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Sony-
Good

BY MARTIN MILLS

The European court’s recent judgment in
favor of European independentlabels’ as-
sociation Impala that annulled the Euro-
pean Commission’s clearance of the
merger between Sony Music and BMG is
a watershed moment in many respects. It
demonstrates yet again, and on a very dif-
ferent stage, the need for and the value of
independent labels acting collectively. This
judgment is far from justa technical hitch,
not least as demonstrated by EMI and
Warner Music’s acknowledgement of its
impact on their own plans.

We live in a very different environment
label-wise than was the case 10 or 15 years
ago. Then there were not just six majors,
but 10 or more large multinational inde-
pendents (such as A&M, Island, Motown,
Virgin and Zomba) competing head on
and successfully in the marketplace with
the majors.

Now, following the purchase by the ma-
jors of all those companies, there is a chasm
in terms of size between the smallest major
and the largest independents (even though
a number of these independents in many
territories still compete just as hard and,
often, successfully). That has created a very
different dynamic in the marketplace and
in the way that labels interact with key in-
termediaries between musicians and fans.

Four big companies can impose their
will on retail and media in a way that 15
did not. In battling each other for space
and attention—and leveraging their
strength-—they intentionally or uninten-
tionally reduce opportunities for smaller
players. Itis to combat this that the smaller
players have needed to unite. At the same
time, the independents must be able to
rely on the regulatory authorities to pro-
tectthem and the consumer from the dom-
inance of large corporations serving their
shareholders’ interests.

It was the failure of the European au-
thorities to do this that prompted Im-
pala’s appeal. Now we have the court’s
recognition that those authorities did
indeed fail to protect us all against that
collective dominance.

Let's be clear that we are not anti-major
per se. In many respects we continue to
shelter under their umbrellas. They set the
terms of the market in which we operate,
and they do great work for many of their
acts. Some independents use majors as
trading partners around the world. All the

8 | SEPTEMBER 2, 2006
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- BUREAU CHIEF: Leila Cobo (Mia

majors have catalogs built on original in-
dependent copyrights.

There is a degree of symbiosis between
usand them. But just four companies dom-
inating a sector unfettered worldwide?

We wouldn’t put up with just four air-
lines, four banks, four car manufacturers
worldwide, would we? Why would we con-
sider doing that in a market that is not about
substitutional products but about artistic
goods, which are not interchangeable and
whose uniqueness thus confers unique
powers on their owners?

Consider a practical example. If HMV
wants U2 records, it has to get them from
Universal. If MTV wants a U2 video, Uni-
versal is the only label that can supply it.
When there’s space for just “x” titles to be
racked at the front ofthe store and just
“y” videos on the playlist, that gives Uni-
versal the clout to get another space in that
rack or on that playlist for another Uni-
versal artist.

Fair enough, you might say, but when
you've got four or even three big compa-
nies using such leverage, especiallyina
declining market in which it's increas-
ingly expensive to operate, it's not hard
to see how a great new artist on a small,
quality label can quite simply get
squeezed out—and that’s perfectly legit-
imately, not even considering the kind
of activities in label relationships with
radio that U.S. authorities have focused
upon of late.

So it’s pretty clear thata concentrated
market carries dangers to musical diver-
sity, to smaller companies and to music
fans. That's why the regulatory author-
ities must be held to their responsibili-
ties of keeping the market relatively open
and the playing field level enough for
companies other than the majors to com-
pete and succeed—if they’re good
enough and if their music is what fans
want to hear and buy.

That’s as it has been for decades, as
musical history shows. Independentla-
bels have always innovated and brought
most new musical genres to the world—
and increasingly so now, since the ma-
jors’ economics create a tendency toward

-BMG Annulment
For Business

homogenization.

And no, independents are not “cry ba-
bies” in running to the regulator and the
courts. We are using the weapons avail-

able to us, standing up for ourselves,

and for our artists and music. Nor are
we being dinosaurs trying to defend our
place in the old world when the new
world is our oyster.

Our very success in the online world—
where independents have seized opportu-
nity--demonstrates how much more
successful smaller labels and new artists

can be when benefitting from a more level
playing field. But major labels have online -

relationships too, and would not be serv-
ing their shareholders if they were notseek-
ing to dominate that space as they have
offline. Indeed, new U.K. chart statistics
demonstrate exactly this.

And offline is still mainline, still 80%
of our business, today’s business. Im-

pala’s battle on that front today will be to- |

morrow’s on a new front, and without

those battles being fought, music will be

the loser. o0

Martin Mills is chairman of Beggars Group
and Impala.
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>>>BILLBOARD
HONORS PUBLIC
ENEMY, DUPRI
Public Enemy and
Jermaine Dupri will
be honored at this
year’s Billboard
R&B/Hip-Hop
Awards show. Hip-
hop innovator Public
Enemy will take
home the Hip-Hop
Founders Award,
while Dupri will
receive the inaugural
Otis Redding
Excellence Award for
outstanding
achievement in
music, culture and
business. The awards
show will take place
Sept. 8 in Atlanta and
caps the three-day
Billboard R&B/Hip-
Hop Conference, held
Sept. 6-8, which will
feature Ludacris.

>>>APPLE OWES
$100 MILLION
Apple Computer will
pay Creative
Technology $100
million to settle a
digital music patent
dispute between the
two companies.
Creative, the
company behind the
Zen line of digital
music devices, filed
suit against Apple
May 15, claiming
patent infringement
of technologies it
uses inits iPod and
iPod Nano players.
The settlement
resolves five pending
lawsuits between the
two companies,
including two Apple
countersuit claims.

>>>THE WHO,
UNI INK DEAL

The Who has signed
a new deal with
Universal Republic
for the Oct. 31 release
of “Endless Wire,” its
first album since
1982’s “It’s Hard.”
Pete Townshend has
a pre-existing
relationship with
Universal, whose Hip-
O imprint is reissuing
his entire solo
catalog Aug. 29.
Universal also issued
the Who’s 2004
retrospective “Then
& Now.” The band is
gearing up for a fall
North American tour
that begins Sept. 12 in
Philadelphia.

continued on >>p12

Hollywood Hitmakers

Paradigm snaps up
Fuer agency
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BY ED CHRISTMAN |

Verizon’s Jet Plan

Telecom promos new
phone with tunes

The Joy Sticks

Gaming industry
bolsters music biz

The Bidders Emerge, None Likely To Cover Retailer’s Debts

By Oct. 9 Tower Records will have new owners, but ven-
dors may not be so happy about it.

As part of its Aug. 20 Chapter 11 filing, an acceler-
ated bidding process is exdected to be approved by
the Delaware Chapter 11 ‘udge presiding over the
West Sacramento, Calif.-based chain’s reorganiza-
tion proceeding.

But whatever the auction brings in, it is unlikely to
be enough to pay off all secured creditors, let alone un-
secured trade creditors.

On Oct. 9, Tower is projected to owe its senior se-
cured banking group led by CIT Group/Business Group
$72.3 million. In addition, the subordinated-secured
major vendors are owed $74.1 million by Tower Records’
count, or $82 million by the vendors’ calculations.

Tower is unlikely to brin3 in anywhere near $100
million, Billboard estimates, let alone the $150 million
needed to pay off all secured vendors. It’s considered
a given that the bank will recoup its full exposure, leav-
ing anyone to guess wkat w:1l be left over for the ma-
jors. But just as certain, the major vendors have a trump
card: If they are unhappv with their recovery, they don’t
have to play ball and provide credit to new owners,
which would swamp the new venture.

Meanwhile, the indepencent vendors, collectively
owed $15 million, will fight for whatever scraps are left
on the table with the other unsecured creditors, includ-

ILLUSTRATION BY STEPHEN WEBSTER

ing $36 million owed to bond holders who converted
to equity from the original prepackaged Chapter 11 in
2004. At the time, in addition to receiving an 85% eq-
uity stake in the chain, they also received $30 million
in new notes, with another $6 million in interest pay-
ments due.

Some sources suggest this class of unsecured cred-
itor might see a small recovery, because some real es-
tate assets and licensing fees—for use of the Tower
name overseas—are not part of the collateral used for
the secured lenders.

In the year ending July 31, Tower Records produced
$10.2 million in earnings before interest, taxes, depre-
ciation and amortization on sales of about $430 million,
according to company documents filed with the court.

That document noted that all 89 of the chain’s stores
are profitable on a four-wall basis, i.e., without corpo-
rate overhead, and that the chain has one of the high-
est sales productivity levels in the U.S. industry,
producing $383 per square foot.

Of the first day motions, the court approved an in-
terim $85 million debtor-in-possession loan provided
by a consortium of banks led by CIT Group/Business
Group, the supplier of its revolving credit facility. (In
actuality, that revolver is converted to the DIP loan, and
as of the filing, $77 million was drawn down, leaving
$8 million in availability.)
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But the court also approved what is known as cash
collateral, meaning the chain can access the cash in its
accounts, which should be larger than usual since it
missed August payments. Going forward, Tower will
buy product cash-in-advance.

Since Tower first filed for Chapter 11 protection in
February 2004, it has twice been on the block, but in-
dustry participants are betting that a fire sale con-
ducted under Chapter 11 protection will prove third
time the charm.

In court, a lawyer for the debtor said that Tower’s in-
vestment bank, Houlihan Lokey Howard & Zukin, is ac-
tively talking to six suitors, who are expected to take part
in the bidding process. According to court documents,
those bidders include HM Capital Partners, which is be-
lieved to have put in the highest bid in 2004; Highland
Capital Management; Bayside Capital; Platinum Equity;
Radius Equity Partners; and Balmoral Partners.

Also, Tower founder Russ Solomon is trying to put
together a group to make a bid. Fred Fox, aformer Trans
World Entertainment executive, also has financial back-
ing, and sources say he could show up somewhere in
the equation. And a suitor with foreign private-equity
backers is also said to be studying the situation.

And finally, Trans World, which through the years
has bought every other competing music chain in Chap-
ter 11 auctions, will continued on >>p12
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>>>XMTO
SPONSOR
‘COUNTRY BASH’

XM Satellite Radio will
replace now-defunct
country KZLA-FM (93.9)
as sponsor for the Los
Angeles country music
festival Country Bash
'06. The event, featuring
Gretchen Wilson, Phil
Vassar and SheDaisy, will
be held Oct. 14 at the
Verizon Wireless
Amphitheater. Tickets
go on sale Aug. 26. XM is
using the recent format
switch of KZLA, which
flipped to rhythmic AC,
to promote its selection
of nine different country
music channels to Los
Angeles-based radio
listeners.

>>>JEEP PREPS
EMERGING ARTISTS
TOUR

Jeep has tapped up-
and-coming artists to
help launch its newest
vehicle, the Jeep
Compass, via a four-
week, multimarket tour.
The featured artists, who
will tour the United
States performing at
more than 300 free
concerts, will travel from
gig to gigin a Jeep
Compass. The artists
particpating in
Uncharted: The Jeep
Compass Music tour are
AM, Creede Williams,
SONIA, Eric Hutchinson,
Mike Himebaugh of the
Hello Dave Band, John
Pringle, Christopher Jak
and David Berkeley. The
tour kicked off Aug. 24.

>>>PARAMOUNT
PREPS BLU-RAY
Paramount Home
Entertainment’s first
wave of Blu-ray titles is
scheduled to hit stores
in the fall. Eight titles
are expected, with
four—“Tomb Raider,”
“Sky Captain and the
World of Tomorrow,”
“Four Brothers” and
“Sleepy Hollow”—
arriving Sept. 26, while
“Sahara,” “U2: Rattle
and Hum,” “Aeon Flux”
and “The Italian Job”
street Oct. 10. Each
release has a
suggested retail price
of $29.99. Paramount,
which supports both
next-generation high-
definition formats, is
expected to usher
“Mission: Impossible
111” into stores Oct. 30
in DVD, HD-DVD and
Blu-ray.

continued on >>pl4
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Paradigm
BuysLBM

Little Big Man Is Fourth
Acquisition In Two Years

Little Big Man Booking now has a big brother.

Paradigm, the Hollywood-based film, TV and literary talent
agency, has acquired Little Big Man, the New York-based book-
ing agency home to Coldplay, Sarah McLachlan, the Fray, Franz
Ferdinand, Dido, Snow Patrol, Avril Lavigne and Arctic Monkeys.

Little Big Man, one of the most successful boutique agencies
in the touring business, marks Paradigm’s fourth successful ac-

quisition in the
last two years,
including literary
agencies Gene-
sis and Writers &
Artists and
booking agency
Monterey Penin-
sula Artists
(Aerosmith, the
Black Crowes,
the Black Eyed
Peas, Clap Your
Hands Say Yeah,
Dave Matthews
Band, Wyclef
Jean).

While Little
Big Man founder
Marty Diamond

does hope for synergies between the Monterey and Little Big
Man rosters, “for us it's more about the synergies that we see in

FRANZ FERDINAND

the film and TV and literary and legitimate theater side of things.
It’s about new business,” he says. “l want all my clients to put
their thinking caps on and say, ‘Wow, our agency now has ac-

cess to the film and TV world, what else can we provide in terms

of content?’ ”

Paradigm president/CEO Sam Gores says that, though he’s
spent his career in the film and TV business, music has always
been a passion. “Once we decided to get into the music busi-
ness, | wasn’t going to be somebody who broughtin one or two
great agents and let them build from there,” he says.

Gores adds that even though musical artists crossing over
into filmand TV has always been a “bit of a crapshoot,” the Mon- |
terey acquisition has worked well. “We’ve done some really good
work with Black Eyed Peas,” he says. “We’ve done some good
work with Mos Def. Wyclef Jean has an HBO pilot.”

For his part, Diamond has been one of the concert industry’s
true independents. “The reason | made the move is as the mar-
ketplace gets more and more competitive, | need to be able to
provide greater services and wider services to my clients,” Dia-
mond says. Both executives seem publicly happy with the new
arrangement. “The truth is,” Gores says, “| believe in letting them
have their autonomy in the business they specialize in.” .

———
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Missed Opportunity

How Tower’s Latest Chapter 11 Might Have Been Prevented

In the story below I analyze how
the Aug. 20 Tower Records
Chapter 11 filing will play out
procedurally, but here I'd like
to reflect on how the chain
wound up back in Chapter 11
protection for the second time
in 30 months. Then I'll do some
crystal-ball gazing.

The mainstream press is rid-
ing its one-trick horse, touting
ad nauseum its almost decade-
old pet theory that Tower owes
its problems to the imminent
digitally induced demise of all
brick-and-mortar music stores.
(Yada, yada, yada.) That theory
overlooks that at least half the
industry’s problems are still re-
lated to the competitiveness of
the physical music goods
world, pricing and problems
with the perceived value of the
CD and the market-share shift
toward big-box merchants.

I reckon big-box executives
hate when I point this out, but
this much is undeniable: The
larger the big-box market share
gets, the smaller the U.S. mu-

| sic marketplace becomes. In-

come streams from new digital
music products and models
may soon offset this, but so far,
for the first time in music in-
dustry history, the emergence
of a new format—digital—has
not resulted in incremental
sales growth.

Moving from macro to micro:
With hindsight, it's easy to see
that the proclamation (made by
distribution executives and en-
dorsed by Retail Track [Billboard,
March 27, 2004]) that Tower’s
successful completion ofiits 35-
day prepackaged Chapter 11 re-
organization in February/March
2004 would give the chain a new
lease on life was naive.

But how could those execs
and I have known that the
bondholders would balk at sell-

from >>p1

undoubtedly have a seat at the
table. However, this time most
of the major vendors see Trans
World as a default buyer ora se-
curity net, since it would rather
see Tower remain separate as a
stand-alone chain, if possible.
Also, when Trans World makes
an acquisition it tends to liqui-
date a good chunk of stores, re-
sulting in fewer potential sales

1