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Back in 1950, 
Jerrold built 
America's first 
commercial 
CATV system 

At New Vnrk Oimea. 

New York Times Reports New Teleuis 

Markets Opened As Jerrold Mol. TV 

Antenna System Supplies Signal To 

Entire Towns in 'Hidden' Fringe Are 

TY AERIAL ON HILL=-":. = ".=M: 
AIDS VALLEY TOWN 

.' 

Newsweek 
NEWSWEEE RESfRIRES TRE SENSATIONAL NEW 

JERRMLR COMMUNITY ANTENNA SYSTEM FOR TV 

Today, more 
than 1,800 
systems later, 
Jerrold 
remains the 
acknowledged 
leader in 
CATV 

As the CATV industry grows, subscribers become more sophisticated and more demanding. - 
To meet this demand, Jerrold has consistently maintained the industry's largest staff of 

development engineers. 

It is this engineering that led to such Jerrold firsts as the Channel Commander, 

which made 12 -channel systems a reality. And this engineering is responsible for the 

industry's most advanced, most reliable solid-state CATV systems. 

But Jerrold engineering is only part of the story. Modern production techniques, 

rigid quality control, and extensive field testing assure you that every Jerrold product you 

buy will function properly. 

Jerrold solid-state equipment is being shipped at a record rate to small and large 

CATV systems throughout the country. It belongs in your system, too. GO FIRST-CLASS 

... GO JERROLD SOLID-STATE! Available for immediate delivery. 

JERROLD 

CATV Systems Division, JERROLD ELECTRONICS CORPORATION 
15th & Lehigh Ave., Philadelphia, Pa. 19132, Phone (215) 226-3456 

FIRST...IN CATV 
OVER 15 YEARS' EXPERIENCE 
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PART I 

THE FUTURE OF TELEVISION 

Mr. Speaker, I am introducing to- 
day a bill aimed at dealing with an 
important aspect of television in the 
United States today and, more impor- 
tantly, perhaps. with the future of 
television in the United States. The 
bill seeks to deal with the role of Com- 
munity Antenna Television Systems 
in relation to television broadcasting. 

On Friday last, April 23, the Fed- 
eral Communications Commission 
adopted a course of action which makes 
consideration of this legislation by the 
Congress urgently necessary. The Com- 
mission announced that it will regu- 
late Community Antenna Television 
systems by imposing on the operations 
of such systems certain requirements 
with regard to carrying programs of 
local television stations and prohibit- 
ing, for a period of 30 days, the dupli- 
cation of programs carried by such 
stations. 

The course of action adopted by 
the Commission is a source of deep 
disappointment to me. I have urged 
the Commission repeatedly over a 
period of years, and particularly in 
recent months, to submit to the Con- 
gress legislative recommendations 
aimed at dealing in a comprehensive 
manner with the problem presented 
by CATV systems. Instead of proceed- 
ing in this manner, the Commission 
contends that it has statutory author- 
ity under the provisions of the Com- 
munications Act of 1934 to exercise 
regulatory control without additional 
legislation. 

I seriously question the contention 
of the Commission that it has suffi- 
cient statutory authority to exercise 
adequate control. The Commission 
bases its contention on general lan- 
guage in the 1934 act authorizing the 
Commission to regulate broadcasting 
in the public interest. It is the Com- 

An address by the 
Honorable Oren Harris 

before the House of Representatives 
April 28, 1965 

mission's contention that the statutory 
authority over broadcasting with its 
power to regulate instrumentalities like 
Community Antenna Television Sys- 
tems on the ground that their opera- 
tions directly affect broadcasting. 

If Congress fails to take action clar- 
ifying the situation it would be for 
the courts to decide whether or not 
the Commission has the regulatory 
authority over Community Antenna 
Television systems which it now claims 
to have. The spoke of that authority, 
however, would remain in doubt un- 
less the courts give to the Commission 
cart blanche to proceed in any way 
it sees fit. 

There was a time when this same 
Commission, with a somewhat differ- 
ent membership thought differently on 
this point. In 1959, the Commission 
denied that it had regulatory authority 
over Community Antenna systems. 
Also, during the 86th Congress, the 
other bodies gave extensive consider- 
ation to legislation giving such author- 
ity to the Commission. By a vote of 
39 to 38 the other bodies voted to 
recommit to the Committee on Inter- 
state and Foreign Commerce of that 
body legislation which would have 
granted to the Commission regulatory 
authority over CATV systems because 
the grant of authority was considered 
too broad. 

Now, in spite of this background, 
the Commission has adopted a course 
of action which, in my opinion, is not 
in the best interest of the future tele- 
vision in the United States, and it 
places the Commission in the wrong 
posture vis-a-vis the Congress. Mr. 
Speaker, as I said, I am greatly dis- 
appointed. I want to stress, however, 
that I am not mad at anybody. 

My disappointment is all the greater 
because the present course of action 

of the Commission with regard to 
CATV does not constitute an isolated 
instance. There have been similar in- 
stances in recent years with regard 
to other acts of broadcasting where 
the Commission acting on its own has 
sought to extend its regulatory activ- 
ities without a sufficient mandate and 
guidance from the Congress to under- 
take such activities. 

I would like to remind the members 
of this body and the members of the 
Commission that this unfortunate ap- 
proach has not been limited to broad- 
cast matters. In the case of Communi- 
cation Satellites, the Commission 
sought to pursue a similar course of 
action. In that case, Congress acted 
promptly to establish public policies 
which took into consideration the 
broad interests of the American peo- 
ple in international communication 
as well as the interests of the various 
industries segments here at home. 

The Commission originally was bent 
on a course of action which would 
have made communication satellites 
an adjunct to existing cable and radio 
services. The legislation establishing 
the communications satellite corpora- 
tion provided a novel and greatly 
different approach from the one pur- 
sued by the Commission. Mr. Speaker, 
a similar situation appears to exist 
with regard to CATV. The Commis- 
sion acclaims the statutory authority 
to regulate CATV operations as an 
adjunct to television broadcasting. In 
approaching the problem in this man- 
ner the Commission has failed in two 
respects. 

First, the approach to CATV is a 
piece -meal approach which is moti- 
vated by bringing about what the ma- 
jority of the Commission considers 
fair competition between broadcasters 
and CATV. 
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Secondly, being a piece -meal ap- 

proach, the Commission has failed to 
ask itself the all-important question: 
What should our national policy be 
with regard to the future of television 
in the United States? 

Such a policy, Mr. Speaker, can be 
established only by the Congress and 
only after taking into consideration 
many, many factors which the Com- 
mission in acting on CATV has failed 
to take into consideration. 

My contention is that the Commis- 
sion should have regulatory authority 
with regard to CATV operations. Such 
authority, however, should be granted 
to the Commission by the Congress. 
Such authority should be granted only 
after the Congress has had an oppor- 
tunity to consider all aspects of the 
future of television in the United 
States and has been able to provide 
what role CATV operations should 
play in this respect. 

The bill which I am introducing 
today is more than a CATV bill. The 
bill seeks to establish a national tele- 
vision policy which gives frank recog- 
nition to some of the realities of tele- 
vision today. The bill would establish 
as the goal of the national television 
policy "to give to the people of the 
United States access to the greatest 
practicable diversity of local, network, 
educational, and other television pro- 
grams." 

It is my purpose in this way to 

make more specific the all too general 
"public interest" standard which pres- 
ently constitutes the sole yardstick 
guiding the Commission and regulat- 
ing television broadcasting. This stand- 
ard is insufficient to guide the Com- 

mission with regard to the complex 

regulatory question relating to local, 

network, educational, and other tele- 

vision programming. 
The bill would clarify the authority 

of the Commission to regulate Com- 

munity Antenna Television Systems 
without regard to whether microwave 
or wires are used by such systems. 
Mr. Speaker, I believe that this clari- 
fication of the present authority of 
the Commission is urgently needed if 
the broadcasting and CATV industries 
are to escape from prolonged uncer- 
tainty which would result from judi- 
cial tests of the Commission is author- 
ity to issue the Community Antenna 
Television regulation which it has 
proposed. 

The bill would make clear that the 

Commission is authorized to regulate 
CATV systems but not to license them. 
It would also make clear that CATV 
systems should not be deemed to be 
common carriers. 

The bill further recognizes that state 
statutes and local ordinances may af- 
fect the accomplishment of the na- 
tional television policy. The bill, 
therefore, would call for the preven- 
tion for exclusive federal regulations 
of "those aspects of intrastate and 
local television communications which 
may affect the accomplishment of na- 
tional television policy." 

Most importantly, the bill would 
provide that no CATV rules promul- 
gated by the Commission should take 
effect prior to the expiration of 90 
calendar days following the date of 
promulgation. 

The purpose of this provision is to 
give the approprite committees of the 
Congress and the Congress itself, an 
opportunity to review such rules be- 
fore they become effective. 

I realize that this provision proposes 
an important change in the traditional 
relationship by the regulatory agencies 
and the Congress. It is my considered 
opinion that such change is urgently 
called for on a selective basis in the 
case of those rules which involved the 
exercise of broad rule -making author- 
ity under rather general statutory 
standards. 

This provision calls for a procedure 
whereby rules promulgated by the 

Commission with regard to CATV 
may be reviewed by the Congress be- 

fore they become effective. This pro- 
cedure is designed to strengthen the 
hands of the Commission. The Com- 

mission cannot function in a vacuum. 
If broad policy rules promulgated by 
the Commission are to be viable they 
must have substantial congressional 
support. A 4 to 3 or 3 to 2 vote by 
the Commissioners does not suffice. 

On the other hand, such a provi- 
sion places an important responsibil- 
ity on the Congress. Such responsibility 
can and must be exercised in selected 
important areas if the Congress rather 
than the Commission is to be the pol- 

icy making body in these United 
States and the future of television in 
the United States is important enough 
for the Congress to be concerned. 

There is no use complaining that 
the FCC and other independent regu- 
latory agencies frequently steer an 
erratic course in discharging their 

regulatory responsibilities. In many 
instances the mandate given by the 
Congress to such agencies simply is 
not specific enough to give them need- 
ed backing for their regulatory efforts. 
It is my hope that the proposed pro- 
cedure will set a pattern for a more 
effective relationship between regula- 
tory agencies and the Congress on the 
one hand and regulators and the regu- 
lated industries on the other hand. 

In addition, my bill would provide 
that any interim procedure adopted 
by the Commission with regard to 
CATV systems which was adopted with- 
out following the rule -making provi- 
sions of the administrative procedure 
act shall be null and void. Mr. Speak- 
er, the practice has grown in several 
regulatory agencies and particularly 
in the FCC to "freeze" for an indeter- 
minate period of time or to impose 
so-called voluntary regulation pending 
completion of formal agency rule 
making. In my opinion, this approach 
violates the spirit, if not actually the 
provisions, of the administrative pro- 
cedure act, and should be specifically 
prohibited. 

Finally, the bill would authorize 
the Commission to secure full and 
complete information on CATV oper- 
ations using subpoenas if necessary as 

provided elsewhere in the act. This is 
absolutely necessary if we are to have 
effective regulation of CATV in the 
public interest. 

In conclusion, Mr. Speaker, by in- 
troducing this bill, it is my purpose 
not only to propose legislation with 
regard to CATV operations. It is my 
additional purpose to propose a na- 
tional television policy and a proce- 
dural pattern of legislation and regu- 
lation which will enable the FCC and 
the Congress to become more effective 
in reaching important policy decisions 
with regard to the future of television 
in the United States. 

SUMMARY OF PROVISIONS 
The Bill would: 
First. Establish a national television 

policy "to give to the people of the 
United States access to the greatest 
practicable diversity of local, network, 
educational, and other television pro- 
grams." This language would make 
more specific the "public interest" 
provisions contained elsewhere in the 
act. 

Second. State that in order to ac- 
complish this national television pol- 
icy, it is imperative that inter -state 
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television communications - whether 
by wire or by radio-be regulated. 
This would clarify the authority of 
the Commission to regulate CATV sys- 
tems without regard to whether micro- 
wave radio or wires are used by such 
systems. 

Third. Preempt for exclusive federal 
regulation "those aspects of intrastate 
and local television communication 
which may affect the accomplishment 
of the national television policy." 

Fourth. Authorize the Commission 
to regulate CATV systems but not li- 

cense them. Make clear that CATV 
systems shall not be deemed to be 
common carriers. 

Fifth. Provide that no CATV rules 
should take effect prior to the expi- 
ration of 90 calendar days following 
the date of promulgation of such rules 
by the Commission. This would give 
the Congress an opportunity to review 
such rules. 

Sixth. Make null and void any in- 
terim procedure adopted by the Com- 
mission with regard to CATV systems 
which was adopted without following 

the rule making provision of the ad- 
ministrative procedure act. Such in- 
terim procedure has been put into 
effect by the Commission making mi- 
crowave licenses conditional upon 
"voluntary" acceptance by the licen- 
see of certain operational limitations 
with respect to nonduplication and 
carrying local stations. 

Seventh. Authorize the Commission 
to secure full and complete informa- 
tion on CATV operations using sub- 
poenas, if necessary, as provided in 
section 409 of the act. 

HARRIS BILL ON CATV 

A BILL 
To amend the Communications 
Act of 1934 to establish a na- 
tional television policy and to 
provide a method by which 
rules of the Federal Communi- 
cations Commission with re- 
gard to community antenna 
television systems may be re- 
viewed by the Congress before 
they become effective. 

Be it enacted by the Senate and House 

of Representatives of the United States 

of America in Congress assembled; That 
title Ill of the Communications Act of 
1934 (47 U.S.C. 301-386) is amended 
by adding at the end thereof the fol- 
lowing new part: 

"PART V - TELEVISION 

"Findings and Purposes 

"Sec. 398. The Congress hereby finds 
that, in addition to the purposes of this 
Act as set forth in sections 1 and 301, 
it shall be the purpose of this part to 
give to the people of the United States 
access to the greatest practicable diver- 
sity of local, network, educational and 
other television programs; and that to 
accomplish the purpose of this part it is 

imperative that interstate television com- 
munications (whether by wire or radio) 
be regulated. The Congress further finds 
that it is necessary for the Federal Gov- 
ernment to regulate those aspects of 
intrastate and local television communi- 
cations which may affect the accomplish- 
ment of the purpose of this part and 
that such regulation should be the ex- 
clusive concern of the Federal Govern- 
ment. 

"Opportunity for Review 
"of Rules by Congress 

"Sec. 399(a). In order to accomplish 
the purpose of this part, the Commission 
is authorized to regulate community an- 
tenna television systems but may not 
provide for the licensing of any such 
system. No rule relating to community 
antenna television systems shall take 
effect prior to the expiration of ninety 
calendar days following the date on 
which such rule is promulgated. 

"(b) When the Commission promul- 
gates any rule under this part, it shall 
publish a statement setting forth in de- 
tail (1) the factors taken into account by 
it in determining how such rule would 
accomplish the purpose of this part and 
(2) if any alternative approaches to 
achieving such purpose have been sub- 
mitted to the Commission in the course 
of the consideration of such rule, the 
reasons why the rule promulgated by 
the Commission is preferable. 

"(C) Any interim practice or procedure 
relating to community antenna televi- 
sion systems which is being followed by 
the Commission on the date of enactment 
of this part shall from and after such 
date be void and have no force or effect 
if (1) it was adopted by the Commis- 
sion pending promulgation of a rule or 
rules relating to such systems and (2) was 
adopted without following the rule -mak- 
ing procedure of the Administrative Pro- 
cedure Act. 

LEGISLATIVE PROPOSALS 
"Sec. 400. (a) If, in order to carry out 

the purpose of this part, the Commission 
determines that additional legislative au- 
thority is necessary, it shall prepare a re- 
port setting forth its recommendations as 

to the legislation necessary and submit it 
to the Congress. 

"(b) Accompanying each such report 

shall be a statement setting forth in de- 
tail (1) the factors taken into account by 
the Commission in proposing such legis- 
lation and (2) any alternative approaches 
which might be considered by the Con- 
gress to accomplish the purpose of this 
part. 

"(c) In order to facilitate the promul- 
gation of a rule or rules under section 
399 and the proposing of legislation un- 
der this section with respect to commu- 
nity antenna television systems, the Com- 
mission may obtain from such systems 
and persons having an interest in them 
full and complete information in the 
same manner and with the same author- 
ity as is provided in section 409 with 
respect to matters under investigation." 

Sec. 2. (a) Subsection (h) of section 3 

of the Communications Act of 1934 is 

amended to read as follows: 
"(h) 'Common carrier' or 'carrier' means 

any person engaged as a common car- 
rier for hire, in interstate or foreign com- 
munications by wire or radio or in inter- 
state or foreign transmission of energy 
except, where reference is made to com- 
mon carriers not subject to this Act; but 
a person engaged in radio broadcasting 
or in operating a community antenna tele- 
vision system shall not, insofar as the 
person is so engaged be deemed a com- 
mon carrier." 

(b) Such Section 3 is further amended 
by adding at the end thereof the fol- 
lowing new subsection: 

"(hh) 'Community antenna television 
system' means a facility utilizing a re- 
ceiving antenna or antennas, connecting 
wire, cable or relay facilities and asso- 
ciated equipment, for the reception and 
simultaneous distribution to subscribing 
members of the public of the signals of 
one or more television broadcast sta- 
tions." 
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PART II 

CATV NOTICE OF INQUIRY & 
PROPOSED RULE MAKING 

EDITOR'S NOTE: On April 22, 
1965 the Federal Communications 
Commission concluded many 
months of debates, hearings, an- 
alyzing of petitions, comments 
and pleadings. The following day, 
the Commission released a Notice 
of Inquiry and Notice of Proposed 
Rule Making to adopt rules and 
regulations controlling community 
antenna television systems. 
The Commission has assumed ju- 
risdiction over all of CATV. And, 
it is now looking to establish 
CATV rules and regulations. Just 
as significant, however, is the 
dissenting comments to the pro- 
posals by Commissioners Robert 
T. Bartley and Lee Loevinger. 
Since the Commission is unable 
to make the complete text of the 
decision available and since we 
believe this to be of vital impor- 
tance to our readers we are print- 
ing the entire Notice. 

In the Matter of Amendment of Parts 21, 
74 (proposed Subpart J), and 91 to adopt 
rules and regulations relating to the dis- 
tribution of television broadcast signals 
by community antenna television sys- 
tems, and related matters. 
NOTICE OF INQUIRY 
and NOTICE OF PROPOSED RULE MAKING 
By the Commission: Commissioners Bart- 
ley and Loevinger concurring in part and 
dissenting in part and issuing statements. 

1. Notice is hereby given of inquiry 
and proposed rule making in the above - 
entitled matter. 

2. The Commission has received a num- 
ber of requests that it assert jurisdiction 
over the distribution of television broad- 
cast signals by community antenna tele- 
vision systems (CATVs) and promulgate 
rules and regulations governing such 
distribution. Many of these requests were 
made informally in comments on the rule 
making in Docket Nos. 14895 and 15233 
with respect to the licensing of micro- 
wave facilities used to relay television 
signals to CATV systems.1/ In addition, 
five formal petitions have been filed.2/ 

3. a). On October 16, 1964, the Amer- 
ican Broadcasting Company (ABC) filed 
a "Petition for Commission Regulation of 
the Carriage of Television Signals by 
Community Antenna Television Systems," 
requesting the Commission to promul- 
gate rules establishing areas and zones 
to be served by television stations and 
limiting the use of the stations' signals 
beyond such areas and zones (RM No. 
672). Various pleadings in support of, 
or opposition to, the ABC petition have 
been submitted, and ABC has filed a 

reply. b). On December 18, 1964, 
Springfield Television Broadcasting Cor- 
poration (Springfield) filed a "Request 
for Declaratory Ruling" that all CATV 
systems, whether utilizing microwave fa- 
cilities or acquiring television signals off - 
the -air, are subject to the Commission's 
jurisdiction and required to comply with 
operating provisions similar to those pro- 
posed in Docket Nos. 14895 and 15233. 
c). On January 22, 1965, Boise Valley 
Broadcasters, Inc., licensee of Station 
KBOI-TV, Boise, Idaho (Boise), filed a 

"Petition for Interim Relief," requesting 
the Commission to assume complete ju- 
risdiction over all CATV systems and im- 
pose a "freeze" on all microwave appli- 
cations for CATV use pending the pro- 
mulgation of rules governing all CATV 
systems. d). On February 12, 1965, Wes- 
tinghouse Broadcasting Company, Inc., 
filed a "Petition for Consolidation of Pro- 
ceedings and Assertion of Jurisdiction 
over Community Antenna Television Sys- 
tems," requesting the Commission to in- 
stitute rule making governing all CATV 
systems, consolidate that proceeding with 
Docket Nos. 14895 and 15233, and stay 
immediately operations by CATVs in 
those areas which now or in the near 
future will be served by three commer- 
cial television stations pending the 
adoption of final regulations. e). On 
March 10, 1965, the Association of Max- 
imum Service Telecasters, Inc., (MST) 
filed a "Petition of Association of Maxi- 
mum Service Telecasters, Inc., for Rule 
Making" (RM -742), calling for the im- 
mediate exercise of regulatory authority 
by the Commission over all CATV sys- 
tems and the adoption of comprehensive 
rules of general applicability.2a/ The 

stated bases of the five petitions are 
summarized below. 

4. a). The ABC Petition. ABC petitions 
the Commission to regulate the distri- 
bution of television signals by CATV sys- 
tems on the ground that such action is 
essential to our ability to discharge stat- 
utory responsibilities and within the 
Commission's present authority. ABC 
urges that the present and likely future 
trend of CATV development threatens to 
undercut the discharge of our statutory 
responsibilities "to make available, so 
far as possible, to all the people of the 
United States a rapid, efficient, nation- 
wide, and world-wide wire and radio 
communication service' (Section 1 of the 
Communications Act, 47 U.S.C. 151), 
equitably apportioned "among the sev- 
eral States and communities" (Section 
307(b), 47 U.S.C. 307(b)). 

5. In support of the claim of increas- 
ing CATV impact upon Commission and 
Statutory policies, ABC points to major 
changes in CATV operations since the 
Commission's 1959 Report and Order in 
Docket No. 12443, "In the Matter of an 
Inquiry into the Impact of Community 
Antenna Systems, TV Translators, TV 
'Satellite' Stations, and TV 'Repeaters' on 
the Orderly Development of Television 
Broadcasting," 26 F.C.C. 403, 18 Pike & 
Fischer, R.R. 1573. According to ABC, 
the number of CATV systems has grown 
from approximately 550, serving an esti- 
mated 1,500,000 viewers, to approxi- 
mately 1300 CATV systems serving over 
4 million viewers. Moreover, CATV fran- 
chises, sought or granted, have been 
running at the rate of one a day during 
the last ten months, in 345 communities 
in 40 states. Whereas the number of 
channels offered to CATV subscribers 
was typically three in 1959, the emphas- 
is now is on broad band systems with a 
capacity for 11 or 12 channels. In 1959, 
CATV operations were largely confined 
to small or fairly small markets; today 
there are plans to extend New York City 
stations to substantial communities many 
miles away in upstate New York and 
Pennsylvania. Predicting that the next 
step will be for CATV to bring New 
York City independent stations into major 
cities like Boston, Philadelphia, Balti- 

1. The following specifically requested that the Commission assume jurisdiction over all CATVs: Aroostook Broadcasting Corp., Association for Competitive 
Television, Channel Seven, Inc., and WLUC-TV. Other parties filing comments indicated that they held the same views. 

2. Similar petitions have also been received from Capital Cities Broadcasting Corporation (RM -755, filed on April 7, 1965) and Taft Broadcasting Company 

(RM -766, filed on April 13, 1965). Any further petitions of this nature will be placed in this Docket and treated as comments. 

2a. Thirteen dissenting members of AMST have filed comments expressing a contrary position. 
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more and Washington, ABC expresses 
fear that this might lead to combined 
CATV and Pay -TV operations which 
would siphon off top attractions from 
free TV. 

6. Before summarizing the further bases 
for ABC's claim of adverse impact, we 
note in this connection that two UHF 
permittees in Philadelphia have ex- 
pressed concern over the effect of pend- 
ing CATV applications for franchises in 
that city. William Fox, permittee of a new 
UHF station, WIBF-TV, which expects to 
commence operation in Philadelphia in 
mid 1965, filed a statement supporting 
the ABC petition and commented inter 
alia as follows: 
"As set forth in the ABC petition, there 
are now several applications pending for 
CATV franchises in Philadelphia. The 
successful operation of UHF station 
WIBF-TV in Philadelphia, which now has 
three operating VHF stations, will be de- 
pendent on its ability to bring outstand- 
ing programming not now available to 
the Philadelphia audience and on ade- 
quate protection of this programming 
from uncontrolled carriage of signals 
from other markets by CATV systems 
serving Philadelphia. Unregulated car- 
riage of television signals by CATV sys- 
tems in Philadelphia will prevent imple- 
mentation of the Commission's basic tele- 
vision allocation policy which looks to- 
ward the operation of UHF and VHF sta- 
tions in intermixed markets throughout 
the United States." 
In addition, ABC points out that the per- 
mittee of UHF station WPHL-TV, which 
has suspended operation in Philadelphia 
but plans to go back on -the -air in mid - 
1965, wrote a syndicated film supplier 
on December 10, 1964 as follows: 
"As you may know, a great deal of 
CATV activity has emerged in Philadel- 
phia and vicinity. Rollins Broadcasting 
has just been granted an exclusive fran- 
chise for Wilmington, Delaware. Jer- 
rold Electronics has applied for Camden, 
New Jersey; and more than a half dozen 
applicants are seeking franchises for 
Philadelphia, including Triangle, Storer, 
the Bulletin Company, etc. All proposed 
systems would be operating within our 
principal coverage area. Their main offer- 
ing is to be the programming of WNEW- 
TV, WOR-TV and WPIX. The New York 
indies may represent damaging competi- 
tion to Philadelphia UHF stations should 
their programming be admitted to this 
market. We, therefore, must ask that any 
film purchase permit WPHL-TV options 
for cancellation, without penalty, in the 
event the same film shows are available 
from New York indies via local cable 
systems. I am sure you will understand 
that this measure is a necessity." 

7. The ABC petition notes further that 
the enactment of the all -channel receiver 
law in 1962 (76 Stat. 150, 151 has commit - 
ed Congress and the Commission to a long- 
range television plan in which the ex- 
panded use of UHF will be paramount, 
and asserts that unregulated CATV poses 
a substantial threat to UHF development. 
By way of example, ABC notes that a 
Binghamton, New York UHF station, in 
operation since 1957, has recently ad- 
vised the Commission that UHF service 
would terminate there (leaving the city 
with one VHF station in place of one 
VHF and two UHF) if CATV were per- 
mitted to bring in four New York City 
independent stations. ABC also points 
to applications for CATV franchises in a 
number of Connecticut towns where UHF 
channels are either in use or allocated, 
noting that the CATVs propose to bring 
in New York City stations as well as oth- 
ers. ABC further lists 70 communities 
with UHF allocations where CATV fran- 
chises were sought between August 21 
and November 26, 1964, and 95 com- 
munities with UHF allocations where 
CATV franchises were granted during the 
same period. 

8. In addition to the impact on UHF, 
ABC urges that unregulated CATV has 
had, and will have, substantial adverse 
effect on service by local television sta- 
tions, since the splitting of audience re- 
sulting from a multiplicity of additional 
signals brought in by CATV inevitably 
causes the station to lose audience and 
advertising revenues. ABC claims that 
the rule making in Docket Nos. 14895 
and 15233 is wholly inadequate to in- 
sure that local television service can 
survive effectively, and that CATV can- 
not be an adequate substitute for local 
television broadcast service for three rea- 
sons: "First, CATV systems do not serve 
the public living in the sparsely -popu- 
lated areas that, because of low popula- 
tion density, are considered uneconomi- 
cal for cable systems to reach; Second, 
CATV systems do not serve those who, 
though within the wired -up areas, can- 
not afford the subscription fee; and 
Third, CATV systems do not provide the 
benefits of a locally originated television 
service, available to all without a charge, 
benefits which are important to the con- 
tinued welfare of our political, economic 
and social systems." 

9. In sum, ABC states, the present and 
prospective trend of CATV growth poses 
a threat to the kind of local television 
service now enjoyed by a great many 
communities throughout the country and 
fostered by the Commission for many 
years. It asserts that if CATV "systems 
of the type now being proposed in 
many major markets of the country 

come into being carrying a dozen or 
more channels, the ability of stations now 
serving these markets to provide local 
service will be substantially impaired and 
UHF stations scheduled to go on the air 
in these markets may never get off the 
ing to ABC, is the question of whether 
ground." Fundamentally at stake, accord- 
CATV is to be permitted to rework the 
basic framework of the established 
broadcasting system from a multiplicity 
of local stations into a nationwide dis- 
tribution of signals from major metro- 
politan centers like New York, Chicago, 
and Los Angeles. If this were to become 
the objective of national communications 
policy, contrary to longstanding Commis- 
sion and Congressional views as to the 
public interest, more efficient and satis- 
factory means than CATV distribution 
could be devised, such as space satel- 
I ites.3 / 

10. While taking the position that the 
Commission's general powers under the 
Communications Act include authority to 
prevent persons other than licensees 
from causing an undue burden on inter- 
state commerce in conflict with the basic 
purpose of the Act and the responsibil- 
ities of the Commission,[4] ABC invokes 
particularly the specific authority con- 
ferred by Section 303(h) to "establish 
areas or zones to be served by any sta- 
tion" (47 U.S.C. 303(h)). It requests the 
Commission to propose and adopt rules 
which would define the areas and zones 
normally to be served by television sta- 
tions and prohibit the use of the stations' 
signals to serve other areas except upon 
prior consent of the Commission or in 
accordance with established regulations 
defining the basis upon which the sig- 
nal could be extended beyond the nor- 
mal service area of the station.[5] ABC 
urges that the power to determine the 
areas or zones to be served by any sta- 
tion necessarily includes the correlative 
power to make these determinations ef- 
fective against non -licensees pursuant to 
the provisions of Section 4(i), 303(r), 
312(b) and 502 of the Communications 
Act. It notes that these sections do not 
in terms restrict the Commission's author- 
ity to the imposition of limitations on 
licensees themselves, and that explicit 
authority to deal with specific practices 
is not required. National Broadcasting 
Company v. United States, 319 U.S. 190, 
218-219; American Trucking Association 
v. United States, 344 U.S. 298, 309-312; 
Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U.S. 134, 
138; United States v. Pennsylvania R. 
Co., 323 U.S. 612. And, finally ABC 
requests the Commission to exercise this 
authority promptly to prevent imminent 
frustration of the development and 
growth of local services through the 

3. ABC points out that the National Association of Broadcasters expressed a similar concern about the trend of CATV in its comments in Docket Nos. 14895 and 15233 as follows: 
"If multiple signal choices were to be the prime objective of communications policy of the United States, as developed by Congress and the Com- mission, it would have been a rather simple matter to provide for satellites. scattered throughout the country, interconnected with New York and Los Angeles. By this means, every community would receive several television signals. But the Congress and the Commission have decided otherwise; that a paramount objective of television broadcasting is to provide each community with at least one local facility. "If the microwave complex is permitted to relay signals over long distances, an advertiser will soon find that he can secure wide coverage simply by buying a few stations in large metropolitan areas. Non -duplication prohibitions would not remedy this condition. This proliferation of distant signals will result in curtailed buying of local markets by advertisers, which in turn will soon exert economic pressure on countless local outlets with a correspond- ing depressing influence upon the ability to program locally. 
"Accordingly, we submit that the Commission should extend its consideration of microwave applications to include factors beyond simple non - duplication restrictions. It should examine and evaluate the effect the extension of a station's signal far beyond its designated service) area would have on overall allocation policies." 

4. ABC notes that the National Community Television Association has taken the position before the Connecticut Public Utilities Commission that "a com- munity antenna television system is directly concerned with television broadcasting" and that "the matter of protection of local television stations" lies in a 'sensitive area of regulation which the Federal Government has wholly preempted." 
5. ABC also requests the Commission to issue a policy statement to the effect that local television broadcasters should be preferred in the issuance of CATV franchises in their communities. 
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uncontrolled use of station signals by 
CATV systems. 

11. b). The Springfield Request for 
Declaratory Ruling. Springfield, the li- 
censee of UHF station WRLP (Channel 
32) in Greenfield, Massachusetts,[61 re- 
quests a declaratory ruling that all CATV 
systems are subject to the Commission's 
jurisdiction on the ground that there is 

an immediate and urgent need for the 
Commission not only to assert jurisdic- 
tion over all CATV systems but also to 
provide provisional relief from unfair 
and prejudicial competition to local sta- 
tions by off -the -air CATV systems. Using 
its own situation as an example, Spring- 
field states that the number of CATV 
systems in competition with WRLP has 
grown from nine in 1957 to over 20 
at present. These CATV systems bring 
into the WRLP service area television 
signals from such distant cities as Al- 
bany, Schenectady, Utica and New York, 
New York; Poland Spring, Maine; Man- 
chester and Durham, New Hampshire; 
Boston, Massachusetts; and New Haven 
and Hartford, Connecticut. Since only 
one of the CATV systems uses micro- 
wave, the rule making in Dockets Nos. 
14895 and 15233 will afford WRLP 

little relief. Springfield has been unable 
to reach any satisfactory arrangement 
with the off -the -air CATVs concerning 
the carriage and non -duplication of the 
WRLP signal, and, because of declining 
revenues, has been forced to discontinue 
local program origination on WRLP. 

12. Springfield predicates Commission 
jurisdiction on the theory that CATV sys- 
tems, in receiving and distributing tele- 
vision signals by wire to the public, 
are engaged in interstate communication 
by wire within the purview of Sections 
2(a) and 3(a) of the Communications 
Act. Section 2(a) states that the provi- 
sions of the Act "apply to all interstate 
and foreign communication by wire or 
radio" and Section 3(a) defines "com- 
munication by wire" as the "transmission 
of writing, signs, signals, pictures and 
sounds of all kinds by aid of wire, ca- 

ble, or other like connection between 
the points of origin and reception of 
such transmission, including all instru- 
mentalities, facilities, apparatus, and serv- 
ices (among other things, the receipt, 
forwarding, and delivery of communi- 
cations) incidental to such transmission." 
Springfield asserts that CATV systems 
are an integral part or connecting link 
in the dissemination of television sig- 
nals between the originating facility and 
the viewing public, and hence are inci- 
dental to interstate transmission. For, 
while the CATV systems themselves are 
usually located within one community 
within one state, it is established that 
the television signals intermediately re- 
ceived, forwarded and delivered by the 
CATV are interstate commerce. 

13. Like ABC, Springfield finds ample 
basis for Commission jurisdiction over 

all CATV systems in Sections 4(i), 303 
and 307(b) of the Communications Act 
and the principles laid down in cases 
such as National Broadcasting, American 
Trucking, and Pennsylvania R. Co., in 
upholding a regulatory agency's use of 
the broad powers conferred in its ena- 
bling statute to protect the integrity of 
the regulatory scheme.[7] It requests 
the Commission to issue a declaratory 
ruling that all CATV systems are subject 
to the Commission's jurisdiction and to 
impose interim operating provisions simi- 
lar to those adopted in Docket Nos. 14895 
and 15233. Springfield claims that 
prompt action is essential to the success 
of the all -channel law and expanded use 
of UHF in small and medium size mar- 
kets, as the rapid expansion of unregu- 
lated "off -the -air" CATV systems is in- 
hibiting investor interest in UHF tele- 
vision and may permanently stunt the 
growth of UHF. Asserting further that 
relief accorded only after lengthy pro- 
ceedings would come too late, Spring- 
field states that interim provisions are 
required during the pendency of final 
rule making and, being "procedural" in 
nature, could be imposed summarily. 

14. c). The Boise Petition for Interim 
Relief. Boise, the licensee of station 
KBOI-TV in Boise, Idaho, states that it 
has also filed a petiton to deny pending 
applications for microwave facilities 
which would relay signals of four sta- 
tions in Salt Lake City, Utah (approxi- 
mately 250 miles from Boise), to CATV 
systems in two communities within 
KBOI-TV's Grade A contour. Conceding 
that the remedy there requested would 
be adequate for its own immediate pur- 
pose, Boise says that concern over the 
broader interests of the public has com- 
pelled it also to file the instant petition 
affirmatively supporting ABC's request 
and presenting additional considerations. 

15. Boise states that by allowing CATV 
to operate uncontrolled, the Commission 
is, to a considerable extent, abdicating 
its responsibilities under Section 315 
(political broadcasts), 317 (sponsorship 
identification) and 310 (citizen control 
requirements) of the Communications 
Act, as well as under its own "fairness 
doctrine" (controversial issues), enunci- 
ated in Report on Editorializing by Broad- 
cast Licensees, Docket No. 8516, 13 FCC 

1246, and policies against undue con- 
centration of control of communications 
media (multiple ownership rules). It 
urges that these provisions were enacted 
by Congress or promulgated by the 
Commission to ensure that the public 
receives an equal presentation by le- 
gally qualified candidates for public of- 
fice and a fair presentation of contro- 
versial issues, is advised of the origin 
of advertising claims, and is secure in 
the knowledge that the material it re- 
ceives has been distributed over facil- 
ities controlled and operated by United 
States citizens, with diversification of 

ownership. The intent of Congress to 
protect the viewing public in these re- 
spects extends to all viewers, and it "is 
unrealistic to overlook the fact that, 
through the community systems" the 
subscribing members of the public "are 
receiving and are, in a sense, being 
served by the programs of the originating 
station." Clarksburg Publishing Co., v. 
Federal Communications Commission, 255 
F. 2d 511, 517 (C.A.D.C.). CATV oper- 
ators determine what their subscribers 
shall view, and being free of all regu- 
lation, need not be citizens, can achieve 
unlimited concentration of control, may 
censor, advertise without sponsorship 
identification, and ignore the "fairness 
doctrine" and equal time requirements 
for political broadcasts. 

16. Boise accordingly urges that Com- 
mission jurisdiction over all CATV is 

necessary to achieve the purposes of 
Sections 310, 315 and 317 of the Com- 
munications Act, as well as to effectuate 
the Commission's fairness and diversifi- 
cation policies, and can validly be as- 

serted under the doctrine of American 
Trucking Association v. United States, 
344 U.S. 298. Alternatively, in the event 
that the Commission decides against as- 

serting jurisditcion on the basis of its 

present authority, Boise seeks the impo- 
sition of a freeze on all microwave grants 
for CATV use, or at least those which 
would extend station signals more than 
100 miles from the transmitter, to pro- 
tect the integrity of the Table of Assign- 
ments pending the enactment of legisla- 
tion in this field and the finalization of 
administrative rules. It further suggests 
that translator stations and CATV sys- 
tems should be accorded like treatment 
by the Commission, i.e., that translators 
should not be barred from obtaining 
microwave facilities if they are made 
available for CATV use and that the 
rebroadcast permission required for 
translators under Section 325(a) of the 
Communications Act should similarly ap- 
ply to CATV operations. 

17. d). The Westinghouse Petition. 
Westinghouse[81 petitions the Commis- 
sion to exercise plenary jurisdiction over 
all CATV systems, institute a new fact 
finding and rule making proceeding di- 
rected to all phases of CATV concern, 
and consolidate the proceedings in Dock- 
et Nos. 14895 and 15233, Docket No. 
15415 (with respect to CATV ownership 
by broadcast licensees), and RM 672 
(the ABC petition).[9] Specifically, Wes- 
tinghouse recommends that CATV be 
limited to those areas outside the over- 
lapping Grade A contours of three or 
more commercial television broadacst 
stations, except where it seeks only to 
provide better reception of local signals 
in poor reception pockets, and also that 
CATV be barred for a reasonable period 
from entering any two -station market 
where a construction permit has been 
secured for a third station. 

6. Springfield is also the licensee of UHF stations in Springfield and Worcester, Massachusetts, and the permittee of a UHF facility in Dayton, Ohio. Previ- 

ously, on July 28, 1964, Springfield filed a petition for rule making (RM -636) to establish technical standards for CATV operations. This petition, and 

comments already received, will be placed in this docket for further comment. 

7. Springfield also cites Federal Communications Commission v. Pottsville Broadcasting Co., 309 U.S. 134; Phelps Dodge Corp., v. NLRB 313 U.S. 177; Houston, 

East and West Texas Railway Co. v. United States, 234 U.S. 342. 

8. Westinghouse bases its interest in this matter on its position as a licensee of television stations in Boston, Baltimore, Pittsburgh, Cleveland and San Fran- 

cisco, and on the fact that a CATV microwave common carrier and four CATV systems are owned by its parent corporation, Westinghouse Electric Corp. 

Westinghouse also asserts an interest on the basis of its status as an independent program producer and distributor. 

9. A "Motion in Support of Petition for Consolidation of Proceedings and in Opposition to Assertion of Jurisdiction over Community Antenna Television 

Systems," filed by National Community Television Association Inc., on February 19, 1965, apparently also seeks consolidation of Docket No. 15586. 
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18. Taking the position that CATV in 
its original role as an extension of serv- 
ice to inadequately served areas is a 

necessary and desirable adjunct of tele- 
vision broadcasting, Westinghouse states 
that the principal cause for alarm today 
is the altered direction of present CATV 
growth into larger and larger markets- 
many with three or more existing sta- 
tions. it points, inter alia, to the six 
pending applications for CATV franchises 
in Philadelphia (noting that one of the 
applicants has announced his intention 
to spend approximately 40 million dol- 
lars in the development of a Philadel- 
phia system); to the contract signed by 
Mohawk Valley Community Antenna for 
installation of a CATV system with 60, 
000 possible connections; and to the 
award of a CATV franchise for the su- 
burban Philadelphia community of Upper 
Darby which is intended to be "the nu- 
cleus of CATV systems to serve many 
additional areas in the Delaware Valley." 
Westinghouse predicts that within the 
next three months applications for CATV 
franchises will be filed in every major 
city of the country, and that the final 
step in the development of CATV will 
be a national CATV "network" making 
all the channels of New York, Los An- 
geles and perhaps other major cities 
available from coast to coast. 

19. In the view of Westinghouse, the 
rapid and unregulated growth of CATV 
in this direction endangers the Commis- 
sion's blueprint for television service, as 
set forth in the Sixth Report and Order, 
and will frustrate Commission policy 
with regard to UHF. It has been estab- 
lished, Westinghouse claims, that UHF 
stations have a much better chance of 
success in the major metropolitan areas 
where the opportunity for broad adver- 
tising support exists. Because of the all - 
channel receiver legislation, the growth 
of UHF might be stabilized by the prom- 
ise of steadily increasing audiences but 
for investor uncertainty about the trend 
of CATV. Westinghouse states that if 
allowed unrestricted growth, CATV will 
almost certainly impede the develop- 
ment of new stations in markets other- 
wise capable of supporting them. 

20. Westinghouse further states that 
CATV entry into the larger markets will 
undoubtedly have an adverse effect upon 
much of the independent programming 
now presented by stations in those mar- 
kets, and on Westinghouse's own activ- 
ities as an independent program source. 
In keeping with the Commission's policy 
of fostering diversity of programming 
sources, Westinghouse has actively en- 
deavored to develop independent pro- 
gramming, such as the "PM East and 
PM West" series, the "Mike Douglas" 
show, "The Steve Allen Show," the Civil 
War series, and "That Regis Philbin 
Show." If programs such as these, which 
ordinarily would be sold to many inde- 
pendent stations across the nation, are 
carried by CATV into their markets, 
many of these stations would be unwill- 
ing to purchase the programs. Thus, 
Westinghouse's economic base, upon 
which such substantial programming ef- 
forts necessarily depend, would gradu- 
ally be destroyed by inability to make 
sufficient sales. Assuming a five-year 
growth of CATV systems in the East on 

the scale established during the last 
two years, Westinghouse states that the 
cumulative adverse effect on independ- 
ent programming sources in the larger 
markets would indeed be serious. 

21. Westinghouse contends that its 
proposal for barring CATV from areas 
which now or in the near future will 
be served by three commercial stations, 
would further the public interest and 
effect a reasonable accommodation of 
the conflicting interests of the television 
broadcast and CATV industries, in har- 
mony with the Commission's policy on 
the development of stations. It urges 
that the millions of Americans through- 
out the United States living in areas not 
served by three or more television sig- 
nals, and therefore unable to receive the 
major programming services, should not 
be compelled to wait indefinitely for 
service. CATV can fill the television 
needs of such areas today, and should 
be allowed to do so, since the larger, 
more densely populated areas offer 
more promise for new UHF stations in 
the near future than low density areas. 
While CATV would probably have some 
adverse economic impact on existing 
stations, this impact is offset in one and 
two station markets by the substantial 
benefit accruing to the public in the 
additional program choices provided by 
CATV.[10] No corresponding benefit can 
be demonstrated in three or more sta- 
tion markets, where the contribution of 
CATV is minimal. In such markets, CATV 
can offer the viewing public little more 
than a duplication of programming which 
either has been or soon will be avail- 
able via the local stations. Moreover, 
the possible loss to the public is much 
greater because of the eroding effect 
CATV would have on the souces of inde- 
pendent programming. Accordingly, Wes- 
tinghouse believes that barring CATV 
from such areas while permitting it to 
serve all areas not adequately receiving 
the three major programming sources 
would provide a tremendous benefit in 
terms of increased service to millions 
of Americans, while maintaining CATV 
in its traditional position as a fill-in 
service complementary to television 
broadcasting. 

22. Westinghouse strongly urges that 
it is imperative for the Commission to 
stay immediately the commencement of 
operations by CATVs in those areas 
which now or in the near future will 
be served by three or more commercial 
stations pending the adoption of final 
regulations to this effect. It states that 
once CATV franchises are granted in the 
larger markets and construction is com- 
menced pursuant to those grants, the 
Commission will in fact have lost effec- 
tive control of television allocations in 
those areas. Should even a small part 
of the ambitious $40,000,000 Philadel- 
phia CATV plan be consummated, the 
practical and legal difficulties which the 
Commission would encounter in attempt- 
ing to reverse the situation would be 
virtually insurmountable. M o r e o v e r, 
prompt Commission action is asserted 
to be essential to remove the uncer- 
tainty as to the future role of CATV 
which is discouraging investment in new 
UHF facilities. Westinghouse states that 
if the Commission fails to act within 

the reasonably near future, Westinghouse 
will be obliged to file "protective" ap- 
plications for CATV franchises in those 
cities it now serves through television 
broadcasting when applications are filed 
by others, even though disagreeing in 
principle that these adequately served 
markets should be open to CATV. 

23. e). The MST Petition for Rule 
Making. The MST petition for compre- 
hensive rule making governing all CATV 
systems renews, with some amplification, 
the jurisdictional arguments made by the 
other petitioners. In support of its re- 
quest for prompt rule making action and 
a stay of microwave grants pending the 
adoption of rules, MST urges that "CATV's 
rapidly accelerating movement away from 
its historic and proper role as an auxil- 
iary, 'fill-in' service bringing television 
to areas unable to receive off -the -air 
broadcast service poses a grave threat 
to the growth of commercial and educa- 
tional UHF television, to the integrity 
of the nationwide system of television 
allocations and to the continuation, im- 
provement and expansion of free, com- 
petitive, local and area television broad- 
casting generally." MST states that 
regulation of microwave CATV only, and 
the imposition of carriage and non - 
duplication requirements alone, would 
be insufficient to avert the threat. It 
asserts that the present trend of CATV 
development, if unchecked and inade- 
quately regulated, would disrupt the 
growth of UHF television and frustrate 
the goals of the all -channel receiver 
legislation; could lead to the destruction 
of the system of television allocation 
through fractionalization, blacking out 
or impairing local and area broadcasting 
service; and might prove to be the means 
of a gradual transition from advertiser - 
supported free television to Pay TV. 
MST urges that CATV must be confined 
to its proper role as an auxiliary "fill-in" 
service, bringing television service into 
areas which cannot be expected to re- 
ceive off -the -air broadcast service now 
or in the near future; for, CATV can 
appropriately supplement, but must not 
supplant, television broadacst service. 

24. Accordingly, MST requests the 
Commission to assert jurisdiction over 
all CATV systems without further delay, 
pursuant to its existing authority, and 
to proceed expeditiously towards the 
adoption of rules which would achieve 
adequate regulation, since the "longer 
action is delayed, the more serious the 
impact of CATV, the more uncertain the 
rules of the game and the less effective 
the action." Pending the adoption of 
rules, MST seeks a stay on microwave 
grants for CATV use. It states: "Such a 
stay is warranted here because of the 
scope of the problem, because conditions 
are changing at a rapid pace and be- 
cause there are now no Commission 
rules dealing in any way with CATV ex- 
cept as to limited technical matters. 
Additionally, the Commission should 
put on notice all persons who now oper- 
ate or who propose to operate CATV 
systems that CATV operations, whether 
or not microwave delay is used, will be 
subject to regulation, and that some 
CATV systems may be required to mod- 
ify or cut back their operations." 

25. Specifically, MST requests the 

10. Westinghouse would make an exception for two station markets where a construction permit for a third station has been granted, permitting CATV only 

in the event the third station was not on -the -air after a reasonable period like six months. 
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Commission to initiate rule making of 
general applicability which would: 

(1) Provide appropriate standards to 
govern the technical quality of signals 
distributed by CATV; 

(2) Prevent CATV from duplicating 
within a specified period, the program- 
ming of television broadcast stations 
which serve, or which normally would 
be expected to serve, the community 
in question, and establish proper classi- 
fications to determine the circumstances 
under which CATV will not duplicate 
the programming of a station; 

(3) Subject to non -duplication require- 
ments, require the CATV system to carry 
the signal of any station within the 
Grade B or better contour of which the 
community served by the CATV is lo- 
cated; 

(4) Permit a signal to be carried by 
CATV only if the community is located 
within a prescribed signal contour of 
the station carried, or is closer than a 
specified distance from the station, or 
is consistent with a standard combining 
both distance and signal contours;[11] 

(5) Limit, with respect to television 
and visual material generally, CATV sys- 
tems to reception and simultaneous re- 
transmission of broadcast signals, with- 
out insertions or deletions; 

(6) Require the filing of full informa- 
tion with respect to ownership interests 
in, direct and indirect control of, and 
officerships and directorships in CATV 
facilities. 

DISCUSSION 
26. The above -described petitions 

raise substantial questions of fundamen- 
tal importance to the Commission's re- 
sponsibilities under the Communications 
Act. We discuss in Part I below the re- 
quests for Commission action to extend 
the requirements of Docket Nos. 14895 
and 15233 to all CATV systems, and in 
Part Il the additional questions presented 
by petitioners' requests for other meas- 
ures. 

PART I 

27. Insofar as petitioners urge that the 
rules governing CATV systems using mi- 
crowave should extend to all CATV sys- 
tems, we are in agreement. It has already 
been determined in the Report and Or- 
der in Docket Nos. 14895 and 15233 that 
CATV systems should carry local stations 
without duplication. The considerations 
underlying our conclusion that this is 
necessary in the public interest to avoid 
unreasonable competitive disadvantage 
and prejudicial effect on existing and po- 
tential television broadcast service, apply 
equally to all CATV systems and need no 
elaboration here. The main questions are 
therefore (1) whether the Commission 

can appropriately proceed on the basis 
of its present statutory authority and (2) 
whether there are any special problems 
of substance or procedures inherent in an 
extension of the carriage and non -dupli- 
cation requirements to non -microwave, or 
so-called 'off -the -air" CATV systems. 

28. The Commission's jurisdiction to 
regulate non -microwave CATV systems 
under the present provisions of the Com- 
munications Act is obviously subject to 
reasonable difference of opinion. We 
have on more than one occasion in the 
past concluded that the Communications 
Act, without amendment, probably would 
not support broad jurisdiction, though not 
disclaiming jurisdiction to prevent ad- 
verse CATV impact on television broad- 
casting.[121 Moreover, we have previous- 
ly taken the position that clarifying legis- 
lation would be appropriate, even assum- 
ing present jurisdiction, and have recom- 
mended such legislation to Congress' 
While the 86th Congress gave extensive 
consideration to some of the various pro- 
posals submitted by the Commission and 
others, no legislation was enacted and 
bills introduced in subsequent Congress- 
es received no action.[13] However, nei- 
ther the Commission's prior pronounce- 
ments nor the failure of Congress to act 
favorably on clarifying proposals is de- 
terminative of the legal question of the 
Commission's jurisdiction and authority 
over off -the -air CATV systems under the 
existing provisions of the Communica- 
tions Act. Helvering v. Clifford, 309 U.S. 
311, 337-338; United States v. Price, 361 
U.S. 304, 310-313; American Trucking 

Assoc. v. United States, 344 U.S. 298, 314; 
Carter Mountain Transmission Corp. v. 
F.C.C., 321 F. 2d 359, 364 (C.A.D.C.), 
cert. den. 375 U.S. 951 (1963) 

29. Petitioners have made a strong 
case in support of present jurisdiction. 
We have carefully reexamined the perti- 
nent provisions of the Communications 
Act in light of their arguments and the 
authorities cited. Upon such reconsidera- 
tion, we conclude, for the reasons set 
forth in the attached memorandum as to 
jurisdiction, that CATV systems are en- 
gaged in interstate communication by 
wire to which the provisions of the Com- 
munications Act are applicable (Sections 
2(a) and 3(a), 47 U.S.C. 152(a) and 
153(a)). It would further appear that the 
Commission's statutory powers, particu- 
larly under Sections 4(i), 303(f), (h), and 
(r), include authority to promulgate ne- 
cessary and reasonable regulations to 
carry out the provisions of Sections 1 

and 307(b) of the Act and to prevent 
frustration of the regulatory scheme by 
CATV operations, irrespective of the use 
of microwave.[14] 

30. For the reasons set forth in the 
Report and Order in Docket Nos. 14895 
and 15233, it is desirable to extend the 
requirements there adopted to all CATV 
systems. We have accordingly decided to 
institute rule making to that effect. Al- 
though not specific rules are appended, 
it is proposed to make the substantive 
provisions of the rules adopted in 
Docket Nos. 14895 and 15233 applicable 
to all CATV systems. We repeat that two 
particular issues are raised-(i) the Com- 
missions authority to promulgate such 
rules and (ii) the problems of substance 
or procedure posed by rules going to 
non -microwave CATV systems. In the lat- 
ter respect we also point out that we shall 
take into account the experience gained, 
or additional information received, as a 
result of interim operation under the re- 
vised provisions adopted in Docket Nos. 
14895 and 15233, prior to their becom- 
ing generally applicable. In this way, we 
shall be in a position (assuming favorable 
resolution of the jurisdictional issue) to 
promulgate rules affecting all CATV sys- 
tems and fully and fairly implementing 
the public interest both with respect to 
establishment and maintenance of local 
broadcast service and the provision of 
multiple television services. See par. 6, 
FCC 65- , issued this day.[15] 

31. Other matters should be pointed 
up. While we have initially concluded 
that we have jurisdiction, we would 
carefully consider comments addressed to 
this aspect. The attached memorandum 
presents the case for jurisdiction - a 

strong one in our view - and is set out 
in order to afford the interested parties 
a full opportunity to direct their com- 
ments to that case. Second, we adhere to 
our position that clarifying legislation 
would be desirable, and have no inten- 
tion of by-passing Congressional action 
in this field. We are clearly concerned 
here with new and important questions 
of policy and law in the communications 
field. That being the case, the Commis- 
sion would welcome (i) a Congressional 
guidance as to policy and (ii) Congres- 
sional clarification of our authority, which 
would lay the troublesome jurisdictional 
question at rest. It is our understanding 
that hearings will shortly commence. The 
information gathered in this proceeding 
will, we think, be of assistance to the 
Congress in its consideration of the mat- 
ter. In short, by instituting this proceed- 
ing, we shall gather essential data, both 
for the Commission and the Congress, 
and will have conserved valuable time 
and be in a position to take final effec- 
tive action in either of two eventualities: 
(1) Congress has enacted legislation in 
this field which does not preclude the 

11. In a policy statement submitted to the Commission, MST suggested the Grade B contour of the station carried, or a distance of 80-90 miles. 

12. See Frontier Broadcasting Co. v. Collier, 16 Pike & Fisher, R.R. 1005; Report and Order in Docket No. 12443, 26 F.C.C. 403; Distribution of Television Pro- 
grams by CATV Systems, FCC 62-871. 

13. Following the Report and Order in Docket No. 12443, supra, the Commission recommended that the Congress amend the Communications Act to require 
CATV systems tc obtain the consent of the stations whose signals they transmit, and to carry the signal of the local station (without degradation) upon re- 

quest. These proposals were embodied in S. 1801 and H.R. 6748, introduced in the 86th Congress, including S. 2653 (providing for the licensing of CATV 
systems) and S 2303 (providing for the issuance of certificates of convenience and necessity). The Communications Subcommittee of the Senate Committee 
on Interstate and Foreign Commerce held hearings on these bills, and several other bills which involved CATV systems, including S. 1739, S. 1741 and S. 

1886. On September 8, 1959, the Committee on Interstate and Foreign Commerce reported favorably on 5. 2653. 5. Rept. 923, 86th Cong., 1st Sass. In 1960, 
following two days of debate on the floor of the Senate (106 Cong. Rec. 10326, 10344, 10407, and 10520), S. 2653 was recommitted to the Committee on 

Interstate and Foreign Commerce by one vote, 106 Cong. Rec. 10547. As a result, no legislation relating to CATV systems was enacted in the 86th Congress. 
In the 87th Congress, the Commission proposed S. 1044 and H.R. 6840, which would have expressly authorized the Commission to issue rules for the pro- 
tection of stations providing locally -originated television programs. These bills received no action. The Commission proposed no legislation to the 88th 
Congress, and no action was taken on any bills. 

14. In initially reaching this conclusion, we have considered the various comments submitted in opposition to the ABC and other petitions. 

15. Since there has been extensive examination of the matters in Docket Nos. 14895 and 15233, a shorter time for filing comments and reply comments on 
Part I will therefore be scheduled. We are unable to agree with Springfield's contention that immediate relief is procedural in nature or to conclude that summary 
procedures would be proper. 
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Commission from promulgating rules 
along the lines of those adopted in Doc- 
ket Nos. 14895 and 15233; or (2) no 
legislation is forthcoming, and the com- 
ments in the rule making proceeding lead 
to the conclusion that the Commission 
does have present jurisdiction to extend 
the substantive provisions of the rules 
adopted in the above dockets to all CATV 
systems, whether or not they use micro- 
wave facilities. In the latter event, we 
would be remiss in our statutory duties 
if we had failed to exercise, without un- 
due delay, our existing jurisdiction and 
authority to promote a public interest in 
this important area. The rule making pro- 
ceeding instituted by this Notice will thus 
be conducted concurrently with legisla- 
tive consideration, with final Commis- 
sion decision withheld for an appropri- 
ate period to afford Congress an oppor- 
tunity to act. 

32. Third, in the event that it is ulti- 
mately determined that the Commission 
has jurisdiction over all CATV systems, we 
do not contemplate regulation of such 
matters as CATV rates to subscribers, the 
extent of the service to be provided, or 
the award of CATV franchises. Apart 
from the areas in which the Commission 
has specifically indicated concern and un- 
til such time as regulatory measures are 
proposed, no federal preemption is in- 
tended. Rather, we view our role as one 
of cooperating with local franchising au- 
thorities and state regulatory commis- 
sions to the maximum extent possible, 
such as by making information available 
to them, consulting with respect to tech- 
nical standards for CATV operations, etc. 

33. Fourth, in Docket Nos. 14895 and 
15233 we decided that the public in- 
terest would be served by some accom- 
modation which would permit a CATV 
system to duplicate the programs of a 

local station in color where the station 
transmits only in black and white (Re- 
port and Order in Docket Nos. 14895 
and 15233, par. 143). However, we were 
unable to determine without further in- 
formation whether this exception should 
apply across the board or whether the 
CATV system should be required to make 
a showing that a certain number or per- 
centage of its subscribers possess color 
receiving sets before color duplication 
would be permitted. Accordingly, com- 
ments are requested as to whether the 
rules should require a threshhold show- 
ing by the CATV and, if so, what kind of 
showing would be appropriate. Whether 
or not the Commission adopts rules go- 
ing to all CATV systems, the comments 
received will, in any event, be appli- 
cable to microwave CATV systems. 

34. We will consider in this proceed- 
ing the question of whether there should 
be some kind of transition period before 
the carriage provisions are made fully 
applicable to microwave and non -micro- 
wave CATV systems with limited chan- 
nel capacity. It is contemplaled that a 

questionnaire will be mailed to every 
known CATV operator in the near future 
seeking specific information to assist 
in making this determination )see FCC 
65- , par. 161). In the event that any 
CATV operator is inadvertently omitted 
from such distribution, a copy of the 
questionnaire will be supplied upon re- 
quest to the Commission. 

35. The proceedings in Docket Nos. 
14895 and 15233 were primarily con- 
cerned with commercial rather than edu- 
cational television stations (ETV). While 
the carriage requirements were made ap- 
plicable to educational stations, the non - 
duplication provisions were not, since 
many of the pertinent considerations are 
obviously not present in the case of ETV. 
We recognize, however, that the carriage 
requirements alone may not be sufficient 
to promote the sound growth of local 
educational stations. Accordingly, infor- 
mation is requested in this proceeding 
as to the nature of any further problems 
of ETV arising from CATV operations 
and what Commission action might be 
appropriate. 

36. We are also interested in such 
questions as whether the carriage and 
non -duplication requirements should be 
extended to protect station -owned trans- 
lators, which are located outside the sta- 
tion's predicted Grade B contour, so as 
to encourage these off -the -air facilities. 
If protection were to be accorded such 
translator facilities, should the rules be 
along the lines of those adopted for lo- 
cal stations or would different provisions 
be more appropriate? Conversely, some 
of the comments in Docket Nos. 14895 
and 15233 suggested that station -owned 
translators should be precluded from du- 
plicating the programs of local stations. 
Interested persons are invited to address 
themselves in this proceeding to the ques- 
tion of whether there is a problem war- 
ranting action.[161 

PART II 
37. The petitions also raise broader 

questions of substance concerning CATV 
development, both microwave and non - 
microwave, which were not involved or 
settled in Docket Nos. 14895 and 15233. 
Thus, it is asserted (1) that the trend of 
CATV entry into large population cen- 
ters like Philadelphia and Cleveland pos- 
es a threat to the development of inde- 
pendent stations and program sources, 
which will not be averted by the carri- 
age and non -duplication requirements 
and which may frustrate the goal of the 
all -channel receiver legislation in the 
communities with the most immediate 
premise for new UHF facilities. It is also 
asserted (2) that generalized restrictions 
on the distance the signal of a television 
station may be extended beyond the sta- 
tions contour are necessary in order to 
prevent the multiplicity of local stations 
contemplated by the Sixth Report and 
Order from being ultimately displaced by 
a CATV "network" distributing the New 
York, Chicago, and Los Angeles stations 
nationwide. And it is asserted (3) that 
CATV systems should be reuired to se- 
lect the stations they carry in an order 
of priority determined by the distance 
of each station from the system, i.e., that 
the system should carry nearer stations in 
preference to more distant ones, so as to 
avoid "heap -frogging". Next, the petitions 
raise a question (4) as to whether CATV 
systems should be limited to receiving 
and simultaneously retransmitting tele- 
vision broadcast signals without addition 
or deletion, or should be subject to Sec- 
tions 315, 317 and 310 of the Act and 
various Commission policies, e.g., the 
"fairness doctrine" and concentration of 
control policies). A related question is 
presented as to the possible develop- 

ment of combined CATV-Pay TV to avoid 
adverse consequences to the operations 
and the need for regulation free televi- 
sion broadcast service. And (5), it appears 
to the Commission that there are other 
areas of concern. 

38. For the reasons next set forth, 
we believe that inquiry to ascertain the 
facts in each of these areas is warranted 
in the public interest. The inquiry will 
develop information upon which we can 
determine whether rules or legislative 
proposals to the Congress are appropri- 
ate. 

(1) Effect on Development of Indepen- 
dent (Non -Network) UHF Stations. 

39. Of concern to the Commission is 

the mushrooming entry of CATV into 
major centers of population insofar as 

this affects the opportunities for new 
UHF stations. The developing pattern of 
CATV described by petitioners is con- 
firmed by the CATV industry itself as an 
augury of coming events. The largest 
CATV group, H & B American Corpora- 
tion, recently advised its stockholders 
that CATV activity in larger cities is of 
first importance among significant CATV 
developments, stating: 

"First, and of overriding importance, is 

the shift of CATV strength to a new lo- 
cus. The centers of the most intense CATV 
development now are the very large 
cities. In the past our attention was fo- 
cused on the smaller markets and in 
these we reached about 2% of the na- 
tions' television population. 

"But today we are in the throes of 
spirited competition for the development 
of cities such as New York, Philadelphia, 
Cleveland, Birmingham, Syracuse, Roch- 
ester, Wilmington, Norfolk, the entire 
State of Connecticut and entire counties 
such as the 37 cities of Camden County, 
New Jersey, all of Montgomery and 
Chester County, Pennsylvania, etc. Bal- 
timore will be the next large U.S. city 
to receive multiple CATV franchise ap- 
plications. 

"The competition for CATV franchises 
is unparalleled in the history of Ameri- 
can communications. It exceeds even the 
pelt -meli scramble for television broad- 
casting permits that occurred throughout 
the U.S. in the first few months after the 
long television freeze in the late forties 
and fifties. We learn that new CATV 
systems are being sought or authorized 
at the rate of one a day. It is reported 
that at the end of 1964 700 cities 
throughout the nation were entertaining 
CATV proposals. 

"In virtually every instance these au- 
thorizations are fought for in intensively 
competitive proceedings before local 
governing bodies. The applicants repre- 
sent a cross section of the most prom- 
inent companies in the nation. For exam- 
ple, in Philadelphia they include the Phil- 
adelphia Bulletin, Storer Broadcasting 
the Philadelphia Inquirer -Triangle -Ann- 
enberg interests, a number of well fi- 
nanced influential local groups and a 
sprinkling of large CATV organizations." 

40. The shift in the locus of CATV ac- 
tivities to the larger cities is cause for 
concern as to the effect on UHF and the 
stated goal of Congress in enacting the 
all -channel receiver legislation to make 
"provision for at least four commercial 
stations in all large centers of popula- 

16. In this connection, comments are requested on the extent to which networks and other program suppliers, through contracts or otherwise, affirmatively 
restrict duplication by translators. 
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tion' (H.R. Rept. No. 1559, 87th Cong., 
2d Sess., p. 3). The following are the 
underlying Congressional and Commis- 
sion policy considerations as to develop- 
ment of the UHF: 

41. (i) Congress has only recently reaf- 
firmed the goal of "an effective national 
television' system through use of the UHF 
channels (id., p.6; see also p. 3). As the 
first item in such an effective television 
system, Congres listed the need "for at 
least four commercial stations in all large 
centers of population" (id. at p. 3). Such 
a fourth station might make possible a 

fourth national network or the forma- 
tion of FM -type "networks' in television, 
thus bringing added diversity to the field. 
Or, as both House and Senate reports 
stress, such a station might be "avail- 
able particularly for local programming 
and self-expression. . - an important 
need in many markets "because all of 
the available stations are network affili- 
ates" (H. Report, p. 3; Sen. Report. No. 
1526, 87th Cong., 2d Sess., p.4). In 
short, the fourth commercial station is 
important both to make our system "tru- 
ly competitive on a national scale" (H. 
Rept. p. 3) and to further better local 
service. 

42. (ii) Congress has also determined 
that the way to achieve the above goal 
is through effective use of UHF channels, 
since most large centers of populatior 
now have three full network stations and 
no unoccupied VHF frequencies. While 
Congress was generally aware of CATV 
(e.g., the same Senate Committee which 
considered the all -channel television re- 
ceiver law in 1962 had held extensive 
hearings on CATV in 1959), it stated its 
view that all -channel receiver legislation, 
because it would develop UHF, "is not 
only the best but the only practicable 
way of achieving and adequate commer- 
cial and educational system in the Unit- 
ed States" (H. Rept. at p.4; Sen. Rept. at 
p.7). It therefore enacted this "unique" 
all -channel set legislation, stating the in- 
creased price which the consumer will 
have to pay, at least initially, for all - 
channel sets "will be well worth the 
cost if this is the only way in which 
the American people can be assured of 
the benefits of television service to the 
fullest degree" (H. Rept. at pp. 8-9). Since 
the sale of television sets now exceeds 
9,000,000 a year, the American people 
are now paying those costs, in the sub- 
stantial amount of many millions each 
year. 

43. (iii) There is every present indica- 
tion that the all -channel set requirement 
is having its desired effect, and that the 
legislative goal is in the process cf being 
realized. There has been greaily increased 
interest in UHF, with many applications 
filed - preponderantly for the larger 
cities. See attached chart (Appendix Al 
showing the markets with no commercial 
UHF station on the air but with comer - 

ciel UHF construction permit granted 
and/or commercial UHF channels applied 
for. But as Congress noted in 1962, the 
all -channel law will not smooth the road 
for the UHF broadcaster overnight; rather, 
"Substantial time will have to elapse. . . 

before a large majority of the public be- 
comes equipped with all -channel receiv- 
ers" (H.Rept. at p. 7; Sen. Rept., at p. 6). 

44. (iv) The Commission also has noted 
that UHF stations face considerable ob- 
stacles during this crucial period. UHF 
must overcome the psychological factor 
of its previous failure in intermixed mar- 
kets. Further, apart from intermixture 
and the initial limitation on audience 
pending set conversion or turnover, in- 
dependent UHF stations in these cities 
will compete with three network affili- 
ates for audience attention without hav- 
ing the advantage of the attraction of the 
popular network programming. The 
Commission therefore has stressed that 
it will not now take action which would 
be inconsistent with the Congressional 
goal and which might jeopardize the "in- 
vestment in all -channel receivers' (H. 
Rept. at p.8) which has been asked of 
the American public. 

45. The question before the Commis- 
sion is what is the effect of CATV entry 
into the large markets upon the realiza- 
tion of the above goals for UHF. The 
problem is perhaps best pointed up by 
consideration of a specific case - Phila- 
delphia. That city is a prime example of 
a potential UHF activity, with two UHF 
independent stations scheduled to go or 
the air in mid -1965. But Philadelphia is 
also a prime example of CATV activities, 
with the CATV applicants in Philadelphia 
proposing to carry the New York inde- 
pendents. The Philadelphia UHF stations, 
in competing with three network VHF 
stations, will be relying solely upon 
reaching an audience interested in inde- 
pendent (non -network) programming. 
Since the local competition is not only 
VHF but enjoys the advantage of popu- 
lar network programming, unexpected 
factionalization of the audience interest- 
ed in independent programming could 
be particularly harmful to these inde- 
pendent stations. [17] And, the CATV 
will be doing just that - bringing in 
three New York stations which also di- 
rect their efforts to the audience inter- 
ested in independent programming. The 
crucial question is thus whether the re- 
sult will be that New York independents 
will, in effect, be replacing Philadelphia 
UHF independents, with a concomitant 
loss of local service or the other advan- 
tages noted in par. 41. 

46. The Commission needs further in- 
formation with respect to that question 
before reaching a conclusion. On the one 
hand, it is urged that CATV systems in 
Philadelphia or similar large cities will 
remain relatively small and do not pose 
any significant threat to the legislative 

goal noted in par. 41. See, e.g., Seiden 
Report, pp. 84-86. Indeed, it is urged 
that the CATV system will benefit the 
new UHF operation by bringing the UHF 
station's signal into homes which do not 
yet have all -channel receiver sets or 
where UHF reception might otherwise be 
difficult.[18] There are, however, indica- 
tions running counter to the claim that 
CATV operations will have relatively lit- 
tle impact. Consider, for example, the 
extensive nature of the CATV operations 
proposed in some of the large cities (in 
Philadelphia, we are told that a 40 mil- 
lion dollar CATV investment is contem- 
plated). And, generally, the spirited com- 
petition for CATV franchises in major 
cities by well -financed groups would ap- 
pear to reflect the confidence of the 
CATV applicants in their success.[19] 

47. It may be, after development and 
study of the facts and consideration of 
the arguments of interested persons, that 
the problem will appear less serious or 
take on new aspects. Or, it may be that 
CATV systems should not enter markets 
like Philadelphia for a period of four 
or five years - roughly the length of 
time remaining, which Congress speci- 
fied as necessary in order to permit the 
substantial effects of the all -channel set 
law to be felt (i.e., to permit UHF inde- 
pendent stations to gain a proper foot- 
hold). We need further information be- 
fore reaching a decision and, for that 
reason, are initiating this inquiry. For, we 
do know that we would be wholly re- 
miss in our responsibilities if we ignored 
the problem - and simply permitted ev- 
ents to occur (indeed, often with the aid 
of our authorizations in the microwave 
services) which might jeopardize the Con- 
gressional goals just set, and the "invest- 
ment in all -channel receivers" which the 
public is now making. If such goals are 
to be changed, that is a matter for Con- 
gress (with our task to collect the facts 
and make appropriate recommendations). 

48. Accordingly, inquiry is warranted 
to determine the conditions under which 
CATV should be permitted to operate in 
areas with potential for independent sta- 
tions. Such areas include not only com- 
munities with four or more commercial 
channel assignments but also those areas 
where any new station would rely very 
substantially upon independent program- 
ming sources because of overshadowing 
by three network services from nearby 
communities. Since we have no precon- 
ceived views as to the role of CATV in 
these areas or what conditions might be 
appropriate, comments furnishing full in- 
formation as to pertinent factors and sug- 
gesting possible measures for achieving 
a reasonable accommodation are invited 
from all interested persons. As a start- 
ing point, comments are requested on the 
measures and proposals urged by poli- 
tioners in this respect. 

49. While the proceeding is under 

17. Moreover, the non -duplication time period prescribed in Docket Nos. 14895 and 15233 is geared largely to the schedule of network program distribution, 
on the premise that network affiliates will have a reasonable opportunity for viable operation if their popular network programming is not subject to CATV 

duplication. The prohibition against duplication 15 days before or after the local broadcast will provide only partial relief, at best, to independent stations, 

which rely on non -network programming that is not presented simultaneously, or nearly so, nationwide. 

18. We note, however, in connection with the Philadelphia example which we have been pursuing above, that the franchise application of Jerrold Corp. in 

Philadelphia does not propose to carry the Philadelphia UHF stations on the CATV system, until such time as it might convert from a 12 channel to a 20 

channel system. 

19. We also note, in this regard, that the Seiden Report (pp. 85-6) does not consider the likelihood that the Philadelphia audience which would be attracted 

to the programming of the New York independent stations is the very heart of the audience at which any independent Philadelphia UHF station must aim. 

Instead, it is assumed that the potential Philadelphia audience for New York independent stations is like any other part of the Philadelphia audience, from 

the standpoint of Philadelphia independent stations. This assumption, we think, raises a question as to the correctness of the conclusion reached in the 

Report. 
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way, we shall carefully examine appli- 
cations coming before us which involve 
the above problem. This means that 
pending the outcome of this proceeding, 
applications for microwave facilities to 
be used to relay the signal of any televi- 
sion station to a CATV system in a com- 
munity with four or more commercial 
channel assignments and three or more 
stations in operation (or with at least 
two stations in operation and one or 
more stations authorized or applied for) 
must be accompanied by a clear and 
full showing that in the particular cir- 
cumstances a grant would not pose a 

substantial threat to the development of 
independent UHF service in the area. A 
like showing must be made in applica- 
tions for microwave facilities to serve a 

CATV system in a community where, be- 
cause of its proximity to another com- 
munity (or communities) having three or 
more existing commercial stations (e.g., 
within the Grade B contour of such three 
or more commercial stations), any new 
UHF television station would be indepen- 
dent in operation. 

50. The foregoing takes up the Com- 
mission's concern and course of action 
as to microwave applications coming be- 
fore it during the interim period while 
the proceeding is under wey.[20] The 
same concern is applicable, whether or 
not the CATV proposes to empty micro- 
wave facilities, to situations where there 
is proposed large-scale CATV operations 
in major cities with burgeoning UHF 
independent development. Indeed, we 
note that the large-scale CATV operations 
proposed for Philadelphia do not make 
use of microwave facilities. We there- 
fore request comments on what interim 
course of action, if any, may be appro- 
priately followed by the Commission in 
this respect.[21] Since the matter is of 
such short-term nature (i.e., pending res- 
olution of the proceedings), the shorter 
time period for comments and reply 
comments applicable to Part I of the 
Notice shall govern, and we will reach 
an early determination (see par. 30). 
In order to be in a position to take defin- 
itive action, if appropriate, we specifi- 
cally invite comment on whether the 
foregoing course of action as to applica- 
tions before the Commission should be 
extended to the non -microwave CATV 
system in the same type of situation 
(e.g., through a rule which would pro- 
hibit the extension of the signal of any 
television station beyond its Grade B 

contour into a community with the situ- 
ation described above (par. 49), without 
there having been a clear and compel- 
ling showing that in the particular cir- 
cumstances there is no threat to the 
development or maintenance of inde- 

pendent UHF service in the community). 
This is also one of the matters which 
we shall bring to the attention of the 
Congress. Finally, we believe that fran- 
chising authorities will give due regard 
to the fact that the matter is thus under 
Commission consideration. 

(2) Generalized Restrictions on CATV 
Extension of Station Signals. 

51. Both the ABC and the AMST peti- 
tions urge that more general action is 
necessary to prevent fractionalization of 
audience and potential damage to the 
nationwide system of television broad- 
casting through a multiplicity of local 
stations contemplated by our allocations 
scheme. Accordingly, they propose gen- 
eral limitations upon a CATV's ability to 
extend the service area of any station- 
either in terms of distance from the sta- 
tion or of a specified signal contour or 
some combination of the two.[221 The 
issue is particularly raised whether the 
extension-perhaps for hundreds of miles 
-of the service of a powerful station 
operating in a very large market (and 
thus able to devote more resources to 
obtaining programming) may have an 
especially adverse impact upon the de- 
velopment or maintenance of the local 
stations contemplated by the allocations 
scheme. 

52. We have reached no conclusion 
that broad scale restrictions along these 
lines are warranted.[23] Rather, as a 

part of our general inquiry, we invite 
comments directed to the proposals. 

(3) "Leapfrogging." 
53. Petitioners' assertions concerning 

the so-called "leap -frogging" issue (i.e., 
the distribution by the CATV system of 
distant signals in preference to signals 
of stations located much closer to the 
system) also raise a matter of future 
importance. Again we have reached no 
conclusion on this issue and would sim- 
ply have the interested parties address 
themselves to it, both as to the facts 
and to pertinent policy considerations 
(and also the proposals which have been 
advanced by parties such as AMST in 
this respect). Thus, does it promote "the 
larger and more effective use of radio 
in the public interest" (Section 303(g)) 
if the closer signals are carried (on the 
ground that carriage of such signals 
would bring a programming service 
more likely to come closer to meeting 
the CATV community's interests than 
those from a distant state)? Is such car- 
riage called for in the public interest in 
order to extend the service area of UHF 
stations or VHF stations serving sparsely 
populated areas-and thus enhance, to 
some extent, their chances of successful 
operation and their ability to serve fully 
the needs and interests of these areas? 
[24] If a policy along the foregoing 

lines were to be adopted, should it be 
accompanied by a concomitant duty, on 
the part of the station carried, to pro- 
vide some amount of programming of 
particular interest to the people in the 
CATV's community? Cf. Petersburg Tele- 
vision Corp., 10 Pike & Fischer, R.R. 567, 
584j - 584q; NTA, 22 Pike & Fischer, 
R.R. 273, 295. What kinds of disruption 
or other problems would such a require- 
ment pose for CATV systems? If "leap- 
frogging" rules were adopted, is there 
a probability that the CATV, in order to 
meet the rules and still bring in desired 
distant signals, may distribute so many 
signals that the fractionalization of the 
audience aspect becomes much more 
serious (in the event there are local 
stations being carried pursuant to the 
requirements of the rules adopted in 
Docket Nos. 14895 and 15233)? These 
questions by no means exhaust the list 
of pertinent considerations to which we 
hope the interested parties will address 
themselves.[25] 

(4) Program Origination or Alteration 
by CATV; Pay -TV or Combined CATV- 
Pay-TV Operations. 

54. A fourth area of concern is the 
question of program origination or alter- 
ation by CATV. There was some indica- 
tion in Docket Nos. 14895 and 15233 
that CATV systems may be originating 
advertising material in some instances 
and deleting advertising from the station 
signals carried. We believe that inquiry 
is appropriate to determine whether 
CATV systems should be subject to the 
provisions of Sections 315 and 317 of 
the Communications Act and to a re- 
quirement that there be no deletion of 
the station identification announcement 
of any signals carried. 

55. A related question is presented 
by the assertion of some of the peti- 
tioners that CATV might become a ve- 
hicle of Pay -TV or combined CATV-Pay- 
TV operations. They express a fear that 
the end result of such operations might 
be to siphon off top atractions from free 
television, if the fees obtained from 
large-scale CATV operations should ena- 
ble CATV operators to outbid television 
broadcast stations in the program supply 
market, or that it might prove to be the 
means of a gradual transition from ad- 
vertiser -supported free television to Pay - 
TV generally. It is further urged that 
CATV systems should not be permitted 
to use the distribution of free television 
signals as a base for engaging in Pay -TV 
operations. We have been advised of at 
least one instance where a CATV system 
has devoted a channel on the cable ex- 
clusively to the presentation of its own 
programming (both CATV originated lo- 
cal programs and films acquired from 
others). 

20. We have also taken into account, in our decision to adopt this interim policy, the fact that the areas to which the policy will be applicable to do have 
a significant amount of television service, with additional new UHF service in the offing. 

21. Such comments may discuss the jurisdictional as well as the policy considerations in any particular course of action. 

22. We note in this connection that plans are on the drawing board for a CAN system capacity of 20 channels. Interested persons may wish to address 
themselves to the question of what effect CATV operations of this or a similar nature might have on local stations in terms of fractionalization of audience, 
and whether some limitation as to the number of signals carried should be considered. 

23. Certainly, we have not concluded that there should be restrictions which might prevent areas now without the benefit of the basic services of the three 
national networks from ever obtaining those benefits. But here we note that AMST would appear to urge exceptions to the general restrictions it proposes 
where a CATV makes a showing of public need for its service. 

24. In this connection, we note our discussion in the Report and Order in Docket Nos. 14895 and 15233, par. 69, as to increased awareness by rating services 
and advertisers of CATV penetration and CATV extension of a station's service. 

25. We do not believe it necessary or appropriate, pending resolution of this issue, to hold up all applications for microwave facilities to relay television 
signals to CATV systems. Rather, parties may bring public interest considerations pertinent to this issue to our attention in connection with specific appli- 
cations, and we ourselves shall examine such applications with this issue in mind. 
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56. The possible impact of subscrip- 
tion television on free television broad- 
cast service has been a continuing sub- 
ject of Commission and Congressional 
concern. See Third Report on Subscription 
Television, 26 F.C.C. 265; Connecticut 
Committee Against Pay TV v. Federal 
Communications Commission, 301 F. 2d 
835 (C.A.D.C.), cert. den. 371 U.S. 816. 
In light of that concern, comments are 
requested on the feasibility or desir- 
ability of Pay -TV operations by CATV, 
whether any conditions would be re- 
quired for the protection of the public 
interest in free television, and what con- 
ditions might be appropriate.[261 

57. In short, comments are requested 
as to whether CATV systems should be 
limited to simultaneous distribution of 
station signals without additions or dele- 
tions, or whether there should be no 
limitation on program origination by the 
CATV, or whether some intermediate 
position would be appropriate. The Com- 
mission has reached no conclusions in 
this area, and requests comments on all 
facets of the question. For example, in 
addition to the two basic issues posed 
above (i.e., complete restriction or com- 
plete freedom as to program origination), 
there are intermediate issues where com- 
ment might be helpful. Thus, comments 
are invited on the question of whether 
any such prohibition against CATV pro- 
gram and advertising origination should 
apply only where the CATV is operating 
in an area served by one or more tele- 
vision broadcast stations. In the absence 
of any local station, would the public 
interest be served if the CATV were not 
only permitted, but even encouraged, to 
serve the community by providing an 
outlet for local self-expression? Where 
there is but one local station, should the 
CATV be barred from carrying adver- 
tising but permitted and encouraged to 
present local programming, particularly 
in the news and public affairs field (on 
the ground that such local programming 
provides a needed diversity in a monop- 
oly situation, and poses no threat to the 
viability of the local station)? 

58. Some of the foregoing matters 
may be appropriate for Commission rule - 
making (e.g., the Section 315, Section 
317, or station identification require- 
ments), while others may call for Con- 
gressional consideration and resolution. 
Again, we think that as a matter of "first 
things first," we should garner the facts 
and pertinent considerations. 

(5) Other Areas of Concern. 
59. In view of the interest engen- 

dered concerning ownership and control 
of CATV systems, comments are requested 
on the proposals of petitioners with 
respect to the regular filing of infor- 
mation as to CATV ownership, control 
and management (see particularly the 
Boise and AMST petitions). Would it be 
appropriate to require the periodic filing 
of other information, such as the loca- 
tion of the CATV system, the number 
of subscribers, the signals carried, and 
the extent of program origination, if 
any? While much useful information was 
gathered in connection with Docket Nos. 
14895 and 15233, the statistics will 
soon be out-of-date in a rapidly changing 
CATV field. Moreover, the questionnaire 

discussed in paragraph 34 above is occa- 
sioned by a lack of specific information 
with respect to each CATV system. It 
appears to us that it might be more 
efficient and serve the convenience of 
interested persons, as well as the Com- 
mission, if pertinent information were 
regularly supplied by each CATV oper- 
ator on a current basis. 

60. The general matter of cross -owner- 
ship of CATV systems and broadcast 
facilities is being pursued separately in 
Docket No. 15415. Interested persons 
are nevertheless invited to address them- 
selves in this proceeding to those aspects 
of the cross -ownership question which 
may be pertinent to the overall policy 
questions raised here. For example, there 
is the question of whether grants for 
translator facilities or local stations should 
be made to CATV systems in commun- 
ities which have no off -the -air television 
service where there is no imminent like- 
lihood of an independent applicant. In 
other words, would the public interest 
be served by permitting, or even en- 
couraging, CATV systems to provide an 
off -the -air service to areas which would 
otherwise have none? Should a similar 
policy be followed to provide a second 
off -the -air service, or would cross -owner- 
ship afford the CATV licensee an unfair 
competitive advantage over the inde- 
pendent licensee? (See, FCC 65- , pars. 
91, 134). 

61. Another area of great interest to 
the Commission is the proposal in Dr. 
Seiden's Report that rulemaking action 
should be taken to afford potential and 
existing stations a sufficiently large serv- 
ice area to withstand CATV penetration. 
This proposal is set out in detail at pp. 
7, 89-90 of the Report and will not, 
therefore, be repeated here. Comments 
are requested as to the feasibility and 
merits of the proposal and the most 
appropriate way of implementing it. 
More generally, we are of the opinion 
that all of our rules and policies should 
be re-examined to see if they are hold- 
ing back or encouraging a variety of 
off -the -air services. In this connection, 
there is pending a proposal to facilitate 
the use of translators on allocated chan- 
nels (FCC 65-129, Docket No. 15858). 

62. Some of the petitioners have 
urged the Commission to establish ap- 
propriate technical standards to govern 
the operation of CATV systems, e.g., 
with respect to the technical quality of 
signals distributed by CATV. It appears 
to us that the matter of technical stand- 
ards warrants inquiry. As a starting point, 
comments are requested on the pro- 
posals of petitioners (see RM -636 filed 
by Springfield, p. 6, fn. 6 above, and 
the proposal of AMST, p. 12, par. 25 
(1) above). 

63. The foregoing discussion has been 
directed toward CATV operations vis-a- 
vis television broadcast facilities. It has 
been brought to our attention that a 

standard broadcast or FM radio station 
might face serious audience fractional- 
ization if a CATV system were to bring 
a number of competing aural signals 
to its subscribers. Accordingly, comments 
are requested as to whether any serious 
problem exists, or is likely to exist, in 
this area and, if so, the nature of any 

regulatory measures which might be 
appropriate to govern the distribution 
of aural signals by CATV. 

64. In sum, inquiry to ascertain the 
facts and appropriate policies in each 
of these areas is warranted in the public 
interest. Nor do we mean to restrict 
comments just to the above areas. Per- 
sons may, of course, point up other 
facets of this overall problem where 
remedial action may be appropriate (e.g., 
whether our policies with respect to 
other auxiliary services, such as trans- 
lators or satellites, should be modified). 
The information developed might be 
useful to the legislative consideration 
of CATV and would assist the Commis- 
sion in making recommendation to the 
Congress. Moreover, a sufficient basis 
has been shown to establish that addi- 
tional rules may be required for ade- 
quate protection of the public interest 
and the regulatory scheme. In the ab- 
sence of further information, we do not 
have a sound basis for specific rule 
proposals. However, in order to be in 
a position to take any rule making action 
found appropriate at the conclusion of 
this proceeding, without conducting new 
proceedings, comments are requested on 
the proposals of petitioners and the addi- 
tional matters indicated above. Counter- 
proposals as to possible alternative 
measures are also invited. We stress, 
however, that the main thrust of this 
proceeding is to gather the facts and to 
obtain the comments of the parties on 
the pertinent policy considerations. A 
further notice will in all likelihood be 
issued to afford an opportunity for com- 
ment on the specific rule proposals of 
the Commission. 

65. The inquiry and proposed rule - 
making are directed toward all CATV 
systems. The questions raised by peti- 
tioners or indicated by the Commisison 
ire pertinent to our responsibilities in 
licensing microwave facilities for CATV 
use, whether or not rules governing all 
CATV systems are ultimately adopted. 
Consideration of non -microwave CATV 
systems is included in order to conserve 
time and to avoid the necessity for a 

second proceeding, particularly in the 
event that no legislation is forthcoming 
and the comments in this proceeding 
confirm our initial conclusion that the 
Commission has present jurisdiction over 
all CATV systems. Moreover, we believe 
it appropriate, as requested by one of 
petitioners, to put all persons who now 
operate or who propose to operate CATV 
systems on notice that CATV operations 
may be subject to Commission regulation 
of the nature indicated, whether micro- 
wave is used or not. All Commision ac- 
tions taken during the pendency of this 
proceeding will, of course, be subject 
to the outcome of the proceeding and 
any rules adopted will be made appro- 
priately applicable, such as at license 
renewal time. 

66. Accordingly, there is instituted 
herewith, pursuant to the provisions of 
Section 403 of the Communications Act, 
an inquiry into the foregoing matters. 
Authority for the rule making proceeding 
instituted herein is contained in Sections 
2, 3, 4(i), 303, 307, 308, 309, 310, 

26. This proceeding is in no way intended to be concerned with, or to affect, the question of whether there is a property right in the broadcast signals 
carried by CATV systems (see FCC 65, par. 159). 
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315, and 317 of the Communications 
Act of 1934, as amended. 

67. All interested persons are invited 
to file written comments on the rule 
amendments proposed in Part I, and on 
par. 50, on or before June 25, 1965, 
and reply comments on or before July 
26, 1965. Comments on the inquiry and 
proposed rule making in Part II may be 
filed on or before August 27, 1965, 
with reply comments due on or before 
October 25, 1965. In reaching its deci- 
sion in this matter, the Commission may 
also take into account any other relevant 
information before it, in addition to the 
comments invited by this Notice. 

68. After study of the comments, the 
Commission may, by subsequent order, 
specify a number of days for the presen- 
tation of oral argument on these impor- 
tant matters. It is also contemplated that 
oral testimony may be solicited, and 
appropriate orders specifying the nature 
and time may be issued at a later date. 
After comments have been received, the 
Commission may well spin-off portions 
of the rule making for early decision, 
since other portions may require lengthy 
consideration. 

69. In accordance with the provisions 
of Section 1.419 of the Commission's 
Rules and Regulations, an original and 
15 copies of all comments, replies, plead- 
ings, briefs, or other documents filed 
in this proceeding shall be furnished the 
Commission. 

70. In light of the foregoing, IT IS 
ORDERED, That the various requests made 
in the pleadings filed by American 
Broadcasting Company, Springfield Tele- 
vision Broadcasting Corp., Boise Valley 
Broadcasters, Inc., Westinghouse Broad- 
casting Company, Inc., Association of 

Maximum Service Telecasters, Inc., Capi- 
tal Cities Broadcasting Corporation, Taft 
Broadcasting Company, and National 
Community Television Association, Inc., 
ARE GRANTED IN PART, to the extent 

reflected in this Notice, and ARE OTHER- 
WISE DENIED. 

FEDERAL COMMUNICATIONS 
COMMISSION 
Ben F. Waple, Secretary 

APPENDIX A 
Markets with no Commercial UHF Station on air but with Commercial UHF construction permits 

granted and/or Commercial UHF Channels applied for 
Commercial Commercial UHF Commercial 

VHF Stations 
on Air 

Atlanta, Ga. 3 
Austin, Tex. 1 

Austin -Rochester, Minn. -Mason 
City, la. 3 - 2 

Baltimore, Md. 3 
Birmingham, Ala. 2 
Charlotte, N. C. 2 1 [1] 
Charleston -Huntington, 

W. Va. 3 1 

Cincinnati, Ohio 3 
Cleveland, Ohio 3 
Columbus, Ohio 3 
Dallas -Fort Worth, Tex. 4 - 
Detroit, Mich. 3 2 [1] 
Eugene, Ore. 2 
Houston -Galveston, Tex. 3 
Indianapolis -Bloomington, Ind. 4 
Jacksonville, Fla. 2 
Joplin, Mo. -Pittsburg, Kan. 2 
Kansas City, Mo. 3 
Lubbock, Tex. 2 
Meridian, Miss. 1 1 

Miami -Ft. Lauderdale, Fla. 3 2 [2] 
Midland, Tex. 1 1 

Minneapolis -St. Paul, Minn. 4 
New Orleans, La. 3 
Norfolk -Portsmouth -Newport News, Va. 3 
Oklahoma City, Okla. 3 
Philadelphia, Pa. 3 
Pittsburgh, Pa. 3 
Providence, R. I. 2 
St. Louis, Mo. 4 
San Diego, Calif. 2 
San Francisco -Oakland, Calif. 4 
San Jose -Salinas -Monterey, Calif. 
Toledo, Ohio 
Tulsa, Okla. 
Ponce, Puerto Rico 

Total: 

Vacant 
Construction UHF Channels Commercial UHF 

Permits Applied For Channels 
1 

2 [1] 

1 

1 

1 

1 

1 

3 
2 
1 

1 

1 

3 
2 1 

2 1 

3 1 

2 1 

96 34 
[1] A permittee has gone on the air since January 1, 1965. 
[2] There is also a C.P. for a commercial VHF station. 

1 

2 
1 

2 1 

1 

3 2 
1 2 

1 - 

1 2 
2 
2 

1 

1 

1 2 

1 

1 1 

25 17 

APPENDIX B 
COMMISSION'S MEMORANDUM 

ON ITS JURISDICTION 
AND AUTHORITY 

Section 1 of the Communications Act 
(47 U.S.C. 151) states that the purpose 
of the Act is the regulation of interstate 
and foreign commerce in communication 
by wire and radio, and that to efficiently 
achieve this purpose, authority over such 
commerce is centralized in the Commis- 
sion. Section 2 (47 U.S.C. 152) states that 
the "provisions of this Act" shall apply 
to "all interstate communication by wire 
or radio .. . and to all persons engaged 
within the United States in such com- 
munication ..." These terms are defined 
in Section 3 of the Act. Section 3(a) 
defines wire communication as the "trans- 
mission of . . pictures, and sounds of 
all kinds by aid of wire, cable, or other 
like connection between the points of 
origin and reception of such transmis- 
sion, including all instrumentalities, fa- 
cilities, apparatus and services (among 
other things, the receipt, forwarding, and 
delivery of communications) incidental 
to such transmission." Section 3(b) de- 
fines communication by radio as the 
"transmission by radio of . . . pictures, 

and sounds of all kinds, including all 
instrumentalities, facilities, apparatus, 
and services (among other things, the 
receipt, forwarding, and delivery of com- 
munications) incidental to such trans- 
mission." 

From the plain language of these defi- 
nitions, there would seem to be no ques- 
tion but that CATV systems are engaged 
in interstate communications by wire or 
radio. They transmit "pictures, and 
sounds . . . by aid of wire" and are 
"instrumentalities . . [used for] . . 

the receipt, forwarding, and delivery of 
communications . . incidental to such 
transmission," and hence fall within the 
definition of wire communication under 
Section 3(a).[1] Moreover, CATV systems 
constitute interstate communication by 
wire, since they form a connecting link 
in the chain of communication between 
the point of origin (the transmitting sta- 
tion) and reception by the viewing pub- 
lic (the CATV subscriber)-a chain which 
"is now well established . as inter- 
state communication." Capital City Tele- 
phone Co., 3 FCC 189, 193 (citing Fed- 
eral Radio Commission v. Nelson Bros. 
Bond & Mortgage Co., 289 U.S. 266).[2] 
The law is clear that the mere location 

of communication facilities wholly within 
one state does not establish that the 
communication service rendered over 
such facilities is an intrastate service, 
and that a communications service can 
be interstate or foreign in nature and 
subject to the Commission's jurisdiction 
even though all the facilities are located 
within the confines of one state. Cali- 
fornia Interstate Telephone Company v. 
F.C.C., 328 F. 2d 556 (C.A.D.C.); Ward 
v. Northern Ohio Telephone Co., 300 F. 

2d 816 (C.A. 6), cert. den. 371 U.S. 820; 
Pacific Telatronics, Inc., FCC 64-1180, 
4 R.R. 2d 145 (1964). CATV systems are 
extensions of the interstate service of 
the television broadacst stations whose 
signals they carry, Clarksburg Publishing 
Co., v. F.C.C., 225 F. 2d 511, 517 
(C.A.D.C.), and hence constitute "inter- 
state communication by wire" to which 
the provisions of the Act are applicable 
(Section 2(a), 3(a)). See American Truck- 
ing Association v. United States, 344 
U.S. 298, 311.[3] 

With respect to the Commission's au- 
thority to adopt the rules proposed in 
the Notice of Inquiry and Proposed Rule 
Making, i.e., the "provisions of [the] 
Act" that are to be applied to CATV 

1. It can be argued that CATV systems, in receiving, forwarding, and delivering the station's signal to the viewing public, are the instrumentalities inci- 
dental to the transmission of the signal and hence fall within the definition of "communication by radio" in Section 3(b). However, it is unnecessary to 
consider this argument in view of the discussion above as to Section 3(a) and the scope of the Commission's proposals. Since CATV operations clearly fall 
within Section 3(a) and/or Section 3(b), a determination of their precise status is not essential to the question of the Commission's jurisdiction to proceed 
as proposed in the Notice of Inquiry and Proposed Rule Making. 

2. Congressional approval of the Capital City doctrine was expressed in connection with the 1960 amendment to Section 202(b). See 105 Cong. Rec. at 6256. 

3. It is, we believe, significant that in sustaining the jurisdiction of the Interstate Commerce Commission in American Trucking the Supreme Court relied 
solely upon provisions of the Motor Carrier Act that are, in the circumstances, analogous to Sections 2 and 3 of the Communications Act. Compare 49 
U.S.C. 302(a) and 303(a)(19) with 47 U.S.C. 152 and 153(a) and (b). 
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systems, there are the following sec- 
tions: Sections 1, 4(i), 303(f), (h), (p) and 
(r), 307(b), 315, 317, and 508. But the 
crucial sections would appear to be 1, 
307(b), 4(i), and 303(f), (h) and (r). As 
the Notice and the Report and Order in 
Docket Nos. 14895 and 15233 make 
clear, the existence and growth of CATV 
systems threaten to impede realization 
of the Commission's television assign- 
ment plan and policies under Section 1 

and 307(b) (i.e., the Sixth Report and 
Order).[4] See Carter Mountain Trans- 
mission Corp., v. F.C.C., 321 F. 2d 359 
(C.A.D.C.), cert. den. 375 U.S. 951 (1963). 
The Commission has authority under Sec- 
tions 4(i), 303(f), 303(h) and 303(r) to: 

"perform any and all acts, make such 
rules and regulations and issue such 
orders, not inconsistent with this Act, 
as may be necessary in the execution of 
its functions (4(i)); 

"make such regulations not inconsist- 
ent with law as it may deem necessary 
to prevent interference between stations 
and to carry out the provisions of this 
Act . . . (303(f)); 

"establish areas or zones to be served 
by any station (303(h)); 

"make such rules and regulations and 
prescribe such restrictions and conditions, 
not inconsistent with law, as may be 
necessary to carry out the provisions of 
this Act . . . (303(r)).[51" 

The foregoing provisions (4(i), 303(f), 
303(h), and 303(r)) give the Commissjon 
broad rule making authority to carry 
out the provisions of this Act (e.g., Sec- 
tions 1 and 307(b)) with respect to com- 
munications or persons coming within 
the Commission's jurisdiction (including 
CATV-Section 2(a)). Section 303(h), in 
particular, was affirmatively designed to 
assist the Commission in effectuating the 
fair and euitable distribution of broad- 
cast service called for by Section 307(b). 
[6] The Commission's authority to issue 
rules establishing the area or zone to be 
served by any station for this purpose 
includes the power to prevent infringe- 
ment of the rules by "any person" (Sec- 
tions 312(b) and 502 of the Communi- 
cations Act). Hence, it clearly encom- 
passes, we believe, the authority to pre- 
scribe by rule the conditions under 
which the station's signal may be ex- 
tended beyond the area or zone to be 
served by the originating station, by 
means of CAW -an "interstate communi- 
cation by wire" to which the ,Act's pro- 
visions are applicable (Sections 2(a) and 
3(a)). 

Moreover, apart from Section 303(h), 
the general rule making power of the 
Commission (Sections 4(i) and 303(r)) 
includes authority to take necessary ac- 

tion, not inconsistent with the Act or 
law, to prevent frustration of Section 
307(b) by CATV. In National Broadcast- 
ing Co. v. U.S., 319 U.S. 190, 215-220, 
the Supreme Court citing, inter alia, Sec- 
tions 1, 303(f) and 303(r), stated that: 

"The avowed aim of the Communi- 
cations Act of 1934 was to secure the 
maximum benefits of radio to all people 
of the United States. To that end Con- 
gress endowed the Communications Com- 
mission with comprehensive powers to 
promote and realize the vast potential- 
ities of radio. . In the context of the 
developing problems to which it was 
directed, the Act gave the Commission 
not niggardly but expansive powers." 

Under such "expansive" and "com- 
prehensive" powers,[7] the Commission 
has authority to take reasonable and 
appropriate action, including promulga- 
tion of rules, "as may be necessary" to 
carry out the provisions of Section 307 
(b) -to ensure that the regulatory scheme 
embodied in that Section (the equitable 
distribution of service) and Section 303 
is not frustrated by the operation of 
CATV, an "interstate communication by 
wire" to which the Act's provisions are 
applicable. This authority does not de- 
pend on a specific reference to CATV 
or CATV practices in the Act. United 
States v. Storer Broadcasting Co., 351 
U.S. 192, 203. See also, National Broad- 
casting Co. v. United States, 319 U.S. 
190, 218-219, where the Supreme Court 
stated: 

"True enough, the Act does not ex- 
plicitly say that the Commission shall 
have power to deal with network prac- 
tices found inimical to the public inter- 
est. But Congress was acting in a field 
of regulation which was both new and 
dynamic. . While Congress did not 
give the Commission unfettered discre- 
tion to regulate all phases of the radio 
industry, it did not frustrate the purpose 
for which the Communications Act of 
1934 was brought into being by attempt- 
ing an itemized catalogue of the specific 
manifestations of the general problems 
for the solution of which it was estab- 
lishing a regulatory agency. That would 
have stereotyped the powers of the Com- 
mission to specific details in regulating 
a field of enterprise the dominant char- 
acteristic of which was the rapid pace 
of its unfolding. And so Congress did 
what experience had taught it in similar 
attempts at regulation, even in fields 
far less fluid and dyrramic than radio. 
The essence of that experience was to 
define broad areas for regulation and 
to establish standards for judgment ade- 
quately -related in their application to 
the problems to be solved.[8]" 

To the same effect in other fields, see 
Houston, East and West Texas Railway 
Co. v. U.S., 234 U.S. 342; U.S. v. Wright - 
wood Dairy Co., 315 U.S. 110; U.S. v. 
Pennsylvania R. Co., 323 U.S. 612; Amer- 
ican Trucking Assoc. v. U.S., 344 U.S. 
298; Public Service Commission of State 
of New York v. Federal Power Commis- 
sion, 327 F. 2d 893, 897 (C.A.D.C.).[9] 

The American Trucking case is particu- 
larly pertinent. The Supreme Court there 
sustained ICC rules "aimed at conditions 
[trip -leasing] which may directly frus- 
trate the success of the regulation under- 
taken by Congress." After citing sections 
analogous to Section 307(b) in our situ- 
ation, the Court stated (344 U.S. at 311): 

"Included in the Act as a duty of the 
Commission is that "to administer, exe- 
cute, and enforce all provisions of this 
part, to make all necessary orders in 
connection therewith, and to prescribe 
rules, regulation, and procedure for such 
administration." And this necessary rule - 
making power, coterminous with the 
scope of agency regulation itself, must 
extend to the transportation of passen- 
gers or property by motor carriers en- 
gaged in interstate or foreign commerce 
and to the procurement of and the pro- 
vision of facilities for such transportation 
regulation of which is vested in the 
Commission by 202(a). See also 203(a) 
(19)." 

We point out that Section 204(aX6) 
of the Motor Carrier Act is substantially 
similar to Sections 303(r) and 4(i) of the 
Communications Act; while in the cir- 
cumstances, Sections 202(a) and 203(a) 
(19) of that Act are closely analogous 
to Sections 2(b) and 3(a) of the Act. 
Further, the Court reached its conclusion 
"despite the absence of specific refer- 
ence to leasing practices in the Act," 
stating (at pp. 309-310): 

"Our function, however, does not stop 
with a section -by -section search for the 
phrase "regulation of leasing practices" 
among the literal words of the statutory 
provisions. As a matter of principle, we 
might agree with appellants' contentions 
if we thought it a reasonable canon of 
interpretation that the draftsmen of acts 
delegating agency powers, as a practical 
and realistic matter, can or do include 
specific consideration of every evil sought 
to be corrected. But no great acquaint- 
ance with practical affairs is required to 
know that such prescience either in fact 
or in the minds of Congress, does not 
exist. National Broadcasting Co., v. 
United States, 319 U.S. 190, 219-220; 

Its very absence, moreover, is pre- 
cisely one of the reasons why regulatory 
agencies such as the Commission are 
created. . . . 

4. In addition, as noted In the Notice, there exists the potential to frustrate the purposes of the Act embodied in Sections 303(p), 310, 315, 317, and 508 

(and certain Commission regulations). 

5. Sections 303(f), (h) and (r) are preceded by the following clause: 
"Except as otherwise provided in this Act, the Commission from timo to time, as public convenience, interest, or necessity requires shall - 

6. Section 303(h; was copied from the Radio Act of 1927 and originated in preceding bills to amend the Radio Act of 1912. For the legislative intent, see 

Hearings on H.R. 5589 before the House Committee on Merchant Marine and Fisheries, 69th Cong., 1st Sess., pp. 40-41. 

7. See also, Stahlman v. F.C.C., 126 F. 2d 124, 128 (C.A.D.C.). For the intended comprehensive scope of Commission authority see, e.g., the following legis- 

lative history of the Radio Act of 1927, which was reenacted in all substantial respects in the Communications Act of 1934 (78 Cong. Rec. 8822-23, 10313-14, 

10990); 66 Cong. Rec. 5479; S. Rep. 772, 69th Cong., 1st Sess., pp. 2, 3. 

8. The Court, in referring to provisions of the Act such as Sections 303(g), and (r), stated (319 U.S. at 217-218): 

"These provisions, individually and in the aggregate, preclude the notion that the Commission is empowered to deal only with technical and engineering 
impediments to the 'larger and more effective use of radio in the public interest.' We cannot find in the Act any such restriction of the Commission's author- 
ity. Suppose, for example, that a community can, because of physical limitations, be assigned only two stations. That community might be deprived of 
effective service in any one of several ways. More powerful stations in nearby cities might blanket out the signals of the local stations so that they could 
not be heard at all. One station might dominate the other with the power of its signal. But the community could be deprived of good radio service in 

ways less crude. One man, financially and technically qualified, might apply for and obtain the licenses of both stations and present a single service over 

the two stations, thus wasting a frequency otherwise available to the area. The language of the Act does not withdraw such a situation from the (lensing 
and regulatory powers of the Commission, and there is no evidence that Congress did not mean its broad language to carry the authority it expresses." 
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See, also, Public Service Comm. of 
N.Y. v. FPC, 327 F. 2d 893, 896-97 
(C.A.D.C.) 

Of course, the rules must be "reason- 
ably necessary and fairly appropriate" 
for the protection of the regulatory 
scheme. Colorado Interstate Gas Co., v. 
Federal Power Commission, 142 F. 2d 
943, 952 (C.A. 10). See also, American 
Trucking Assn., v. U.S., 344 U.S., at 314- 
315; National Broadcasting Co., v. U.S., 
319 U.S. at 219 ("Generalities unrelated 
to the living problems of radio communi- 
cation cannot justify exercises of power 
by the Commission").[91 The Report and 
Order in Docket Nos. 14895 and 15233 

demonstrates the appropriateness and 
necessity of rules requiring all CATVs 
to carry local stations without duplication 
for a reasonable period. Moreover, the 
Carter Mountain decision establishes the 
reasonableness of the requirements. In 
affirming the Commission, the Court 
stated that "this does not appear to us 
an unreasonable condition" but rather 
"a legitimate measure of protection for 
the local station and the public inter- 
est" (321 F. 2d 359, at 363-364). The 
Notice of Inquiry and Proposed Rule 
Making similarly demonstrates the valid- 
ity of the Commission's concern as to 
the effect of CATV on independent sta- 

tions and programming sources, as well 
as on the development of UHF in the 
larger markets. 

In conclusion, it would appear that 
under the broad regulatory powers vest- 
ed in it by the Communications Act, the 
Commission presently has jurisdiction 
over all CATV systems, whether micro- 
wave is used or not; that there are perti- 
nent provisions of the Act applicable to 
the exercise of authority over such sys- 
tems (in particular, Sections 1, 4(i), 303 
(f), 303(h), 303(r), 307(b), and 403); and 
that the proposed rules and inquiry 
represent a reasonable exercise of that 
authority in the circumstances. 

9. The Public Service Commission case sustained the power of the Federal Power Commission to issue temporary certificates to protect producers, although 
Section 7(c) of the Federal Power Act expressly authorized such action only to protect customers, on the basis of the broad provisions of Section 16 of that 
Act which are virtually the same as Section 303(r) of the Communications Act. The Court stated (327 F. 2d at 897): "All authority of the Commission need 
not be found in explicit language. Section 16 demonstrates a realization by Congress that the Commission would be confronted with unforeseen problems 
of administration in regulating this huge industry and should have a basis for coping with such confrontation." 

10. The Commission clearly has no jurisdiction over bowling alleys or theatres, for example, as an administrative agency has no greater power than has 
been conferred by Congress, Stark v. Wiekard, 321 U.S. 288; NLRB v. Atlantic Metallic Casket Co., 205 F. 2d 931 (C.A. 5). Cf. Peters v. Hobby, 349 U.S. 331. 
However, unlike bowling alleys and theatres, CATV systems intercept and extend the signals of television stations, and thus have a uniquely close relation- 
ship to the regulatory scheme. Moreover, CATV systems are engaged in tener.state communication by wire to which the Act's provisions are expressly ap- 
plicable. 

STATEMENT OF 
COMMISSIONER ROBERT T. BARTLEY 

CONCURRING IN PART 
AND DISSENTING IN PART: 

"I concur in the Notices to the extent 
that they seek data for resolution of the 
matters here before us, but dissent to 
the indication of present authority over 
CATV." 

OPINION OF COMMISSIONER 
LOEVINGER CONCURRING IN 

PART AND DISSENTING IN PART 

"The Commission is issuing today a 

Report and Order, a Notice of Inquiry 
and of Proposed Rulemaking, a Memo- 
randum on Jurisdiction and the text of 
new rules all of which relate to the 
problems posed by community antenna 
television systems, commonly referred 
to as CATVs. These documents aggregate 
over 120 pages and set forth such a mass 
of detail that the outlines of the prob- 
lem, as well as the basic issues, are 
somewhat obscured, if not wholly sub- 
merged. Accordingly, it seems worth- 
while to restate very briefly and simply 
what the problems and the issues are, 
in order to indicate my points of agree- 
ment and disagreement with the ma- 
jority. 

"A CATV is a system comprising an 
antenna for receiving television signals, 
and cables and auxiliary apparatus (such 
as amplifiers) for carrying the signals 
received into a number of receiving sets. 
CATVs are about as old as commercial 
television itself, the first systems having 
been started as early as 1950. CATVs 
have been developed in order to fill 
the wants of those who either because 
of distance or terrain were unable to 
get television signals off the air in satis- 
factory quality or numbers. (See articles 
in TELEVISION MAGAZINE, June 1962, 
September 1964 and April 1965.) 

"For a variety of reasons, some of 
them related to actions of the FCC, the 
commercial CATV business has developed 
through independent companies which 
transmit or relay the signals and other 
companies which distribute the signals 
to subscribers. Typically there will be 
an antenna on some high point near a 

community which receives the signals 
of a number of TV stations. These sig- 
nals will be transmitted either by micro- 
wave relay or by coaxial cable to a point 
in the settled part of the community. 
At this point the relay company will de- 
liver the signals to the CATV operating 
company. The latter will maintain and 
operate the system which distributes the 
signals over wires to the homes of sub- 
scribers within the community. In some 
cases the relay company will deliver 
signals to several CATV companies. 

"CATVs were started in mountainous 
areas of Pennsylvania and Oregon where 
television reception was either poor or 
non-existent for many communities. As 
it appeared that CATVs were able to 
bring good reception and offer a variety 
of services to communities far outside 
the major metropolitan centers, the com- 
panies spread to more communities and 
got more subscribers. Over the years, 
as television has grown in both numbers 
of broadcasting stations and numbers 
of homes, CATV has also grown, al- 
though by no means in proportion. In 

rough figures there are now about 566 
television stations in the United States 
covering some 266 markets. (TELEVISION 
MAGAZINE, April 1965, p. 85.) Over 
52 million U.S. households have televi- 
sion receivers, which is 92% of all of 
the U.S. households. (Ibid.) The CATV 
industry today has about 13,000 operat- 
ing systems serving about 1.2 million 
homes. (Seiden Report to the FCC, p. 1.) 
CATVs are concentrated largely in one 
or two station markets. Most systems 
are fairly small in size, about 90% hav- 
ing fewer than 3,000 subscribers and 
the average having about 655 subscrib- 
ers. Most CATVs deliver five signals to 
their subscribers, although some deliver 
as few as three and some as many as 
seven or more. (Ibid.) However, the 
number and size of CATVs is growing 
and CATV systems are being offered to 
more communities, and to larger com- 
munities. 

"The proliferation of CATVs is re- 
garded by many in the television busi- 
ness as an economic threat. It is said 
that while the broadcaster has the bur- 
den and expense of providing program- 
ming which the audience gets without 

payment and which must be supported 
by advertising, the CATV operator sim- 
ply delivers the broadcasters' program- 
ming to subscribers and receives pay- 
ment from them. This is said to consti- 
tute unfair competition. It is also alleged 
that the competition is not only unfair 
but destructive in some situations, be- 
cause CATVs deliver the signals of far - 
distant stations and deliver a relatively 
large number of signals to relatively 
small communities in which the audience 
is not large enough to support a number 
of stations. CATVs create the anomaly 
that some relatively small towns are 
provided with a greater choice of tele- 
vision programming over the local CATV 
than many larger cities have in the ab- 
sence of CATV. 

"These circumstances have created a 

demand by many broadcasters for the 
FCC to take jurisdiction over CATVs and 
to institute measures to protect television 
broadcasters against competition of 
CATVs. As will be pointed out in some 
detail below, the FCC has instituted sev- 
eral proceedings and investigations re- 
lating to this matter. However, heretofore 
it has not taken any definitive action of 
general significance. While there has 
been some question as to the extent of 
the FCC jurisdiction, the Commission has 
had undisputed jurisdiction with respect 
to licensing microwave transmitting fa- 
cilities for those relay companies that 
carry TV signals by microwave. The 
manner of exercising that jurisdiction is 

one of the matters that has been bitterly 
disputed and that is involved in the 
present proceedings. 

"By the documents which the Com- 
mission is now promulgating it adopts 
a series of measures which represent 
the conclusion of the Commission ma- 
jority as to the action that the Commission 
should take in this field. There are four 
significant measures involved. 

"First, the Commission rules that 
CATVs must carry the signals of ail local 
television stations without material deg- 
radation. The Commission exercises pow- 
er over the CATV by requiring licensed 
microwave relay companies to require 
their customers to comply with the Com- 
mission conditions. 

"Second, the Commission rules that 
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the relay companies must require the 
CATVs which they serve to avoid the 
delivery to their customers of the tele- 
vision signals of any program which 
duplicates the program of any local sta- 
tion. This rule of non -duplication does 
not refer merely to simultaneous dupli- 
cation, but requires CATVs to avoid pre- 
senting any duplicate program either 15 
days before or 15 days after the date 
of broadcast by a local station. Thus, 
this rule provides that the CATVs served 
by the relay companies subject to the 
rule must avoid duplication of any local 
TV program for a period of 30 days. 

"Third the Commission asserts juris- 
diction over all CATV relay companies 
and systems, including those that are 
wholly intra -state and that transmit sig- 
nals entirely by wire. Although this con- 
clusion is called "tentative," the back- 
ground demonstrates that there is no 
practical possibility of dissuading the 
Commission from this conclusion. The 
Commission gives notice that the sub- 
stantive measures already adopted will 
be extended to the full limits of this 
asserted jurisdiction as soon as the pro- 
cedural amenities can be completed. 

"Fourth, the Commission institutes an 
'inquiry' seeking further comment on 
more than a dozen and a half questions, 
all of them relating to the possibility of 
imposing further restrictions upon the 
operations of CATVs. 

"lt seems to me that in its approach 
to the CATV problem the Commission 
is doing the wrong thing for the wrong 
reason in the wrong manner to deal 
with the wrong problem. It is thereby 
erecting only a gossamer barrier against 
the evils which it fears. 

"The Commission is doing the wrong 
thing when it seeks to control, directly 
or indirectly, the specific programs which 
shall be presented to the audience. The 
Commisison is acting for the wrong rea- 
son because it seeks only to limit com- 
petition. The Commission is proceeding 
in the wrong manner because it is acting 
to extend its jurisdiction beyond statu- 
tory language and contrary to precedent. 
The Commission is dealing with the 
wrong problem because it concentrates 
attention only on the single matter of 
competition for listener attention and 
substantially disregards more important 
and more basic problems. Finally, the 
Commission is erecting only a gossamer 
barrier against feared evils because the 
actions taken and proposed are not only 
wrong but must ultimately prove to be 
ineffective. Assuming that the Commission 
will assert jurisdiction over all CATV 
companies, and will impose non -dupli- 
cation rules, and disregarding the risk 
that the action will be set aside for lack 
of jurisdiction, at best these rules will 
give slight and marginal protection 
against competition, and at worst they 
will be wholly overturned on the whim 
of some future Commissioner. This is 
not a sound basis on which to build 
an industry. 

"Basically I concur in two of the four 
rulings made by the Commission today 
and dissent from two of the four. 
agree that the Commission should, within 
the scope of its jurisdiction, require CATV 
carriage of local television stations with- 
out degradation, and that it should im- 
plement the rule so as to insure its 

effectiveness. I have no disagreement 
with the substance of the rules regarding 
carriage of local stations. I also agree 
that the Commission should undertake 
an inquiry into the role and scope of 
CATVs, although I have some reserva- 
tions as to the inquiry now initiated by 
the Commission. I disagree with the 
non -duplication rule which I believe is 
an improper attempt to limit competition 
by controlling programming; and I dis- 
agree with the Commission's attempt to 
extend its jurisdiction without Congres- 
sional authorization. 

"While I heartily agree that the Com- 
mission should conduct a sweeping in- 
quiry into the role and scope of CATVs 
in the field of mass communications, it 
seems to me that the present inquiry is 
too little and too late. It is too little 
because it does not deal with funda- 
mentals. Many of the important issues 
in the field are mentioned in the Notice 
of Inquiry, but they are scattered through 
the somewhat diffuse discussion in ran- 
dom fashion, even occurring in foot- 
notes. But the basic issues are not men- 
tioned. These are what the function of 
CATVs should be, and what ultimate 
mode and system can be developed or 
encouraged to provide the greatest serv- 
ice to the greatest number. In various 
paragraphs of the instant orders and 
opinions CATVs are discussed as being 
ancillary or subsidiary facilities to broad- 
casting and as being a service compet- 
itive with broadcasting. These concepts 
seem inconsistent to me, and differing 
regulatory consequences flow from them. 
For example, if the services are truly 
competiitve, then there is some reason 
to prohibit or discourage joint owner- 
ship of broadcasting facilities and CATVs. 
On the other hand, if the services are 
ancillary, then that reason does not exist, 
and broadcasters should be permitted, 
and perhaps encouraged, to own CATVs. 
At the present time the Commission is 
deferring action on a large number of 
broadcast license renewals because the 
licensees also own CATV facilities. This 
action seems inconsistent with some of 
the positions adopted in these pro- 
ceedings. 

"In any event, the present inquiry is 
too late because the Commission has 
already formed its opinion on this sub- 
ject. I believe the Commission should 
make its investigation and conduct its 
inquiry before reaching its conclusions, 
rather than afterwards. The documents 
issued today plainly show that the Com- 
mission and its staff have strong and 
fixed views regarding the subordinate 
place of CATVs in the mass communi- 
cations system, and these views are not 
likely to be much influenced by any- 
thing that can be presented to the Com- 
mission in the course of the inquiry. 
Even if some Commissioners hold such 
views, it would seem to me to be more 
courteous, more productive and more 
wise to refrain from officially promul- 
gating them until the formal 'inquiry' 
has been completed. 

"In any event, I cannot agree that it 
is proper for the FCC to determine, 
either directly or indirectly, which pro- 
grams shall be carried by a CATV sys- 
tem. It seems to me that the basic issue 
is whether the Commission should em- 
ploy economic and engineering rules in 

order to achieve economic and engineer- 
ing objectives, or should exert direct 
control over the substance of program- 
ming in an effort to achieve its objec- 
tives. The method of selective program 
control, which the majority adopts here, 
will beget future problems and more 
control. Problems will arise because of 
delay, changes in plans for broadcasting 
of particular programs, the requirements 
of Section 315 and 'fairness,' and Sec- 
tion 317, and other provisions, to pose 
only a few examples that can readily 
be foreseen of the numerous problems 
likely to arise under this rule. Suppose 
that a local station advises a CATV that 
the latter cannot carry some program 
because the station intends to carry it, 
and then the station, for whatever rea- 
son, does not carry the program? As a 

practical matter, the CATV will not have 
any other opportunity to carry the pro- 
gram once the date of its broadcast has 
passed. Will the FCC then require the 
local station to carry this program? Will 
that depend upon the Commission's de- 
termination of the value of the particular 
program? We know from experience 
that documentary and political programs 
are those most likely to be delayed or 
omitted. Will the Commission permit 
these programs to be taken off the CATV 
at the whim of the local station owner 
without insuring that he does carry them? 
It seems unlikely to me that the majority 
will be willing to do this. However, I 

doubt that those broadcasters who now 
clamor for a Commission rule on non - 
duplication will welcome this new 
grounds for Commision regulation of 
their programming. 

"Even more provocative questions are 
posed with respect to political program- 
ming. Suppose a distant station, carried 
on a local CATV, is carrying a series of 
political programs on a presidential elec- 
tion which is balanced as between the 
major parties. A local station decides to 
carry those network programs present- 
ing the views of one of the two major 
parties. lt notifies the CATV which then 
blanks out these programs on its cir- 
cuits. The local station will then have 
to balance out its own programming by 
presenting the views of the other major 
party over its broadcasting facilities. But 
the programs of the distant station car- 
ried on the local CATV will be unbal- 
anced since they will present only the 
programs presenting the views of one 
party. Most important, the local public 
will then have an unbalanced presenta- 
tion since it will have the programs 
favoring one party presented over two 
stations on the local system, whereas the 
programs favoring the other party will 
be presented over only one of the local 
channels and there will be only half as 
many of the latter. This is obviously a 
device that could easily be used to give 
the public a very biased political presen- 
tation during a campaign. Is the FCC 
then going to supervise CATV systems 
to see that their programs comply with 
all of the requirements of Section 315 
and 'fairness'? How will this be accom- 
plished? Will the FCC require program 
origination by CATVs? These and a host 
of other problems flow directly and 
inevitably from the approach adopted 
here. To say that any single situation is 
unlikely is not an adequate response. 
The records of the FCC and its own 
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attempts to influence programming are 
eloquent testimony that situations such 
as those suggested, and others more 
bizarre and unusual, do occur and re- 
occur. 

It should be noted that the rules now 
adopted by the Commission are based 
in significant part upon its concern for 
the preservation of local live' program- 
ming, and that the Notice of Inquiry 
suggests that the protection which the 
Commission is now bestowing upon 
broadcasting stations is likely to be 'ac- 
companied by a concomitant duty on 
the part of the station' to provide 'local 
live' programming. See Notice of Inquiry, 
par. 53. Thus, the non -duplication rule 
is not only a direct intrusion into the 
programming area through control of 
CATVs, but is also another argument to 
buttress the case for further Commission 
control of the programming of broad- 
casters. Believing, as I do, that the Com- 
mission should not seek to control pro- 
gram content in the field of broadcasting, 
I am opposed to this approach. See sepa- 
rate opinions in Lee Roy McCourry, 2 
RR2d 895 (1964); George E. Borst, et al., 
FCC 65-207 (1965); The Role of Law in 
Broadcasting, 7 J. of Bdcsting. 113 
(1964); Religious Liberty and Broadcast- 
ing, 33 Geo. Wash. L. R. (March 1965). 

"One practical factor that seems to be 
left out of consideration in the adoption 
of a non -duplication rule is that this is 
the approach which is most likely to 
provide incentive, if not virtual necessity, 
for CATVs to undertake the origination 
of their own programs. The operation 
of the non -duplication rule means that 
the CATV operators are required to de- 
lete material from the programs which 
they receive and deliver to subscribers 
and it also means that when such mate- 
rial is deleted the CATV is left with a 

vacant channel. While the economic 
pressures and motivations will undoubt- 
edly vary from situation to situation, 
this kind of situation provides both the 
opportunity and incentive for program 
origination; and therefore, in the long 
run, is likely to engender more compe- 
tition for the local television stations 
than it avoids. It seems to me to be far 
more simple and effective, not to men- 
tion wise and appropriate, to require 
that CATVs shall carry local stations, 
that they shall not alter or degrade the 
signals that they carry and that they 
shall meet such other engineering re- 
quirements as may be found appropri- 
ate, and to leave determination of pro- 
gramming to the broadcasters without 
forcing the CATV operators into the area 
of program selection and encouraging 
them to enter the area of program origi- 
nation. 

"The most impotrant and fundamental 
legal objection to the present Commis- 
sion action is its lack of adequate juris- 
dictional basis. The rule promulgated by 
the Commission at this time undertakes 
to regulate the programs that may be 
carried by CATVs by requiring common 
carriers that serve the CATVs to impose 
upon their customers, as a condition of 
service, the limitations contained in the 
Commission rules. The Commission has 
repeatedly rejected this basis of juris- 
diction in the past, as appears from the 
cases cited and quoted below. But re- 
gardless of lack of support in precedent 
or statutory language, the logical impli- 
cations of this approach should warn of 

its unsoundness. If the Commission can 
impose its will on a person or business 
entity that is the customer of a common 
carrier by the simple device of requiring 
the common carrier to act as the Com- 
mission's policeman in order to keep its 
license, then the Commission can regu- 
late any business in the United States. 
Every business and most citizens are 
customers of the telephone and tele- 
graph companies. It has never previously 
been suggested that this fact subjected 
them to regulation by the FCC. But if 
today's decision stands, then that is the 
law. The Commission need no longer 
be constrained by any technical limita- 
tions on its jurisdiction arising from 
statutes enacted by Congress, if this theory 
is sustained by the courts. The rule 
adopted by the Commission today ap- 
plies to CATVs served by the telephone 
company as well as to those served by 
CATV relay companies. But there is noth- 
ing in the logic of the Commission's 
jurisdictional approach that limits this 
technique to CATVs. If this jurisdictional 
foundation is sound for CATVs, the Com- 
mission may, by precisely the same 
technique, impose its regulations on thea- 
ters or newspapers, on stock brokers or 
taxicabs, indeed on any business or 
person that needs and uses the services 
of a communications common carrier. 

"The Commission's assertion of direct 
jurisdiction over companies that receive 
broadcast signals and transmit them 
wholly by wire within a single state, 
without any specific statutory founda- 
tion, is equally alarming in its implica- 
tions. The principal argument urged in 
support of the Commission's jurisdiction 
over such companies is that it is desir- 
able for the FCC to have such jurisdiction 
in order to attain the broad general ob- 
jectives of the Communications Act. How- 
ever, if this reasoning is sound, then 
the jurisdiction of the Commission is lit- 
erally unlimited. There is scarcely any 
aspect of organized social living that is 
not in some way related to the complex 
ramifications of the communications sys- 
tem that is now under the jurisdiction of 
the Commission. If the Commission has 
authority to deal with any activities 
which threaten to impede realization of 
the Commission's . plan and policies 
(Memorandum on Jurisdiction) then it 
can control all amusements, the field of 
journalism, the scheduling of movements 
by trains, planes and ships, not to men- 
tion almost any other activity that is ei- 
ther competitive or ancillary to or an 
important user of communications. Such 
vague and broad reasoning simply will 
not sustain jurisdiction as to activities 
not plainly within the scope of some 
more specific statutory language. See 
F.P.C. v. Panhandle Co., 337 US 498 
(1949). 

"When the Communications Act itself 
is examined it is found that not only is 
language lacking to give the Commis- 
sion jurisdiction which it undertakes to 
assert here but the language of the stat- 
ute expressly denies that jurisdiction. 

"Section 1 of the Act, 47 USC 151, 
states the purpose of the Act in most 
general terms and states that the FCC is 
created pursuant to this purpose. How- 
ever, it does not define or confer any 
jurisdiction. 

"Section 2 of the Act, 47 USC 152, 
says in its first subdivision that 'the 
provisions of this chapter shall apply to 

all interstate and foreign communication 
by wire or radio***. It does not state 
that the Commission has jurisdiction over 
all such communication. Rather it de- 
scribes in general terms the scope of the 
Act and the outermost limitations of its 
application. However, it says that within 
these outermost limits the Act applies 
pursuant to its provisions. In other words, 
in order to find jurisdiction within the 
scope described by the first subdivision 
of Section 2, it is necessary to find some 
specific provision of the Act conferring 
jurisdiction. 

'This is emphasized by the second 
subdivision of Section 2, which specifi- 
cally says that nothing in the Act shall 
be construed to give the Commission 
jurisdiction with respect to 'intrastate 
communication service by wire or radio 
of any carrier' or 'any carrier engaged in 
interstate or foreign communication sole- 
ly through connection by radio, ... with 
facilities located in an adjoining state 

. of another carirer ...' It would seem 
that the latter clauses specifically exclude 
both CATV relay companies and CATVs 
from the jurisdiction of the Commission 
when they do not use microwave. How- 
ever, it is argued that the intrastate re- 
lay companies using wire, rather than 
microwave, are connected by radio with 
broadcasters in another state rather than 
with carriers in another state. The obvious 
answer is that at the time of enactment 
of the Communications Act such things 
as CATVs were unheard of and that the 
intent of Congress expressed in the sec- 
ond subdivision of Section 2 is to deny 
the Commission jurisdiction over intra- 
state carriers which are not part of a 

single integrated system and which sim- 
ply carry signals emanating from another 
state. The Congressional intent to ex- 
clude the Commission from regulation of 
intrastate facilities and operations is in- 
dicated in a number of provisions in the 
Communications Act. In addition to the 
restrictions of 47 USC sec. 152 (2), a 
statutory denial of Commission jurisdic- 
tion to regulate intrastate facilities or 
operations appears in 47 USC sec. 214 
as to communications common carriers, 
in 47 USC 221(b) as to telephone com- 
panies, and even in 47 USC sec. 301(d) 
as to radio signals which do not have a 
direct effect on interstate communica- 
tions. 

"However, it is not necessary to rely 
upon inferential construction. Examina- 
tion of the entire Communications Act 
for a specific provision applicable to 
companies engaged in transmitting sig- 
nals intrastate by wire discloses that only 
Section 214, 47 USC 214, is applicable. 
This section provides that no carrier shall 
construct or operate a line without ob- 
taining authority from the Commission 
provided, however, that no authority 
from the Commission is required for the 
construction or operation of 'a line with- 
in a single state unless such line consti- 
tutes part of an interstate line.' The sec- 
tion further provides that 'As used in 
this section the term 'line' means any 
channel of communication established by 
the use of appropriate equipment other 
than a channel of communication estab- 
lished by the interconnection of two or 
more existing channels. . . .' Thus, by 
specific statutory provision, the mere 
fact that a CATV system or relay com- 
pany is connected by radio to some 
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other communications facility does not 
constitute its lines a part of a channel of 
communication comprising both the out- 
of-state facility and the intrastate facility. 
The company which operates by wire 
within a single state is, therefore, spe- 
cifically excluded from Commission juris- 
diction by Section 214. By familiar rules 
of statutory construction such a specific 
and explicit exclusion prevails over any 
inference that might otherwise be spun 
out of more general language that is 
claimed to imply jurisdiction. 

"The Commission Memorandum on 
Jurisdiction argues from the definitions 
of 'wire communication' and 'radio com- 
munication' in 47 USC sec. 153 to the 
conclusion that the Commission has juris- 
diction over CATVs because their activ- 
ities may be said to come within the 
scope of these definitions. This argu- 
ment is wholly beside the point. The 
section on definitions confers no juris- 
diction at all. Many terms are defined 
in that same section, including the terms 
'United States,' 'person' and 'State com- 
mission.' It is obvious that the FCC does 
not have jurisdiction over the United 
States, over State commissions or over 
all persons. The terms defined have legal 
significance only to the extent that they 
are used in other sections of the statutes. 
But one will search the Act in vain for 
any section which expressly confers jur- 
isdiction upon the Commission in the 
broad terms mentioned in the Memoran- 
dum on Jurisdiction. Consequently, the 
definitions given those terms are not 
germane to the issue. 

"If the argument in the Commission's 
memorandum is correct, then the Com- 
mission has jurisdiction not only over 
intrastate wire relay systems and CATV 
operating systems but also over televi- 
sion and radio receivers. The argument 
made in the Commission memorandum 
is that any instrumentality which is inci- 
dental to or used in the process of trans- 
mitting picture or sound or which forms 
a connecting link in the chain of com- 
munication between the transmitting sta- 
tion and the viewing public is subject 
to Commission jurisdiction. Television 
and radio receiving sets are just as much 
within this jurisdictional concept as CATVs 
and broadcasting stations. In that event 
the 'All Channel Law' (Public Law 87- 
529, 47 USC 303(s)) was unnecessary as 
the Commission had full authority to 
regulate and license receivers by the 
terms of the original Communications 
Act. Clearly, neither the Commission nor 
the Courts have ever previously thought 
this to be the case. Both have continu- 
ously acted on the contrary assumption. 

"The Commission itself has explicitly 
denied its right to control and its juris- 
diction over CATVs in several decisions 
which up to the present time have not 
been specifically reconsidered or over- 
ruled. The first reported decision is Inter- 
mountain Microwave, 24 FCC 54, adopted 
January 30, 1958. In this case, a tele- 
vision broadcaster, Hill County, objected 
to the grant of a microwave authority 
to a CATV relay company. The Commis- 
sion opinion said: 

'Hill County is seeking to have the 
Commission deny a radio authorization 
to a communications common carrier be- 
cause the communication circuit to be 
derived under such authorization will 
be utilized by subscribers who are corn- 

petitors of Hill County in endeavoring 
to provide visual entertainment. . . . 

We are of the opinion that the request 
of Hill County must be denied. . In 
considering this problem, it must be re- 
membered that it is possible and feasible 
for communications common carriers to 
provide program relay facilities to sub- 
scribers where no special authorization is 
required from this Commission, e.g. 
where the carrier already has in.place 
properly authorized general cable, wire 
or radio facilities which may be put to 
such particular use in the ordinary course 
of business. Thus, to single out for spe- 
cial consideration and denial only those 
situations where new construction is in- 
volved, where such new construction is 
specifically for the purpose of providing 
a service to the public, when the initial 
or sole user availing himself of service 
is a community television distribution 
system, would be arbitrary, capricious 
and discriminatory. An alternative, of 
course, would be to adopt an overall 
policy, rule or condition with respect to 
every cable, wire, or radio authorization, 
issued by this Commission to carriers 
under its jurisdiction, under both title 
Il and Titie Ill of the Communications 
Act, prohibiting the rendition of the spe- 
cific type of service here under attack 
by the objectors. Such a procedure would 
be equally arbitrary, capricious and dis- 
criminatory and unwarranted in view of 
our ultimate determination herein.' 

"A few months later, in Frontier Broad- 
casting Company, 24 FCC 251, 16 RR 
1005 (1958) the Commission specifically 
pointed out that even if it held CATV 
systems to be common carriers they 
would come within the scope of Section 
214 of the Communications Act and, 
therefore, would not require Commission 
authority to construct or operate intra- 
state lines. The Commission further said 
that when CATV systems transmitting 
signals by wire do not emit excessive 
radiation they involve no radio trans- 
mission which requires any form of li- 
cense from the Commission under the 
Act. 

"Thereafter the Commission conducted 
an extensive inquiry and after plenary 
proceedings entered a Report and Order 
considering the whole subject of CATV 
and repeater service, 26 FCC 403, 18 RR 
1573 (1959). The following are some 
of the conclusions then reached and 
stated by the Commission: 

'***we find no present basis for as- 
serting jurisdiction or authority over 
CATV's except as we already regulate 
them under part 15 of our rules with 
respect to their radiation of energy. 
(par. 71) 

'***it would not cbnstitute a legally 
valid exercise of regulatory jurisdiction 
over common carriers to deny authoriza- 
tion for common carirer microwave, 
wire, or cable transmission of television 
programs to CATV systems on the ground 
that such facilities would abet the crea- 
tion of adverse competitive impact by 
the CATV on the construction or success- 
ful operation of local or nearby stations.' 
(par. 77) 

'Certainly, with respect to anything 
more than the barring of simultaneous 
duplication, we believe this to be an 
unwarranted invasion of viewers' rights 
to get 'live' programming if they are 
willing to pay for it. The suggesed rules 

restricting presentation of the programs 
of the local station's network would ap- 
pear to be cumbersome, if not completely 
unworkable, especially considering that 
many stations in small markets, including 
some of those covered in the record, 
present programs of two or even three 
networks.' (par. 96) 

'We have considered herein the prob- 
lem, the issues raised, and suggested 
methods of solution. Two of the broad- 
casters' suggestions, both relating to 
CATV's, we adopt. These are that CATV 
systems should be required to obtain 
the consent of the stations whose signals 
they transmit and that they should be 
required to carry the signal of the local 
station (without degrading it) if the local 
station so requests. Since both of these 
steps require changes in the Communi- 
cations Act, we will shortly recommend 
to Congress appropriate legislation, as 
indicated above.' (par. 99) (Emphasis 
added) 

"In 1962 the Commission, with one 
disent and one abstention, issued the 
Catrer Mountain decision, which is the 
principal reliance of those who now ar- 
gue for FCC jurisdiction in this matter. 
Carter Mountain Transmission Corp., 32 
FCC 459 (1962). In this case a CATV 
relay company applied for authority to 
transmit television signals by microwave 
to a small community with one local 
television station. The television station 
protested the application and a hearing 
was held. On the basis of a complete 
evidentiary record the Commission found 
that a grant of the microwave authority 
to the relay company with the bringing 
of CATV service to the community would 
result in the demise of the local tele- 
vision station. It, therefore, found that 
a grant of the microwave authority 
would not be in the public interest. The 
Commission stated that the two basic 
issues in the case were whether the 
relay company was a bona fide common 
carrier and whether the economic impact 
of the grant was of legal significance 
or the public interest was inherent in 
the fact that applicant was a common 
carrier. The Commission held that eco- 
nomic impact of the proposed grant on 
the broadcasting station was of legal 
significance and was adequate ground 
for denying the authority sought. The 
holding was explicitly limited to this. 
The Commission said in its opinion: 
'There is no attempt to examine, limit, 
or interfere with the actual material to 
be transmitted. We are merely consider- 
ing the question of whether the use of 
the facility is in the public interest, a 
conclusion which must be reached prior 
to the issuance of the grant.' The Com- 
mission did not consider or discuss the 
decisions cited above and the only com- 
ment in Carter Mountain on the earlier 
decisions is this: 'To the extent that this 
decision departs from our views in the 
Report and Order in Docket No. 12443, 
26 FCC 403 (released April 14, 1959), 
those views are modified. 

"The decision was appealed and af- 
firmed by the Court of Appeals. In the 
Court of Appeals six issues were agreed 
upon between the parties and submitted 
to the Court by stipulation. These are 
set forth in the appellate opinion. Carter 
Mountain Transmission Corp. v. FCC, 321 
F 2d 359 (CADC 1963), cert den 375 
US 951 (1963). None of the issues re - 
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lated either to the imposition of condi- 
tions upon or control over the programs 
to be carried by the applicant or to the 
possibly of extending FCC jurisdiction 
to companies not utilizing radio trans- 
mission for the carriage of signals. In 
fact, the Commission in its biref to the 
Supreme Court in opposition to certiorari 
specifically stated that no question of 
Commission jurisdiction over CATVs op- 
erating by wire was involved in that 
case. The brief stated, '. . several bills 
have been introduced in Congress to 
give the Commission direct authority 
over CATV's, a question not involved 
here, . . . (FCC brief, p. 10.) (Emphasis 
added) 

"A month after issuing its Carter 
Mountain decision, the Commission is- 
sued a unanimous order in WSTV, Inc. 
v. Fortnightly Corp., 23 RR 184 (1962) 
in which it relied upon and reaffirmed 
the holding of the Frontier Broadcasting 
decision, and reiterated that 'this Com- 
mission [is] without Title II jurisdiction 
over the CATV systems.' Accordingly, 
the Commission ordered that the com- 
plaint by a broadcaster against a CATV 
system 'is dismissed for failure to state 
a cause of action within the jurisdiction 
of the Commission.' 

"In the Report and Order adopting 
rules to be imposed on CATVs through 
the common carriers which serve them, 
the Commission merely mentions the 
matter of jurisdiction in a footnote. (Foot- 
note 5) This cavalier reference relies en- 
tirely on the authority of the Carter 
Mountain case as the legal foundation 
for jurisdiction to issue the rules. But 
this reliance is wholly misplaced. The 
Carter Mountain decision held only that 
the Commission could wholly deny a 
common carrier application when the 
sole proposed use of the common carrier 
was to serve a CATV and such service 
would, on the facts of record in that 
case, result in the economic destruction 
of a local broadcasting station. The issue 
of Commission authority to impose con- 
ditions on or control the character of the 
signals carried by the relay company, 
not to mention the customer, was not 
raised or decided in that case, was not 
considered by the Commission (see par. 
3, 32 FCC 460) and, in fact, was ex- 
pressly disclaimed by the Commission. 
(par. 8, 32, FCC 462) The Commission 
did say that its denial of the application 
was without prejudice to the right of 
applicant to file a new application when 
conditions had changed so that the oper- 
ation of the CATV would not have the 
impact on the local television station 
which the record there demonstrated 
was likely to follow in circumstance pre- 
vailing at the time of the decision. How- 
ever, this is a far cry from a holding 
that the Commission can impose condi- 
tions as to the signals to be carried by 
the communications carrier or by its cus- 
tomer. As noted in the preceding dis- 
cussion, the Commission told the Supreme 
Court in the Carter Mountain brief that 
the issue of FCC jurisdiction over CATVs 
was not involved, and shortly after the 
Carter Mountain decision a unanimous 
Commission reaffirmed that it did not 
have jurisdiction over the carriage of 
signals by CATVs. There is no reasoned 
Commission opinion that considers this 
issue and concludes that the Commission 
doe have the jurisdiction actually exer- 

cised in the instant Report and Order. 
Several Commission opinions hold to the 
contrary. In these circumstances, the cas- 
ual disposition of the jurisdictional issue 
in a footnote seems inadequate at best 
and irresponsible at worst. 

"The Commission memorandum cites 
cases like American Trucking Assn. v. 
US, 344 US 298, and NBC v. US, 319 
US 190, to sustain jurisdiction. However, 
the point at issue in those cases, and 
others like them, was simply whether 
a regulatory agency having jurisdiction 
over a field of activity and an enterprise 
within that field could act with reference 
to a particular practice not specified in 
the basic statute. The Supreme Court 
held that, regardless of the absence of 
specific reference to a particular prac- 
tice in the Act, the regulatory agency 
having jurisdiction of the field and the 
enterprise might promulgate regulations 
dealing with a practice which was con- 
sidered to be an evil requiring correc- 
tion. The Court points out that the neces- 
sity of formulating regulations to meet 
specific practices not foreseen by Con- 
gress is precisely one of the reasons 
regulatory agencies such as the Commis- 
sion are created. However, this reason- 
ing has nothing whatever to do with 
an issue as to the existence of jurisdic- 
tion over an economic or technical field 
or a particular enterprise. 

"A case much closer to the present 
situation than any cited in the Commis- 
sion's memorandum is F.P.C. v. Panhandle 
Co., 337 US 498 (1949). In that case the 
Supreme Court held that the FPC could 
not extend its power by the kind of 
reasoning relied on by the FCC here, 
even though the FPC was seeking to 
regulate a company concededly within 
its general jurisdiction but as to an 
aspect of the company's business that 
was not within the terms of the statutory 
jurisdiction. The Court said, inter alia: 

'Nothing in the sections indicates that 
the power given to the Commission over 
natural-gas companies by section 1(b) 
could have been intended to swallow all 
the exceptions of the same section and 
thus extend the power of the Commis- 
sion to the constitutional limit of con- 
gressional authority over commerce. 

'Failure to use such an important pow- 
er for so long a time indicates to us 
that the Commission did not believe 
the power existed. In the light of that 
history we should not by an extravagent, 
even if abstractly possible, mode of in- 
terpretation push powers granted over 
transportation and rates so as to include 
production. . We cannot attribute to 
Congress the intent to grant such far- 
reaching powers as implied in the Act 
when that body has endeavored to be 
precise and explicit in defining the lim- 
its to the exercise of federal power. 

"The Court stated that if the Commis- 
sion were of the opinion that it should 
have the power sought, then it was 
authorized to call the attention of Con- 
gress to that fact. The reasoning adopted 
by the Court in the Panhandle Case ap- 
plies with even greater force to the FCC 
in the instant situation. Here there is 
not merely an inference from earlier 
inaction that the Commission did not 
believe it had the power now asserted. 
Here there are clear and explicit decla- 
rations by this Commission that it does 
not have the power which the present 

majority of the Commission now claims. 
The only thing that has changed since 
the Commission last disclaimed the juris- 
diction it now asserts is the personnel 
of the Commission. That is not a proper 
basis for disregarding precedent and 
changing established legal principles. 
See my separate opinion in Assignment 
of Additional VHF Channel to Johns- 
town, Pa., etc., 1 RR 2d 1572, 1580 
(1963). 

"Contrary to the apparent belief of 
the Commission majoirty, the fact that 
it might be thought desirable for the 
FCC to have control of CATVs or their 
practices does not indicate that the 
agency does possess such power. See 
Youngstown Co. v. Sawyer, 343 US 579 
(1952). Despite some reservations as to 
the wisdom and objectivity of the Com- 
mission and its staff regarding CATVs, 
I would agree that, as a matter of prin- 
ciple, the FCC should have the authority 
to regulate CATVs as a service closely 
related to broadcasting. I favor and will 
support appropriate Congressional legis- 
lation to give the Commission jurisdiction 
in this field. 

"This position differs from the assertion 
of jurisdiction made by the Commission in 
the instant proceedings in several impor- 
tant respects. First, it is founded on a defer- 
ential respect for the constitutional 
scheme by which Congress must spe- 
cifically delegate power before it is exer- 
cised by an agency created by Congress. 
Second, the power that Congress dele- 
gates is almost certainly going to be 
specified and limited in extent, whereas 
the power derived by inference from 
broad general statutory terms is unlim- 
ited except by the self-restraint of the 
Commissioners and the vigilance of the 
courts. Finally, it is likely that Congres- 
sional hearings will illuminate this prob- 
lem and that Congress will provide some 
guidance to the Commission that may 
suggest a better course than the one the 
Commission is now determined to fol- 
low. 

"At least part of the problem that the 
Commission now foresees in the proli- 
ferations of CATVs is the result of the 
Commission's own past policies. In the 
past the Commission has adopted the 
same restrictive attitude towards trans- 
lators and other auxiliary services that 
were within its jurisdiction that it now 
proposes to take toward CATVs. The pop- 
ular demand which has been responsible 
for the recent rapid growth of CATVs has 
been largely the result of the denial of 
service to many areas because of the FCC 
strictness and reluctance in granting au- 
thority for the construction and operation 
of translators and boosters. Apparently 
the Commission has not yet learned that 
the expansion of service is not to be 
attained by the limitation of competi- 
tion and the imposition of rigorous regu- 
lation but rather by stimulating competi- 
tion and moderating regulation. The Com- 
mission can do many things to stimulate 
and encourage the extension and expan- 
sion of television service throughout the 
country, but regulating the programs that 
can be brought into homes by CATVs 
and extending the Commission's jurisdic- 
tion without specific Congressional au- 
thority are not likely to help. 

"However, it seems to me that the most 
basic and important issue involved here 
is far more important than the interests 
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of the broadcasters, the CATVs, or even 
of the audience in securing broadcasting 
service. The basic issue involved here is 

whether a great government agency will 
show reasonable respect for its own pre- 
cedents and reasonable restraint in seek- 
ing to extend the scope of its own pow- 
er. Undoubtedly the independent regu- 
latory agencies have been given great 
power and broad discretion in its exer- 
cise. But if democratic government is to 
survive, the corollary of great power and 

broad discretion must be a strong im- 
pulse of self-restraint in the exercise of 
such power. In the face of statutory lan- 
guage, the Commission's own precedents, 
the prior statements of the Commission to 
the courts and its requests to Congress 
for legislation on this subject, it seems to 
me to be presumptuous for the Commis- 
sion now to assert jurisdiction which it 
has previously explicitly disclaimed. If 
the laws are inadequate to cope with the 
problems of the moment, it is the func- 

tion of Congress to remedy that lack. 
There is no reason to assume that Con- 
gress is any less responsive than the Com- 
mission to the public interest, or that it 
is unable or unwilling to act if action is 
needed in this field at this time. I am, 
accordingly, compelled to dissent from 
the Commission's efforts to extend its 
jurisdiction without specific Congression- 
al authority." 

(Note: Mr. Loevinger's comments are applicable 
to the Report and Order concerning Microwave 
served CATV.) 

MICROWAVE SERVICE TO 
COMMUNITY ANTENNA SYSTEMS 

EDITOR'S NOTE: The Federal Com- 
munications Commission - with 
Commissioner Bartley dissenting 
and Commissioner Loevinger dis- 
senting in part and concurring in 
part-has adopted a First Report 
and Order to govern microwave 
grants for community antenna 
systems. The Report and Order 
covers both authorizations in the 
Business Radio Service and auth- 
orizations in the Domestic Public 
Point -to -Point Microwave Radio 
Service (Dockets 14895 and 
15233.) 

The Commission is unable to 
provide complete copies of the 
text and dissenting statements 
by Commissioners Bartley and 
Loevinger. We believe this to be 
major landmark in the CATV 
industry's history and therefore 
are providing you with the entire 
proceedings. 

By the Commission: Commissioner Bart- 
ley dissenting and issuing a statement; 
Commissioner Loevinger dissenting in 
part and concurring in part and issuing 
a statement. 

1. These proceedings are directed to 
the policies we will follow in authoriz- 
ing private and common carrier micro- 
wave stations for the purpose of relaying 
television signals to community antenna 
television (CATV) systems. [1.] The fund- 
amental question we consider in these 
dockets is not whether to withhold such 
authorizations entirely, either generally or 
in specific situations. It is rather whether 
we should impose by rule certain con- 
ditions upon microwave grants designed 
to limit and regulate the manner in which 
CATV competes with the basic, off -the - 
air television broadcast service to which 
it is an adjunct. 

2. The proceedings were instituted by 
a Notice of Proposed Rule Making in 
Docket No. 14895, issued on December 

14, 1962, which proposed rules applic- 
able to private CATV microwave sta- 
tions in the Business RRadio Service 
(27 F.R. 12586). In essence, we propose 
to condition grants to CATV systems 
located within a specific coverage contour 
of any television broadcast station to 
require that, upon the station's request, 
the system must (1) carry the station's 
signal without material degradation and 
(2) avoid duplication of the station's 
programming either simultaneously of 
within a reasonable time period. After 
receiving comments and reply comments 
on this proposal, and following the 
Carter Mountain decision, [2] we issued 
(on December 13, 1963) a Further Notice 
of Proposed Rule Making in Docket No. 
14895 and a Notice of Proposed Rule 
Making in Docket No. 15233 (28 F.R. 
13789). The 1963 Notices set forth more 
definitive proposals along the same lines 
and made them applicable also to grants 
in the Domestic Public Point -to -Point 
Microwave Radio Service for common 
carrier stations used to relay television 
signals to CATV systems. [3.] 

3. Our various Notices have produced 
numerous and voluminous comments 
from interested persons, including exten- 
sive factual studies by the National Com- 
munity Television Association (NCTA)- 
representing CATV interests-and by the 
National Association of Broadcasters 
(NAB)-representing broadcaster interests. 
During the proceedings, we have also 
conducted our own special study of 
issues related to CATV, utilizing the 
services of an economic consultant, Dr. 
Martin Seiden.[4] And we have engaged 
in a series of consultations with repre- 
sentatives of the NCTA, the NAB and 
other affected interests, with reference 
to the form and nature of legislation 
which might be proposed to the Con- 
gress on the subject of CATV systems 
generally, including systems which use 
microwave relay service and those which 
rely exclusively upon off -the -air signals. 

4. In the roughly two-year period 
during which these proceedings have 
been pending, it has become apparent 
that the nationwide growth of CATV 
poses issues going beyond those with 
which we are concerned here-i.e., the 
carriage of local television signals and 
avoidance of program duplication by 
CATVs which rely upon microwave serv- 
ice. In response to these broader issues, 
we have today taken certain actions: (1) 
We have determined as an initial matter 
that the Communications Act vests in 
this agency appropriate rule making au- 
thority over all CATV systems, including 
those which do not use microwave relay 
service (the so-called "off -the -air" sys- 
tems). We have issued a Notice of Pro- 
posed Rule Making calling for comments 
on the jurisdictional issue and proposing 
rules governing the carriage and non - 

duplication of local television signals by 
all such systems. (FCC 65-334, Part I) (2) 
Recognizing the need for more definitive 
information on a wide range of issues 
which go beyond the carriage and non - 
duplication of local signals by CATV sys- 
tems, we have also issued a Notice of 
Inquiry and Proposed Rule Making look- 
ing toward the development of an ap- 
propriate record on these subjects. (FCC 
65-334, Part II). In taking these actions, 
we have stressed our awareness that 
legislative action by the Congress in this 
area is both possible and desirable. We 
have moved to deal with the overall 
problem of CATV in a manner which we 
think will allow us to be most helpful 
to the Congress and at the same time 
give us the maximum flexibility to act 
where action is needed. 

5. Notwithstanding these changes in 
the situation, we believe that it is ap- 
propriate now to resolve, insofar as we 
can, the issues posed in these proceed- 
ings. The questions of carriage and non - 
duplication by CATVs that rely upon 
microwave service-while not the whole 
of the problem-are nonetheless impor - 

1. Generally speaking, a CATV system may be described as a facility which receives and amplifies the signals broadcast by one or more television stations 

and redistributes such signals by wire or cable to the homes or places of business of subscribing members of the public for a fee. The role of microwave 

facilities in the operation of such a system usually consists of the relay of television broadcast signals, normally picked up off -the -air at a point some distance 

from the transmitting broadcast antenna, through a series of one or more radio repeaters to a terminal point in or near the community served by the CATV, 

from which terminal point the signals are distributed by cable to the individual subscribers. In using microwave service, a CATV operator reaches out to 

obtain signals that cannot be received by means of an off -the -air antenna installation, or to obtain better reception of signals that can only be received mar- 

ginally off -the -air. 

2. Carter Mountain Transmission Corp. v. Federal Communications Commission, 321 F. 2d 359 (C.A.D.C.), cert. den., 375 U.S. 951 (1963). 

3. During the pendency of the proceedings, applications for microwave facilities to serve CATVs have not been granted unless the applicant expressly ac- 

cepted the conditions propsed in the relevant rule making Notice. In addition, of course, all such authorizations have been taken subiect to the ultimate out- 

come of the proceedings. 

4. Dr. Seiden's report to us has been published by the Government Printing Office under the title, An Economic Analysis of Community Antenna Television 

Systems and the Television Broadcasting Industry (1965). (Cited hereafter as "Seiden Report"). 
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tant, if not central. We have considered 
these issues over a long period and have 
before us a substantial factual record 
pertaining to them. We have reached 
conclusions and it is appropriate to ex- 
plain the reasons for those conclusions. 
In a period of explosive CATV growth, 
it is important to resolve, to the maximum 
extent feasible, uncertainties concerning 
our position. Moreover, establishment of 
general rules at the present time will 
have an additional benefit. During the 
pendency of these proceedings, as we 
have noted, we have granted microwave 
applications for facilities to serve CATV 
systems only on condition that the appli- 
cant would abide by the proposed rules. 
Since the procedure has been interim 
in nature, we have declined to consider 
requests for waiver of these conditions 
which are predicated on the assertion 
that the rules should not be applied in 
the particular circumstances of individ- 
ual cases. (See our 1963 Notice, par. 13, 
fn. 7.) With the adoption of rules estab- 
lishing general guidelines, it will be 
appropriate and feasible for us to con- 
sider such requests for waiver. 

6. We recognize, of course, that our 
exploration of broader issues-and par- 
ticularly the application of carriage and 
non -duplication requirements to "off -the - 
air" CATV systems-may bring to light 
factors which would cause us to recon- 
sider the conclusions we have reached. 
We must also take into consideration the 
fact that if Congress legislates in this 
field any rules we now adopt may have 
to be adjusted. Moreover, in applying 
any rules now adopted, we must con- 
sider the possible need for a transition 
period before requiring full compliance. 
For all of these reasons, we have decided 
upon the following course of action: 

(1) We shall, as an initial step, adopt 
rules implementing our conclusions on 
the subject of the carriage and non - 
duplication of local television signals by 
CATV systems that rely upon microwave 
service. 

(2) The great majority of microwave - 
served CATV systems receive service 
pursuant to authorizations in the Domes- 
tic Public Point -to -Point Microwave Radio 
Service which were issued prior to the 
institution of these proceedings, are not 
subject to their outcome, and do not 
expire until February 1, 1966. By that 
date, we expect to be in position to take 
action on the general question of the 
carriage and non -duplication of televi- 
sion broadcast signals by all CATV sys- 
tems-microwave-served and "off-ihe-air" 
-either pursuant to the existing provi- 
sions of the Communications Act or pur- 
suant to new legislation. In the interim, 
we propose to explore intensively the 
question of whether, and in what cir- 
cumstances, it would be appropriate to 
allow a transition period before requir- 
ing full compliance with the new rules. 

In any event, we will apply the rules 
adopted today to the 1966 renewals only 
after we have had an opportunity to 
examine the overall subject of carriage 
and non -duplication in light of our fur- 
ther exploration and any Congressional 
action taken in the interim. 

(3) Approximately 108 CATV systems 
are now authorized to receive micro- 
wave service under grants made in the 
Business Radio Service and the Domestic 
Public Point -to -Point Microwave Radio 
Service since the institution of these pro- 
ceedings, subject to the interim proce- 
dures prescribed in our Notices and 
subject to the ultimate outcome of the 
proceedings. In view of the possible de- 
sirability of allowing a transition period 
before requiring full compliance with 
the new rules, we think it appropriate 
to defer application of the rules to such 
systems until we have had an opportun- 
ity to explore this question fully. Pend- 
ing our further order, the microwave 
permitees and licensees involved will 
continue to be subject to the interim pro- 
cedures prescribed in our Notices. Once 
again, we will apply the rules adopted 
today only after we have had an oppor- 
tunity to examine the overall subject of 
carriage and non -duplication in light of 
our further exploration and any Con- 
gressional action taken in the interim. 

(4) Applications are now pending for 
new or changed microwave facilities to 
serve approximately 180 CATV systems. 
There are also a relatively small number 
of renewal, transfer or assignment ap- 
plications pending, which relate to facil- 
ities serving CATV systems. We will 
examine pending applications carefully 
to determine whether the new rules can 
be applied immediately or whether, in 
view of their effects in the individual 
case, it would be appropriate to defer 
their effectiveness until they are made 
applicable generally to all microwave - 
served CATV systems. In either event, 
we will afford the applicant an oppor- 
tunity to make any showing it desires in 
this regard before taking action. There- 
after, asuming that a grant is otherwise 
appropriate, we will impose the new 
rules or grant on lesser conditions, such 
as those prescribed as interim proce- 
dures by our Notices in these proceed- 
ings. We cannot now predict the course 
we will take in each and every set of 
circumstances. However, in dealing with 
pending applications which have been 
designated for hearing, we think it ap- 
propriate normally to abide by the in- 
terim procedures already prescribed until 
we have had an opportunity to examine 
the overall subject of carriage and non - 
duplication in light of our further explo- 
ration and any Congressional action taken 
in the interim. 

(5) We shall apply the new rules to 
all applications for new or changed mi- 
crowave facilities to serve CATV systems, 

or for transfers or assignments of author- 
izations for facilities serving CATV sys- 
tems, which are filed on or after the 
effective date of this order. Our records 
indicate that no relevant renewal appli- 
cations in the Business Radio Service and 
few, if any, in the Domestic Public Point - 
to -Point Microwave Radio Service are 
due to be filed before those called for 
by the expiration of licenses in February, 
1966. The application of the new rules 
to any renewal applications filed in the 
interim will be considered on a case -by - 
case basis. 

By this course of action, we will build 
up a body of experience with the prac- 
tical operation of both new rules and 
the conditions prescribed as interim pro- 
cedures by our Notices in these proceed- 
ings, before considering the extension 
of the rules to the CATV industry as a 

whole. Accordingly, we will not termi- 
nate these proceedings by this First Re- 
port and Order. We will instead hold 
them open for final action in conjunction 
with our action upon the overall subject 
of carriage and non -duplication. 

7. Our conclusions on the substantive 
issues of these proceedings must be 
considered in light of our basic determi- 
nation as to the overall course of action 
we shall follow. It is to those substantive 
issues that we now turn. The questions 
presented may be divided into two broad 
categories: (1) whether any rule making 
action on the subject of the carriage and 
non -duplication of local television sig- 
nals by microwave -served CATV systems 
is necessary or desirable,[5] and (2) 
what the scope and nature of any such 
rule making action should be. In the first 
category, broadcaster interests urge that 
there is a need for action to prevent or 
ameliorate adverse impact of CATV com- 
petition upon the maintenance and 
healthy growth of television broadcast 
service. CATV interests generally urge 
that no showing has been made of any 
broad -scale adverse impact, and that the 
Commission is warranted in taking action 
to limit CATV competition with broad- 
casters only where, on a case -by -case 
basis, individual adjudicative records 
firmly establish an overriding need for 
such action. In the second category, 
broadcaster interests urge us to adopt 
and expand the limitations upon CATVs 
which we have proposed, while CATV 
interests argue that, if any action is 
deemed necessary, it should be restricted 
much more narrowly than the action we 
have proposed. 

8. The broadcasters and those support- 
ing their position (some 34 comments) 
urge that CATV systems have a substan- 
tial adverse impact on local stations, par- 
ticularly UHF stations and stations in 
small markets, through loss or division 
of audience and resulting reduction in 
revenues. They point out that the exist- 
ence of a multi -channel CATV is not 

5. Some of those commenting (notably, the National Association of Microwave Common Carirers, Inc. and Western Microwave) assert that the proposed 
rules, if applied to common carrier stations serving CATVs (Docket No. 15233), would exceed the Commission's statutory authority, require an unlawful 
discrimination between customers and abridge free speech in violation of the First Amendment to the Constitution and Section 326 of the Communications 
Act. The arguments are substantially the same as those rejected in Carter Mountain Transmission Coro. v. Federal Communications Commission, 321 F. 2d 359 
(C.A.D.C.), cert. den., 375 U.S. 951 (1963), supra, which we regard as dispositive. American Telephone and Telegraph Company urges that Carter Mounain 
does not control cases in which a common carrier serving the public generally with a wide variety of communications services also offers microwave 
service to a CATV system. However, in our view, application of the proposed rules to such a common carrier would he an appropriate extension of the Com- 
mission action approved in Carter Mountain. The essential point is that, in the cases with which we are concerned, microwave facilities subject to a license 
under the public interest standard of the Communications Act are being used to transmit television broadcast signals (video and aural) to a user who in turn 
distributes those signals to members of the public. In such a situation, we think the law not only permits but requires us to consider the effects of such 
transmission upon the goals established in the Communications Act for the development and distribution of television broadcast service. Cf., Federal Power 
Commission v. Transcontinental Gas Pipe Line Corp., 365 U.S. 1 (1961). This situation is, in our view, entirely different from one in which a common carrier 
merely provides a general kind of communication service to a user who happens, because of the nature of his business, to be in competition with one or 
more broadcasting stations. 
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merely the equivalent of adding one 
additional signal in the community as 

would be the case with the establish- 
ment of another station, but involves 
adding whatever number of stations are 
presented by the CATV system.[61 More- 
over, in addition to the CATV system lo- 
cated in the community of assignment of 
the local station, there may be CATV 
systems in most or all of the commun- 
ities of any size within the station's serv- 
ice area. Taken together, these multiple 
systems may reach a sizable percentage 
of the total TV homes served by the local 
station, and "skim off the cream" of the 
population most likely to contain local 
advertisers as well as that which non - 
local advertisers are most interested in 
reaching. 

9. Generally, when a television set is 
connected with a CATV system, the an- 
tenna capable of receiving a local station 
is disconnected. Thus, if the local station 
is not carried on the CATV system, it 
cannot be received by subscribers unless 
the antenna is physically reconnected or 
a switching device is installed. It is as- 
serted that the switching devices are 
frequently defective and that either 
means of receiving the local station is 

inconvenient for the subscriber. More- 
over, when reception of the local station 
entails the purchase and maintenance of 
an outside or rooftop antenna, CATV 
subscribers usually will not go to this 
trouble and expense in order to obtain 
programming not available on the CATV 
cable. As a result, CATV subscribers are 
effectively lost to the local station unless 
its signal is put on the cable. 

10. When the local station is presented 
on the cable, and apart from the audi- 
ence division caused by the presence of 
additional program choices on CATV, the 
ability of the local station to attract or 
claim audience through the appeal of 
its programs is substantially diluted when 
the same programming is duplicated on 
the CATV by one or more distant sig- 
nals. The audience appeal of network 
and other programs received by the local 
station on film by mail is further greatly 
lessened if the same programming has 
previously been shown on CATV through 
the signals of stations broadcasting it at 
network times, or otherwise at an eariler 
time. Even when the CATV carries the 
local station, it is asserted that the qual- 
ity of the signal is degraded and in 
many cases is of lower quality than the 
distant signals brought in by the CATV, 
causing subscribers to view other chan- 
nels. Often the local signal is carried on 
different channels at different times, 
preventing audience identification with 
the local station.[71 

11. The broadacsters assert that audi- 
ence losses caused by CATV operations 
have a corresponding effect on station 
revenues particularly where the total 
audience is, in any event, relatively 
small. It is claimed that the willingness 
of advertisers and sponsors to buy time, 
and the rates paid, are based on the size 
of the audience the station can command, 
and are adversely affected by audience 
reductions. The presence of additional 
signals via CATV, especially CATV oper- 

ations which do not carry the local sta- 
tion or duplicate its programming, cuts 
down the number of sets which the sta- 
tion can claim to deliver. 

12. With respect to national advertis- 
ers, both spot and program, it is said 
that as these advertisers become increas- 
ingly aware that buying the larger met- 
ropolitan stations brought in by CATV 
includes substantial coverage of the com- 
munity of the local station and other 
communities of any size within its service 
area, they will no longer see reason to 
buy the local small market station in 
addition. Moreover, even where adver- 
tisers continue to buy the local station, 
the rate may be reduced because of the 
decreased size of the audience. In addi- 
tion, American Reserch Bureau (ARB) 
and Nielson ratings, upon which national 
advertisers rely in determining how best 
to reach the markets they are interested 
in covering, reflect audience losses 
through CATV impact. Also, these rat- 
ings purport to show total homes reached 
by a particular local station on a projec- 
tion of a few surveyed and are distorted 
by homes subscribing to CATV. Thus, if 
a disproportionate number of CATV view- 
ers who do not watch the local station 
is included in the sample, the projection 
may reflect a much larger number of 
persons not viewing the local station 
than is actually the fact. 

13. It is further claimed that audience 
ratings are relied on not only by na- 
tional advertisers, but also by regional 
and local advertisers. In rural, sparsely 
settled areas, advertising revenue comes 
largely from cooperative advertising, car- 
ried on behalf of all dealers in a partic- 
ular area selling a particular product. 
This revenue is wholly dependent upon 
reaching the maximum number of view- 
ers in the trade area of the cooperative 
group. Audience splitting by CATV oper- 
ations cuts down revenue obtained from 
cooperative regional advertising. 

14. As for local advertising, it is as- 

serted that audience splitting causes the 
local station to become a less attratcive 
medium in comparison to other media 
(such as newspapers and radio stations) 
in the area. Stations in sparsely popu- 
lated areas find it difficult to obtain 
national advertising, and so local adver- 
tising from all towns in the service area 
is particularly imporatnt. CATV systems 
are located in precisely the places where 
local advertisers are most apt to reside, 
and CATV homes include a disportion- 
ately large number of local businessmen. 
When they cannot receive the local sta- 
tion (or receive it with a poor signal, 
or see its programming duplicated on 
other channels), they assume that others 
in the community are also viewing dis- 
tant station programming on CATV and 
that the local station's value as an adver- 
tising medium is small. Many local mer- 
chants allegedly ignore the fact that the 
local station serves a large but sparsely 
populated area outside the settled com- 
munities, which is not reached by CATV. 
Moreover, some CATV systéms are be- 
ginning to originate local advertising and 
thus to compete directly for local adver- 
tising revenue. 

15. The broadcasters claim that sta- 
tions in smaller markets operate on a 

narrow profit margin or at a loss. Thus, 
it is stated, a reduction in revenues 
greatly inhibits the ability of the local 
station to meet its local programming 
responsibilities. 

The studio facilities, equipment, per- 
sonnel, etc., required for even a modest 
schedule of local programming entail 
great expense, and the revenue derived 
from such programming frequently does 
not cover the cost. Consequently, a cur- 
tailment of revenue is apt to result in 
curtailment of the more expensive and 
less remunerative local programming by 
those stations now attempting to meet 
their local responsibilities, and to prevent 
others from investing in facilities for 
local origination. It is further asserted 
by some of those commenting that re- 
duction in revenues through CATV audi- 
ence splitting will discourage licensees 
from expanding their service to under - 
served areas, or areas without adequate 
program choices, through satellites, semi - 
satellites and translators and will prevent 
such auxiliary facilities from developing 
into regular local outlets. 

16. In addition, the broadcasters state 
that CATV is entering and preempting 
the very communities to which UHF looks 
for expansion as a result of the all - 
channel law (76 Stat. 150, 151 [1962]) 
i.e., communities with no local station 
or those with VHF stations and sufficient 
population to support additional UHF 
facilities. It is claimed that audience 
splintering through CATV is especially 
harmful to UHF stations, which for tech- 
nical and set conversion reasons reach 
smaller audiences than VHF stations in 
any event. UHF reception is more de- 
pendent on outside antennas, which 
CATV subscribers may not bother to in- 
stall or maintain, and may be more 
affetced by leakage from the CATV cable 
or an improper reconnection of the out- 
side antenna. Not only is UHF thus more 
adversely affected by not being carried 
on the cable, but it is also particularly 
vulnerable to audience fragmentation 
through duplication and the correlative 
effect on its ability to obtain advertising 
revenues. It is claimed that the presence 
and expansion of CATV operations in 
areas with potential for new UHF facil- 
ities will make many prospective UHF 
operators decide against undertaking the 
investment risk, especially where VHF 
competition is also present. 

17. And, finally, it is urged (particu- 
larly by NAEB) that the survival and 
growth of local outlets and the develop- 
ment of UHF facilities is important to 
educational television (ETV). While CATV 
has provided ETV to areas where it might 
otherwise be unavailable, this should be 
as a complement to, not substitute for, 
ETV by local stations. Local educational 
stations are especially important to rural 
areas, providing services which cannot 
be supported by rural school systems 
and reaching many persons who cannot 
be reached by CATV. Where ETV is 

brought by CATV to a substantial num- 
ber of homes and provided by cable to 
schools in the larger population centers, 

6. As a consequence, they argue, the Table of Television Assignments is distorted, and a small community often has more signals available than the larger 

cities whose station signals are distributed on CATV. 

7. This is claimed to be a particularly important factor when the CATV home is a particpiant in a rating sample and keeps a rating diary (see par. 12, below). 
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these communities are unlikely to pro- 
vide financial support for local educa- 
tional stations (which being non-commer- 
cial are dependent upon public contri- 
butions) in order to make possible ETV 
service to the surrounding rural area. 

18. While supporting the Commis- 
sion's proposal to take action with re- 
spect to those CATV systems using micro- 
wave, the broadacsters claim that similar 
action with respect to all CATV systems 
is essential to afford minimum protection 
to the public interest. 

2. Broadcasters' Specific Evidence of 
Impact; The Fisher Report 

19. The broadcasters support their 
assertions, in large part, by generalized 
statements referring to the obvious likeli- 
hood that the importation of competing 
signals via CATV, the duplication of 
local programming or the failure to carry 
a local signal will have some adverse 
effect upon the local telecaster's audi- 
ence and revenues. Their comments are 
not devoid, however, of more specific 
evidence on the issue. For example, 
Frontier Broadcasting has submitted with 
its comments in response to our 1963 
Notices an American Research Bureau 
survey indicating that Frontier's Station 
KSTF, Scottsbluff, Nebraska has a much 
higher audience for network and local 
programs in non-CATV homes than in 
CATV homes within its service area. 
And Frontier points out that the two 
communities served by CATV are the 
second and third largest communities 
within the KSTF Grade B coverage con- 
tour. Similarly, Springfield Television 
Broadcasting Corporation has submitted 
with its reply comments a comparison 
of the local revenues derived by its 
Station WRLP, Greenfield, Massachusetts 
from towns in its service area with 
CATVs that do not carry WRLP, towns 
with CATVs that carry WRLP but dupli- 
cate its network programming, and towns 
with no CATV. The comparison indicates 
that communities without CATVs returned 
substantially more local revenues than 
communities of comparable size with 
CATVs. And Channel Seven, Inc. sub- 
mitted evidence, in its comments in re- 
sponse to our 1963 Notices, tending to 
show that the CBS Television Network's 
1956 decision to cut sharply the network 
rate of Channel Seven's Station KLTV, 
Tyler, Texas was in part motivated by 
an on -site engineering survey indicating 
substantial penetration of the Tyler mar- 
ket and duplication of KLTV's network 
service by the signals of Dallas stations 
carried on the Tyler CATV system. 

20. By far the most ambitious effort 
to demonstrate the effect of CATV com- 
petition upon the audience and revenues 
of television broadcasters, however, is 
contained in the Fisher Report, appended 
to the NAB's reply comments. This re- 
port describes statistical studies con- 
ducted by Dr. Franklin M. Fisher, Asso- 
ciate Professor of Economics at Massa- 
chusetts Institute of Technology, to pro- 
vide actual measurements of the average 

impact of CATVs on television broadcast 
stations. Studies were made of 487 tele- 
vision stations and nearly 1000 CATV 
systems, with intensive analysis of more 
than 800 CATV systems and their impact 
on 136 television stations in one and 
two station markets. These studies en- 
tailed thousands of hours of data collec- 
tion, compilation, tabulation, computation 
and analysis. The studies used 1963 sta- 
tion revenue data furnished by the Com- 
mission on coded computer cards (Report, 
p. 23-24) and ARB audience estimates, 
both "able to receive" (ATR) and "net 
weekly circulation" (NWC). (Report, pp, 
46-54.) The intensive 136 station study 
is based on three and a half prime time 
hours of each day during the ARB March 
1964 Survey week (Report, p. 45). 

21. The bulk of the Fisher Report (pp. 
5-96) is devoted to a detailed explana- 
tion of the statistical procedures followed 
in the analyses, the factors or variables 
considered, the manner in which they 
were treated and why, the quantitative 
results obtained and the basis for each 
subsidiary conclusion drawn. Only the 
ultimate conclusions are indicated belovV. 

22. The Report concluded that there 
is a direct correlation between increases 
in audience size and station revenues. 
It was found that an increase in a sta- 
tion's average hourly prime time audi- 
ence of one TV home will, on the aver- 
age, increase its annual revenue approxi- 
mately $27.00 (Report, pp. 28, 30). This 
finding was based on a survey of the 
487 television stations for whom 1963 
revenue data and 1964 ARB audience 
estimates were available (Report, pp. 23- 
29). A like survey conducted for 172 
stations in one and two station markets 
reached substantially the same result 
($29.00). (Report, p. 30.) 

23. The Fisher Report further con- 
cluded (pp. 31-37) that small stations, 
which are on the average less profitable 
than large stations, have operating ex- 
penses which are more sensitive to 
changes in revenue than those of large 
market stations and that when a small 
market station's revenue falls, it can be 
expected to cut expenditures relatively 
more than will a large market station. 
The entire group of 487 stations was 
divided into quartiles based on size of 
audience and analyzed on the basis of 
cost data furnished by the Commission 
(in the form of coded computer cards). 
It was found that for the 121 smallest 
audience stations, a change of $1 in 
revenue will lead to a reduction in gross 
costs on the average of about 72 cents, 
whereas in the largest station quartile, 
the effect of a change in revenue is only 
about 52 cents (Report, p. 35)[8] The 
Report concludes (p. 37) that a loss of 
audience to a small market station mag- 
nifies the impact on programming and 
other expenditures. 

24. With respect to CATV impact on 
stations in one and two station markets 
(analyzed in pp. 38-110), the Fisher Re- 
port summarized its conclusions as fol- 
lows (Report, pp. 1-2): 

"Through the use of standard statis- 
tical techniques we have measured the 
impact on station revenues of being du- 
plicated and of not being carried by 
CATV systems with which they compete. 
The impact is substantial. 

"While masses of data were gathered 
for nearly every commercial television 
station in the United States, our study 
focuses on the 136 one -and two -station 
market stations for which full current 
financial, broadcast competition and 
CATV competition data are available. 
Of these 136 stations, nine stations 
known to have non -duplication agree- 
ments were isolated out for special analy- 
sis. The following conclusions, therefore, 
represent the average effects of CATV 
competition on the remaining 127 sta- 
tions: 

"1. For every additional 1000 TV 
homes, formerly able to view only the 
local station, which subscribe to a CATV 
not carrying the local station, that sta- 
tion's annual revenue is reduced on the 
average by a minimum of $14,000. This 
is equal to more than 50 percent of the 
average net profits of all stations in the 
lower half of our study group ranked 
by size of audience, i.e., the smaller 
stations. 1000 TV homes is equal to 
about 2 percent of the average net week- 
ly circulation for these smaller stations. 

"2. For every additional 1000 TV 
homes, formerly able to view both the 
local station and another, which sub- 
scribes to a CATV not carrying the local 
station, the local station's annual revenue 
is reduced on the average by a minimum 
of almost $8,000 or about one-third of 
average net profits for the smaller 
stations. 

"3. For every additional 1000 homes, 
formerly able to view only the local 
station, which subscribe to a CATV carry- 
ing the local station with average dupli- 
cation, that station's annual revenue is 

reduced on the average by a minimum 
of $9,400 or slightly less than two -fifths 
of average net profits for the small 
stations. 

"4. For every additional 1000 TV 
homes, formerly able to view both the 
local station and another, which sub- 
scribes to a CATV carrying the local sta- 
tion with average duplication, the local 
station's annual revenue is reduced by 
a minimum of $2,900 or some more 
than 10 percent of average net profits 
for the smaller stations. 

"5. One additional half hour of prime 
time duplication per week above present 
average levels reduces average local sta- 
tion annual revenue by $380 for every 
1000 CATV subscirbers." 

25. The report concludes by consider- 
ing these findings in the context of the 
average gross and net profits of the sta- 
tions studied.[91 Using a variety of 
measures, Dr. Fisher shows that if his 
basic projections are correct, the impact 
of CATV non -carriage, duplication or sim- 
ple fractionalization of station audience 
through additional program choices upon 
the profits of a large number of stations 

8. Using net cost data, the average effect of a $1 change in revenue remained the same (52 cents) for large market stations, but dropped from 72 cents to 
62 cents for small market stations (Report, p. 36). This was attributed to the practice of small stations (not generally followed by large stations) of taking 
out some profits as salaries, including them in gross but not net costs (ibid.). It was also noted that in the case of smaller stations depreciation may 
depend more on the financial history of the station than on its current operations (Report, p. 34, fn. 31). While net and gross costs results may in fact be 
consistent when these factors are considered, the Report concludes that even leaving them aside "the strong indication remains that when a small station's 
revenue falls it can be expected to cut expenditures relatively more than will a large station market" (Report, p. 37). 

9. As used by Dr. Fisher, the term "net profit" is the same as that reported by television stations an FCC Form324, Schedule 3, line 3. "Gross profit" in- 
cludes, in addition, depreciation and proprietary payments. (Report, p. 97, fn. 82) 
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can be serious and, in the case of sta- 
tions already marginal, disastrous.[101 

3. The CATV Interests 
26.The principal contention of the 

CATV interests, most fully stated by 
NCTA, is that the broadcasters have fur- 
nished no proof that CATV has had, or 
is likely to have, a substantial adverse 
impact on local television stations, and 
that this would be an unwarranted as- 
sumption on the part of the Commission. 
NCTA asserts that the Commission should 
not act on the basis of assumptions un- 
supported by demonstrated facts and 
that facts of this nature can only be 
established by evidentiary hearing as to 
the circumstances in individual situations 
(NCTA Further Comments, pp. 14, 19-23, 
27-28, 137-138).[11] 

27. According to NCTA, information 
as to adverse economic effect upon a 

television station "is more peculiarly 
within the knowledge of broadcasters" 
and "within the grasp of the Commission 
which receives annual financial data from 
these broadcasters" (NCTA Further Com- 
ments (FC), p. 8). Although not in a posi- 
tion to examine the financial returns of 
local television stations in order to dis- 
prove the existence of a substantial, 
adverse economic impact from CATV, 
NCTA has conducted extensive research 
to obtain what facts are available (NCTA 
Further Comments, pp. 8, 16). On the 
basis of this research NCTA points to 
several circumstances which, it states, 
affirmatively demonstrate that CATV has 
had little or no part in the demise of 
stations leaving the air and little, if any, 
adverse effect on existing stations.[12] 

28. NCTA asserts that out of 129 sta- 
tions (107 UHF and 22 VHF) leaving the 
air in the past twelve years, only three 
(ceasing operation in 1959) have cited 
CATV as one of the factors in their de- 
mise and only five have claimed that 
CATV had any impact at all on their 
operations (NCTA Further Comments, pp. 
10-11), and that two of these stations 
have since resumed operation (NCTA, 
FC, p. 10). NCTA further states (FC, p. 
12) that no station which has failed with- 
in the past five years has claimed CATV 
as a factor. It asserts that even in those 
three instances where the demise was 
partly attributed to CATV, the presence 
of other adverse factors, such as off -the - 
air VHF competition or an exceptionally 

small market, was primarily responsible 
for the demise (NCTA, FC, p. 11). 

29. Moreover, NCTA has made studies 
of the 19 stations which claimed a seri- 
ous impact from CATV in 1959, both 
before the Commission in Docket No. 
12443 and also before the Senate Inter- 
state Commerce Committee.[13] It states 
that 18 of these stations are still on -the - 
air and only one has failed (NCTA p. 
13). NCTA also asserts that several of 
these stations have not protested the 
advent of translators within their Grade 
A and B contours, even though they 
rebroadcast the programs of other com- 
peting stations and the Commission has 
no proposed or applicable non -duplica- 
tion rules for translator operations (FC, 
p. 13). NCTA further claims that of the 
12 stations in the 1959 "impact group" 
for whom statistics were available, nine 
have increased their network base hourly 
rate or their highest local hourly rate in 
the years between 1959 and 1963 (with 
increases ranging from 11 1/9 percent 
to 66 2/3 percent), and for three there 
has been no change (NCTA FC, pp. 
16-18). 

30. NCTA further asserts (FC, pp. 35- 
36, Reply C., p. 34) that its studies show 
that CATV has not hindered the develop- 
ment of UHF. It states that of the 92 
UHF stations now on -the -air, 22 have 
CATV systems in the community of as- 
signment and 14 of these began oper- 
ation after the CATV system was in 
existence (ibid.). NCTA also claims that 
CATV systems affirmatively aid UHF sta- 
tions by carrying their signals and pro- 
viding a ready -built audience without 
need of UHF convertors or all -channel 
sets (NCTA, FC, pp. 2-3, 35). It is like- 
wise asserted that CATV provides affirm- 
ative assistance to ETV by distributing 
the signals of ETV stations to schools 
which either cannot receive an ETV sta- 
tion off -the -air or cannot receive a good 
signal (NCTA, FC, Exh. 1 and 2). NCTA 
states that CATV gives schools access 
to high quality educational material far 
beyond local means and enables those 
school systems which may lack the tech- 
nical knowledge or financial resources 
to establish a local ETV station, to obtain 
ETV at a price they can afford to pay 
(ibid.). 

31. In addition, NCTA claims that 
CATV assists many local stations by ex- 

tending their service areas (FC, p. 35), 
and that most CATV systems situated in 
the community of assignment of the 
local station have already put the station 
on the cable. According to NCTA (FC, 
pp. 42-43), there are 96 cities with both 
local stations and CATVs: 122 stations 
(100 VHF and 22 UHF) and 105 CATV 
systems. Of these 105 CATV systems, 85 
carry the local station, 15 do not carry 
the local station, 2 carry one of two 
local stations, and 3 CATV systems in 
one city carry 7 of 9 stations (FC, p. 43, 
Exh. 12 and 13). 

32. With respect to all the foregoing, 
NCTA states that it has not distinguished 
between CATV systems which use micro- 
wave and those which do not. However, 
apart from the matters relied on as show- 
ing that CATV in general has no ad- 
verse impact on local stations, NCTA 
points out that only a relatively small 
number of CATV systems receive micro- 
wave service -250 out of 1300 CATV 
systems (NCTA, FC, p. 9).[141 Of these 
250, 79 are located outside the contour 
of any station, 71 are in the Grade B 

contour only, 28 are in the Grade A, 26 
are in the city grade contour, and 46 
are in the city to which the local station 
is assigned ibid.). Only 20 of the sys- 
tems within the Grade A contour of a 

local station do not carry the station on 
the cable. (FC, p. 45).[151 Thus, it is 
urged, Commission action in the micro- 
wave field would affect only a small 
number of CATV systems and would not 
fulfill the Commission's purpose even if, 
contrary to NCTA's belief, CATV systems 
in toto do have some adverse effect. 

4. The CATV Interests: Response to 
the Fisher Report 

33. After expiration of the time for 
filing reply comments, NCTA tendered 
additional reply comments directed to- 
ward the Fisher Report. Those comments 
will be accepted and considered.[16] 

34. In order to evaluate the Fisher 
Report, NCTA retained Dr. Herbert Ar- 
kin, Professor and Head of the Business 
Statistics Division of the Baruch School 
of Business of the City College of Nevi 
York. Dr. Arkin has provided an analy- 
sis of the Fisher Report, which is ap- 
pended to NCTA's Additional Reply 
Comments (NCTA, ARC, Exhibit B). In 
Dr. Arkin's opinion, "the conclusions in 
the report, about the effect of CATV 

10. E.g., "Thus, for example, an increase above the average of five half hours of duplication to the 5,500 CATV subscribers presently receiving the local 
station in an average 3rd and 4th quartile audience area would reduce net profits a minimum of 45%, or from $23,500 to $10,500, assuming no correspond- 
ing cut in expenditures." (Report, p. 104) Despite the general sensitivity of the expenditures of smaller stations to a drop in revenues, Dr. Fisher's data 
suggests that the very smallest ("fourth quartile") stations "may presently be at the expenditure margin (as well as the profit margin) with little leeway 
remaining for cost reduction." (Report, p. 99, and compare p. 36 fn. 33). 

11. By way of example NCTA states that it would appear logical to assume that when an AM station receives competition from a second AM station it will 
incur a loss of advertising, whereas the Commission found that both develop their own advertising and, generally, a new broadcast station generates 
some new business (NCTA Further Comments, pp. 19-20). 

12. NCTA asserts that most of the allegations of adverse impact come from a small group of stations and not from the broadcast industry at large (Further 
Comments, pp. 87-88). 

13. See Report and Order in Docket No. 12443, Inquiry into the Impact of Community Antenna Systems, TV Translators, TV "Satellite" Stations, and TV Re- 
peaters" on the Orderly Development of Television Broadcasting, 26 F.C.C. 400; Hearings before the Communications Subcommittee of the Senate Committee on 
Interstate and Foreign Commerce, 86 Cong., ist Sess. 

14. The NCTA included a statistical compilation concerning each of the 250 CATV systems employing microwave facilities to relay one or more of the signals 
carried by the system. The data included: the location of the system; the stations received by the system; whether or not microwave facilities were used 
to receive the station; whether or not the system is located wtihin the A, B or City Grade contour of a station, and whether that station is carried on the 
system; the power and antenna height for each station; the time zone; the 1960 population, population renk and net weekly circulation, and market rank 
for the city of assignment of each station; the network affiliations of each station, and translators, if any assigned to the city where the system is located. 
(NCTA FC, p. 9, 137, Exh. 32.) NCTA has also furnished a series of maps of the United States showing three things: (1) the location of each city where 
a CATV system operates, employing microwave facilities; (2) the calculated Grade A contours of each TV station where the contour includes one or more 
cities having such a CATV system; (3) the location of each city where a TV station is operating or authorized. (NCTA, Appendix to Reply Comments, Exh. 3.) 

15. NCTA states that 13 of these 20 stations are duplicated at the system's location off -the -air because of contour overlap with another station affiliated with 
the same network or by translator operations (FC, p. 46). It also states that 60 of the 250 CATV systems are located in areas where there is off -the -air 
duplication by two or more staticns or translators (FC, p. 45). 

16. Dr. Fishesr has submitted a supplemental statement date with respect to the reliability of his conclusions. This statement also will be accepted. 
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subscriptions on the financial position of 
local television stations, are at best of 
dubious validity and at worst a possible 
complete misstatement." (NCTA, ARC, 
Ex. B, p. 15.) He bases this opinion on 
a set of criticisms of the report's logic, 
its statistical techniques and the data 
which it utilizes. 

35. Dr. Arkin argues that it cannot be 
asumed that all viewers who watch com- 
peting non -local signals on a CATV, 
rather than those of a local station, would 
watch the local station in the absence 
of a CATV system. Similarly, he urges, 
it cannot be assumed that all viewers of 
non -local programs on a CATV that does 
not carry the local station would watch 
the local station in the absence of CATV. 
In both cases, some people might not 
have used television at all in the ab- 
sence of CATV.[171 Put more generally, 
the advent of CATV may stimulate view- 
ing, resulting in more television homes 
and more hours of viewing. As a result, 
audience "lost" to the local station 
through non -carriage or competition and 
duplication may (1) be composed in part 
of audience which the station would 
never have had in the absence of CATV 
and (2) be compensated by new audience 
for the local station resulting from CATVs 
stimulating effect upon viewing gen- 
erally. 

36. Dr. Arkin also criticizes the Fisher 
Report for its asserted failure to "dis- 
close in detail the actual data used 
in the analysis" (NCTA, ARC, Ex. B, pp. 
6-8), and for various asserted faults in 
its statistical techniques. Particularly em- 
phasized are (1) the "built-in" correlation 
between actual and potential station au- 
dience in Dr. Fisher's fundamental for- 
mula, which in Dr. Arkin's view vitiates 
any conclusions drawn from that formula 
as to the relationship between other 
variables (relating to CATV) and actual 
station audience, and (2) the assertion 
that Dr. Fisher's group of study stations 
is not a probability sample or a repre- 
sentative cross-section of stations, from 
which projections can be made as to all 
stations, but rather a conglomerate group 
of stations as to which various kinds of 
data were available. (NCTA, ARC, Ex. B, 

pp. 8-15.) 
37. Apart from Dr. Arkin's analysis, 

NCTA makes a number of other critical 
comments on the Fisher Report. Most 
heavily emphasized is the claim that, 
using its own study group of 723 CATV 
systems and Dr. Fisher's 127 study sta- 
tions, NCTA has been unable to find 
any actual situations in which Dr. Fish- 
er's first two conclusions (as to the im- 
pact upon station revenues of 1000 sub- 
scriptions to a CATV not carrying the 
station) are applicable-much less borne 
out-in practice. (ARC, pp. 6-14) While 
making a number of other critical com- 
ments, NCTA states that it cannot respond 
to the remaining three basic Fisher con- 

clusions, because it does not have avail- 
able the data (particularly as to "average 
duplication") on which those conclusions 
were based or the time necessary to 
examine the data, were they available, 
and to prepare a response. (ARC, pp. 
6-7) 

38. Arguing that Dr. Arkin's analysis 
and its own comments demonstrate that 
the Fisher Report is entirely lacking in 
weight or meaning, NCTA petitions us 
to disregard that report totally as a basis 
for decision in these proceedings (ARC, 
p. 24). In the event we do propose to 
rely upon the report, NCTA requests an 
additional 134 days to "provide statis- 
tical evidence of the impact of the de- 
fects in the 'Fisher Report' and to insure 
that the basic technique was not faulty," 
as well as a Commission order that the 
basic data underlying the report be 
made available to NCTA (ARC, pp. 25- 
27)[ 18] 

B. Evaluation 
39. The comments of the parties cen- 

ter upon the effect which CATV compe- 
tition has, or may be expected to have, 
upon television broadcast service. We 
must evaluate this effect, however, in 
light of our statutory responsibilities. 
We must also take into account the basic 
conditions under which CATV systems 
and television broadcasting stations com- 
pete as alternative means for the distri- 
bution of television programs. We discuss 
these matters before taking up the ques- 
tion of CATV impact upon broadcasting 
service. 

1. Statutory Responsibilities of the 
Commission 

40. The fundamental statutory respon- 
sibilities of the Commission are clear. 
The Commission is charged with the 
duty of executing the policy the Com- 
munications Act to "make available, so 
far as possible, to all people of the 
United States, a rapid, efficient, Nation- 
wide and world-wide wire and radio 
communication service" (47 U.S.C. 151) 
and "generally to encourage the larger 
and more effective use of radio in the 
public interest" (47 U.S.C. 303(g). The 
Commission is also required to "make 
such distribution of licenses, frequencies, 
hours of operation, and of power among 
the several States and communities as 
to provide a fair, efficient, and equitable 
distribution of radio service to each of 
the same" (47 U.S.C. 307(b)). 

41. In the television field the Com- 
mission has sought to fulfill these re- 
sponsibilities on a nationwide basis 
through the Table of Assignments con- 
tained in Section 73.603 of the rules. 
When the basic assignment plan was 
promulgated in 1952, the Commission 
expected that the over-all assignments 
would substantially achieve the statutory 
objectives.[19] As was stated in the 
Sixth Report and Order (par. 67), by 
intermixing VHF and UHF asisgnments: 

"""*the Commission was able to for- 
mulate an asisgnment plan that has the 
potentiality of fulfilling the objective of 
Section 1 of the Communications Act. If 
all the VHF and UHF channels are uti- 
lized, there should be few, if any, peo- 
ple of the United States residing beyond 
the areas of television service. (See pri- 
orities 1 and 3.) Moreover, the Table 
has gone far in fulfilling the need of 
individual communities to obtain local 
television outlets. It has provided at 
least one assignment to over 1250 com- 
munities (see priority 2). And it has 
attempted where possible to provide 
each community with at leas two assign- 
ments." 

42. While many areas now have local 
outlets and/or multiple reception serv- 
ices, the full potential of the assignment 
plan has not been realized in the inter- 
vening years. Three major factors have 
contributed to this. First, UHF assign- 
ments in areas with sufficient population 
to support additional stations have not 
been utilized because of the difficulties 
of competing with VHF stations on an 
intermixed basis and because television 
sets capable of receiving UHF signals 
are not yet generally prevalent. Second, 
in some sparsely settled areas of the 
country where unused VHF as well as 
UHF assignments are available (notably 
in the mountain and Western states), 
there has not been sufficient population 
to provide economic support for local 
outlets or multiple services. And, third, 
some persons residing within the com- 
puted service areas of existing stations 
have not in fact received their broadcast 
signals because of adverse terrain or 
other conditions. 

43. The public demand for television 
service in areas too small in population 
to support a local station or too remote 
in distance or isolated by terrain to re- 
ceive regular or good off -the -air recep- 
tion has led to the development of CATV 
systems, "satellite" stations, translators 
and VHF repeaters or "boosters."[201 
This development has not been limited 
to areas which, absent auxiliary means 
of distributing television programs, 
would have been totally devoid of serv- 
ice. It has proceeded in areas with one 
and two off -the -air signals of good tech- 
nical quality, and-insofar as CATV is 
concerned-is proposesd for communities 
with three full network services. The 
public in all areas has made clear its 
demand for good reception of multiple 
program choices. This desire and need 
must be recognized and fulfilled, to the 
etxent practicable. It is one of the prin- 
cipal components of the public interest 
standard of the Communications Act. 
Indeed, it may be said that the develop- 
ment of CATV and other auxiliary means 
for distributing the signals of assigned 
stations to the public (something not 
envisioned at the time of the Sixth Re - 

17. Dr. Arkin also criticizes the Fisher Report's assumption that subscribers to a CAN which does not carry the local station must necessarily be a total 
loss to the station. In some cases, he points cut, the subscriber to such a system is equipped with a switch enabling him to choose-at any point in 
time-between cable and off -the -air reception. 

18. We note here that the basic data underlying the Fisher Report were in fact submitted by NAB for inclusion in the record of these proceedings by 
letters of October 26 and November 9, 1964. They have been associated with that record, and have been available to all parties since a time shortly 
after those dates. NCTA's assumption, in additional reply comments tendered on December 14, 1964, that this information was not available to it, is 

evidently based upon a misunderstanding. 

19. It was recognized, of course, that the allocation priorities could not be rigidly or mechanically applied in view of the limited number of available fre- 
quencies and varying geographic, economic, and population conditions from area to area (Sxth Report and Order, pars. 63, 65). 

20. See the Report and Order in Docket No. 12443, CATV and Repeater Services, 26 F.C.C. 403, for a description of the nature and development of 
CATV systems, satellites, translators and boosters. See also, Report and Order in Docket No. 14184, Television Broadcast Translator Stations, FCC 62-710, 
23 Pike & Fischer, R.R. 1565. 
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port and Order) now makes possible the 
realization of some of the most important 
goals which have governed our alloca- 
tions planning. The provision of at least 
four commercial program choices and 
an educational service to most parts of 
the United States, using auxiliary means 
where necessary, may now be a feasible 
goal.[211 

44. However, while CATV systems are 
capable of making a valuable contribu- 
tion toward the achievement of expanded 
television reception service, it is of the 
utmost importance to the over-all public 
interest that extensions of the Table of 
Assignments by auxiliary distribution 
means are accomplished on a fair and 
orderly basis, and that CATV systems 
and television broadcast facilities have 
complementary rather than conflicting 
roles. The distribution of multiple recep- 
tion services through CATV cannot be 
permitted to curtail the viability of exist- 
ing local service or to inhibit the growth 
of potential service by new broadcast 
facilities. Because of the prohibitive cost 
of extending the cables beyond heavily 
built-up areas, CATV systems cannot 
serve many persons reached by televi- 
sion broadcast signals. Persons unable 
to obtain CATV service, and those who 
cannot afford it or who are unwilling to 
pay, are entirely dependent upon local 
or nearby stations for their television 
service. The Commission's statutory obli- 
gation is to make television service avail- 
able, so far as possible, to all people of 
the United States on a fair, efficient, and 
equitable basis (Sections 1 and 307(b) 
of the Communications Act). This obliga- 
tion is not met by primary reliance on 
a service which, technically, cannot be 
made available to many people and 
which, practically, will not be available 
to many others. Nor would it be com- 
patible with our responsibilities to per- 
mit persons willing and able to pay for 
additional service to obtain it at the ex- 
pense of those dependent on the growth 
of television broadcast facilities for an 
adequate choice of services. 

45. Moreover, local stations afford a 

means for community self-expression. 
They provide programming designed to 
meet the particular tastes and needs of 
the public in their service areas, such 
as local news and public affairs, and 
are accountable to the Commission for 
operations in the public interest. Very 
few CATV systems originate local pro- 
gramming. Even if they were to do so 
generally, and were to comply with the 
safeguards contained in Sections 315 
and 317 of the Communications Act and 
other aspects of the public interest stand- 
ard for broadcast operation, CATV-origi- 
nated local programming would not be 
available to persons residing in rural 
areas and other non -subscribers. 

46. In addition, the Table of Assign 

ments is predicated upon the social desir- 
ability of having a large number of social 
outlets with diversity of control over 
disseminating sources rather than a few 
stations serving vast areas and popula- 
tions.[22] In the Sixth Report and Order 
the Commission rejected the "Dumont" 
allocation plan and its premise that chan- 
nel assignments should be clustered in 
major cities with sufficient population to 
support extensive television facilities, 
while smaller communities within an 
appropriate range should obtain recep- 
tion service from the major cities rather 
than attempt to support stations with 
their own less substantial economic re- 
sources. The Commission stated (Sixth 
Report and Order, par. 70): 

"The Commission, on the other hand, 
believes that on the basis of the Com- 
munications Act it must recognize the 
importance of making it possible with 
any table of assignments for a large 
number of communities to obtain tele- 
vision assignments of their own. In the 
Commission's view as many communities 
as possible should have the opportunity 
of enjoying the advantages that derive 
from having local outlets that will be 
responsive to local needs." 

47. Thus, our commercial television 
system is based upon the distribution of 
programs to the public through a multi- 
plicity of local station outlets. In seeking 
to lift restrictions upon the growth of 
multiple services imposed by the UHF - 
VHF problem, we have not turned to an 
alternative system of signal and program 
distribution, based upon a handful of 
"super stations" and a nationwide net- 
work of wires, microwave relays and 
translators. Our fundamental program in 
this area stems from the all -channel re- 
ceiver legislation, enacted in 1962 (76 
Stat. 150, 151). And that legislation, 
recognizing the importance of local out- 
lets and local service, seeks an expansion 
of the present system through the crea- 
tion of new station outlets in the UHF 
bands. As the House Report states (H.R. 
Rep. No. 1559, 87th Cong., 2d Sess., 
P. 3): 

"The goal is thus a commercial tele- 
vision system which will (1) be truly 
competitive on a national scale by mak- 
ing provision for at least four commer- 
cial stations in all large centers of popu- 
lation; (2) provide at least three compet- 
itive facilities in all medium-sized com- 
munities; and (3) permit all communities 
of appreciable size to have at least one 
television station as an outlet for local 
self-expression." 

48. These considerations, all expressed 
or inherent in our Carter Mountain de- 
cision, lead to certain broad conclusions: 

(1) If there is a significant risk that 
CATV competition will destroy or seri- 
ously degrade the service offered by a 
television broadcaster, our statutory du- 

ties require us to seek means to prevent 
this result. The competition involved is 
not between basically similar entities, 
which offer similar benefits to the pub- 
lic. On the contrary, if CATV operations 
should drive out television broadcasting 
service, the public as a whole would lose 
far more-in free service, in service to 
outlying areas, and in local service with 
local control and selection of programs- 
than it would gain. 

(2) It is therefore inappropriate to 
equate competition between broadcast- 
ing stations with competition between 
broadcasting and CATV. In dealing with 
competition between broadcasters, the 
courts have said: "Of course the public is 
not concerned with whether it gets serv- 
ice from A or from B or from both com- 
bined. The public interest is not dis- 
turbed if A is destroyed by B, so long 
as B renders the required service." Car- 
roll Broadcasting Co. v. Federal Commu- 
nications Commission, 258 F. 2d 440 
(C.A.D.C.). But if CATV competition 
should destroy a broadcasting operation, 
the CATV would not thereafter "render 
the required service." 23/ 

(3) We cannot properly ignore this 
problem until and unless it is raised in 
the context of individual adjudicative 
cases. As the Supreme Court long ago 
pointed out, "The Communications Act 
is not designed primarily as a new code 
for the adjustment of conflicting pri- 
vate rights through adjudication. Rather 
it expresses a desire on the part of Con- 
gress to maintain, through appropriate 
administrative control, a grip on the dy- 
namic aspects of radio transmission." 
Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U.S. 134, 
138 (1940). Our responsibilities are not 
discharged, therefore, by withholding ac- 
tion until indisputable proof of irrepar- 
able damage to the public interest in 
television broadcasting has been com- 
piled - i.e., by waiting "until the bodies 
pile up" before conceding that a prob- 
lem exists. Our duty is "to encourage the 
larger and more effective use of radio 
in the public interest"-to ensure that all 
the people of the United States have the 
maximum feasible opportunity to enjoy 
the benefits of broadcasting service. To 
accomplish this goal, we must plan in 
advance of foreseeable events, instead 
of waiting to react to them. 

(4) This is not in any way to ignore or 
to denigrate the very real contribution 
which CATV service makes to the public 
interest. Our conclusion is rather that 
community antenna television serves the 
public interest when it acts as a supple- 
ment rather than a substitute for off -the - 
air television service. The question at the 
heart of these proceedings is whether 
and to what extent rule making action is 
necessary or appropriate to integrate 
CATV service into our existing television 

21. We note that the University of Utah has extended the educational service of Station KUED in Salt Lake City to communities throughout the State by 
means of translators, and the Department of Health, Education and welfare Hill grant matching funds for the construction of educational translator stations. 

22. See Associated Press v. United States, 326 U.S. 1, 20 (1945); The Goodwill Stations, Inc., v. Federal Communications Commission, 325 F. 2d 637, 640 
n.5 (C.A.D.C.); United States v. Storer Broadcasting Co., 351 U.S. 192. As the court noted in the Goodwill case (325 F. 2d at 640, and n. 5), the Commis- 
sion concluded in the clear channel proceeding that it was technically feasible for Class IA standard broadcast stations to expand their skywave serv- 
ices by high power but was concerned as to whether the social and economic objections to high power had been sufficiently met, i.e., "whether (1) authoriz- 
ing a few 'super -power' radio stations to serve a vast area and population would be compatible with the principle that the widest possible dissemination 
of information from diverse and antagonistic sources of local origin is in the public interest; (2) whether it is in the public interest to allow ,a few sta - 
tons to achieve the competitive pre-eminence that would come with their use of higher power." 

23. For this reason, while we are aware that off -the -air competition from another broadcaster can-in some situations-be more damaging to an individual 
station than competition via CATV (cf., Seiden Report, pp. 72-3), and while we do consider carefully any harm to the public interest which might result 
from this cause, in accordance with the doctrine of the Carroll Broadcasting decision, we do not normally regard this kind of competition as ground for the 
kind of concern with which we must view the potential effects of CATV competition upon broadcasting. 
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system-to ensure that CATV performs its 
valuable supplementary role without un- 
duly damaging or impeding the growth 
of television broadcasting service. 

2. Basic Conditions Under Which Com- 
petition Occurs 

49. It is often asserted that CATV sys- 
tems do not, in fact, compete with broad- 
casting stations, since they do not com- 
pete for the advertising dollar on which 
commercial broadcasting lives. While 
superficially appealing, we cannot ac- 
cept this view. There are CATV systems, 
existing and proposed, which operate in 
areas of poor television reception and 
provide only the signals of local sta- 
tions, which are prevented from reach- 
ing these reception "pockets" by special 
terrain or other factors. Such a system 
provides, in effect, a pure "reception" 
service to its subscribers. It "competes" 
with broadcasting service only in the 
sense that the reception difficulties it is 
designed to overcome might in some 
situations be resolved by a change in 
station facilities (antenna height or loca- 
tion, effective power, etc.) or by the 
erection of one or more translators re- 
broadcasting the signals of local sta- 
tions. Much the same might be said of 
CATV systems which extend broadcast 
signals into areas that are simply beyond 
the range of any off -the -air broadcast 
signal. 

50. In large part, however, the CATV 
industry brings to areas already served 
by one or more stations the signals of 
other stations which are well beyond 
the normal range of reception. More- 
over, in providing additional television 
signals, it does more than supply sub- 
scribers with signals of their own choos- 
ing. As we have held on several occas- 
ions, the CATV operator-not the indivi- 
dual subscriber-determines which sta- 
tions (and sometimes which programs) 
it will be available on the system.24/ 
Systems that reach out for the signals of 
specific stations through the use of mi- 
crowave relay service are obvious, but 

not the only, examples of this kind of 
operation. When a cable system brings 
to a station's market additional signals 
which would not be readily available in 
the system's absence, it introduces com- 
petition for audience attention-and audi- 
ence attention is the basic commodity that 
a station sells to advertisers: 

51. The competition between CATV 
systems and stations may be marked by 
at least two features which are not pres- 
ent in the ordinary competition between 
broadcasting stations. First, the system- 
while carrying the signals of distant sta- 
tions - may not carry the signals of a 

local station which the subscriber is oth- 
erwise able to receive. Upon installation 
of the cable, the CATV operator may not 
provide the subscriber with a switch 
enabling him to choose between off - 
the -air and cable reception. Outdoor an- 
tennas necessary for off -the -air reception 
may be dismantled at the time of cable 
installation, or may not thereafter be 
maintained.25/ True, switching devices 
are sometimes installed (although the 
comments indicate considerable dispute 
as to the technical efficacy of such de- 
vices). But in any event the end result 
will often be a total loss of potential au- 
dience for the local station. For the sheer 
inconvenience of switching is an obvious 
deterrent to its use by the subscriber.26/ 
In effect, the CATV operator who does 
not carry local stations offers potential 
subscribers a choice between available 
off -the -air service and the entire bundle 
of services from distant stations which 
his system provides. A gain of a sub- 
scriber to the system will in most cases 
mean the effective loss of a potential 
viewer for the local station. This kind 
of barrier to competitive access is not 
created in the course of competition be- 
tween television broadcasting stations. 

52. Second, in subjecting the local sta- 
tion to competition from additional pro- 
gram services, the cable system does 
not enter the market for programming, 
as would a competing broadcaster. Tele- 

vision stations obtain their programs, 
for the most part, from various program 
suppliers. The most important of these, 
for most stations, are the national tele- 
vision networks. However, stations deal 
in addition with the distributors of fea- 
ture film, cartoon, syndicated and sports 
programming.27/ The station obtains 
the right to exhibit network programs 
by offering to the network a major por- 
tion of the compensation which the spon- 
sor or participating advertiser pays for 
the use of the station's facilities in con- 
nection with that program. The station 
normally obtains the right to exhibit 
non -network programs by outright pay- 
ments to non -network program suppliers. 

53. In dealing with program suppliers, 
stations usually obtain the exclusive right 
to exhibit programs within a particular 
geographical area and for a particular 
length of time. This exclusivity reflects, 
among other things, the judgment that 
duplication of the program within the 
station's market-either simultaneously 
or within some period of time - reduces 
the audience and the value of the pro- 
gram to the station. The amount and 
kind of exclusivity that can be created is 
restricted by our rules (in the case of 
network programs) and, more generally, 
by the antitrust laws.28/ However, our 
rules and the antitrust laws permit the 
creation of substantial exclusivity as a 
normal incident of the program distribu- 
tion process.29/ And this exclusivity is 
maintained, in large part, through the 
operation of Section 325 of the Com- 
munications Act, which forbids the re- 
broadcasting of any station's signal with- 
out the consent of the originating station. 
For network affiliation agreements and 
most station, contracts with other pro- 
gram suppliers either explicitly or impli- 
citly forbid the station to grant rebroad- 
casting consent for the programs in- 
volved without the approval of the sup- 
plier.30/ 

54. The CATV system that provides its 
subscribers with the signals of distant 

24. See, e.g., Frontier Broadcasting Co. v. Collier, 16 Pike & Fischer, R.R. 1005 (1958); CATV and TV Repeater Services, 26 F.C.C. 403, 427-8 (1959). Were 
the facts otherwise, a serious question would arise whether CATV systems are subject to regulation under Title II of the Communications Act as interstate 
communications common carriers. 

25. One of the standard selling points of CATV service is the subscriber's ability to dispense with expensive or unsightly outdoor antennas. 

26. This is apparent if we consider the situation in terms of network programming (and the appropriateness of focusing upon the network situation is 
pointed up by li) the fact that the principal basis for CATV growth thus far has been the provision of network service to areas where the programs 
of all three networks are not readily available, and (ii) the well-known impor'ance of network programming to the financial support of local television 
service. If, for example, there is a local CBS affiliate competing for audience with a CATV which brings in a distant big -city CBS affiliate, there is no 
reason to believe that the subscriber will go to the trouble of using the switching device on the back of his set in order to get the CBS programs locally 
rather than from the big -city channel on the CATV. Common sense indicates that the subscriber will in most instances take the easiest, most convenient route 
and simply watch CBS programs on the CATV channel (thus avoiding the necessity of using the switch several times a night as he goes back and forth 
from CBS to those programs of other networks which are available only on the CATV channels). 

27. The relatively few independent stations now on the air must, of course, rely primarily upon non -network sources of supply. 

28. Section 73.685(b) of our rules prohibits arrangements between a network and its affiliate which prevent or hinder another station in the same com- 
munity from broadcasting programs of the network not carried by the affiliate, or prevent a station in a different community from broadcasting any pro- 
gram of the network. The rules permit arrangements granting the affiliate a right of "first call" or "first refusal" in its community. The antitrust laws for- 
bid exclusive "clearances" for the "runs" of a feature film in any area which (a) apply against a theatre not in "substantial competition" with the exhibitor 
to whom clearance is granted, or (b) are longer in time or wider in area than is reasonably necessary to protect the value of the license in the run granted. 
They permit reasonable clearances, creating reasonable exclusivity, within these limits. United States v. Paramount Pictures, 334 U.S. 131 (1948); ABC -Para- 
mount Merger Case, 8 Pike & Fischer, R.R. 541, 561-71, 621-2 (1953). Similar restrictions would appear to apply to the distribution. of television programs. Cf., 
United States v. Loew's, Inc., 371 U.S. 40 (1962). 

29. See note 28 above. We note that our rules restrict the kinds of exclusivity that can be created by agreement between a network and its affiliate. They 
do not presently control the kinds of exclusivity which the network can create as a matter of its own practice and for its own reasons. Networks do, in 
fact, have substantial incentives to avoid program duplication in selecting their affiliates and in deciding whether to make their program available to stations 
not affiliated with them. (The most important of these is probably the advertiser view that duplication is a waste for which no payment is warranted. As 
a result, most network affiliates enjoy substantially exclusive access to the programs of their network in an area going well beyond their own commonun- 
ities and, in many cases, well beyond their Grade A reception contours. Similarly, although the network is free to offer its programs to another station when 
its affiliate refuses to clear time except on a delayed basis, it rarely does so. As a result, the affiliate's network programs are almost never dupulicated in 
advance of its own presentation and rarely thereafter, until the program leaves the network and enters the so-called syndication market. For a description 
of network practices in these respects, see Network Broadcasting, reprinted as H. Rep. No. 1297, 85th Cong., 2d Sess., pp. 208-47, 263-73 (1958). 

30. We have examined, of course, the network affiliation agreements in our files and have obtained sample contracts for the sale of right to exhibit syndi- 
cated ,feature film and sports programming from stations and program suppliers. In addition, our general experience supports the statement made above. 
For an example of the way in which one network has exercised control over the distribution of its programs through the operation of Section 325, see 
National Broadcasting Co., 20 Pike & Fischer, R.R. 1013 (1960). 
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stations presently stands outside of the 
program distribution process we have 
described. It has not been found subject 
to the requirements of Section 325.31. 
It does not compete for network affilia- 
tion, nor for access to syndicated pro- 
grams, feature films or sports events. 
It is not concerned with bidding against 
competing broadcasters for the right to 
exhibit these programs nor with bar- 
gaining with program suppliers for time 
and territorial exclusivity. Moreover, be- 
cause the distant station whose signal is 
carried has not control over the CATV's 
use of its signal, the question of whether 
a program should be exhibited through 
CATV facilities in any particular market 
cannot be the subject of bargaining or 
agreement between the distant station 
and the program supplier - although the 
question of whether the same program 
should be rebroadcast in that market by 
a television station or translator can be, 
and often is, the subject of such bargain- 
ing and agreement. 

55. This is not the usual competitive 
situation. The CATV system and the local 
broadcaster provide the public with ac- 
cess to the same basic product - the 
programs created or sold for distribution 
through broadcasting stations. The broad- 
caster, however, must himself obtain ac- 
cess to the product in the program distri- 
bution market, with its various restric- 
tions and conditions. The CATV opera- 
tor need not enter this market at al1.32/ 

56. The resulting situation is in many 
ways an anomalous one. From the point 
of view of an existing station, the CATV 
may-in providing its subscribers with 
the signals of distant stations - dupli- 
cate programs for which the station has 
bid and obtained exclusive exhibition 
rights. No other station in the same mar- 
ket could normally obtain access to those 
programs without effectively outbidding 
the local station in the program market. 
Nor could a translator carry them with- 
out the express or implied approval of 
the program supplier. The CATV, how- 
ever, carries them without paying any- 
one or engaging in any bidding process. 

From the point of view of an entrepre- 
neur considering the establishment of 
another station in the same market, the 
situation is even more anomalous. Over 
and above his inability to obtain pro- 
gram exclusivity as against the CATV 
system, the very programs which he can- 
not obtain from program suppliers (be- 
cause the existing station has been given 
exclusive exhibition rights in those pro- 
grams) are made available in the market 
by the CATV without any payment or 
bidding process. 

57. These considerations as to car- 
riage of the local station's signal and du- 
plication of its programming - like those 
stemming from our statutory responsibili- 
ties - lead to certain broad conclusions: 

"(i) As a competitive practice, the fail- 
ure or refusal by a CATV system to car- 
ry the signal of a local station is plainly 
inconsistent with our belief that CATV 
service should supplement, but not re- 
place, off -the -air television service. The 
cable system that follows such a prac- 
tice offers the subscriber the benefits 
of additional television service at the 
price of blocking of impeding his ac- 
cess to available off -the -air signals. 
Moreover, it gives the service of distant 
stations, offered to the subscriber as a 

group, an artificial advantage over the 
service of local stations in competing for 
the subscriber's attention. If the distant 
stations themselves were to establish a 

system carrying their signals, the anti- 
competitive character of their failure or 
refusal to carry the signals of local sta- 
tions would be obvious. We think it no 
less obvious where the CATV system is 
independently owned. 

"(ii) Because it is inconsistent with the 
concept of CATV as a supplementary 
service, because we consider it an un- 
reasonable restriction upon the local sta- 
tions ability to compete, and because it 
is patently destructive of the goals we 
seek in allocating television channels to 
different areas and communities, we be- 
lieve that a CATV systems failure to 
carry the signal of a local station is in- 
herently contrary to the public inter- 

est.33/ Only if we were persuaded that 
the overall impact of CATV competition 
upon broadcasting would be entirely 
negligible could we consider countenanc- 
ing such a practice.34/ 

"(iii) In light of the unequal footing on 
which broadcasters and CATV systems 
now stand with respect to the market for 
program product, we cannot regard a 
CATV system's duplication of local pro- 
gramming via the signals of distant sta- 
tions as a fair method of competition. 
We do not regard the patterns of exclu- 
sivity created in the existing system for 
the distribution of television programs 
as sacrosanct. We think it apparent, how- 
ever, that the creation of a reasonable 
measure of exclusivity is an entirely ap- 
propriate and proper way for program 
suppliers to protect the value of their 
product and for stations to protect their 
investment in programs.35/ We think 
the basic Congressional judgment under- 
lying Section 325's limitation on rebroad- 
casting is the same. 

"(iv) Nor do we consider the duplica- 
tion of existing off -the -air service to be 
consistent with CATV's appropriate role 
as a supplementary service. Whatever 
the ultimate impact of CATV competition 
upon the revenues and operation of 
competing stations, duplication is highly 
likely to affect the audience for the spe- 
cific programs involved.36/ And it does 
so without generally offering the public 
a substantially different service. We be- 
lieve that a service such as CATV, which 
lives on the product of the existing tele- 
vision system and finds its justification 
as a supplementary service, should at a 
minimum give some measure of recog- 
nition to the fundamental distribution 
practices that have developed in the par- 
ent industrys competitive program mar- 
ket-to exhibition rights for which oth- 
ers must bargain and pay but which it 
has thus far been able to use without 
any bargaining by itself or by the sta- 
tions whose signals it carries.37/ Once 
again, unless we were convinced that 
the impact of CATV competition upon 
broadcasting service would be negli - 

31. See CATV Systems and TV Repeater Services, 26 F.C.C. 403, 429-30 (1959). 

32. We are aware, of course, of the pending copyright litigation in which program suppliers are seeking to establish their right to control the use by CATV 
systems of signals carrying their programs. See United Artists Associated, Inc. v. N.W.L. Corporation, Civil Action No. 60-2583, U.S. District Court for 
the Southern District of New York, filed 1960; Columbia Broadcasting System, Inc. et al. v. Teleprompter et al., Civil Action No. 64-3814, U.S. District Court 
for the Southern District of New York, filed 1964. We neither intimate nor express any view as to the merit of these suits, which fall beyond our jurisdic- 
tion. We cannot close our eyes, however, to the significance which the present inability of program suppliers to control the availability of their programs 
via CATV has for competition between CATV and broadcasting stations. 

33. We note that in 1959 we expressed our willingness to recommend legislation requiring that all CATV systems carry the signals of local stations. 
CATV Systems and TV Repeater Services, 26 F.C.C. 403, 439 (1959). The ma jor factors which prevented the imposition of such a consideration upon licenses 
for microwave relays serving CATVs in the common carrier and business radio services were (1) our determination-since reconsidered and reversed in the 
Carter Mountain decision - that it would be legally improper to consider the economic impact of a common carrier's provision of service to a CATV upon 
competing broadcasters in deciding whether to issue a common carrier authorization, and (2) the fact that at the time we had not yet opened microwave 
frequencies for the use of private business entities on a regular basis. See Frequnecy Allocations Above 890 Mc/s, 18 Pike & Fischer, R.R. 1767 (1959); 
20 Pike & Fischer, R.R. 1602 (1960). 

34. In the above discussion we have focussed upon commercial television broadcasting. We point out that any substantial roadblock to the reception of 
lical noncommercial educational signals by CATV subscribers would also be contrary to established national policy which seeks to promote the widest re- 
ception of educational television service. See Public Law 87-477, 87th Cong., 2d Sess; Sen. Rep. No. 1526, 87th Cong., 2d Sess., p. 3; H.R. Rep. No. 1559, 
87th Cong 2d Sess., pp 3-4. 

35. We note that our Network Study Staff rejected the idea that the right of "first call" for network programs should be abolished, on the ground that this 
right is essential to the working of the network system. See Network Broadcasting, supra, pp. 274.5 (1958). 

36. This probability is clearest with regard to simultaneous duplication, where-a prior-it is reasonable to expect that the station's audience among sub- 
scribers might be reduced by as much as one-half, since there is no real basis for preference as between watching the same program on the local chan- 
nel or that of the distant station. But a similar effect on audience is often likely in the case of duplication within a short time of presentation by the local 
station. 

37. In 1959, while we rejected proposals that non -duplication requirements be imposed on CATV systems, we concluded that the restrictions on rebroad- 
casting embodied in Section 325 of the Communications Act should be extended to the distribution of broadcast signals by CATVs, both in order to clarify 
the situation with respect to property rights (. . . we believe Congress intended to recognize and protect the property rights in programs)" and in order 
to "place the CATV under the same conditions as the broadcaster with respect to access to programs originated by other stations." CATV Systems and TV 
Rep Services, 26 F.C.C. 403, 438-40 (1959). The Congress, however, has no t seen fit to adopt this recommendation. Various parties to these proceedings 
now urge us to construe the microwave carriage and distribution of television signals by or for the benefit of CATVs as a single transaction which, in 
effect, constitutes "rebroadcasting" under the existing provisions of Section 325. We think the proposed construction is a strained one, which we are 
not at liberty to adopt. However, we believe that reasonable non -duplication requirements will serve, in part, to achieve the equalization of competitive 
conditions at which the "rebroadcasting consent" proposal is, in large part, aimed. 
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gible, we would favor some restrictions 
upon the ability of CATV systems to du- 
plicate the programs of local broadcast- 
ing systems, as a partial equalization of 
the conditions under which CATV and 
broadcasting service compete." 

3. Impact of CATV Competition on the 
Development of Television Broadcasting 
Service. 

58. In light of what we have said 
about the basic conditions under which 
competition between CATV systems and 
broadcasting stations occurs, it is plain 
that these proceedings do not turn upon 
a showing that CATV competition is de- 
monstrably certain to cause wide -spread 
and serious damage to the public inter- 
est in television broadcasting. We think 
the basic fact that CATV service, while 
entirely dependent upon television 
broadcasting, also offers substantial com- 
petition to television station outlets is 
enough to justify regulatory action de- 
signed to ensure that the competition 
involved is conducted under fair and 
reasonable conditions. But in any event, 
in light of our statutory responsibilities, 
we cannot view the issue before us as 
one which depends upon a showing that 
CATV competition is highly likely to 
cause the wholesale demise of television 
stations across the country in the imme- 
diate future. 

59. There is another reason for taking 
this position. When we last considered 
the overall questions raised by the de- 
velopment of CATV, our approach to 
the "economic impact" issue was fo- 
cussed largely upon the question of 
whether the adverse impact of CATV 
competition on broadcasters "would jus- 
tify us in taking action, or seeking au- 
thority under which we could act, to 
bar CATVs from coming into or con- 
tinuing to operate in a particular mar- 
ket." CATV and TV Repeater Services, 
26 F.C.C. 403, 424 (1959).38/ As we 
stressed at the beginning of this Report 
and Order, however, the issue in these 
proceedings is not whether to bar CATV 
entry into any particular market or mar- 
kets. It is rather whether to permit the 
use of microwave facilities to serve 
CATVs, while imposing some restrictions 
upon the manner in which the relevant 
cable systems compete with local tele- 
vision station. And, as our 1959 Report 
points out, "The amount and certainty 
of the impact which we would have to 
find in order to justify a particular 
course of restrictive action naturally var- 
ies with the character of the particular 
action to be considered." (26 F.C.C. at 
424). 

60. With these considerations in mind, 
we turn to an evaluation of the facts 
on the question of impact. We shall dis- 
cuss this question first in terms of im- 
pact on existing operations and second 
in terms of the indications for new sta- 
tions that may come on the air in the im- 
mediate future. In both instances, we 
stress, the question is not only whether 
CATV competition may destroy or pre- 
vent the establishment of stations (and 
thus frustrate achievement of the "fair, 
efficient and equitable" distribution of 
both local and non -local television serv- 

ice contemplated by Section 307(b) of 
the Communications Act), but also wheth- 
er it may seriously impair the ability 
of stations fully to serve the needs and 
interests of their communities (cf., Pro- 
gram Policy Statement, 20 Pike & Fisch- 
er, R.R. 1901 (1960)). 

61. When we last reviewed the over- 
all effect of CATV competition upon tele- 
vision stations, we concluded that "there 
is an impact upon television stations, reg- 
ular and satellite, from the operation of 
auxiliary services of substantial size 
which bring competing signals into the 
stations' home communities (and perhaps, 
to a lesser extent, into other communi- 
ties within their coverage areas)." We 
were unable to determine, however, "at 
what point, in terms of size of the mar- 
ket or auxiliary, the number of signals 
brought in, etc., this impact becomes 
serious enough to threaten the station's 
continued existence or serious degrada- 
tion of the extent and quality of its 
service." CATV Systems and TV Repeater 
Services, 26 F.C.C. 403, 421-2 (1959). 
We reviewed three cases in which sta- 
tions had gone off the air claiming that 
CATV competition was the cause of 
their demise (26 F.C.C. at 415-18) and 
concluded that it was impossible to iso- 
late the effect of CATV competition 
from other factors which might - absent 
CATV - have presented successful op- 
eration (26 F.C.C. at 422-3), We also 
considered evidence of less extreme sit- 
uations in which broadcasters had 
claimed that they had been forced to 
curtail their service to the public be- 
cause of CATV competition (26 F.C.C. 
at 418-29, 423), but concluded that "the 
circumstances are essentially as unpre- 
dictable as the occurrences of the more 
drastic situations." (26 F.C.C. at 423). 

62. As of the date of our 1959 Report, 
a number of other stations which were 
subject to some degree of CATV com- 
petition had gone off the air without 
citing CATV as a substantial factor in 
their situations. And, as NCTA notes, 
since 1959 yet other stations subject 
to some CATV competition have gone 
off the air, but non has publicly cited 
CATV as an important factor in their fi- 
nancial difficulties. Moreover, a number 
of the stations which in 1959 were com- 
plaining that CATV competition was 
placing them in a precarious condition 
having subsequently enjoyed sufficient 
financial health to increase the rates at 
which their facilities are sold to net- 
work and non -network advertisers. 

63. We cannot regard these facts, how- 
ever, as dispositive of the question of 
impact upon existing stations. Quite 
aside from the inherent weakness of an 
approach which makes conclusions turn 
upon whether or not a station owner or 
manager has publicly cited CATV as a 

causal factor in financial difficulties, the 
situation with which we are faced is not 
static but dynamic. Concentration upon 
the immediate results at a particular 
point in time in a few particular situa- 
tions - without probing underlying fac- 
tors and the longer range trends af- 
fecting them - can produce highly er- 

ratic conclusions.39/ 
64. Looking, then, to the underlying 

factors, we note that in 1959 we conclud- 
ed that "The amount of impact . de- 
pends not only on the number of people 
served by the auxiliary service and that 
number's relation to the size of the 
market, but also on the number and 
character of the signals brought in." (26 
F.C.C. at 420). The record of the land- 
mark Carter Mountain case illustrates the 
operation of these factors. It shows that 
the amount of local revenue received by 
Station KWRB-TV, Riverton, Wyoming 
from each of the major towns in its 
market area was inversely proportional 
to the ratio of CATV subscribers to total 
TV homes in each town. As shown in the 
table below, the towns with the lower 
proportion of CATV homes produced dis- 
proportionately greater revenue to the 
station than communities of comparable 
size but with substantial ratios of CATV 
penetration: 
On the basis of these and other facts 
as to KWRB-TV's condition as a small 
market station, we found that the un- 
conditional grant of an application for 
microwave service - which would re- 
sult in substantially improved reception 
of distant signals - would probably also 
result in the station's demise. Upon re- 
view, the Court of Appeals held that 
the record "amply" supported our con- 
clusion. Carter Mountain Transmission 
Corp., 32 F.C.C. 459, affirmed, Carter 
Mountain Transmission Corp. v. FCC, 321 
F. 2d 359 (C.A.D.C.), cert. den., 375 U.S. 
951 (1963). 

65. In seeking to determine whether 
it is probable that many other stations 
will be faced with circumstances like 
those of the Carter Mountain case, we 
must take account of nationwide trends 
affecting the nature of CATV service of- 
ferings, the character of the markets en- 
tered and the degree of penetration 
achiéved. In this respect, we think, there 
is ground for real concern. In 1959, 
there were approximately 550 identified 
CATV systems, serving as estimated 1, 
500,000 persons (26 F.C.C. at 408). Now 
approximately 1300 CATV systems serve 
4,000,000 or more viewers (NCTA, FC 
p.8). In the late 1950's and early 1960's, 
franchises for cable systems were granted 
at an average rate of 50 a year. Between 
October 1963 and July 1964, the num- 
ber of franchises granted was 158. (Sei- 
den Report, p. 49). The average CATV 
system provided three signals to its sub- 
scribers in 1959 (26 F.C.C. at 407); now, 
the majority provides five or more sig- 
nals (Seiden Report, pp. 53-4). It is not 
uncommon for a system to offer as 
many as 12 channels. In 1959 only 50 
CATV systems made use of microwave 
facilities, and the maximum distance 
from which signals were brought in was 
some 300 miles (26 F.C.C. at 409). Since 
then, the number of systems using mi- 
crowave has increased more than five- 
fold to 250 in 1964 (NCTA, FC, p. 9) 
and many more today. Microwave appli- 
cations pending before us involve dis- 
tances of 665 miles or more. And while 
the CATV industry originated in sparse - 

38. See also 26 F.C.C. at 425 (par. 54) and 436-8. 

39. For example, the station in Kalispell, Montana, which had been off the air, had returned to the air at the time of our 1959 Report, and we relied 

heavily on this fact (26 F.C.C. at 416 and 422). Shortly thereafter, the station once again ceased operation-this time permanently. Also see generally 

the discussion in the Fisher Report on pp. 7-10. 
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ly settled areas and areas of adverse 
terrain, with little or no off -the -air tele- 
vision service, it is now spreading to 
metropolitan centers with as many as 

two local stations and is proposed for 
three -station cities such as Cleveland, 
Philadelphia, Pittsburgh and Balti- 
more.40/ 

66. CATV has already achieved signi- 
ficant penetration of the service areas of 
many stations, particularly small market 
stations, and the trend toward increasing 
penetration is apparent. In 1959, very 
few stations reported a heavy penetra- 
tion of their overall service areas by 
CATVs. (See 26 F.CC. at 447-52). Our 
current study, however, showed 32 sta- 

tions whose Grade A contours contained 
CATV subscribers aggregating 10% or 
more of the station's net weekly circula- 
tion (as measured by the American Re- 

search Bureau surveys in standard use 

by stations and advertisers). Some 25 sta- 

tions showed a similar penetration of 
their Grade B contours. Over 45% of the 
stations in one and two -station markets 
had some CATV penetration of their 
contours. Over 50% of the stations in 

markets ranking below 151 in size had 
some CATV penetration of their Grade A 
contour equalled over 11% of their net 
weekly circulation. (Seiden Report, pp. 
75-80). 

67. Particularly noteworthy is the ex- 
perience of the seven stations with CATV 
subscribers exceeding 25% of their net 
weekly circulation within their Grade A 
contours. ('The individual station pene- 
tration ratios were as follows: 27%, 29%, 
34%, 46% and 55%.) All seven of these 
stations are effectively in one -or -two - 
station markets. Six are in markets rank- 
ing in size below 199. None of the sta- 

tions reported gross revenues of more 
than $224,000 in 1963, and five of the 
seven operated at a loss. (Seiden Report, 

pp. 767). 
68. These figures do not, of course, 

establish that substantial CATV penetra- 
tion always or even usually causes sta- 
tions which might otherwise operate 
profitably to operate at a loss.41 / Now, 
as in 1959, we think it impossible, with 
the data at hand, to isolate reliably the 
effects of CATV competition from all of 
the other factors which operate to pro- 
duce particular financial results in dif- 
fering settings. The Fisher Report, in our 
view, marks a substantial advance to- 
ward the goal of isolating and predicting 
the effects of CATV competition, and 
we think many of the criticisms leveled 

at that report by other parties are mis- 
placed.42/ But there remain a number 
of questions. The Fisher Report assumes 
that a small decline in reported station 
circulation is followed by an equivalent 
decline in the prices advertisers are will- 
ing to pay. The Report furnishes no spe- 
cific evidence of this fact, and our ex- 
perience is that - particularly where na- 
tional advertisers deal with smaller mar- 
kets - there is much less tendency to 
react to small changes in station audi- 
ence.43/ There is also a question con- 
cerning the extent to which the various 
conditions described in Dr. Fisher's con- 
clusions (as to non -carriage and dupli- 
cation where the subscriber was previ- 
ously able to receive one or more sta- 
tions) are present in practice.44/ Without 
further exploration of these and other 
questions,45/ we would not and do not 
rely upon Dr. Fishers conclusions as to 
the dollar effects of CATV competition 
and their significance in different set- 
tings. 

69. To suggest that the likelihood of 
serious impact can therefore be dis- 
missed, however, is to misconceive en- 
tirely the terms on which the problem 
comes to us. Now, as in 1959, it is plain 
that CATV competition can have a sub- 
stantial negative effect upon station au- 
dience and revenues, although we lack 
the tools with which to measure precisely 
the degree of such impact. Now, as was 
not the case in 1959, the CATV industry 
is in a very rapidly expanding stage of 
its career. The long range trends are in 
the direction of deeper CATV penetra- 
tion and greater impact. Countervailing 
factors may, in a number of cases, offset 
or mask these effects. If present trends 
should continue, however, there is good 
reason to believe that the negative ef- 
fects will become dominant in more and 
these factors, there is an additional rea - 
more situations. Moreover, aside from 
son to believe that competitive impact 
will be more serious in the future than it 
has been in the past. As we have noted, 
and as NCTA itself has pointed out, the 
typical national advertiser (network or 
non -network) is barely aware of the ef- 
fect of CATV upon station audience or 
its role in making the programs broad- 
cast in one market available in others. It 
is highly probable that national adver- 
tisers will in the future take much great- 
er account of CATV operations, and that 
estimates of adverse impact upon sta- 
tions will become increasingly real. Rat- 
ing services are beginning to supply the 

relevant information and the data com- 
piled in these proceedings will undoubt- 
edly direct advertiser attention to the 
significance of CATV. Advertisers nor- 
mally view duplication as a waste for 
which they will not pay, and network 
affiliations and rates are based on the 
amount of unduplicated coverage a sta- 
tion can provide.46/ As advertisers be- 
come aware that the purchase of big 
city stations may include coverage of 
Secondary markets, it is likely that they 
will react.47/ 

70. Prediction of particular results in 
particular cases must, of course, remain 
hazardous. We think it clear, however, 
that the most serious effects will be felt 
by (1) stations in smaller one and two - 
station markets, where the public does 
not receive the full services of all three 
national networks off -the -air, (2) by mar- 
ginal stations in larger markets, and (3) 
by new stations coming on the air. The 
latter point is particularly significant. In 
1959, we said (26 F.C.C. at 425): "In 
the area of impact on the development 
of new stations . . . we can only con- 
clude that there is probably an impact 
in some situations, so that in these situ- 
ations a regular station will not be built 
with the auxiliary service in existence, 
whereas absent the auxiliary service it 
would be. But there is no way to define 
these situations, or tell when they exist 
or do not exist." 

As a general matter, it remains true 
that there is no way to predict with 
reliability the results of individual cases. 
In light of the explosive growth of CATV, 
however, there is one overriding fact 
which we must take into consideration. 

71. The remaining idle VHF channel 
assignments fall largely in sparsely set- 
tled regions west of the Mississippi 
River. Other potential new television 
stations must operate in the UHF fre- 
quency bands. The all -channel receiver 
legislation enacted in 1962 provides a 

basis for successful UHF operation in 
many areas which has hitherto been 
lacking. But the all -channel legislation, 
while a necessary first step toward more 
extensive use of UHF frequencies, affords 
no automatic guarantee of successful 
UHF operations-particularly where they 
are conducted in competition with estab- 
lished VHF stations. The full effects of 
the legislation will not be felt for sev- 
eral years. Moreover, the earlier history 
of UHF failures prior to the legislation, 
[48] and residual "psychological" preju- 

40. We note that, for the most part, the move into three -station markets remains in the proposal stage. The heart of CATV development is still in areas 
which lack good reception of three full network services. (See Seiden Report, pp. 82-4.) 

41. See Seiden Report, pp. 73-5, 80. 

42. For a discussion of one of the major criticisms made by Dr. Arkin, see Seiden Report, pp. 67-9. 

43. Cf., Seiden Report, pp. 64-6, 71-2; NCTA, ARC, p. 25. 

44. See par. 37, p. 17, above. Although the comments do not make the point explicit, it is apparent that NCTA has used predicted coverage contours to 
determine whether CATV subscribers would otherwise be able to receive a station off -the -air. (ARC, pp. 9, 10, 14) Dr. Fisher, on thé other hand, has 
utilized primarily American Research Bureau survey data (Fisher Report, pp. 17-20). Nothwithstanding this fact-which may account in large part for any 
differences in their results-we think the NCTA comments point up an area which requires exploration in depth before serious reliance is placed upon 
Dr. Fisher's specific conclusions. 

45. In particular, we are concerned with the degree to which the cost data used to establish the net and gross profits of different stations cf.fn. 9, p. 13, 
above) and the audience data supplied by rating services, which in some cases may have unduly magnified the effects of CATV competition on station 
audience because of inadequate sampling techniques (cf. par. 12, p. 8, above), can be used to establish relatively precise dollar figures for the effects 
of CATV competition and its relation to station profitability. 

46. See Network Broadcasting, supra, pp. 209-12, 216-20, 226-9, 233-6, 263-74 (1958). 

47. "Shculd the marketplace become aware of these data the economic results could be disastrous for small market stations. The networks would cut back 
the station's hourly rate, and the spot market or the rating agencies would adjust the audience rating to effect a higher CFM," Seiden Report, p. 77; see 
also id. at pp. 72 and 75. 

48. See, e.g., Second Report on Deintermixture (1956), 21 F.R. 4958, 13 Pike 8 Fischer, R.R. 1571; Greylock Broadcasting Co. v. United S , 231 F. 2d 
748 (C.A.D.C.); Fort Harrison Telecasting Corp. v. Federal Communications Commission, 324 F. 2d 379 (C.A.D.C.); Triangle Publications, Inc. v. Federal Com- 
munications Commission, 291 F. 2d 342 (C.A.D.C.). 
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dices against UHF are interim factors to 
be overcome. Acceptance of UHF is also 
dependent upon technological advances 
in UHF receiving and transmitting equip- 
ment, which, in turn, are most likely to 
be stimulated by the advent of new UHF 
stations. 

72. In short, we are in a critical period 
with respect to UHF development. Most 
of the new UHF stations will face con- 
siderable financial obstacles. Many will 
be deprived of access to network affili- 
ation. Many, in addition will lack access 
to popular syndicated and feature film 
or sports programs, which are under 
long-term contract to existing stations. 

73. NCTA asserts that fears for the 
impact of CATV competition upon poten- 
tial UHF stations are groundless. It points 
out that in the absence of all -channel or 
other UHF -equipped receivers a CATV 
may extend the circulation of a UHF sta- 
tion by carrying it to subscriber homes 
with VHF -only receivers. Its figures show 
that in 14 of the 22 cases where UHF 
stations are now subject to CATV compe- 
tition in their home community, the sta- 
tion went on the air after the CATV 
system or systems were already in oper- 
ation. Its figures also show that CATV 
competition was present in 10 out of 107 
cases in which UHF stations have left 
the air. NCTA cites letters from 2 out 
of the 10 relevant UHF broadcasters 
complimenting their CATV competitors 
on the assistance received through CATV 
carriage of UHF signals. It argues further 
that the factors which caused the demise 
of 97 UHF stations without CATV compe- 
tition must have been the primary cause 
of UHF failure in the 10 instances where 
CATV competition was present. In sum, 
it urges that UHF stations do go on the 
air in the presence of CATV and that 
few UHF stations with CATV in their 
home community go off the air. 

74. We think this showing wholly 
inadequate to support the proposition 
which NCTA advances. With no specifi- 
cation of the degree to which any of the 
stations involved were subletced to 
CATV competition, or to which they bene- 
fited from CATV extension of their cov- 
erage, it is impossible to derive from 
this data any inference as to the effects 
of CATV on UHF development. 

75. On the other hand, there is one 
general factor giving cause for serious 
concern. As NCTA points out, a CATV 
sells to the public what a broadcasting 
station provides free of charge. (FC, pp. 
120-1). Inevitably, the primary attraction 
offered the public by the CATV operator 
must be service which is not available 
off -the -air. In some cases, this may take 
the form of a better picture than is re- 
ceivable through normal means. In many 
cases, however, the primary economic 
justification for CATV entry into an area 
must be its ability to provide program- 
ming of distant stations which is not 
already available off -the -air from exist- 
ing local stations. The ability to provide 
programming not available from existing 
stations, however, must also be the basic 
reason for the development of any new 
local station or stations. The competition 
between the two must necessarily be 
sharp and direct, and the likely impact 
correspondingly severe. We have noted 
the claim that CATV systems aid in the 
development of UHF stations by giving 
them a "built-in" potential audience on 

the VHF sets in the homes of subscribers. 
To the extent this is so, it seems to us 
an additional reason to require carriage 
of a local station's signal by the CATV. 
In any event, the beneficial effect of 
such carriage is counterbalanced by the 
additional fractionalization of audience 
and duplication of programs to which 
CATV operation may subject a struggling 
new station. 

C. Conclusion as to the Need for Rule 
Making Action 

76. We conclude that rule making 
action is amply justified. First, we be- 
lieve that requirements of carriage and 
reasonable nonduplication are appropri- 
ate as means designed to create reason- 
ably fair and open conditions for compe- 
tition between CATV and broadcasting 
stations as alternative ways of making 
television programs available to the pub- 
lic. These requirements stem also from 
our belief that, on the whole, the appro- 
priate role for CATV systems is to make 
available television service which is not 
available off -the -air, rather than to dupli- 
cate or prevent reception of local signals. 
So long as CATV is not an insignificant 
factor in the competitive conditions fac- 
ing the television broadcasting industry, 
we think every station affected is entitled 
to appropriate carriage and nonduplica- 
tion benefits-irrespective of the specific 
damage which any individual CATV sys 
tern may do to the financial health of the 
individual station. Commission action to 
achieve an accommodation of this nature 
between the two services is appropriate 
and in the public interest. 

77. Secondly, we believe that the 
imposition of minimum carriage and 
non -duplication requirements by rule is 
required in order to ameliorate the ad- 
verse impact of CATV competition upon 
local stations, existing and potential. 
NCTA's argument that CATV has not yet 
caused any wide -spread demise of exist- 
ing stations misses the point. As we have 
pointed out above, it would be clearly 
contrary to the public interest to defer 
action until a serious loss of existing and 
potential service had already occurred, 
or until existing service had been sig- 
nificantly impaired. Corrective action 
after the damage has already been done, 
if not too late, is certainly much more 
difficult. Further, it is difficult, if not 
impossible, to attempt to delineate with 
any precision a factor such as discourage- 
ment of entry of potential broadcasters 
because of CATV competition. In short, 
we must plan' now for the healthy co- 
existence of CATV and local stations and 
safeguard the public from future injury. 
Circumstances have changed since our 
1959 Report and Order, and the likeli- 
hood or probability of adverse impact 
upon potential and existing service has 
become too sustantial to be dismissed. 
If studies are in conflict and present a 

close question as to the precise extent 
of the impact, it is not close as to how 
this uncertainty should be resolved. This 
is one of those situations in which the 
public interest requires that conditions 
conducive to the sound future of tele- 
vision "be assured rather than left un- 
certain." United States v. Detroit Naviga- 
tion Co., 326 U.S. 236, 241. This is par- 
ticularly so, where we have two modes 
of service, one of which is almost com- 
pletely dependent on the other for its 
product. In such circumstances,,,.uncer- 

tainties should be resolved in favor of 
ensuring the healthy growth and mainte- 
nance of the basic service. 

78. Thirdly, we believe that rule - 
making action is best designed to meet 
the procedural problems inherent in the 
subject matter with which we are deal- 
ing. Although this proceeding involves 
only those CATV systems which make 
use of microwave relays, a fairly large 
number of stations are affected, and the 
volume of microwave applications con- 
tinues to increase. An adjudication as to 
the effect of any particular microwave 
grant is not only cumbersome and time- 
consuming but will often lose its validity 
as new CATV facilities are subsequently 
added. Individual adjudicatory proceed- 
ings do not afford a satisfactory means 
for determining the cumulative effect 
of a number of grants, each perhaps 
having relatively small impact. More- 
over, those stations operating marginally 
and most apt to be severely affected by 
CATV operations are the ones least in 
position to undergo the expense of evi- 
dentiary hearings, ar repeated hearings 
to avoid "chipping," even assuming that 
interim action of some kind were to be 
taken during the hearings. Also, there 
would be little, if any, opportunity to 
consider on a case -by -case basis the ef- 
fect of microwave grants upon the deci- 
sions of potential' applicants or existing 
licensees whether to inaugurate or im- 
prove service. And rule making is the 
most appropriate method to accomplish 
an orderly extension of service by means 
of CATV. The establishment of minimum 
across-the-board requirements lets all 
parties- CATV operators, broadcasters, 
program suppliers and advertisers-know 
in advance what the basic operational 
conditions will be. All parties are thus 
given a reasonable chance to plan their 
activities with the foreknowledge of the 
basic requirements we will impose. We 
regard the introduction of as much stat- 
bility as possible into the planning per- 
spectives of those affected by our regu- 
lation as a highly desirable objective. 

79. Finally, we note that reasonable 
carriage and non -duplication require- 
ments need impose no substantial bur- 
den on the ordinary CATV operator or 
his subscribers. Most CATV operators 
already recognize the unfairness implicit 
in a refusal to carry the signal of a local 
station. Indeed, NCTA argues that a re- 
quirement of carriage is unnecessary, 
since in most instances cable systems 
carry local stations voluntarily. If this 
is true, however, there can be no objec- 
tion to a rule recognizing the actual 
practices of CATV operators as desirable. 
Moreover, our investigation has disclosed 
a significant number of CATV systems 
that do not carry a station or stations 
that serve their communities off -the -air. 
Some 80 stations were found to have 
151 CATV systems in their Grade A con- 
tours which do not carry their signals 
to approximately 220,000 subscribers. 
Some 123 stations have 261 CATV sys- 
tems in their Grade B contours which 
do not carry their signals to about 324, 
000 subscribers. (Seiden Report, p. 54). 
It is apparent that there is a need for 
regulation to delineate the situations in 
which the principle of carriage is applic- 
able. The form and scope of that regu- 
lation is a matter we discuss hereafter. 

80. The situation as to non -duplication 
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is not greatly different. Our aim in this 
regard is not to take any programs away 
from any CATV subscriber, but to pre- 
serve to local stations the credit to which 
they are entitled-in the eyes of adver- 
tisers and the public-for presenting pro- 
grams for which they had bargained 
and paid in the competitive program 
market. NCTA itself concedes that a re- 

quirement of simultaneous non -duplica- 
tion would injure very few CATV sys- 

tems (NCTA, FC, p. 121), but argues 
vigorously against any requirement that 
non -simultaneous duplication be avoided. 
This is a matter which, again, goes to 

the form of the specific rules adopted, 
and which we discuss hereafter. 

81. Generally, we believe that our 
purposes in these proceedings can be 
accomplished without unduly burdening 
or obstructing the operations of CATV 
systems.[49] Our aim in adopting rules 
as to carriage and non -duplication is, 

we repeat, not to block or thwart but 
to seek an accommodation. 

82. We realize that the rules we adopt 
will not solve all problems.[50] But this 
fact does not argue against their adop- 
tion. We act now where we can and as 

we can, to accomplish what we can. We 
hope that these rules, ensuring many 
stations' ability to maintain themselves 
as their areas' outlets for highly popular 
network and other programs, will permit 
more expeditious processing of applica- 
tions for the use of microwave facilities 
to serve CATV systems. Should they be 
inadequate or unduly burdensome in 
individual cases, special action or waiver 
can be obtained upon an appropriate 
showing. United States v. Storer Broad- 
casting Co., 351 U.S. 192 (1956.[51 1 If 
the rules should ultimately prove unnec- 
essary or need modification in light of 
the passage of time, Congressional action 
or other factors, they can be modified or 
rescinded. Our best present judgment is 

that the public interest requires their 
adoption. 

II. SPECIFIC PROVISIONS OF THE RULES 
83. We turn now to the specific sub- 

stantive provisions of the proposed rules. 
After careful consideration of all the 
comments and for the reasons previously 
set forth, we have decided that the pub- 
lic interest would be served by adopting 
the rules substantially as proposed, but 
with some significant modifications. The 
substance of these comments and the 
resulting modifications in the rules are 
set forth below. 

84. We shall discuss first the basic 
questions of (a) what stations are entitled 
to the benefit of required carriage, (b) 
what stations are entitled to the benefit 
of non -duplication and as against which 

signals, and (c) what the time period for 
non -duplication should be. Thereafter, 
we shall discuss various miscellaneous 
issues relating to the three primary as- 
pects of the rules and to the question of 
the kind of transitional period that should 
be allowed before requiring full compli- 
ance with the rules. 

A. Stations Entitled to be Carried 
85. The rules proposed would require 

carriage of a station's signals by any 
CATV system receiving microwave serv- 
ice and located within its predicted Grade 
A contour. The comments of CATV inter- 
ests generally indicate a preference that 
carriage requirements be limited to sys- 
tems located in the station's city of 
assignment. Broadcaster interests, on the 
other hand, urge that limiting the car- 
riage requirement to the Grade A con- 
tour is inappropriate, because many sta- 
tions rely on an effective market area, 
extending to thier Grade B contours and 
beyond. Small stations, operating in 
sparsely settled areas, are put forward 
as prime examples, since they must de- 
pend upon wide -area service to attain 
minimum financial success. In addition, 
it is pointed out that such stations are 
least able to afford the expense of case - 
by -case procedures to obtain Grade B 

carriage. 
86. A related issue is the question of 

whether a CATV should be required to 
carry more than two local stations. NCTA 
urges that such a requirement would be 
burdensome, if not disastrous, for sys- 
tems which have very limited channel 
capacity. The broadcasters argue, on the 
other hand, that the carriage requirement 
is appropriate for any and all stations 
which meet an across-the-board defini- 
tion of "local station" and that discrimi- 
nation between local signals should not 
be allowed. 

87. In the view we take of both mat- 
ters, carriage of a station's signal is 
desirable wherever the signals brought 
in by a CATV system compete effectively 
for the audience upon which the station 
relies. For, as we have already con- 
cluded, failure to carry the station's sig- 
nal in such circumstances puts an un- 
reasonable restriction upon the station's 
ability to compete. From the point of 
view of national advertisers and program 
suppliers, it makes little difference where 
a home in the station's normal audience 
is located. Signal contours, in this con- 
text, are merely useful rules of thumb 
for determining where a station's basic 
market area lies. Within that area, the 
station's right to be carried should not 
depend upon a showing of specific need 
in each instance. 

88. On the other hand, we must con- 
sider the problems raised by the pres- 

ently limited channel capacity of many 
CATV systems. The findings of our spe- 
cial study indicate that some 34% of 
all systems provide less than five chan- 
nels and an additional 37% provide only 
five channels. (Seiden Report, p. 52).[52] 
Extension of the carriage requirement to 
the maximum limits conceivable could 
in some instances outrun the capacity of 
these systems (i.e., in cases where a 

system located between several markets 
is overlapped by six or more Grade B 

or better signals). Even in lesser situa- 
tion, a blanket requirement that all 
Grade B or better signals be carried 
could easily result in the carriage of 
several substantially duplicating signals 
from network -affiliated stations in near- 
by markets and the consequent exclusion 
of signals from more distant independent 
and educational stations.[53] Indeed, in- 
formal investigation has revealed some 
instances in which primary affiliates of 
the same network place overlapping 
Grade A or better signals in the same 
area, although there are very few such 
cases in which the area now contains 
a CATV system. 

89. Given these conflicting consider- 
ations, we think that a compromise ap- 
proach is in order. Such a compromise 
has, in fact, been suggested in connec- 
tion with the legislative discussions to 
which we referred at the beginning of 
this Report. In essence, its concept is as 

follows: A CATV system owes its primary 
duty to the stations that are closest and 
place the best signal over its community. 
It should, therefore, within the limits 
of its channel capacity, carry first all 
stations that place a signal of the highest 
intensity and technical quality over its 
community. Thereafter, it should carry 
the stations that place successively lower 
grades of signal over its community, with 
the lower limit being a Grade B contour. 
At any stage, the system need not carry 
a signal if (1) it substantially duplicates 
the network programming of a signal 
of a higher grade, and (2) carrying it 
would-because of limited channel capac- 
ity-prevent the system from carrying a 

non -network signal, which would con- 
tribute to the diversity of its service. 

90. We shall adopt this concept. The 
modified rules will provide that, within 
the liimts of its channel capacity, a CATV 
system using microwave service shall 
carry first the stations that place a "prin- 
cipal community" contour over it, second 
the stations that place a Grade A contour 
over it, and third those that place a 

Grade B contour over it. However, the 
system need not carry any station if its 
network programming is substantially 
duplicated by one or more stations of 
higher priority, and (b) carrying it would, 

49. A spokesman for the largest CATV operator in the country (operating 29 systems in 12 states and 44 communities, with over 85,000 subscribers) has 
said, in a recent statement to the stockholders of that company: 

"We foresee regulations which will require us to adopt certain conditions of operation that will foster the development of local stations. As for example: 
a) We may be required to carry the local television station (or stations) on our cables and not degrade their picture quality. 
b) We may be required to prevent the duplication of the local station's programs by a distant station carried on our cables. This can be accomplished by appropriate switching operations. 

All of the foregoing conditions would be acceptable to your company and, in fact we have on occasions entered into such agreements on a volun- tary basis with area stations . . . . 

50. We refer here to the problems we are considering in the related Notice of Proposed Rule Making and Notice of Inquiry issued this day. (FCC 65- ). We note particularly that, although we will include non-commercial, educational stations in our requirements as to the carriage of local television signals by microwave -served CATV systems, we have taken no further action with regard to the issues raised by educational broadcasters. (See par. 17, above.) We have instead reserved consideration of those issues for the broader proceeding instituted today. 

51. As required by the Act (e.g., Section 309), we will examine any question raised in connection with individual microwave applications which bears on the public interest in the particular applications involved. 

52. For microwave -served systems, the comparable figures are 33% and 36%. Ibid. 

53. See generally, NCTA, FC, Ex. No. 14. 
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because of limited channel capacity, pre- 
vent the system from carrying the signal 
of an independent, non-affiliated com- 
mercial station or the signal of a non- 
commercial, educational station. Thus, a 
Grade A signal that is substantially du- 
plicated by one or more "principal com- 
munity" signal's need not be carried it, 
because of limited channel capacity, its 
carriage would prevent the carriage of 
an independent or an educational station. 
Similarly, a Grade B signal that is sub- 
stantially dupliacted by one or more 
Grade A or better signals need not be 
carried if, because of limited channel 
capacity, its carriage would prevent the 
carriage of an independent or an edu- 
cational station. 

91. We note the following subsidiary 
points in connection with this requir- 
ment: 

"(a) For purpose of this rule, we de- 
fine a 'substantially duplicated' signal 
to be one which regularly duplicated 
the network programming of one or 
more other stations, in a normal week 
during the hours of 6 to 11 p.m., local 
time, for a total of 14 or more hours. 
We concentrate upon the evening hours 
because, from the public's viewpoint, 
this is the period of maximum viewing 
and, from the station's viewpoint, this 
is the period of maximum revenue. With 
the three commercial networks offering 
evening schedules approximating 28 
hours per week, we have chosen 14 
hours as a rough mid -point defining 
'substantial duplication.' 

"(b) In cases where there are substan- 
tially duplicating signals of equal grade 
over the CATV community, and carriage 
of both would prevent the cable system 
from carrying the signal of an independ- 
ent or an educational station, the system 
may in its discretion select one of the 
duplicating signals for carriage. We real- 
ize that this makes possible 'discrimi- 
nation' between local signals in some 
cases. Upon complaint, we would exam- 
ine closely any change of abuse, par- 
ticularly where the CATV operator has 
an ownership or other interest in one 
of the two duplicating stations. 

"(c) Moreover, we note another quali- 
fication. We have used the concepts of 
'principal community,' 'Grade A' and 
'Grade B' contours, already embodied in 
our rules,[541 as if they described uni- 
form and sharply distinguishable grades 
of signal intensity. Actually, of course, 
signal intensity declines, not in sharp 
stages, but gradually as distance from 
a transmitter increases. It can be af- 
fected, also, by a number of factors such 
as terrain, directional antennae, etc. Once 
again, we stress that we are using sig- 
nal contours as useful rules of thumb. 
If a station is able to show, for example, 
that its signal over a CATV community 
lying just beyond its Grade A contour is 
materially better than another, "substan- 
tially duplicating" Grade B signal, the 
CATV system will be obliged to select 
that signal in carrying out the responsi- 
bilities imposed under the rules. If a 

system is able to show that, notwith- 
standing an apaprent difference in sig- 
nal contours, the signals of two sub- 
stantially duplicating stations are of equal 
grade, we will allow appropriate relief. 

"(d) In cases where, because of lim- 

ited channel capacity, a system is not 
carrying the signals of all stations that 
place a Grade B or better contour over 
its community, we think it retains an 
obligation to disturb the off -the -air com- 
petitive relationships of the relevant sta- 
tions as little as possible. Accordingly, 
we shall require such a system to offer 
and maintain, for each subscriber, a 
switch allowing the subscriber to choose 
at any time between cable and off -the - 
air reception, unless the subscriber af- 
firmatively indicates in writing that he 
does not desire this service." 

92. By these means, we hope to rec- 
oncile the objective of establishing broad, 
uniform requirements that each station 
be carried within its basic market area 
with the limitations imposed by the 
channel capacity of many CATV systems. 
We have noted a strong trend in the 
CATV industry toward the introduction 
of systems with wide channel capacity. 
Over a period of time, therefore, the 
problem of limited capacity should tend 
to disappear. As noted, we can and will 
re-evaluate our requirements in light of 
future experience. 

B. Stations Entitled to the Benefit of 
Non -Duplication and as against 
which Stations 

93. The proposesd rule would entitle 
any station placing a Grade A or better 
contour over a CATV community to the 
benefit of non -duplication protection 
against any other signals carried by the 
system, except a signal which is itself 
required under the, rule (i.e., a Grade A 
signal) or pursuant to an agreement 
"reached by the parties in lieu of the 
requirements of this section." See pro- 
posed Sections 11.556(a)(4) and 21.710 
(a)(4). Once again, CATV interests urge 
restriction of this provision to systems 
in a station's city of assignment; once 
again, broadcaster interests urge its ex- 
tension to systems within a station's 
Grade B contour. 

94. We take the same basic view of 
the non -duplication benefit that we do 
of the carriage requirement, i.e., that it 
is something to which a station is en- 
titled, without a showing of special need, 
within its basic market area. However. 
we face here analogous problems of 
defining a station's basic market, of 
recognizing the limited channel capacity 
of many CATV systems, and of ensuring 
that our requirements do not work an 
undue disruption in CATV service. 

95. In large part, CATV objections to 
any wide definition of the statons to be 
protected relate to the impact of protec- 
tion of two or more stations against any- 
thing more than simultaneous duplication 
upon certain systems, viz., those with 
limited channel capacity that are located 
so far away from any independent, non - 
network station as to make access to the 
signals of such a station prohibitively 
expensive. The fear is that, in these cir- 
cumstances, two stations could pre-empt 
for themselves most or all of the most 
popular network programs, sharply re- 
ducing if not destrtoying the usefulness 
and attractiveness of the service brought 
in on other channels by the cable sys- 
tem. Because of its limited capacity, and 
its practical inability to obtain the signals 
of independent, non -network stations, 
the system would then lose a large part 

of its economic reason for being (cf., 
NCTA, FC, p. 123. 

96. But CATV objetcions also stem 
from the fact that there is, in a number 
of instances, duplication of programming 
as a result of the overlap of off -the -air 
signals from stations located in different 
marekts. (See, e.g., NCTA, FC, pp. 45-6, 
134-5, Ex. No. 14). A certain amount of 
such duplication results from the overlap 
of the Grade A or better contours of two 
primary affiliates of the same network. 
A much greater amount results from the 
overlap of Grade B or better contours of 
two affiliates of the same network. (See 
NCTA, Reply Comments, Appendix, Ex. 
2.) If duplication exists off -the -air, ar- 
gues NCTA, the Commission should not 
seek to prevent it via CATV. 

97. The question of the time period 
for which duplication protection should 
be afforded we discuss below. It has a 

bearing on the issue of what stations 
are entitled to protection, and we shall 
take both matters into consideration in 
our subsequent discussion. Here, we ad- 
dress our attention to the more general 
question of the area within which a 

station is entitled to exclusivity-what- 
ever its scope in time. On this issue, we 
think that NCTA's basic point is a good 
one. As noted, our proposed rule would 
have exempted from the non -duplica- 
tion requirement any overlapping Grade 
A signal required to be carired under 
the rule or a private agreement. Our 
purpose was and is to preserve the exist- 
ing off-theh-air situation, insofar as ex- 
clusivity is concerned, and not to give 
stations any greaer exclusivity vis-a-vis 
CATV systems than they now enjoy as 
against each other. Stated otherwise, in 
the absence of a market in hich the 
question of competitive access to pro- 
gramming by stations and CATVs can 
be resolved, our aim is to preserve for 
stations the competitive exclusivity they 
have been able to obtain as against 
other stations, but nothing more. 

98. Taking these factors into consid- 
eration, we shall modify our proposed 
rules to provide the non -duplication ben- 
efit for all stations (1) within whose 
Grade B or better contour a microwave - 
served CATV system operates, and (2) 
which are carried on the system, pro- 
vided that (a) as to network program- 
ming, the system will not be required 
to protect a station's exclusivity if one 
or more stations which substantially du- 
plicate its network programming off -the - 
air place an equal or higher grade signal 
over the system; and (b) as to non - 
network programming, the system will 
not be required to protect a station's 
exclusivity if any stations operating in 
what is normally and usually considered 
another market for purposes of program 
distribution place an equal or higher 
grade signal over the system. In these 
situations, the CATV operator will be 
free to carry duplicating signals of other 
stations, wherever they may be located. 
Thus, a station that places only a Grade 
B contour over the CATV system would 
not be entitled to non -duplication of net- 
work programming if one or more affili- 
ates of the same network (or networks) 
place a Grade B or better contour over 
the same sysetm. The staton would not 
be entitled to non -duplication of non - 

54. See Sections 73.683-686 of our Rules, 47 C.F.R. 73.683-686. 
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network programming if any station lo- 
cated in what is normally and usually 
considered another market places a Grade 
B or better contour over the CATV sys- 
tem. Similar qualifications will apply to 
stations placing Grade A and principal 
city contours over the CATV system. We 
note, in this connection, the following 
subsidiary points: 

"(i) We define a 'substantially dupli- 
cated' signal here as we have above- 
i.e., as one which is regularly duplicated 
by the network programming of one or 
more other stations in a normal week 
during the hours of 6 to 11 p.m., local 
time, for a total of 14 or more hours. 

"(ii) A network's willingness to allow 
off -the -air duplication of its programs by 
two stations is rough index of its will- 
ingness to treat the stations as if they 
were located in essentially separate mar- 
kets. No similar index is easily available 
with regard to non -network program- 
ming. However, the concept of a sta- 
tion's 'market' is one much used in the 
television industry. Only in a few in- 
stances is there likely to be much dispute 
concerning the appliaction of the con- 
cept. In those instances, the practices of 
stations and program suppliers can be 
investigated, to determine whether the 
CATV community fails in an area in 
which the station normally obtains ex- 
clusivity as against other stations." 

99. On the other hand, the rules will 
provide for non -duplication, even though 
a station's signal contour over the CATV 
system is overlapped by a lower priority 
signal contour from another station in 
a different market. (A station with a 

"principal community" contour will be 
protected even though overlapped by 
Grade A's, and a Grade A will be pro- 
tected even though overlapped by Grade 
B's.) In such situations, the CATV sys- 
tem, which can effectively render the 
signals of all stations carried equal in 
technical quality, is in fact altering the 
existing off -the -air situation as to exclu- 
sivity.[55] 

100. By these means, we hope to 
leave the cable system that operates 
"between" adjacent television markets 
relatively unaffected by the non -duplica- 
tion requirements. At the same time, a 

station which-despite the overlap of 
lower -grade signals from an adjacent 
market-has been able to maintain itself 
as the exclusive outlet for network and 
other programming in its immediate 
area, will not find its posiiton upset by 
the growth of CATV systems in its area 
of primary signal strength. And stations 
in sparsely populated areas, which rely 
upon wide -area coverage, will be able 
to maintain, within their Grade B con- 
tours, their fundamental position as 
against distant, large -market stations. 

C. The Time Period within which Non - 
Duplication is Required 

101. Perhaps the most seriously con- 
tested issue in this proceeding-apart 
from the basic question of whether rule 
making action is warranted-is whether 
restrictions on duplication of the pro- 

gramming of local stations should extend 
beyond simultaneous duplication. As we 
have noted, NCTA is willing to concede 
that avoidance of simultaneous duplica- 
tion would not injure many existing 
CATV systems. The reason for this is 
plain. With the exception of factors such 
as color transmissions, which we discuss 
later, prevention of simultaneous dupli- 
cation takes nothing of any real signifi- 
cance away from the CATV system or 
its subscribers. All that is at stake is the 
availability of the same program on two 
different channels of the subscriber's set 
at the same time. However, controversy 
is sharp with reference to our proposal 
that duplication be avoided for a period 
of fifteen days before and after local 
broadcast by a station. 

102. NCTA's Comments most fully pre- 
sent the CATV position. It urges that 
non -simultaneous duplication benefits 
the subscriber by making the same pro- 
gram available to him at different times, 
that the amount of non -simultaneous 
duplication varies drastically from case 
to case and station to station, with no 
perceptible general pattern, that no need 
for an across-the-board restriction of non - 
simultaneous duplication has been shown, 
and that the few broadcasters who have 
agreements with cable systems which 
limit non -simultaneous duplication have 
chosen not to exercise their full rights 
under such agreements. It argues fur- 
ther, as we have already noted, that 
non -simultaneous duplication protection 
-if afforded to two or more stations- 
can destroy systems which have limited 
channel capacity and are unable to ob- 
tain access to the signals of independent 
stations. Even where protection is af- 
forded to only one station, NCTA claims, 
the "15 -day before -and -after" period 
would permit an unscrupulous broad- 
caster-by arranging his schedule to "pro- 
gram against" the CATV-to maximize 
the hours of programming the system is 
prohibited from carrying, disrupting if 
not destroying the attractiveness of the 
CATV service and forcing the subscriber 
to wait until each protected program 
appears on the local station, often at an 
inconveniently early or late hour of the 
evening (NCTA, FC, pp. 51-109, 118-24). 

103. Most of the broadcasters, on the 
other hand, urge that the full period of 
15 days before and after the local sta- 
tion presents a program is necessary (1) 
to allow stations with multiple network 
affiliations to maintain their exclusive 
right to present-often on a delayed ba- 
sis-programs of more than one network, 
and (2) to maintain minimum exclusivity 
with regard to non -network syndicated 
and feature film programming, which is 
not ordinarily presented simultaneously 
-or even nearly so-nationwide. 

104. Our consideration of this issue 
must start with the facts of broadcaster 
practice in the scheduling of various pro- 
grams. Most network programs are pre- 
sented simultaneously throughout the 
Eastern and Central Time Zones, with a 
direct "feed" of the programs to differ- 

ent stations through common carrier fa- 
cilities, station -owned microwave relays 
or off -the -air pickup of one affiliate's 
signal by another affiliate. In the Pacific 
Time Zone, network programs are nor- 
mally delayed for the three-hour period 
which covers the difference between that 
area and the Eastern Time Zone, but are 
presented simultaneously throughout the 
Pacific Time Zone itself. In the Mountain 
Time Zone, there are various practices. 
Some stations carry network programs 
simultaneously with their broadcast in 
the Eastern and Central Zones (carrying 
a program which originated at 8:00 p.m. 
in New York at 6:00 p.m. Mountain 
Time). Many others, however, delay their 
network schedules for varying periods, 
to meet the convenience of their viewers. 

105. It is at once apparent that a 

CATV could-by bringing programs across 
either border of the Mountain Time Zone 
-duplicate a local station's network pro- 
grams an hour or two before or after 
they are presented locally. Comments 
filed in a related proceeding by the 
operator of a CATV system in Yuma, 
Arizona, reveal that his system follows 
just such a practice. 

106. The information at our disposal, 
however, does not indicate that this prac- 
tice is at all wide -spread. Opportunities 
for non -simultaneous duplication of a 
local station's network programming by 
a CATV which carries the signals of a 
distant affiliate of the same network 
appear to arise primarily out of another 
set of circumstances. 

107. When a network offers its affili- 
ate a program, the affiliate may not wish 
to clear time for the program on a "live" 
basis, i.e., at the time when most of the 
stations in its time zone are carrying the 
program, using the common carrier or 
other facilities through which it is fed. 
The network typically then offers the 
program to the affiliate for broadcasting 
on a delayed basis, providing that the 
time slot provided is acceptable to the 
program sponsors or participating adver- 
tisers and to the network itself.[561 The 
affiliate's reluctance to clear time on a 
"live" basis stems from its desire to 
present either the program of another 
network or non -network program in the 
time period involved. Since the affiliate's 
independence vis-a-vis its own network 
and its opportunity to obtain the pro- 
grams of other networks depends largely 
upon the relative number of station facil- 
ities in its market (i.e., whether there 
are fewer or more station outlets than 
national networks), one would expect, 
a priori, that the practice of carrying 
network programs on a delayed basis 
would appear primarily in one and two - 
station markets, but relatively less in 
the larger three -station markets.[571 

108. We have requested and obtained 
from the three national networks infor- 
mation concerning delayed broadcasts 
by their affiliates during a recent week. 
Analysis of this information for stations 
in the continental United States reveals 
the following: Twelve (12) markets with 

55. We note here another qualification akin to one we have applied in relation to the requirement of carriage. If a station is able to show that its signal over the CATV system is materially better than another signal of "equal priority" or that, for whatever reason, it is in fact the dominant outlet in the CATV community for the network or non -network programming it carries-notwithstanding the presence of duplicating signals of "equal priority"-we would require the CATV system to afford it non -duplication protection. For instance, if a CATV system is just outside the Grade A contour of one station and barely within the Grade B contour of another, the system might well-on a proper showing-be required to protect the first. We would give similar treatment to a showing by a CATV operator that-notwithstanding an apparent difference in signal contours-two stations in fact put substantially "equal" signals over the CATV system. 

56. In such instances, the network usually mails a film copy of the program to the affiliate. 

36 

www.americanradiohistory.com



four or more stations reported some de- 
layed broadcasts; the number of hours 
of programming delayed in the median 
market, during the sample week, was 
two; the range was from one hour to 
20 hours. Sixty-four (64) markets with 
three stations reported some delayed 
broadcasts; in the median market, all 
stations delayed a total of 21/2 hours; 
the range was from 1/2 hour to 231/2 
hours. Fifty-seven (57) markets with two 
stations reported delayed broadcasts; the 
median was 11 hours and the range was 
from 1 to 421/2. And with 84 one -station 
markets reporting some delayed broad- 
casts, the median fell between 5 and 
51/2 hours, with the range from 1/2 hour 
to 231/2 hours.[581 

109. This information confirms gener- 
ally our expectations. Stations in the one 
and two -station markets, where CATV 
systems have most often appeared, are 
likely to engage much more heavily in 
delayed broadcasting of network pro- 
grams than their counterparts in the 
larger three and four -or -more -station 
markets, which typically appear in the 
role of the distant station carried on a 

CATV system. As a result, there is a 

substantial opportunity for CATV sys- 
tems to duplicate the network programs 
of a local station in advance, since it 
carries the programs "live" from the 
large -market station, while the local sta- 
tion will often carry them on a delayed 
basis. Chances for duplication of a local 
station's network programs after the sta- 
tion has presented them are much less; 
for they depend upon the large -market 
station's delaying of a broadcast which 
the local station presents "live." The 
figures on advance and delayed dupli- 
cation by existing CATV systems, sup- 
plied in this proceeding by NCTA, like- 
wise confirm these statements (see NCTA, 
FC, pp. 68-84). 

110. Non -network syndicated and fea- 
ture film programming offers even more 
opportunities for non -simultaneous du- 
plication. As the broadcasters point out, 
such programs-particularly feature films 
-are scheduled individually in each mar- 
ket, with relatively little nation-wide 
pattern and no tendency for scheduling 
to be simultaneous within a region or 
time zone. Our own research indicates 
that stations typically bargain for and 
obtain exclusive exhibition rights to these 
programs for substantial periods of time, 
with the median for syndicated series 
falling somewhere around two to three 
years and the median for feature films 
approximating five years. Within these 
periods, the scheduling of the episodes 
of a syndicated series may be affected 
by the need to "bicycle" film copies from 

one market to another. There does not 
appear, however, to be any particular 
nationwide pattern in either the syndi- 
cated or the feature film area. As a re- 
sult, syndicated or feature film programs 
may be sceduled on large market sta- 
tions at widely varying times, both be- 
fore and after the same programs appear 
on smaller market stations. 

111. Assessing the contentions of the 
parties against the background of these 
facts, we think reasonable restriction of 
non -simultaneous duplication is warrant- 
ed. We have found that restrictions upon 
CATV duplication generally are appro- 
priate both to create fair conditions of 
competition and to safeguard against the 
potential impact of such duplication upon 
the ability of broadcasting stations to 
serve the public goals for which they 
have been licensed. If the amount of 
non -simultaneous duplication is large- 
as it may well be for many stations in 
one and two -station markets subject to 
CATV competition-our requirement must 
recognize this fact if it is to be effective. 
If, on the other hand, the amount of 
non -simultaneous duplication is small, 
its prevention will have correspondingly 
little effect on CATV operation. In nei- 
ther case do we think that a station 
should be put to the test of establishing 
an overwhelming need for reasonable 
exclusivity within its basic market area. 

112. This action does not take from 
the CATV system any program which is 

now available to it. No broadcast will 
be deleted from any channel on a system 
unless it is scheduled for earlier or later 
presentation on the channel of a local 
station. Nor is any significant "waiting" 
forced upon the subscriber because he 
cannot view a program before it is pre- 
sented by his local station. Our 1963 
Notice states that we would not regard 
the 15 -day non -duplication requirement 
as applicable to programs of national 
importance, such as Presidential addressee 
or missile shots, which depend for their 
significance upon their timeliness. We 
made no proposal in this regard, as the 
Notice also states, because it was our 
understanding that such programs are 
not presented on a delayed basis by 
any station except in extraordinary cir- 
cumstances. However, to make our inten- 
tion absolutely clear, we have incorpo- 
rated a provision in the rules exempting 
programs as to which timeliness of pres- 
entation is essential from the non -simul- 
taneous duplication requirement. 

113. Thus, our requirement of exclu- 
sivity for delayed broadcasts will apply 
only to the great mass of standard net- 
work and other programs, which are 
produced long in advance of their exhi- 

bition and are almost entirely independ- 
ent of highly timely references.[59] It 
can hardly make much difference to the 
CATV subscriber whether viewers in an- 
other community are able to see a par- 
ticular feature film or a particular episode 
of a network or syndicated program 
series a week or two before or after he 
is able to see it. The situation today, 
absent CATV, is that syndicated series 
and feature films are scheduled on wide- 
ly varying dates in different communi- 
ties, without noticeable discomfort on 
the part of the audience. 

114. NCTA urges that the local broad- 
caster may present a program (which 
was scheduled "live" in prime evening 
time by a network) on a delayed basis 
a highly inconvenient viewing times, 
such as after midnight or in mid -after- 
noon. No showing has been made that 
as a general practice networks or spon- 
sors would permit prime time programs 
to be shifted to less desirable periods, 
that non -network advertisers would be 
very interested in purchasing announce- 
ments adjacent to such programs, or that 
broadcasters have engaged, or are likely 
to engage, in such a practice. Once again, 
however, in order to make our intentions 
clear, we have incorporated a provision 
in the rules that programs which are 
scheduled by a network between 6 and 
11 p.m., Eastern Time, but broadcast by 
a local station, in whole or in part, out- 
side of what would normally be consid- 
ered prime time for network programs 
in the time zone involved, are exempt 
from the non -duplication requirement. 
[60] 

115. The one thing our action does 
withdraw from the CATV subscriber is 

the opportunity to view the same pro- 
gram twice (or, in some cases, three or 
more times)-once on the local station's 
channel and once or more times, at a 

different hour or date, on the channels 
of incoming distant stations. Repeat pres- 
entations of this kind can undoubtedly 
be a service to the subscriber, giving 
him more than one chance to view a 

program he desires and perhaps avoid- 
ing the conflict between two attractive 
programs normally scheduled at the same 
time. Once again, however, we note that 
if the amount of non -simultaneous dupli- 
cation is small, our requirement with- 
draws very little from the subscriber. 
If the amount of non -simultaneous dupli- 
cation is large, we think the desirability 
of preventing it must normally outweigh 
its benefit to the subscriber. There are, 
in this connection, two important addi- 
tional considerations: (1) In the larger 
communities served by the distant sta- 
tions whose signals are imported by the 

57. There is another reason to expect more delayed broadcasts in smaller one and two -station markets. Some smaller stations are forced to obtain all of 
their programs by mail because the business they generate does not, in the network's view, iustify the expense of ordering common carrier facilities and 

the station cannot afford its own microwave relay or arrange for an off-the.air pick-up of another affiliate's signal. In situations of this kind, the station's 

entire network schedule may be run on a delayed basis. This accounts, we think, for many of the cases discussed in the NCTA comments (FC pp. 69, 65-6) 

in which a CATV carrying the signals of a large market station did not duplicate any programs of the local station simultaneously but duplicated a large 

number non -simultaneously. 

58. Several comments on this analysis are appropriate: (1) Some 217 out of approximately 260 television markets reported some delayed broadcasts; if the 

markets with no delayed broadcasts are taken into consideration, the median figures are reduced as follows: four -or -more station markers -11/4 hours, three - 

station markets -2 hours, two -station markets -101/2 hours, and one -station markets -4.5 hours. We do not regard these differences as significant. (2) The 

upper end of the range for four and three -station markets may appear to be high. However, the average number of hours per station is much lower. More- 

over, the total number of hours per market falls off sharply from the peak. For example, only 7.8% of the reporting three -station markets showed 10 or 

more hours during the sample week. Only 20.3% reported 5 or more hours. And in each case a number of markets reported no delayed broadcasts. (3) While 

the median for one -station markets was less than for two -station markets, the average number of hours per station in the median market was approximately 

the same (51/2 hours) in both. Moreover, there was a considerable tendency for one -station markets to cluster near the upper end of the range. 

59-On teh basis of these considerations, our Network Study Staff came to the conclusion that "the fact that a network program may be carried on a delayed 

rather than a live basis is not per se contrary to the public interest." Network Broadcasting, supra, p. 276 (1958). 

60. We point out that nothing said above is intended to suggest that the non -duplication requirement will be inapplicable where a station has shifted a pro- 

gram normally scheduled at one hour during the daytime to another daytime hour. 
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cable system, the competitive program 
market does operate as between sta- 
tions. As a result, this service-the pres- 
entation of the same program within a 

two-week period on different channels- 
is normally unavailable to the residents 
of those larger communities. Our re- 
quirement does not discriminate against 
the residents of the smaller communities 
typically served by CATV systems. It 
withdraws from them a service not 
available to anyone else at present. We 
cannot regard this as an undue hardship. 
(2) When a local station delays the broad- 
cast of a program from one network, in 
order to present the program of another 
network scheduled in the same time 
period, it provides for all its audience- 
both CATV subscribers and off -the -air 
viewers-the chance to avoid a conflict 
between two attractive programs nor- 
mally scheduled at the same time. If 
duplication via CATV should cause a 

network or sponsor to object to such 
scheduling, or if it should so reduce the 
station's incentive that it avoids such 
scheduling, the entire audience-CATV 
and off-the-air-would lose this oppor- 
tunity. 

116. On the whole, we are convinced 
that our action, properly understood, 
will cause very little inconvenience for 
the CATV subscriber. Nor are we per- 
suaded that it will have any undue im- 
pact upon the financial health cif CATV 
systems. At the outset, we note NCTA's 
showing that in a few instances where 
broadcasters have had the right to de- 
mand protection against non -simultaneous 
duplication under private agreements 
with CATV systems, they have chosen 
not to request all, or even the major por- 
tion, of the relief to which they were 
legally entitled. Without going into the 
underlying details, whatever this show- 
ing suggests as to those broadcasters' 
varying judgments of their needs for 
exclusivity in differing circumstances, it 
hardly squares with NCTA's claim that 
broadcasters will use the non -simultane- 
ous duplication provisions of our rules 
to cause maximum damage to competing 
cable systems. 

117. In this respect, we do not re- 
gard the station practice of presenting 
network programs on a delayed basis, 
in order to present highly popular pro- 
grams of another network, as inherently 
contrary to the public interest. For the 
reasons described previously, this prac- 
tice - referred to as "cherry -picking" 
in various comments - is characteristic 
only of stations in one and two -station 
markets. Given the availability of more 
network schedules than station outlets, 
the station wishes to bring its viewers 
what it judges to be the most entertain - 
or more networks; by doing so, it makes 
those programs available to those who 
are not on the cable in the community, 
or who live beyond the physical or eco- 
nomic reach of the cable in the area 

around the community. Absent a show- 
ing that the programs are being present- 
ed at inconvenient viewing hours, or 
that the practice is being deliberately 
used in an attempt to undermine a CATV 
operation - both of which matters we 
would consider seriously upon com- 
plaint - we can give no weight to the 
claim that this practice contravenes the 
public interest. [611 

118. Generally, we point out, it is the 
growth of CATV on a "simultaneous non - 
duplication only" basis which could 
change the scheduling of network pro- 
grams. Our action, which tends to main- 
tain the existing situation in relation to 
program exclusivity, leaves stations to 
make their choices on the basis of pro- 
gram availability and their judgment as 
to how best to serve their communities. 
Only if delaying a network broadcast 
would incur the penalty of duplication 
would there be an incentive to change. 
By and large, the question thus comes 
down to the effect of present scheduling 
practices upon the viability of compet- 
ing CATV systems, assuming some re- 
striction on non -simultaneous duplica- 
tion. 

119. We consider this question, first, 
as it relates to situations in which a 

CATV system is obliged to protect only 
one station. NCTA has provided figures 
which suggest - but do not prove - 
that in a few instances where a broad- 
caster has successfully obtained protec- 
tion against non -simultaneous duplica- 
tion the effect has been to slow - but 
by no means halt - the expansion of 
the CATV's subscriber list. In one of the 
three instances supplied, involving a 

cable system in Hattiesburg, Mississippi, 
"cable company officials do not attrib- 
ute the losses to any significant degree 
to dissatisfaction with non -duplication" 
and NCTA itself concedes that "the dis- 
satisfaction isn't strong enough to have 
harmed the Company's business." (NCTA, 
FC, p. 109). We cannot regard this as 
evidence of undue disruption. 

120. More generally, there are strin- 
gent limitations upon a single station's 
ability to carry network programming on 
a delayed basis - thus creating the posy 
sibility of substantial non -simultaneous 
duplication. The amount of prime time 
available to the station per week is lim- 
ited, and so is the station's ability to per- 
suade networks to make additional pro- 
grams available. NCTA has submitted a 

study of the damage which a broadcast- 
er might do to a competing three -chan- 
nel CATV system, given 15 -day non -du- 
plication protection. The study was con- 
ducted by "the former general manager 
of a network television station with a 

net weekly ARB circulation in excess of 
500,000 TV homes." It suggests that the 
station could raise the hours between 
6:00 and 11:00 p.m. during which it is 
duplicated on one or both of the com- 
peting channels of the system from 
4-1 /2 in a week to 13. The total "black- 

out" during the week would be 1 hour 
on one competing channel and 13 hours 
on the other, out of a total of 35 hours 
of programming presented on each chan- 
nel between 6:00 and 11:00 p.m. during 
the week. (NCTA, FC, pp. 51-6, Ex. 15). 
The system would still offer 34 hours 
of non -duplicating programming on one 
competing channel and 22 hours on the 
other, between the hours of 6:00 and 
11:00 p.m. Without further information, 
these figures do not suggest a ruinous 
impact, even on an extra -ordinarily lim- 
ited system.[62] 

121. There are, of course, the situa- 
tions we have noted in which a station 
in a small market is carrying its entire 
network schedule on a delayed basis, 
because a "live" pickup is not available 
to it. There are also the situations in 
which, due to time zone differences, the 
CATV system is duplicating the entire 
network line-up of a single station an 
hour or two before or after. However, 
the stations involved - which fall large- 
ly in the sparsely settled regions of the 
Mountain and Pacific Time Zones - are 
the ones most likely to need the protec- 
tion which a "simultaneous only" rule 
would take from them. And the total 
amount of programming effectively "pre- 
empted" by one station is no greater in 
these situations than it is in others. 

122. Turning to the effects of our ac- 
tion in situations where more than one 
station is protected, we must distinguish 
between two different cases. The first 
is where a cable system is located effec- 
tively within a market served by two or 
more stations. The second is where the 
system falls "between" markets. In the 
first situation, problem areas are large- 
ly confined to two -station markets. CATV 
has not yet made a substantial entry into 
markets containing three or more sta- 
tions.[631 The stations in such markets 
do not engage in a large amount of de- 
layed network broadcasting and the 
CATV systems proposed rely almost ex- 
clusively upon improving the reception 
of local stations or importing independ- 
ent, non -network signals. 

123. Concentrating upon the two -sta- 
tion market situation, it is possible that 
prevention of non -simultaneous duplica- 
tion could have a serious effect upon a 
CATV system which offers the public 
nothing over and above the available 
off -the -air service except the signals of 
network affiliated stations. For two sta- 
tions can, in fact, pre-empt a significant 
proportion of the most popular programs 
of the three networks. We note, how- 
ever, the following considerations: (1) 
What is involved is a claim by a sup- 
plementary service that it cannot survive 
in competition with off -the -air broadcast 
service unless it is allowed to duplicate 
some of the product of its competitors, 
rather than provide new product. (2) 
Over and above duplicating program- 
ming, the CATV operator retains his abil- 
ity to provide a number of services to 

61. It has been suggested that the practice results in an expansion in the amount of network programming carried by the station in prime time, to the exclusion of non -network and particularly local programming. Along these lines, it is argued that we should restrict duplication protection to simultaneous duplication, so as to give the station an incentive to carry local programming-which could not by its nature be duplicated. Without going into the ques- tion of whethe such action would be appropriate or effective, we think it sufficient to note that the same action would also penalize the broadcaster who delays a network program in order to present a non -network, local program. 

62. Further, we note that the proposed rules afford protection against undue effects arising out of the prevention of non -simultaneous duplication, by providing that in single -station situations duplication need not be prevented if it results in reducing the CATV system, at any particular time, to presenting the program of only one network. 

63. There is a question of whether CATV can ever become a significant fact or in such market. See, e.g., Seiden Report, pp. 82-6. 
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his subscribers. Our investigation of net- 
work programming available to UHF sta- 
tions seeking to enter two -station mar- 
kets indicates that a significant number of 
popular programs are not being pre- 
sented by the existing stations in such 
markets.[64] The 15 -day rule, which is 
truly minimal in relation to the extended 
periods for which stations now receive 
the exclusive right to present syndicated 
and feature film programming, will al- 
low the CATV to present the great bulk 
of the non -network programming broad- 
cast by distant affiliates. Moreover, the 
system may be able to offer better re- 
ception of local signals. (3) Our provi- 
sion allowing duplication where neces- 
sary to allow a CATV system to present- 
at any particular time-the programs of 
two networks was originally limited to 
situations in which the system is "afford- 
ing protection to a single television 
broadcast station." See proposed Sec- 
tions 11.556(a)(3) and 21.719(a)(3). We 
have decided to extend that provision to 
all situations. Thus, the situations in 
which delayed network broadcasting by 
one or both local stations in a two -sta- 
tion market would leave the competing 
cable system with only one or no net- 
work programs will be avoided [65] (4) 
Most CATV operators who enter the 
heart of a two -station market must be 
expected to equip themselves with the 
capacity to offer the public the signals 
of non -network stations, if at all pos- 
sible. Only two cases (Rapid City, South 
Dakota and Great Falls, Montana) are 
put forward in NCTA's comments as in- 
stances in which this is asserted to be 
impossible, because of limited channel 
capacity, distance from independent sta- 
tions or both. (NCTA, FC, pp. 121-3). 
Without specifying further, NCTA claims 
that there are numbers of others in sim- 
ilar situations. On the present record, 
however, we believe that the problem is 
sufficiently confined that it can be given 
appropriate treatment upon application 
for waiver of the rules. Moreover, the 
overall course of action we have adopted 
will give us an opportunity to examine 
a number of situations in which a CATV 
system is required to afford 15 -day non - 
duplication protection to two or more 
stations before deciding whether to ex- 
tend this requirement to the great ma- 
jority of microwave -served systems. 

124. Finally, considering the case of a 

system which falls effectively "between" 
television markets, our conclusions are 
similar. We have relieved such systems 
of the non -duplication requirement in 
many instances. Thus, a system operating 
within the overlapping Grade B contours 
of a multiplicity of stations from different 
markets could often carry all such sta- 
tions without affording them program 
exclusivity against each other or against 

more distant stations. There will be some 
instances in which a "between market" 
CATV system will be required to af- 
ford non -duplication protection to more 
than one station. In many such situations, 
however, the stations protected will be 
located in markets containing three or 
more stations - thus reducing the inci- 
dence of any non -simultaneous duplica- 
tion. In most such situations, the CATV 
system will have a highly significant 
function to perform in improving the re- 
ception of the available off -the -air sig- 
nals, which would be unaffected by any 
non -duplication requirement. On the 
whole, we are convinced that our re- 
striction of non-simultanous duplication 
would create no insuperable problems 
for such systems. Once again, however, 
the overall course of action we have 
adopted will give us an opportunity to 
examine these situations again, before 
extending the rules to the great major- 
ity of systems. 

125. There remains the question of the 
precise extent of the restrictions to be 
imposed upon non -simultaneous duplica- 
tion. After examining this question care- 
fully, we believe that the 15 -day before 
and after period proposed in our last 
Notice should be adopted. In dealing 
with network programs, our sample week 
study shows that, of all the hours of 
delayed network broadcasts, 10.2% were 
delayed les than 1 day, 48.9% were de- 
layed from 1-7 days, 30.2% were de- 
layed 8-15 days, and 10.7% were de- 
layed over 15 days. A more detailed dis- 
tribution shows that the number of hours 
of delayed network broadcasts fell off 
sharply at the end of a 7 -day period of 
delay and once again at the end of a 
15 -day period. 

126. These figures reflect the practices 
of stations of which only a miniscule 
proportion are now in position to "pro- 
gram against" a CATV in an effort to 
cause a "black-out" of programs on com- 
peting channels. They fully justify the 
advance period of 15 -days specified in 
our rule -making proposal, without even 
taking into consideration any require- 
ment for the prevention of duplication 
of non -network programs in advance of 
their presentation by local stations. 

127. With respect to the "after" non - 
duplication period, we think that a sim- 
ilar 15 -day period is called for. Our judg- 
ment in this respect is not based on 
the situation with regard to network 
programs, since - as we have pointed 
out - the likelihood of duplication after 
a local station has presented a network 
program is relatively small. But a 15 - 
day "after" period is clearly a minimal 
measure of protection against the dupli- 
cation of syndicated or feature film pro- 
grams, considering the extended periods - up to and exceeding 5 years - for 

which stations now bargain and obtain 
exclusivity in relation to such programs. 

D. Miscellaneous Matters The Question 
of a Transition Period 

There are a number of subsidiary is- 
sues relating to the basic requirements of 
the rules which we have not treated thus 
far. Without attempting to summarize 
them in advance, we discuss them here. 

128. Use of Predicted Contours: In 
dealing with both the carriage and the 
non -duplication requirements, we have 
made liberal use of the signal contour 
concepts embodied in our rules. As pro- 
posed in our Notices, these references 
were entirely to predicted contours. As 
we have stated several times, however, 
signal contours are, in the present con- 
text, useful rules of thumb. And, as we 
have repeatedly recognized, the methods 
of prediction specified in our rules are 
based on various assumptions as to ter- 
rain and other factors, which may not 
necessarily hold true in an individual 
instance. In the absence of other infor- 
mation, predictions based on our rules 
will be regarded as creating a prima 
facie presumption as to the location of 
signal contours. With one exception to 
be noted later, however, any party, how- 
ever, will be free to make a showing 
that, because of terrain or other factors, 
the contours lie elsewhere. If the parties 
are unable to agree, the matter may be 
brought to us for resolution. 

129. Material Degradation: One of the 
matters covered by the proposed rules 
on which dispute has long been endemic 
is the requirement that CATV systems 
carry the signals of local stations "with- 
out material degradation. [661 Broad- 
caster interests - fearing intentional 
degradation of their signals by CATVs- 
seek a more specific definition of "ma- 
terial degradation in quality" and ask 
that some criteria be set forth. It is sug- 
gested that the CATV system should use 
a good quality antenna at an optimum 
site chosen after consultation with the 
station's engineer and with his approval. 
CATV interests point out that many prob- 
lems in the reception of a stations sig- 
nal may stem from deficiencies that may 
occur anywhere in a transmission path 
that can extend - in the case of net- 
work programs - from network studios 
in New York across the country, through 
a station transmitter and thence to the 
point of pick-up by the cable system. 
They deny that any instances of delib- 
erate degradation have occurred, and 
urge us to leave such matters to the par- 
ties to work out, resolving disputes on 
a case -by -case basis. 

130. We will not attempt to prescribe 
specific quality standards for the recep- 
tion and carriage of television signals 
by CATV systems in this proceeding. 
Such action may be desirable.[67] How - 

64. Cf., FCC, Public Notice, Mimeo. No. 3627, Report No. 4664, Issued May 31, 1963. 

65. Under the provision originally proposed-now applicable to systems served via microwave grants made under the interim procedures-the system is free 
to select which two network programs (both of which are scheduled for delayed broadcast by the local station) it will duplicate. In extending this provi- 
sion to cases in which protection is afforded to two or more stations, we recognize that we create the possibility of "discrimination"-i.e., that a system 
could theoretically decide always to duplicate the programs of one station, instead of basing its judgment upon the needs of its subscribers. Upon complaint, 
we would consider carefully any charge of abuse, particularly where the cable system has an ownership or other interest in one of the two stations con. 
cerned. 
66. We take this opportunity to comment on the argument of TAME, an association representing manufacturers of receiving antenna equipment, that CATV 
sysetms should be required to ensure that television sets of subscribers are capable of receiving local signals off -the -air, instead of requiring that the system 
receive and carry the signals of local stations. For the reasons we have given, and because the installation and maintenance of roof -top antennas may 

entail substantial expense for the subscriber-or may not otherwise accord with the subscriber's desires, we think it preferable to require that CATV systems 
carry the signals of local stations. As noted above, however, in those cases where the system does not carry all Grade B or better signals, we have required 
the system to provide and maintain a switch enabling the subscriber to receive off -the -air service, if he should desire this service. 

67. We note the pendency of a petition for rule making to prescribe technical standards for the reception and carriage of television signals by all CATV 
systems, filed on July 28, 1964 by Springfield Television Broadcasting Corporation (RM -636). We will consider that petition in the general proceeding con- 
cerning CATV regulation instituted today (FCC 65, Part W. 
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ever, with the large number of variables 
involved, it would take some time to 
develop appropriate technical criteria. 
Moreover, any prescribed minimum stan- 
dard would fall short of what can be 
achieved by cooperative, good faith ef- 
forts on the part of CATV operators and 
broadcast licensees. With the adoption 
of general carriage and non -duplication 
requirements, it will be in the best of 
interest of both parties to provide a good 
signal on the cable in order to retain the 
good will of the subscribing public. 

131. We shall, however, retain a gen- 
eral requirement that local signals be 
carried "without material degradation." 
We stress that this requirement imposes 
a duty to do more than avoid deliberate 
damage to reception of the station's sig- 
nal. CATV systems have demonstrated 
an ability to provide a good signal, re- 
ceived off -the -air, beyond the Grade B 

contours of stations they have themselves 
desired to carry. Our carriage require- 
ment, on the other hand, applies only 
where at least a Grade B contour is in 
fact placed over the CATV community. 
And the system's obligation to the local 
signal is at least as great as its obliga- 
tion to the signals of more distant sta- 
tions. Accordingly, the requirement of 
"no material degradation" implies an 
obligation, on the part of the CATV 
operator, to provide appropriate means 
for the best reception of the local sta- 
tion's signal that is reasonably possible. 
In this regard, he should consult with the 
station's engineer as to the optimum site 
and manner in which to receive the sta- 
tion. 

132. On the other hand, the cable 
system's obligation is not unlimited. The 
station has an obligation to provide a 

transmission that meets the technical 
standards laid down in our rules. It can- 
not expect a cable system to make good 
deficiencies in its signal that result 
from its failure to meet these minimum 
reugirements. Nor can it demand more 
than a reasonable effort on the part of 
the CATV operator to provide the best 
reception of its signal possible in all 
the circumstances. If both parties operate 
in good faith, we believe that most 
problems can be resolved. Any disputes 
may be brought to us for ruling on a 

case -by -case basis. 
133. Selection of a Channel for Carri- 

age Purposes: Closely related to the 
question of "material degradation" is 
the issue of the channel on which the 
local station is carried. NCTA has sub- 
mitted a showing indicating that carriage 
of signals on a cable system on the 
same channel as that on which they are 
transmitted can cause degradation due to 
interference from (1) the off -the -air sig- 
nal (picked up by the subscriber's set 
"from the receiver chassis, from power 
lines, or from other sources") where that 
signal is strong or (2) radiation from the 
cable (even within the limits permitted 
by Section 15.161 of our rules) where 
the CATV is attempting to receive a weak 
off -the -air signal. (See NCTA, Appendix 

to Reply Comments, Ex. 4) On the other 
hand, broadcasters prefer to be carried 
on their own channel, if this is possible 
without material degradation. Moreover, 
they contend that the only way for a 

station to build and maintain program 
cable always on the same channel.[68] 
identification with the CATV audience 
is for their signal to be received on the 
local station can be carried "on -channel" 
And there are some who assert that a 

without degradation (e.g., through vari- 
ous means of amplifying that signal)- 
particularly where the off -the -air signal 
is of less than principal city grade. 

134. There is no way to prescribe a 

specific rule covering all of the various 
situations possible. Where practicable 
without material degradation, however, 
we will require that the local station be 
carried on its own channel. Moreover, 
once a channel position on the cable is 

selected, we do not believe it should 
ordinarily be changed without the sta- 
tion's consent, except to accommodate 
the signal of a station having higher 
claims, because it places a higher grade 
signal over the CATV community. With- 
out incorporating an express provision 
in the rules, we would examine any 
charges of abuse upon complaint. 

135. We note one additional matter 
in this connection. There -may be situa- 
tions in which the presence of a strong 
off -the -air signal or other factors render 
one or more channel positions on the 
cable inferior to others - no matter what 
signal is placed in those positions. In 
such situations, the cable system may 
have a choice between placing a local 
signal (i.e., one required to be carried) 
or a non -local signal (i.e., one not re- 
quired to be carried) in the inferior posi- 
tion. We expect the local station to be 
given preference in such choices, and 
construe the requirement of carriage 
without material degradation to impose 
this obligation. 

136. Duplication; The Means of Pre- 
vention: There are basically three ways 
in which duplication - simultaneous or 
non -simultaneous - can be avoided. (a) 
The duplicating signal may be "blacked 
out" and a slide substituted, informing 
the subscriber of the channel on which 
and time at which he may view the de- 
leted prigram. (b) The signal of the 
protected station may be switched so 
out" period - on both its own channel 
that it appears - during the "blacked 
and on the channel of the duplicating 
station. (c) The "blacked out" period 
other, non -duplicating station carried on 
may be filled with the signal of some 
the system (which would then appear 
simultaneously both on its own channel 
and on the duplicating channel) or by 
other material of the cable operator's 
choosing. In any of these cases, the 
switching required may be performed 
manually or by means of various auto- 
matic devices.[69] 

137. Some broadcasters urge that the 
use of a slide is the only effective way 
scribing public and the advertiser, the 

to establish, in the eyes of the sub - 
exclusivity that the rule is designed to 
protect. Other broadcasters, while not 
insisting upon the use of a slide, con- 
tend that carriage of their signal on more 
than one channel tends to destroy their 
program identification in the eyes of 
the audience and the advertiser. CATV 
interests, on the other hand, generally 
prefer to retain the ability to fill a 

"blacked out" period with program ma- 
terial, either from another broadcast sig- 
nal or of their own choosing, so as to 
avoid subscriber dissatisfaction. 

138. We will not require the use of a 

slide. While it may be of some benefit 
to the broadcaster - particularly in deal- 
ing with local advertisers - the benefit 
is a marginal one compared with the 
major benefit of non -duplication. The 
interets of the CATV system outweigh, 
we think, this consideration. We will, 
however, require that, upon the station's 
request, the cable system refrain from 
carrying its signal on more than one 
channe1.70/ The CATV operator has no 
stake in whether a "black out" period 
is filled by the protected station's sig- 
nal or the signal of another station. Nei- 
ther has the subscriber. Moreover, by 
filling "blacked out" periods with ma- 
terial other than the signal of the pro- 
tected station, the parties would largely 
avoid another problem discussed in the 
comments - the "clipping" or other dis- 
ruption that may occur when switching is 

not properly coordinated with the local 
station's programming,71 / Whether the 
fault in such situations lies with the 
broadcaster (in failing to keep to stan- 
dard time schedules) or with the CATV 
(in failing to perform switching opera- 
tions or set time clocks accurately), the 
problem can be alleviated by the use of 
a slide or a signal other than that of the 
protected station. The local programs and 
advertisements will then be received in 
their entirety on the channel of the local 
station and the CATV operator will re- 
tain full control over the switching that 
occurs on the duplicating channel. 

139. Dublipaction; Nature and Timing 
of Notice from Local Station: The rule 
originally proposed in Docket No. 14895 
would have reuigred a station entitled to 
non -duplication protection to give the 
competing CATV system at least 30 days 
advance notice of the date on which the 
protected broadcast would occur. In our 
1963 Notice, we modified this require- 
ment to provide for "notification as soon 
as possible and in any event, at least 
seven days in advance of the date of the 
program's scheduled presentation over 
the CATV system." See proposed Rules 
11.556(a)(1) and 21.710(a)(1). 

140. CATV interests make various ob- 
jections to this provision, and we have 
in any event reconsidered the entire 
matter. Given a requirement for 15 -day 
non -duplication, the searching out of 
duplicating programs in the schedules 
of competing stations can impose some 
burden on the CATV operator - espe- 

68. The importance of this matter in situations where the CATV viewer is a participant in a rating sample is particularly stressed. 

69. The mechanisms now in use for this purpose depend upon a pre-set time clock. 

70. We know of no reason why CATV operators should want to carry the signal of a local station on more than one channel, except to accomplish non - 
duplication. The loss of program identification for the local station would be the same whenever such duplicate carriage occurred. Accordingly, we have 
made this requirement apply generally. 
71. By "clipping" the parties are referring to situations in which CATV subscribers miss the beginning or last few minutes of a program, including local 
advertisements, because of a failure of coordination between switching operations and the protected station's programming. 
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cially with regard to syndicated and 

feature film programs, which may be 

scheduled in different markets on widely 
varying dates with little regular pattern, 

and particularly where he is required to 

protect more than one station. We think 
this task should properly be undertaken 
by the broadcaster requesting protection, 
i.e., that he should specify both the 
program to be protected and the program 
against which he desires protection. For 

the most part, this burden will be mini- 
mal - particularly in relation to regular- 
ly scheduled network programs. Where it 
is more than minimal, we think the 
broadcaster should bear it unless the 

CATV operator would prefer to do so 

himself. The proposed rules will be mod- 
ified accordingly. 

141. On the other hand, with the 
broadcaster notifying the system of the 
programs as to which he desires protec- 
tion, the remaining reasons for specify- 
ing a period for advance notification are 
(1) to give the cable operator an oppor- 
tunity to arrange for the appropriate 
switching operations, and (2) to give 
him an opportunity to keep subscribers 
informed of the differences between the 
program schedules for the duplicating 
distant stations which are printed in area 
newspapers or other publications and 
their schedules as they will appear on 

the cable system. Any broadcaster desir- 
ing to retain the good will of subscrib- 
ers will naturally seek to provide the 
required information to the cable system 
as early as possible. Last minute changes 
in the scheduling of both network and 
non -network programs do occur, how- 
ever. Considering all factors, we have 
decided to require notification as soon as 

possible and, in any event, no later than 
48 hours preceding the broadcast of the 
program to be deleted. However, we 
also expect the CATV system to afford 
reasonable cooperation in case of short- 
er notice. 

142. Duplication; Color Transmission: 
CATV interests urge vigorously that they 
should not be required to delete reception 
of programs transmitted in color in order 
to avoid duplication of the same pro- 
grams in black and white. They urge 
that a significant number of subscribers 
possess color receivers and that a sig- 
nificant number of local stations carry- 
ing network broadcasts available in black 
and white or color do not themselves 
possess color transmission equipment. 
Non -duplication of these stations, they 
contend, can destroy the usefulness of the 
subscriber's color receiver. 

143. We are not convinced that the 
problem is as wide -spread as NCTA 
claims it to be.72/ However, we also 
would not wish to withdraw from a sig- 
nificant proportion of subscribers the op- 
portunity to view programs in color un- 
less there are weighty considerations jus- 
tifying such action. With the market for 
color receivers showing substantial ex- 
pansion, and with all networks com- 
mencing a significant amount of color - 
transmission, we believe that almost all 
stations will have equipped themselves 

for color transmission in the relatively 
near future. In the interim, we believe 
that some relief from non -duplication 
requirements may be warranted. How- 
ever, present levels of color receiver sat- 
uration are relatively low. We are not 
now in position to specify any particular 
level of color set saturation among a 

systems subscribers which would always 
justify removal of the non -duplication re- 

quirements. We are therefore adopting 
rules without a specific provision on this 
subject, but are calling for comments on 
it in the related Notice of Proposed Rule 
Making issued today. (FCC 65-334, Part 
1). Before imposing non -duplication re- 
quirements on the bulk of microwave - 
served CATV systems or the industry at 
large, we will address ourselves to this 
subject again. In the interim, we will 
consider individual cases on application 
for waiver of the rules. 

144. Stations Entitied to Carriage and 
Non -Duplication: Satellites and Transla- 
tors: As proposed, the rules would not 
require cable systems to carry or non - 
duplicate boosters, repeaters, translator 
television stations or satellites (which do 
not originate at least seven hours per 
week of local programming) unless such 
facilities present the programming of a 

station which is otherwise entitled to 
carriage and/or non -duplication. Both 
CATV and broadcaster interests have ex- 
pressed dissatisfaction with this provi- 
sion. The CATVs urge that a satellite 
originating only seven hours per week 
is still primarily a repeater facility, which 
does not stand on the same footing as a 

local station. Beyond this, they contend 
that our failure to impose restrictions up- 
on the duplication of local station pro- 
gramming by translators is discriminatory. 
The broadcasters - with the support of 
various independent translator groups -- 
urge that satellites and translators should 
have the same carriage and non -duplica- 
tion benefits as regular local stations, 
with no prerequisite for a minimum 
amount of local program origination. 
Pointing out that such auxiliary facilities 
are normally located in under -served 
areas with a corresponding need for 
free reception service, the broadcasters 
claim that a lack of relief from CATV 
competition will discourage licensees 
from continuing, or undertaking new, 
translator or satellite ventures to meet 
that need. Further, they point out that 
unless a satellite obtains protection akin 
to that afforded a full-fledged local sta- 
tion, it may never have the opportunity 
to develop into such a full-fledged sta- 
tion. 

145. We think the broadcasters' basic 
point with regard to satellite stations is 
sound. Both as means for extending off - 
the -air service and as potential local sta- 
tions, we think satellites are entitled to 
the basic benefits of the rules. However, 
a satellite cannot be treated precisely as 
we would treat any other television sta- 
tion. A satellite's coverage contours may 
overlap the "equal priority" contours of 
the parent station, thus creating off -the - 
air duplication of programming. But this 

has nothing to do with the geographical 
scope of the market in which satellite and 
parent operate as a unit, and should not 
result in a loss of non -duplication pro- 
tection for both. On the other hand, if 
the CATV system involved has wide 
channel capacity, treatment of a satel- 
lite as a full-fledged station might in 
some instances require the system to car- 
ry both satellite and parent, with only a 

very marginal amount of non -duplicating 
programming added for the benefit of 
subscirbers. We believe that a satellite 
and its parent should generally be treat- 
ed as a unit. Carriage of one will re- 
lieve a CATV system of any obligation 
to carry the other. Affording non -dupli- 
cation protection to one will relieve the 
system of any obligation to afford pro- 
tection to the other. However, off -the -air 
duplication of a satellite's programming 
by a parent station, or vice versa, will 
not result in a los of exclusivity for both. 

146. The question as to translators, 
whether station -owned or independently 
owned, is a more difficult one. For it 
involves broad issues as to the appro- 
priate role of these auxiliary broadcast 
facilities. We are urged by Dr. Seiben 
to consider a wide expansion in their 
use, to extend the service areas of smell 
market stations and bring three full net- 
work services to the entire country off- 
the-air.73/ And we are considering an 

expanded use of translators in certain 
limited circumstances.74/ The issues 
raised, however, are entirely too broad 
for resolution here. For the present, we 
have decided to treat translators and 
other repeaters in the manner proposed 
in our Notices in these proceedings. 
Where they operate within the Grade B 

or better contour of the station whose 
programming they rebroadcast, they will 
be treated as extensions of that sta- 
tion's facilites, adding to its rights under 
the rules only to the extent they bring 
its service to an area which would other- 
wise not have it because of terrain or 
other factors. Nor will any off -the -air 
duplication due to translators and other 
repeaters be regarded as ground for 
withholding non -duplication protection 
from the originating station. However, 
in the related Notice of Proposed Rule 
Making issued today (FCC 65-334), we 
have called for comments on the appro- 
priate role of translators and the man- 
ner in which they should be treated for 
purposes of carriage and non -duplication 
by CATV systems. We will therefore have 
opportunity for further consideration of 
this subject in the relatively near future. 

157. Finally, we point out that trans- 
lators and satellites - unlike CATV sys- 
tems - operate under the provisions of 
Section 325 of the Act and that our rules 
now impose restrictions on the use of 
station -owned VHF translators to invade 
the service areas of other stations whose 
programs would be duplicated. (See Sec- 
tion 74.732(3) of the Rules.) The question 
of whether further restrictions should be 
imposed on duplication of the program- 
ming of local stations by translators re- 
peating the signals of distant stations 

72. NC TA shows that one out of every four stations whose signals were carried by microwave -served cable systems as of the date of its comments was 

not equipped for color transmission. Casual inspection of the list of 72 stations it submits, however, reveals that a large number are non -network, inde- 

pendent stations or affiliates of networks that have not, until recently, engaged in a significant amount of color transmission. At least one of the stations 

is a non-commercial, educational station. (See NCTA, FC, Ex. No. 31). 

73. See Seiden Report, pp. 7, 22, 89-90. 

74. See Notice of Proposed Rule Making in Docket No. 15858, issued February 19, 1965. 
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is also too broad for resolution here. 
We will evaluate it in light of further 
experience or, where raised, in the con- 
text of individual grants.75/ 

148. Agreements between Broadcast- 
ers and CATV Systems as to Carriage and 
Non -Duplication: We have empasized 
throughout these proceedings that any 
rules adpted are not intended to pre- 
clude parties from arriving at agree- 
ments tailored to the specific circum- 
stances in which they find themselves. 
The carriage and non -duplication require- 
ments operate only at the request of 
the station, and the non -duplication re- 
quirement specifically depends upon no- 
tification by the station. The rules es- 
tablish the minimum to which the sta- 
tion is entitled - not the minimum it 
must demand. Similarly, they establish 
the maximum we will require of the 
cable system as a normal matter, not the 
maximum to which it may agree in par- 
ticular circumstances. 

149. NCTA points to language in our 
1963 Notice indicating that it is not our 
intention to upset or replace existing 
agreements between broadcasters and 
CATV systems "which both parties still 
believe suited to their particular situa- 
tion.' This language, it claims, "literally 
invites the broadcaster to repudiate 
existing agreements." Some of these 
agreements, it notes, have been written 
for definite periods of time; all of them 
were entered into after our Carter Moun- 
tain decision gave notice that we were 
prepared to impose some carriage and 
non -duplication requirements in connec- 
tion with the licensing of common car- 
rier microwave facilities. In NCTA's view, 
these agreements were forced upon cable 
operators by our action and - where 
narrower than the rules adopted-should 
not now be repudiated. (NCTA, FC, pp. 
112-13). 

150. The question of whether a broad- 
caster or a CATV operator should be 
bound by an agreement entered into on 
the basis of varying calculations as to 
our probable action is not one we can 
resolve by rule. Insofar as it may turn on 
considerations of "good faith and fair 
dealing" by our licensees,[76l the facts 
of each case must be controlling. We will 
therefore consider it on a case -by -case 
basis, where raised, taking into account 
the equities of the parties in the specific 
circumstances involved and the other 
pertinent public interest considerations. 

151. Procedural Matters: Notification 
by Applicant: The proposed rules would 
impose upon the applicant for micro- 
wave facilities in either the common car- 
rier or private business radio service the 
duty of notifying any television stations 
within those predicted Grade A or Grade 
B contours the CATV systems it seeks 
to serve may fall. (See proposed Sec - 
ions 11.556(b) and 21.710(b).) NCTA 

objects generally, arguing that stations 
normally retain attorneys to keep them 
advised of the filing of applications that 
may affect their interests. American Tele- 
phone and Telegraph Company and oth- 
ers argue that burdens of this nature 
should not be imposed upon the carrier 
bringing video service to CATV systems. 

152. The purpose of the proposed pro- 
vision is to ensure that actual notice of 
the filing and basic content of applica- 
tions reaches those most concerned - in 
this instance, affected broadcasters. As 
we have recognized throughout, there 
may well be cases in which one or more 
parties wish to seek more or less than 
the rules provide. The Congress has re- 
quired that broadcasters give public no- 
tice of the filing of their applications "in 
the principal area which is served or is 
to be served by the station." Communi- 
cations Act, Section 311(a), 47 U.S.C. 
311(a). We think an analogous require- 
ment is appropriate here. 

153. On the other hand, we agree 
that a common carrier providing service 
to CATV systems should not itself be re- 
quired to carry out the notification in- 
volved. However, the obligation is one 
which the carrier can easily impose upon 
the customer ordering service. According- 
ly, we have modified proposed Section 
21.710(b) to provide that the carrier's 
application shall contain a statement that 
the appropriate television stations have 
been notified by the CATV systems in- 
volved. 

154. Finally, in this one instance, we 
think it appropriate to require all parties 
to use predicted contours based on the 
computations prescribed in our rules. (See 
Section 73.684 of the Rules.) The "notice" 
stage of an application is not one at 
which it is appropriate to consider dis- 
putes between parties as to the location 
of coverage contours. Moreover, it is rea- 
sonable to require notice somewhat 
broader in its scope than the action which 
may, in some instances, be taken ulti- 
mately. 

135. Procedural Matters; Special Pro- 
cedures and Interim Relief: The proposed 
rules set out the specific procedures to 
be followed in the event that a party 
believes that one or more provisions 
should not apply in the particular cir- 
cumstances of its case. (See proposed 
Sections 11.557 and 21.711.) On fur- 
ther consideration, we have deleted these 
provisions. The Communications Act and 
our normal rules prescribe the procedures 
to be followed in considering applica- 
tions for permits, licenses and other au- 
thorizations.[77] Further, we have pro- 
vided generally for the consideration of 
requests for waiver of any rule. (See 
Section 1.3 of the Rules.) And our con- 
cern with special procedures stemmed 
largely from our initial decision to re- 
strict the carriage and non -duplication 
reuirements to the Grade A contour, 
notwithstanding the strong indication that 
many stations would request protection 
out to their Grade B contours. (See pars. 
5-7, 10-12 of our 1963 Notice in these 
proceedings.) As we have now extended 
the geographical scope of the carriage 
and non -duplication requirements, while 
providing for relief from their impact in 
cases where there is "off -the -air" du- 
plication, the need for special proced- 
ures is substantially lessened. On the 
whole, we are not now persuaded that 
special procedures will be necessary. We 
will evaluate this question, however, in 
light of further experience and particu- 

larly in light of the general proceeding 
on CATV matters instituted today. 

156. Procedural Matters; Enforcement 
and Sanctions: The proposed rules are 
designed to operate as conditions upon 
the access of CATV systems to microwave 
authorizations and service. A system that 
accepts a license in the Business Radio 
Service but refuses to abide by the rules 
is subject to a cease and desist order or 
to revocation of license, pursuant to Sec- 
tion 312 of the Communications Act. A 
broadcaster who abuses the benefits 
granted him under the rules subjects 
himself both to a loss of those benefits 
through a waiver of the rules, and, in 
sufficiently serious cases, to action 
against his broadcast authorization. In 
the Domestic Public Point -to -Point Micro- 
wave Radio Service, the proposed rule 
would require the relevant carrier to in- 
clude the appropriate requirements in its 
tariffs or in any contracts for service to 
any CATV system. If a system receiving 
service under these provisions refuses 
to abide by them, it is subject to with- 
drawal of service by the carrier. If the 
carrier does not carry out its obligation, 
it is subject to a cease and desist order 
or revocation of license. If a broadcaster 
abuses his position, he is once again 
subject to a loss of benefits under the 
rules or to action against his broadcast 
authorization. 

157. There are two major questions 
raised by this procedural scheme. The 
American Telephone and Telegraph Com- 
pany argues that a common carrier should 
not be required to undertake the inter- 
pretation, application and enforcement 
of rules which may be subject to con- 
siderable dispute between its CATV cus- 
tomers and affected broadcasters. We 
think there is merit in this argument. 
Accordingly, we have modified proposed 
Section 21.711 to provide that where 
there is a dispute between a broadcast- 
er and a CATV customer on the question 
of whether the customer is complying 
with the applicable tariff or contract 
conditions, the carrier may refer the 
matter to us for a ruling. However, we 
will require the carrier io obtain from 
any customer a statement of willingness 
to comply with the applicable conditions 
prior to providing the relevant service. 

158. NCTA argues that we should 
impose severe sanctions on any broad- 
caster who, after giving notice of his 
intention to carry a program and requir- 
ing a cable system to delete a duplica- 
ting presentation of the same program, 
thereafter fails to broadcast the program 
at all. We have made it clear that we 
will examine charges of abuse. We take 
this opportunity, however ,to stress one 
general proposition that we consider of 
overriding importance: The proposed 
rules will not work at all without a rea- 
sonable amount of good faith coopera- 
tion between the affected parties. Par- 
ticularly in the early stages of their 
operation, we expect a certain number 
of errors to be made - a certain num- 
ber of programs to be duplicated through 
inadvertence on the part of the cable op- 
erator or to be needlessly "blacked out" 
through an error by the broadcaster 

75. We consider this subject explicitly in the related Notice of Proposed Ru le Making and Notice of Inquiry issued today (FCC 65-334). 
76. Cf., Granik v. Federal Communications Commission, 234 F. 2d 682 (C.A.D.C.) 
77. See, e.g., Communications Act, Sections 308, 309, 310(b), 319, 47 U.S.C. Section 308, 309, 310(6), 319. 
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in transmitting scheduling information- 
even with the utmost good faith on all 
sides: An occasional such error may oc- 
cur even after the parties have worked 
out the practical operating details and 
have become accustomed to operation 
under the rules. Parties would not re- 
gard errors of this kind as an abuse of 
our rules. Parties must make a showing 
that substntial efforts have been made 
to resolve outstanding problems before 
requesting action on our part. 

159. Copyright Matters: A number of 
participants in these proceedings urge 
us to incorporate in our rules an express 
declaration that nothing in them is in- 
tended to affect in any way the copy- 
right or other rights that broadcasters or 
others may have in television program 
material. We think incorporation of such 
a declaration in the rules is unnecessary. 
We have noted (par. 55, fn. 32, above) 
the pendency of suits in which program 
suppliers are seeking to establish their 
rights to control the use by CATV sys- 
tems of signals carrying their progams. 
We have also noted that such suits fall 
entirely beyond our jurisdiction. Our de- 
cision to require non -duplication takes 
account - as it must - of the existing 
practices of CATV system operators and 
the present inability of program suppliers 
to control the availability of their pro- 
tral in any evaluation of the nature and 
grams via CATV. For these facts are cen- 
tral in any evaluation of the nature and 
effects of competition between CATV and 
78. See Communications Act, Sections 1, 303, 307, 

television broadcasting. Our determina- 
tion does not rest, however, on any the- 
ory concerning the requirements of copy- 
right or any federal or state law other 
than the provision of the Commun- 
ications Act we have discussed. [781 
Nor is anything we have said or done 
intended to affect the determinations of 
other federal or state tribunals as to 
matters within their jurisdiction. 

160. Possible Creation of a New Micro- 
wave Service for CATV Systems: In Dock- 
et No. 15586 (Notice of Proposed Rule 
Making issued August 3, 196A) we are 
considering a number of matters with re- 
lation to the appropriate frequency allo- 
cations for microwave facilities serving 
CATV systems. One of the proposals un- 
der consideration is the creation of a 

new service for all non -common carrier 
Community Antenna Relay Stations (CARS 
Service), in which the licensing of sta- 
tions would be administered by the 
Commissions Broadcast Bureau. If such 
a proposal is adopted, we will apply the 
rules here adpoted to the new CARS 
Service without further rule making 
proceedings. 

161. The Question of a Transition Pe- 
riod: We have tailored our requirements, 
both as to carriage and non -duplication, 
to the channel capacity of individual 
CATV systems. Notwithstanding this, 
however, the rules may well operate in 
some instances to require CATV opera- 
tors to choose between substituting a 

local for a more distant signal on their 
308, 309, 310 and 319; 47 U.S.C. Sections 151, 303, 307, 

systems and expanding their systems 
channel capacity. For this and other rea- 
sons, as we have stressed in paragraph 
6, above, it may well be desirable to al- 
low a transition period for some sys- 
tems before requiring full compliance 
with the rules. The overall course of 
action we have adopted will allow us to 
examine this question thoroughly before 
applying the rules we adopt to the great 
majority of CATV systems. The rules 
will therefore be made effective in the 
manner we have described. 

CONCLUSION 
162. Authority for the rules adopted 

herein is contained in Sections 4(i), 303, 
307(b), 308, 309, 310 and 319 of the 
Communications Act of 1934, as amend- 
ed. 

Accordingly, IT IS ORDERED, this 22nd 
day of April, 1965, that the rules con- 
tained in the attached appendix ARE 
ADOPTED, effective June 1, 1965, as to 
applications for new or changed micro- 
wave facilities, assignments of license or 
transfers of control filed on or after 
June 1, 1965; and 

IT IS FURTHER ORDERED, that the rules 
shall be made effective as to other ap- 
plications, permits or licenses by fur- 
ther order of the Commission. 

FEDERAL COMMUNICATIONS 
COMMISSION 

Ben F. Waple 
Secretary 

308, 309, 310 and 319. 

APPENDIX 
PART 21-Domestic Public Radio Serv- 

ices (Other than Maritime 
Mobile). 

I. Part 21 is amended by adding new 
Pars. 21.710, 21.712, 21.714, 21.716 to 
read as follows: 

§21.710 Definitions 
As used in §§21.712, 21.714, and 

21.716, 
(a) Community antenna television sys- 

tem. The term "community antenna tele- 
vision system" ("CATV system") means 
any facility which receives and amplifies 
the signals transmitting programs broad- 
cast by one or more television stations 
and redistributes such signals by wire 
or cable to subscribing members of the 
public, but such terms shall not include 
(1) any such facility which serves fewer 
than fifty subscribers, or (2) any such 
facility which serves only the residents 
of one or more apartment dwellings 
under common ownership, control, or 
management, and commercial establish- 
ments located on the premises of such 
an apartment house. 

(b) Television station; television broad- 
cast station. The terms "television station" 
and "television broadcast station" mean 
any television broadcasting station oper- 
ating on a channel regularly assigned to 
its community by §73.606 of this chap- 
ter, but shall not include boosters, re- 
peaters or translator television stations, 
unless such facilities carry the program- 
ming of a station within whose Grade B 

contour a relevant CATV system operates 
or proposes to operate, in whole or in 
part, in which event such facilities shall 
be deemed extensions of the originating 
station. 

(c) Principal community contour. The 

term "principal community contour" 
means the signal contour which a tele- 
vision station is required to place over 
its entire principal community by §73. 
683(a) of this chapter. 

(d) Grade A and Grade B contours. 
The terms "Grade A contour" and "Grade 
B contour" mean the field intensity con- 
tours defined in §73.683(a) of this 
chapter. 

(e) Network programming. The term 
"network programming" means the pro- 
gramming supplied by a national tele- 
vision network organization. 

(f) Substantially duplicated. The term 
"substantially duplicated" means regu- 
larly duplicated by the network program - 
mind of one or more other stations, 
singly or collectively, in a normal week 
during the hours of 6 to 11 p.m., local 
time, for a total of 14 or more hours. 

(g) Priority. The term "priority" means 
the priority among stations established 
in §21.712(a). 

(h) Independent station. The term "in- 
dependent station" means a television 
station which is not affiliated with any 
national television network organization. 
§21.712 Authorizatiaons for fixed sta- 

tions to relay television signals 
to CATV systems. 

Authorizations (including initial grants, 
modifications, assignments or transfers 
of control, and renewals) in this service 
to establish or operate fixed stations 
used to relay television signals to com- 
munity antenna television systems (CATV 
systems) will contain the condition that 
the licensee carrier shall include the fol- 
lowing requirements in its tariffs or in 
any contracts for service to any CATV 
system: 

(a) Stations required to be carried. 
Within the limits of its channel capacity, 

any such CATV system shall carry the 
signals of operating or subsequently au- 
thorized and operating television broad- 
cast statons in the following order of 
priority, upon the request of the licensee 
or permittee of the relevant station: 

(1) First, all commercial and non- 
commercial, educational stations within 
whose principal community contours the 
system operates, in whole or in part; 

(2) Second, all commercial and non- 
commercial, educational stations within 
whose Grade A contours the system op- 
erates, in whole or in part; and 

(3) Third, all commercial and non- 
commercial, educational stations within 
whose Grade B contour the system oper- 
ates, in whole or in part. 

(b) Exceptions. Notwithstanding the 
requirements of paragraph (a) of this 
section, 

(1) The system need not carry the 
signal of any station, if (i) that station's 
network programming is substantially 
duplicated by one or more stations of 
higher priority and (ii) carrying it would, 
because of limited channel capacity, pre- 
vent the system from carrying the signal 
bf an independent commercial station 
or a non-commercial, educational station. 

(2) In cases where (i) there are two 
or more signals of equal priority which 
substantially duplicate each other, and 
(ii) carrying all such signals would, be- 
cause of limited channel capacity, pre- 
vent the syste mfrom carrying the signal 
of an independent commercial station 
or a non-commercial, educational station, 
the system need not carry all such sub- 
stantially duplicating signals, but may 
select among them to the extent neces- 
sary to preserve its ability to carry the 
signals of independent commercial or 
non-commercial, educational stations. 
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(3) In cases where the system operates 
within the Grade B or higher pirority 
contour of both a satellite station and 
its parent station, carriage of the signal 
of one of these stations will relieve the 
system of any obligation to carry the 
signal of the other. 

(c) Special requirements in the event 
of non -carriage. Where the system does 
not carry the signals of one or more 
stations within whose Grade B or higher 
priority contour it operates, the system 
shall offer and maintain, for each sub- 
scriber, an adequate switching device to 
allow the subscriber to choose between 
cable and non -cable reception, unless 
the subscriber affirmatively indicates in 
writing that he does not desire this 
device. 

(d) Manner of carriage. Where the 
signal of any station is required to be 
carried under this section. 

(1) The signal shall be carried without 
material degradation in quality (within 
the limitations imposed by the technical 
state of the art); 

(2) The signal shall, upon request of 
the station licensee or permittee, be 
carried on the system on the channel on 
which the station is transmitting (where 
practicable without material degradation); 
and 

(3) The signal shall, upon the request 
of the station licensee or permittee, be 
carried on the system on no more than 
one channel. 

(e) Stations entitled to program exclu- 
sivity. Any such CATV system which 
operates, in whole or in part, within the 
Grade B or higher priority contour of 
any commercial television broadcast sta- 
tion and which carries the signal of such 
station shall, upon request of the station 
licensee or permittee, maintain the sta- 
tion's exclusivity as a program outlet in 
the manner and to the extent specified 
in paragraph (f) of this section: Provided, 
That: 

(1) The system is not required to main- 
tain the exclusivity of the network pro- 
gramming of any such station if the sys- 
tem carries the signal(s) of one or more 
equal or higher pirority stations (other 
than a satellite or parent of the station 
requesting exclusivity) which substan- 
tially duplicate the network program- 
ming of the station requesting exclusiv- 
ity; and 

(2) The system is not required to 
maintain the exclusivity of the non - 
network programming of any such sta- 
tion if the system carries the signal(s) 
of one or more equal or higher priority 
stations (other than a satellite or parent 
of the station requesting exclusivity) 
which operate in what are normally and 
usually considered other markets for 
purposes of television program distri- 
bution. 

(3)In cases where the system operates 
within the Grade B or higher priority 
contour of both a satellite station and 
its parent station, protection of the pro- 
gram exclusivity of one of these stations 
will relieve the system of any obligation 
to protect the program exclusivity of 
the other. 

(f) Program exclusivity; extent of pro- 
tection. Where a station is entitled to 
program exclusivity, the CATV system 
shall, upon the request of the station 
licensee or permittee, refrain from du- 
plicating any program broadcast by such 

station, simultaneously or within a period 
commencing 15 days prior to its broad- 
cast by the station and ending 15 days 
after such broadcast, if the CATV oper- 
ator has received notification from the 
requesting station of the date and time 
of its broadcast of the program and the 
date and time of any broadacst to be 
deleted, as soon as possible and in any 
event no later than 48 hours prior to 
the broadcast to be deleted. 

(g) Exceptions. Notwithstanding the 
requirements of paragraph (f) of this 
section, 

(1) The CATV system need not delete 
reception of a network program if, in 
so doing, it would leave available for 
reception by subscribers, at any time, 
less than two network programs (includ- 
ing those broadcast by any stations 
whose signals are being carried and 
whose program exclusivity is being pro- 
tected pursuant to the requirements of 
this section); 

(2) The system need not delete recep- 
tion of a network program which is 

scheduled by the network between the 
hours of 6 and 11 p.m., Eastern Time, 
but is broadcast by the station requesting 
deletion, in whole or in part, outside of 
the period which would normally be 
considered prime time for network pro- 
gramming in the time zone involved; 
and 

(3) The system need not delete recep- 
tion of any program consisting of the 
broadcast coverage of a speech or other 
event as to which the time of presenta- 
tion is of special significance, except 
where the program is being simultane- 
ously broadcast by a station entitled to 
program exclusivity. 

Note: Whether or not a particular sta- 
tion which does not present a significant 
amount of locally originated program- 
ming is a "satellite," as that term is used 
in §21.712, will be determined on the 
facts of the particular case. 
§21.714 Notification of the filing of the 
application. 

An appliaction for any authorization 
subject to §21.712 shall contain a state- 
ment that (1) each CATV system served 
or to be served has notified the licensee 
or permittee of any television broadcast 
station, within whose predicted Grade B 

contour the CATV system operates or 
will operate, of the filing of the applica- 
tion and (2) the CATV system has indi- 
cated willingness to comply with the 
provisions of §21.712. Such statement 
shall be supported by copies of the let- 
ters of notification directed to such tele- 
vision broadcast licensees or permittees 
and by a statement of such CATV sys- 
tem(s) indicating willingness to comply 
with §21.712. The notice shall include 
the fact of intended filing by the appli- 
cant, identification of each CATV system 
served or to be served under the authori- 
zation sought, identification of the com- 
munity served or to be served by each 
such CATV system, and the television 
station(s) whose programs will be dis- 
tributed by each such CATV system. 

Note: As used in §21.714, the term 
"predicted Grade B contour" means the 
field intensity contour defined §73.683 
(a) of this chapter, the location of which 
is determined exclusively by means of 
the calculations prescribed in §73.684 
of this chapter. 
§21.716 Disputes between television 

broadcast stations and CATV 
systems as to requirements un- 
der §21.712. 

In the event that a dispute should 
arise, at any time, between a television 
broadcast station and a CATV system 
served under an authorization subject 
to §21.712, on the question of whether 
the CATV sysem is complying with the 
applicable tariff or contract requirements, 
the licensee carrier may refer the matter 
to the Commission for a ruling. 

PART 91-Industrial Radio Services 
Il. Part 91 is amended by adding new 

§§91.557, 91.559 and 91.561 to 
read as follows: 

§91.557 Definitions. 
As used in §§91.559 and 91.561, 
(a) Community antenna television sys- 

tem. The term "community antenna tele- 
vision system" ("CATV system" means 
any facility which receives and amplifies 
the signals transmitting programs broad- 
cast by one or more television stations 
and redistributes such signals by wire 
or cable to subscribing members of the 
public, but such terms shall not include 
(1) any such facility which serves fewer 
than fifty subscribers, or (2) any such 
facility which serves only the residents 
of one or more apartment dwellings un- 
der common ownership, control, or man- 
agement, and commercial establishments 
located on the premises of such an 
apartment house. 

(b) Television station; television broad- 
cast station. The terms "television sta- 
tion" and "television broadcast station" 
mean any television broadcasting station 
operating on a channel regularly assigned 
to its community by §73.606 of this 
chapter, but shall not include boosters, 
repeaters or translator television stations, 
unless such facilities carry the program- 
ming of a station within whose Grade B 

contour a relevant CATV system operates 
or proposes to operate, in whole or in 
part, in which event such facilities shall 
be deemed extensions of the originating 
station. 

(c) Principal community contour. The 
term "principal community contour" 
means the signal contour which a tele- 
vision station is required to place over 
its entire principal community by §73. 
683(a) of this chapter. 

(d) Grade A and Grade B contours. 
The terms "Grade A contour" and "Grade 
B contour" mean the field intensity con- 
tours defined in §73.683(a) of this 
chapter. 

(e) Network programming. The term 
"network programming" means the pro- 
gramming supplied by a national tele- 
vision network organization. 

(f) Substantially duplicated. The term 
"substantially duplicated" means regu- 
larly duplicated by the network pro- 
gramming of one or more other stations, 
singly or collectively, in a normal week 
during the hours of 6 to 11 p.m., local 
time, for a total of 14 or more hours. 

(g) Priority. The term "priority" means 
the priority among stations established 
in §91.559(a). 

(h) Independent station. The term "in- 
dependent station" means a television 
station which is not affiliated with any 
national television network organization. 
§91.559 Authorizations for operational 
fixed stations to relay television signals 
to CATV systems. 

Authorizations (including initial grants, 
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modifications, assignments or transfers 
of control, and renewals) in the Business 
Radio Service to construct or operate 
point-to-point operational fixed stations 
to relay television signals to community 
antenna television systems (CATV sys- 
tems) will contain the following condi- 
tions: 

(a) Stations required to be carried. 
Within the limits of its channel capacity, 
any such CATV system shall carry the 
signals of operating or subsequently au- 
thorized and operating television broad- 
cast stations in the following order of 
priority, upon the request of the licensee 
or permittee of the relevant station: 

(1) First, all commercial and non- 
commercial, educational stations within 
whose principal community contours the 
system operates, in whole or in part; 

(2) Second, all commercial and non- 
commercial, educational stations within 
whose Grade A contours the system oper- 
ates, in whole or in part; and 

(3) Third, all commercial and non- 
commercial, educational stations within 
whose Grade B contour the system oper- 
ates, in whole or in part. 

(b) Exceptions. Notwithstanding the 
requirements of paragraph (a) of this 
section, 

(1) The system need not carry the 
signal of any station, if (i) that station's 
network programming is substantially 
duplicated by one or more stations of 
higher priority and (ii) carrying it would, 
because of limited channel capacity, pre- 
vent the system from carrying the signal 
of an independent commercial station or 
a non-commercial, educational station. 

(2) In cases where (i) there are two 
or more signals of equal priority which 
substantially duplicate each other, and 
(ii) carrying all such signals would, be- 
cause of limited channel capacity, pre- 
vent the system from carrying the signal 
of an independent commercial station 
or a non-commercial, educational station, 
the system need not carry all such sub- 
stantially duplicating signals, but may 
select among them to the extent neces- 
sary to preserve its ability to carry the 
signals of independent commercial or 
non-commercial, educational stations. 

(3) In cases where the system operates 
within the Grade B or higher priority 
contour of both a satellite station and 
its parent station, carriage of the signal 
of one of these stations will relieve the 
system of any obligation to carry the 
signal of the other. 

(c) Special requirements in the event 
of non -carriage. Where the system does 
not carry the signals of one or more 
stations within whose Grade B or higher 
priority contour it operates, the system 
shall offer and maintain, for each sub- 
scriber, an adequate switching device to 
allow the subscriber to choose between 
cable and non -cable reception, unless the 
subscriber affirmatively indicates in writ- 
ing that he does not desire this device. 

(d) Manner of carriage. Where the 
signal of any station is required to be 
carried under this section, 

(1) The signal shall be carried without 
material degradation in quality (within 
the limitations imposesd by the technical 
state of the art); 

(2) The signal shall, upon request of 
the station licensee or permittee, be 
carried on the system on the channel on 
which the station is transmitting (where 

practicable without material degrada- 
tion); and 

(3) The signal shall, upon the request 
of the station licensee or permittee, be 
carried on the system on no more than 
one channel. 

(e) Stations entitled to program exclu- 
sivity. Any such CATV system which 
operates, in whole or in part, within the 
Grade B or higher priority contour of 
any commercial television broadcast sta- 
tion and which carries the signal of such 
station shall, upon request of the station 
licensee or permittee, maintain the sta- 
tion's exclusivity as a program outlet in 
the manner and to the extent specified 
in paragraph (f) of this section, Provided, 
That: 

(1) The system is not required to 
maintain the exclusivity of the network 
programming of any such station if the 
system carries the signal(s) of one or 
more equal or higher priority stations 
(other than a satellite or parent of the 
station requesting exclusivity) which 
substantially duplicates the network pro- 
gramming of the station requesting ex- 
clusivity; and 

(2) The system is not required to main- 
tain the exclusivity of the non -network 
programming of any such station if the 
system carries the signal(s) of one or 
more equal or higher priority stations 
(other than a satellite or parent of 
the station requesting exclusivity) which 
operates in what are normally and usu- 
ally considered other markets for pur- 
poses of television program distribution. 

(3) In cases where the system operates 
within the Grade B or higher priority 
contour of both a satellite station and 
its parent station, protection of the pro- 
gram exclusivity of one of these stations 
will relieve the system of any obligation 
to protect the program exclusivity of 
the other. 

(f) Program exclusivity; extent of pro- 
tection. Where a station is entitled to 
program exclusivity, the CATV system 
shall, upon the request of the station 
licensee or permittee, refrain from du- 
plicating any program broadcast by such 
station, simultaneously or within a period 
commencing 15 days prior to its broad- 
cast by the station and ending 15 days 
after such broadcast, if the CATV oper- 
ator has received notification from the 
requesting station of the date and time 
of its broadcast of the program and the 
date and time of any broadcast to be 
deleted, as soon as possible and in any 
event no later than 48 hours prior to 
the broadcast to be deleted. 

(g) Exceptions. Notwithstanding the 
requirements of paragraph (f) of this 
section, 

(1) The CATV system need not delete 
reception of a network program if, in 
so doing, it would leave available for 
reception by subscribers, at any time, 
less than two network programs (includ- 
ing those broadcast by any stations 
whose signals are being carried and 
whose program exclusivity is being pro- 
tected pursuant to the requirements of 
this section); 

(2) The system need not delete recep- 
tion of a network program which is 

scheduled by the network between the 
hours of 6 and 11 p.m., Eastern Time, 
but is broadcast by the station requesting 
deletion, in whole or in part, outside of 
the period which would normally be 

considered prime time for network pro- 
gramming in the time zone involved; 
and 

(3) The system need not delete recep- 
tion of any program consisting of the 
broadcast coverage of a speech or other 
event as to which the time of presenta- 
tion is of special significance, except 
where the program is being simultane- 
ously broadcast by a station entitled to 
program exclusivity. 

Note: Whether or not a particular sta- 
tion which does not present a signifi- 
cant amount of locally originated pro- 
gramming is a "satellite," as that term 
is used in §91.559, will be determined 
on the facts of the particular case. 
§91.961 Notification by applicant. 

An application for any authorization 
subject to §91.557 shall contain a state- 
ment that the applicant has notified the 
licensee or permittee of any television 
broadcast station, within whose predicted 
Grade B contour the CATV system(s) 
served or to be served operate or will 
operate, of the filing of the application. 
Such statement shall be supported by 
copies of the letters of notification di- 
rected to such television broadcast licen- 
sees or permittees. The notice shall 
include the fact of filing by the appli- 
cant, identification of each CATV system 
served or to be served under the authori- 
zation sought, identification of the com- 
munity served or to be served by each 
such CATV system, and the television 
station(s) whose programs will be dis- 
tributed by each such CATV system. 

Note: As used in §91.561, the term 
"predicted Grade B contour" means the 
field intensity contour defined in §73. 
683(a) of this chapter, the location of 
which is determined exclusively by 
means of the calculations prescribed in 
§73.684 of this chapter. 

Dissenting Statement of Commissioner 
Robert T. Bartley 

"I dissent to the conclusion that we 
have, presently, the necessary authority 
to adopt these rules pertaining to CATV. 

"A majority of the Commission, how- 
ever, having reached such a conclusion, 
I would concur in the promulgation of 
a rule requiring the CATV customer of 
a microwave licensee to carry without 
material degradation the programs of 
TV stations in whose predicted 3rade A 
contour the CATV system is located. As 
indicated in the Report and Order, hard- 
ship cases may arise with respect to 
CATV systems located between the Grade 
A and B contours of TV stations. I would 
handle those on a case -to -case basis, 
thus relieving the Commission of what 
I anticipate will otherwise be a substan- 
tial administrative burden. 

"I cannot agree to the requirement 
that any programs carried by a CATV 
system from a local TV station may not 
be carried again on the system from 
other TV stations within a specified 
number of days. 

"If a program is scheduled to be car- 
ried on a delayed basis by the local 
station, I would afford 24 hour protec- 
tion only. 

"I oppose the imposition of interim 
conditions before the rules become ef- 
fective or applicable." 

(Note: Proposed CATV Rules for Commissioner 
loevingeí s comments.) 
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SUBSCRIBE NOW! 

The FIRST weekly news publication to bring you 

in-depth reporting on all major developments affecting 

cable television. A totally NEW reporting service, pre- 

pared each week by the industry's most experienced 

editors and news analysts. More extensive coverage of 

vital cable television facts than ever before available .. . 

from detailed reports or franchise activity, to day-by-day 

developments in Congress and the FCC. 

When CABLE TELEVISION REVIEW 

reaches your desk each Monday morn- 

ing, you will have a complete up-to-date 

summary of events of the preceding 

week. An accurate report and analysis of 

every development which could affect 

your industry - and you personally! 

CABLE TELEVISION REVIEW has been created at 

the urging of operators, investors and manufacturers, to 

meet a rapidly growing need for weekly news coverage 

from the system operator's point of view. You will always 

be well informed, as each week brings exciting news of 

MUM - - - - 
CABLE TELEVISION REVIEW 

P.O. Box 63992 Oklahoma City, Okla. 
Begin my subscription of your Exclusive News 
Service - CABLE TELEVISION REVIEW. 
1 Year $50.00 Payment Enclosed 
13 Issues $15.00 Send Bill 
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Get all the 

CATV News .. . 

Every Week! 

new franchises, CATV transactions, NCTA activities, 
important legal actions, personnel moves . . . plus new 
anti-CATV and pro-CATV activities in Washington and 
across the nation! 

CATV owners, operators and investors have expressed 
their urgent desire for a non -broadcast oriented medium 
which reports objectively and in full on matters affecting 

cable television. CABLE TELEVISION 
REVIEW has been specifically designed 
by the experienced editorial staff of TV 
& Communications to fully meet this 
pressing need. Whether you are an 
established cable television operator, a 

potential investor, broadcaster or equip- 
ment supplier, you need the weekly 

CABLE TELEVISION REVIEW to be well informed and 
fully advised on every aspect of CATV. Your satisfaction 
is unconditionally guaranteed. Subscribe now by simply 
returning the convenient order card located at the lower 
left hand side of this page. 
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ORDER YOUR 
SUBSCRIPTION TODAY! 
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U. 

MORE SYSTEM WITH FEWER AMPLIFIERS 
TRIM initial cost --CUT maintenance costs with Entron's 

combination high level tube and solid state CATY systems 
:14(from our files of competitive bids) 

ICASE 1 
-A 25 STRAND MILE SYSTEM 

(1/2 & 412 ALUMINUM CABLE): 

MANUFACTURER X ENTRON 

32 Trunkline/pMPLIFNERS 9 Trunkline Amplifiers 

14 Bridging Amplifiers 24 Bridging Amplifiers 

82 Line Extenders 17 Solid State Extenders 

2 CONTROL Amplifiers 0 (none required) 

130 total cost $22,000 50 total cost $14,000 

CASE 2 
-A 30 STRAND MILE SYSTEM 

(1/2 & 412 ALUMINUM CABLE): 

MANUFACTURER Y 

153 units 

$23,500 

ENTRON 

47 units 

$13,500 

IN EVERY CASE the system owner SAVED MONEY 

on original equipment. SAVED MONEY_less equip- 
ment positions to install. SAVED MONEY-fewer 
fittings and accessories. SAVED MONEY_fewer 
units to maintain. 

IT MAKES SENSE TO USE THE BEST 

INCORPORATED 
2141 INDUSTRIAL PARKWAY Silver Spring, Maryland 20904 Area Code 301 622-2000 

www.americanradiohistory.com



viking THE HOUSE 

THAT SERVICE 

BUILT 

Design 

One stop 

for all your 

ATV needs 

SP, 

Engineerin 

As the quality of a house can only be evaluated by its foundation and the 
materials used in construction, so it is that VIKING has built a company 
dedicated to the complete services and growth of the CATV industry. 

Each specialized division at VIKING has been carefully planned to meet the 
expanding requirements of the CATV Industry and has resulted in the unique 
formation of an organization "that does everything"; equipment manufacturing, 
coaxial cable manufacturing, systems designing and engineering as well 
as complete turnkey construction. 

When next you are considering the construction of a new CATV system, or 
rebuilding an old system, why not call upon VIKING - "THE HOUSE THAT 
SERVICE BUILT." No job is too big or too small. 

31annfaelurers of Quality Coaxial Cables and Television System Products 

Hoboken, New Jersey -830 Monroe Street -201-01 6-2020 

New York, New York -212 -WH 3-5793 

Atlanta, Georgia-Fulton Federal Building, Suite 908-404-52-3-8379 

Dallas, Texas -56-35 Yale, Room 212-214 EM 3-8054 

Lewistown, Pennsylvania -17 S. Dorcaus-717-248 8844 
Omaha, Nebraska -119 South 19th Street -402-341-1443 
Los Angeles, California -1001 Glendale Blvd. -213-386-3030 
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