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From the Federal Register, Volume 41, pages 18419-18425, 26573, 26574

[Docket No. 8741; F'CO 76-871]
PART 73—RADI0 BROADCAST SERVICES
Report and Order; Prmodina_ Terminated

In the matter of Clear Channel Broad-
casting in the Standard Broad:ast Band
KOB/WABQC),

1. On April 22, 1969, we reopened the
eaptioned clear channel proceeding for
the limited purpose of establishing per-
manent nighttime operating modes for
radio stations KQB(AM), Albuguerque,
New Mexico (770 kHez, 50 kW, DA-N)
and co-channel class I-A WABC(AM) in
New York City (770 kHz, 60 kW, non-
directional day and night). Notice of
Proposed Rule Msaking, 17 FCC 2d 257.
The proposal was duly published in the
Federal Register of April 25, 1969 (34 FR
7033}, Both licensees are on deferred re-
newal status awaiting the outcome of
this proceeding.

2. By Notlce of Inquiry and Proposed
Rule Making released December 12, 1875
(FCC 75-1331; Docket 20642), we opened
a new clear channel proceeding to con-
sider the possible nighttime duplication
of presently unduplicated U.B. I-A clear
channels, the further duplication of
presently duplicated U.8. I-A clear
channels end, alternatively, the reserva-
tion of certain U.8. I-A clear channels
for “super-power” operation in order to
Improve nighttime skywave service to re-
mote regions of the country now lacking
interference-free primary service from
any aural broadcast source. However, be-
cause of the protracted history of ltiga-
tion involving the frequency 770 kHz and
the fact that a series of court decisions
has severely narrowed the range of op-
tions avallable to use in resolving the
“KOP problem,” we decided to deal with
it separntely and at an eariy date. Foot-
note 1, page 2, FCC 75-1331.

BACEOROUND

3. The “"KOB problem" originated in
1841, when i1 became necessary to find
another frequency for KOB, then as-
slgned to 1180 kHz as a clear channe] sta-
tion of the first North American Regional
Broadcasting Agreement (NARBA), ef-
fective in March 1941, which triggered a
number of frequency shifts in the United
Btates owing to the creation of new Mex-
ican clear channel priorities. No compar-
able assignment on another channel
could be found, and KOB was summarily
astigned to 1030 kHz, a I-A clear chan-
ne! on which the dominant station is
WBEBZ, Boston. Daspite the distance be-
tween Boston and Albuquerque, KOB's
operation on 1030 kHz proved to be tech-
nically unsatisfactory, due in part to the
westward orientation of WBZ's direc-
tional antenna system and resulting ex-
tensive nighttime skywave interference
between the two stations.

4. In November 1941, KOB was shifted
to 770 kHz, a I-A channel on which the
dominant assignment is now WABC
(American Broadcasting Companies,
Inc.), but which at that time was a Blue
Network outlet for the National Broad-
casting Company (WJZ). KOB has op-
erated on 770 kHz ever since. Initially,
KOB's occupancy of 770 kHz was author-
ired under a special service authoriza-
tion (88A) which specified a power of 50
k'W day and 25 kW night, nondirectional.
This caused considerable skywave inter-
ference to WABC during nighttime
hours. In 1944, EOB flled an application
(File No. BMP-1738) In which it sought
to regularize its operation on this basis,

and & hearing thereon was held in Janu-
ary 1945. No decision was reached at that
time because in Pebruary 1945 we instl-
tuted the first clear channel proceeding,
which sought to define dominant and
secondary uses on all of the 25 I-A fre-
quencies reserved for clear channel use
in the United Btates.

5. In 1946 the EOB application, along
with others relating to the U.8. I-A clear
channels, was placed in pending status
awalting the outcome of the cleur chan-
nel proceeding. KOB's 88A operation on
TI0 kHz was continued on an intertm
basis. In 1950, WABC appealed from our
extension of KOB's interim operation,
and in 1951 the U.8. Court of Appeals
held the long-standing interference to
WABC, without hearing, to be improper,
and directed us to find a permanent so-
lution. Accordingly, the KOB application
was removed from pending status, but
the BSA remained In effect. WABC pro-
tested this continuation, and a hearing
on its protest was held In 1953, In July
1855 we denled the WAEBC prolest. WABC
appealed agaln, in response to which the
Court. in 18586, directed us to take imme-
diate steps to remove the interference to
WABC. By letter of November 8, 1856,
we directed KOB to submit a directional
antenna pattern for temporary night-
time operation on 770 kHz, in compli-
ance with the Court's mandate. KOB did
s0, and commenced directional operation
in April 1957 with a two-element array,
in effect becoming a class II (or second-
ary) station on the clear channel 770
kHz, protecting the dominant class I sta-
tlon (WABC )to its 05 mV/m 507
nighttime skywave contour.

6. In a wide-ranging derision adopted
Beptember 3, 1958 —25 FCC 683 (1858) —
we gave in-depth consideration to the
lang-pending KOB application (para-
graph 4, supra), as well as to a variety of
possible alternative modes of operation
al both stations against a backdrop of
populations and areas gained and lost,
programming and network affiliations,
and apparent inequities in the historlc
distribution of class I facilities in the
United States. The reveraion of EOB to
its licensed frequency (1030 kHz) was
rulad out for a variety of reasons, includ-
ing the high RS8S limita which would be
impoeed on its nighttime operation by
co-channel I-A WBZ, Boston and, poten-
tially, by a co-channel class IT fulltimer
in Mexico City (XEQR). Finally, we
found that KOR, operating as a class I-B
station on 770 kHz along with WABC,
would provide a first nighttime primary
(groundwave) service to 118,000 more
people {n the _relatively underserved
Bouthwest than it would if operated as
8 class IT (secondary) staiion fully pro-
tecting WABC. KOB was granted leave
to amend ils application to specify night-
tima directional operation in accordanoce
with theoretical parameters contained in
the decislon, and WABC was granted
leave to file a parallel application to di-
reeticnalize its nighttime operation.

7. WABC appesaled the 1958 decision,
and a 1960 Court decision afirmed but
with reservations. American Broadcost-
ing-Paremount Theatres, Inc v. FCC, 280
P. 24 831. Bpecifically, the Court stated
that WABC should not be precluded from
2 bearing on its clalm that some eastern
broadcaster othier than ABC should bear
the burden of accommodating KOB. The
Court also stressed that ABC’'s position
as a network should not be prejudiced by
forcing it to share its clear channel if
other networks retained on their clear

channels greater protection (l.e, WNBC
and WCBS, both I-A clear channel sta-
tions in New York City on 660 kHz and
880 kHsx respectively). Pinally, that
Court expressed the view that we should,
in stil] snother proceeding, seek to pro-
vide facilities for ABC comparable to
those of the other networks. In & related

No. BP-13,082) for 770 kHz in New York
against the then-pending WABC renewal
application (File No. BR-167), specify-
ing the nighttime directional perameters
we had prescribed for WABC but which
WABC had fafled to request. Both appli-
oations are still pending.

8. In light of these developments, we
ordered, in 1861, a further hearing on
issues deslgned to determine whether the
result reached In 1858 should be altered
on the basls of parity among radlo net-
works, as suggested by the Court. In our
decision in this matter, adopted July 3,
1963—35 FCC 36—we conceded that to
require WABC to directionalize during
nighttime hours while WCBS and WNBC
were permitted to operate nondirection-
ally would leave ABC with a facility in
New York inferior, from the standpoint
of coverage, to those of NBC and CBS.
We concluded, however, that ABC had
failed to translate comparative infe-
riority in station coverage into a compet-
itive inferiority of the ABC radio net-
work vis-a-vis NBC and CBS. This con-
clusion rested in part on our finding that
the outlying secondary (nighttime gky-
wave) service area which would be lost
to WABC as a result of nighttime direc-
tionalization was already 99 percent
served by ABC-owned WLS, Chicago, and
85 percent served from ABC affiliate
KXEL, Waterloo, Iowa, both clear chan-
nel stations, and that ABC had failed to
quantify its allegation that the night-
time directionalization of WABC would
affect network time-buying practices as
to the ABC radlo network. We therefore
granted KOB's applicatlon for class I di-
rectional nighttime facilitles in Albu-
querque and denied WABC's application
for nondirectional renewsl in New York,
without prejudice to reconsideration
“* = * if ABC files, within 30 days of the
release date hereof, an application for
modification of facilities on the fre-
quency 770 kc in conformity with param-
eters specified in paragraph 22 of the
September 1958 decision * * *” ! Theef-
fect of this decision, insofar as KOB was
congerned, was to transform it from the
temporary class IT-A statu: mandated by
the Court in 1956 to a de facto class I-B
station * which would protect WABC to
its 0.5mV/m 50% skywave contour, but

i Our 1983 decision also made passing ref-
erence to the Clear Channel Decision of 1881
(31 FCO B85 (Docket 8471) which, although
not determining optimum modes of opera-
tlon on 770 kHz, did conclude that the pub-
lic interest required a major fulltims sta-
tion In New Mexico; that T70 kHz was much
prefersble to 1030 kHe for this purpose; and
that other alternatives should nos, and in-
deed could not, be considsred. The rules
were amended to accommodate the assign-
ment of two class I Btatlons om 770 kHx in
& MADNST 10 be determined With respect
to NBC and CBS, provision was made for
permanent nighttime dupliogtlon of thedr
clear ghannels in Alsaka and Nebrasks, re-
spectively, but without altaring thedr exising
I-A nondirectional modes of operstion.

! With cless I-B faocilitiss but not receiving
the degres of nighttime protection normally
accorded to class I-B stationa
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only if the latter station directionalized
1ts nighttime slgnal to suppress radiatlon
toward Albuquerque. On July 3, 1963, we
granted an appropriately modified con-
struction permit (BMP-1738), and on
October 25 of that year, KEOB com-
menced operation as p de facto class I-B
assignment on 770 kHa (60 kW, DA-N)
under program test autharity of equal
date. The statlon I3 presently operating
with these facilities,

9. Predictably, ABC did not file n «ol-
rectlonal nighttime proposal, as con-
templated in our 1963 declslon. Instend,
ABC appealed once agaln, A declslon on
that appeal was rendered by the United
Btates Court of Appeals (D.C. Cir.} on
February 25, 1985, In American Broad-
casting-Paramount Theatres, Inc. v. FCC
et al, 345 F. 2d 954, 4 RR 2d 2008, In
which the Court ngailn addressed the
underlying issues in the case. In revers-
ing our 1863 decision to glve KOB class
I-B status and remanding the case for
further proceedings, the Court made the
following obzervations:

(a} WARC, ns ABC's radlo network
“flagship” statlon, was treated very dif-
erently from WNBC and WCBS In our
1961 Clear Channel Declsion in that 1t
remalined classifled as a class I-B station,
was required to share its channel with
another class I-D statlon (KOB), woa re-
quired to protect that statlon, and did
not receive the same degree of Interfer-
ence protection as the other two network
*“flagship" stationa.

(h) Operating with nlghttime elnss
I-B facilitles, WABC’s primary (ground-
wave) nlghttime service area would be
reduced to the extent of 3,680 square
mliles and some 702,226 persons, and sec-
ondary (skywave) service to approxi-
mately 17T million people would be lost.

(c) WABC would be required to Incur
o substantial capital outlay, might be
compelled to acquire a new transmitter
site, might be unable to obtaln alrspace
clearance from the FAA, and would in
any event be precluded from future con-
sideration for higher power.

(d} ABC's fallure to sustaln the bur-
den of proving that ita everall competl-
tive position would be damaged by down-

. grading WABC to a class I-B facility was
frrelevant “* * * because it is not with-
in the scope of [the Court's] 1960 opinlon,
which indicated that comparable chan-
nel facilitles should be provided for all
networks.”

{e) Our 1063 decislon, based In part
‘on technical Aindings ellcited tn the 1858
proceeding, may have been overtaken by
events or otherwize rendered obeolete.

The main thrust of the Court's oplnion
was that WADC 13 entitled to “equitable
channel treatment” vis-a-vis the “flag-
ship" stations of the other two major
networks, While concurring in our oft-
expressed teclinical judgment that 770
kHz la the most suitable permanent fre-
quency for KOB, the fact that KOB was
a class I statlon on 1180 kHz prior to
1041 dld not, In the Court's view, con-
fer equitles which should in the long
run differentiate it from conventlonal
class IT fulltimers assigned to the WNBC
and WCBS clear channels,

10. We then sought both clarification
of the Court's mandate and certlorari
[from the Bupreme Court. Both requests
were denled. On July 19, 1965, we lssued
& Memorandum Opinlon and Order re-
opening the Clear Channel proceeding
for the rcception of supplemerdtal evi-
dence to up-date Lthe need for additional
-AM broadcast service In the Bouthwest.
1CC 2d 326, The Memorandum Opinion
and Order also contained lssues golng to
the relationship of the projected WABC
loes area to ABC's network revenues and
ABC's competitive positlon vis-a-vis the
CBS and NBC radlo networks within the

projected WARC loss area. We acknnwl-
edgod, however, that the Court's declsion
polnted to a class IT status for KOB if
such n station “* * * would now ade-
quately meet the needs of the Albuquer-
que area”

11. Further actlon was withheld he-
cause of a proposed ABC, ITT merger
which, It appeared, might lead to a vol-
untary settlement of the case. This pros-
pect vanished, however, following Inter-
ventton by the Department of Justce
and withdrawal of the transfer appli-
catlon In 1968 In the meantime, and In
response to our sollcitation of the views
of all partles to the dispute, we aban-
daoned earller efforts to resolve the mal-
ter through the adfudicatory process, and
decided that the issues ralsed by the
court's 1065 remand “* * * can most
appropriately be resolved at this junc-
ture through rulemaking * * *" Memo-
randum Oplnion and Order, 4 FOC 2d
606 (1968). The KOB and WABC appll-
catlons which had figured In earlter ju-
dlcial appeals were accordingly removed
from hearing status, to be held in abey-
ance pending further order of the Com-
mlssion.

Tux 1969 ProrosaL

12, In the Notlce of Proposed Rule
Making which followed (paragraph 1,
supral}, we recognized that to glve KOD
permanent class I-B status in Albuguer-
que and stfll comply with the principle
of “equitable channel treatment” of
WABC, as mandated by the Court,
would Involve the restructuring, at least
in part, of our 1981 Clear C.iannel Decl-
slon and the overall plan of class I-A/
II-A channel sharing reached therein,
along with further expense, delay, and
uncertainty which would end with mas-
slve and unacceptable reductlons in
nighttime coverage presently provided by
eastern class I-A clear channel statlons,
This, we concluded, was & price not worth
the benefit. Accordingly, we proposed
to resolve the “KOB problem” by amend-
ing sections T3.22 and 73.25 of our rules
to provide for fulltime operation by a
class TI-A statlon on 770 klz In New
Mexico, the effect of which would be to
reconvert KOB to a class II-A operntion
simflar to the one conducted between
1957 and 1863. KOB's de facto I-B night-
time mode of operation, which as previ-
ously noted does not provide as high a
degren of protection to WABC as clasas
I-A stations are normally entitled to, was
continued pending outcome of rulemak-
ing.

CoMMINTS PILID TN THE PROCEEDING

13. Comments, reply comments, and
other pleadings were filed In this pro-
ceedlng by the followlng parties:

(a) WEW, Inc, (WEW), licensee of
eo-channel daytime statlon WEW, St
Louls, Mizsourl

(b) EXA Inc, (KXA), Ucensee of co-
channal lmited-time station KXA, Beat-
the, Wealington.

i) American DBroadcasting Coin-
panies, Ine, (ABC or WABC). licensee
of class I-A station WABC In New York
City.

(d» IHubbard Droadcasting, Inc.
{Hubbard or KOB), licensee of statlon
KOB, Albuguerque, New Mexico.

14. WEW, & daylme statlon on 770
kilz operating with a power of one kilo-
watt, is one of the oldest AM broadcast
statlons in the country. It s presently
aflillated with ABC's Amerfran Enter-
tainment Radlo Network. The livensee’s
cfforts over the years to obtaln night-
time hours of operation have been un-
suceessful, principully because of the
protected I-A status of WABC. Ciling
our commitment In the 1861 Clear Chan-
nel Decision to consider the further

mighttime duplication of channels once-
duplicated In that proceeding, WEW
seeks Lo use this proceeding as a vehlicle
for once pgain proposing its own night-
time operation. Specifically, WEW pro-
poses that KOD and WABC both oper-
ate as class I-B facillties, as contem-
plated In our 1958 decision, and that the
rules be amended to permil a “mid-
point” class II (secondary) operntion an
770 ¥Hz In Missourl. Such an operatlon,
if sharply directionallzed. north and
south during nighttime hours would, ac-
cording to WEW's englneering consult-
ant, fully protect KOB and WABC if
those stations were operated as class
I-B facilities, Operating as proposed on
770 kHz (50 kW, DA-2), WEW would
provide a fist nighttime primary
(“white area') service in & portlon of
Orark Mountalns reglon not served by
nondirectional elear channel station
KEMOX, Bt. Louls, owing to low soll con-
ductivity in the area.

15, KXA, a Hmited-time class II sta-
tion on 770 kHs, operntes essentially day-
tirme houra with a power of one kilowatt.
I.'ke WEW, KXA has repeatedly at-
tempted to obtain nighitime operating
suthority. These proposals have been
consistently rejected, first because of o
World War II “freeze” on the acceptance
of new and major change applications,
nnd loter because they became entangled
tn the clear channel protection prin-
ciples underlying the 1881 Clear Channel
Declmion. Operating as proposed (50 kW,
DA-2, unlimited hours), KXA would pro-
tect the day and night primary and sec-
ondary service arens of WABC and the
primary groundwave) service areas of
KOB, assuming the latter station to be
operating as a class II-A facility. In so0
doing, KXA would provide & second pri-
mary (“gray area') service in an area of
about 8,000 sgquare miles and a first pri-
mary (“white area”) service In an aren
of about 1,100 square mliles. Finally, EXA
points to the curtaliment of its pre-sun-
rise operation growing out of our 1889
rulemaking declsion in Docket 17562 et
al, In which a power celling of 500 watts
wus Imposed on all PSA operations—18
FCC 2d 705 "*—and atlempts to show that
s exi-linge daytime uvee of 770 k112 eMec-
tively precludes the eflicient fulltime use
of that frequency elsewhere in the
MNorthwest

18. ARC vierws KODVs presence on 770
kHz as an  “encroathment’ haslily
ordered on a “temporary” basi: in 1941
to mmeel NARBA frequency shift dead-
lines. This use, ABC ohserves, was con-
tinved through the war years because af
a wartime “freeze” on construction,
therealter becoming entangled in clear
channel rulemaking from which It never
rcally emerged. The end resull, ABC
contends, is that among the 25 I-A clear
channels reserved by trealy for use in
the United States, 770 kHz alone has been
singled out for class I-B station duplica-
tion; that this "solutlon” hLas been
branded By the Courl as prejudicial to
ABC'3 Interesls vis-a-vis the other two
major networks and removes WABC as
a candidate for "superpower” at some
fulure time; * that if WABC s ultimately
compelled to directionalize, 1t will lose
almost 18,000,000 potential listeners to Its
nighttime skywave service; that a loss of

' On Beptember 18, 1083, the BO0-watt PBA
power celling weas stayed as to EXA and cer-
taln otber westsrn class IT daytime and
Nmited-time stations pending reconsidsen-
tlon of the 1088 rulemaking. Accordingly,
EXA hps contloued o operate during the
pre-sunrise hours wilh ils sutborlised doy-
time power of one kllowalt.

+The =ume Impediment to expanslon, how-
ever, would appear to apply to most af the
13 currently duplicated I-A channels.
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this magnitude cannot be outweighed by
the need for additional nighttime pri-
mary service tn New Mexico; * that under
the I-A/II-A dichotomy applying to other
duplicated I-A clear channels, WABC
is entitled to nighttime protection to its
05 mV/m 50% skywsve contour; that to
place all US, class I-A stations an the
same footing by adopting a lesser degree
of protection across the board would pro-
duce massive akywave dislocations in the
East which would run counter to the
besic rationale of the Clear Channel De-
clsion; that Hubbard, having acquired
KOB in 19567 subject to the outcome of
the instant litigation, has no ‘‘over-
powering private equities” in 770 kHz
beyond what might be asserted on any
other U.B. I-A clear channel; and that
in the Notice in this proceeding we de-
cisively rejected the assertion of such
equities based on channecl-by-channel
analyses of I-A frequencies whosc usage
bas already been setiled in the Clear
Channel Decision. In short, ABC con-
tends that the past holdings of the
Court, as well as the basic conclusions
reached in the Clear Channel Decision
rnd tentatively reaflfirmed in the Notice
in thiz proceeding, require that WABC
continue as a non-directional class I-A
station, and that EOB be relicensed as a
claas II-A station affording the same de-
gree of protection to WABC as other
class II-A stations provide to the domi-
nart clear channel stations cn their fre-
qQuencies,

17 The comments filed by KOB en-
dorse the past Andings of the Com-
mission i this matter and hence are
ronfined, in large measure, to a critical
analvsis of the Court's reasoning in re-
manding the case in 1965. KOB's position
ruay be fairly summarized as follows: our
1969 Nolice In this pro-ceeding, which
leoks toward s II-A slatus for KOB,
represents a retreat fromn earlier judg-
ments. reached in 1958 and 1363, that
the publc uterest would best be served
Yy rlass 1-B facilities in New York and
Alpuquerque on 770 kHz; that operating
it this manner, KOB would bring a first
vrancry AM selnvice to 88,000 poople in a
74.500 saijore-mile aren and a secopd pri-
mary AM service Lo 9.07%0 persuns In a
1.330 =square-mile area; that the massive
reduction tn WABC's secondarv (sky-
wiuve! service aree which would result
froun its uighttime directionalization is
not significant because the loss ares is
served by 18 to 20 cther secondary serv-
iwces, that based on an analysis of WA-
B("s programming compiled from 1868
compositc-week renewal data and off-
air monttoring, WABC's pretensions to
network “ragship” status are invalid
because the station ls operated *'* * *
primartly and almost exclusively as a
local New York City station for the bene-
At of New York advertisers * * *"; that
this conclusion is reinforced by the fact
that the carriage of network programs
accounts for only 8.5 percent of WABC's
composite week as agalnst 20 percent for
WCBS, 22 percent for WNBC, and 368
percent for KOB (an NBC network affill-
late); thmt in any event radio network

are no longer & significant

factor in the mass media fleld and hence
should not be a consideration in AM al-
locations decislons; that In contrast to
WABC, EOB has “* * * endeavored to
preserve its pattern of programming for
and wide-area coverage”; that

for all these reasons, WABC should be

¢ ABC observes that of the 256 mllHon peo-
ple in the continental United Btates who re-
celve no primary (groundwave) AM service
during nighttime hours, 18 mililon Uve eust
of the Mississippl River and depend pri-
marily on esstern clear channel stations like
WABC for nighttims skywave reception.
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compelled to directionalize during night-
time hours, preferably at sunset, New
York, but at least no later than sunset,
Albuquerque; and that such directional-
ization, twice ordered by the Commis-
sion, can be accomplished at WABC's
present transmitter site at a probable
cost of less than $560,000.

18. Reply comments were filed in this
proceeding by KXA, Hubbard, and ABC.
The gist of KXA's reply brlef i that if
KOB's counter-proposal is ado (Le,
mutually protected class I-B directional
facilities for KOB and WABC),
could design & 5 kW nighttime atray
which would fully protect the secondary
service contours of bath KOB and WABC
and, in the process, serve a new area of
1,073 square miles with a population of
almost one million. KXA also renews its
request that the rules be amended to
accommodate a class II unlimited-time
station on 770 kHz in Seattle. Hubbard,
up~-dating earlier allegations that WABC
fails to carry programming of interest to
listeners outaide the New York metro-
‘politan area, submitted for inclusion in
the record the community ascertainment
showing filed by WABC in 1869 In con-
nection with its long-deferred license
renewal application, ABC reiterates the
massive nighltime skywave slgnal loss
which would occur if WABC and/or the
other two network “flugship” stations
were required to directionallse. but falls
to address Hubbard's recurring argument
that no one is listening and that, in any
event, WABC's programming is oriented
only toward the needs and interest of the
New York metropolitan area. ABC also
condemnas as “premature” the efforts of
WEW and KXA to “muscle inte” the in-
stant proceeding, which it views as being
restricted to the purpose of implement-
ing the outstanding mandates of the
court. In a “Petition to Enlarge Scope
of Proceedings”, supported by KXA and
opposed by ABC, WEW again urges that
consideration be given, within the con-
text of this proceeding, to the possibility
of fullume operation in Bt. Louls on 770
kH:, '

ANALYSIS OF THE COMMENTS

19. While we sympathize with the frus-
trations endured over the years hy WEW
and KXA in thelr efforts to obtain night-
time operating privileges on 770 kHz,
their desire to do it within the context
of this proceeding must be rejected. To
enlarge the present proceeding to ac-
commodate their proposals for fulltime
operation would require the issuance of a
further notice of proposed rulemaking,
thus delaying agnin the resolution of a
problem which is already 35 years old.
Morcover, to do so0 would transgress the
bounds of the Court's 1960 emand order;
ie., the issue of channel equality for
WABC vis-a-vis the other network “flag-
ship” stations in New York and the ex-
tent to which EOB’s nighttime mode of
operation would destroy that equality.
Because of the manner in which the re-
mand order was drawn, our Notice in this
proceeding sought only to define the per-
manent relationship between WABC and
KOB. Other licensees on (and prospec-
tive applicants for nighttime hours of
operation on) 770 kHz, including WEW
and KXA, must awalt clarification of this
relationahip before their proposals can
be intelligently evaluated.®

20. We now proceed to a resolution of
the respective priorities of WABC and
EOB. This matter 18 best approached by
a brief recitation of those solutions which
are clearly not acceptable to us or to the

*WEW and KXA may, of course, file com-
ments with respsot to the possible nighttime
duplication of 770 kHx in Bt Louls and
Beattls in the newly instituted clear channel
prooceeding (Docket 30843).

Court: ;

(a) Reversion by KOB to 1030 kHaz
For technical reasons fully explained in
our 1958 and 1963 decisions, and sum-
marized in paragraph 6, supra, tbgether
with the disruptive effects of such & move
on channel assignments made in the
western United States on frequancies ad-
jacent to 1030 kHz since the omnset of
litigation, we find this solution to be
unacceptable.

(b) Shifting KOB from 770 kHz to a
frequency other than 1030 kHe. None of
the parties to this proceeding has offered
this po.sibility as 4 counter-proposal. nor
docs it appear to be technically feasible.
Apart from 70 kHz and 1030 kHz, the
only other east coast I-A clear channel
even remotely suitable for nighttime du-
plication in Albuguerque is 1210 kHz.
currently assigned to CBS-owned and
operated WCAU in Philadelphia In our
1961 Clear Channel decision, 1210 k¥Hz
was earmarked for nighttime duplication
in “Kansas, Nebraska, or Okluhoma™ and
was thereafter assigned to a new class
I1-A station in Guymon, Oklahoma. This
forecloses the nighttime use of 1210 kKHz
in Albugucrque. We therefore conclude
that KOB must he permanently a~com-
modated on 770 kHz.

ter Achicvement of “channel gqual-
ity by directionaliztng all three nelwork
“flagship™ stations in New York City.
While apparently acceplable to the
Court. we categorically reject this “solu-
tion” as contrary to the public interest.
It is clear that we cannot order the di-
rectionalization™ of all three statlons
without hopelessly undermining the ra-
tionale ot thre 1961 Clear Channel Deci-
slon as to the function to be served by
class I-A stations generally. We wish to
stress that our earlier decizions in the
“KOB" case flowed from an evaluation
and balancing of service gains and losses
between the stations involved, in a man-
ner typlcal of section 307(b) adversary
proceedings in the AM broadcast field. By
way of contrast, the pattern of I-A clear
channel use decided upon in the 1961
Clear Channel proceeding came from an
examination of channel usage in broad
perspective, with the effects of proposals
for individual channels considered In

- relationship to the proposed usage of all

other I-A channels. As stated in the 1969
Notice in this proceeding

* * * such directionalizatiou by all three
New York City I-A stations would result in
very extensive loeses of servics in the denssly
populated northeastern part of the country,
depriving large populations of three akywave
services and of thres groundwave services in
areas west of New York City, where 'white
areas’ might result if the service of all thres
stations were lost. Buch losses in service
obviously could not be found to be in the
publie interest If the mcle purpose s to
equalize the New York City racilities of the
three networks,

Thus, as an isolated transaction, we
found in 19858 and agaln in 1963 that
the public interest would best be served
by “balkanizing” 770 kHz in such a way
that needed increments of nighttime
groundwave and skywave service could
be introduced into New Mexico and por-
tions of surrounding states without dis-
ruption to corresponding services pro-
vided by the two remaining class I-A
clear channel stations in New York City.
To sacrifice the latter services on the
altar of “channel equality” among net-
works is too high a price to pav. As al-
ready indicated, we reject this approach
&s contrary to public interest judgmen
already made In the 1961 Clear Chann
Decision. ;

(d) Intermirture of class I-A and I-B
factlities on 770 kHz. As indicated in par-
agraph B, supra, KOB has been operat-
ing with s I-B pattern and directional
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parameters since 1063, antlclpating the
installation, by WABC, of a companion
I-B nighttime directional array in New
York City, WABC has, however. contin-
ued to operate nondirectionally. KOB
does not, therefore,. receive tlic nlght-
time protection to which class I-B sta-
tions are entitled under our rules (0.6
mV/m 50% skywave contour protection).
Conversely, KOB Is not protecting
WABC's 0.5 mV/m 50% skywave con-
tour, which 1s alse the degree of protec-
tion which class I-A stations on "dupll-
cated” clears are entitled to recelve from
class IT fulltimeras on the same channel.
The net result s that durlng nighttime
hours, the interference mposed on KEOB
by WABC destroys essentially all of what
would otherwise be EKOB's secondary
service area and a substantial portion of
EOB's primery service area. KOB, in
tizm, fs destroying WABCS nightiime
ukyww servioe within a crescent-shaped
anta rvining through portioms of Geor-
gia, Tennassee, Kentucky, Indiana, 1N-
area, wirlch ‘encompeases metropolitan
Chicago and Milweukes, contafns a pop-
mﬂmdm’MOMWu within
" 3@,'6! spesre-mile area’ Admittedly,

this repreasats ¢ highly inefliclent use of
the channgl, and If allowed to continue
migisd well prectude the assignment of
nddifional western class IT fulltimers on -
%0 WH: 59 part of our deliberantions tn
the ‘mew " Clemr Channel proceeding
(Docket 208432)." To summarize, and al-

of KOB ou ¥10 kHz with its present I-B
ia both technically umsound

and, tn view of the sbove-described im-
Mtwwmmndmmmm area,
the test of “comparatively

equal channe] facllities” among the ma-

1. Thus, by a process of elimination,
w eome to e solution recommended n
the outstanding Notlce in this proceed-
Ing; Le, bpeciftying II-A parameters for
KOB and thus returning that station to
essantially the same nighttime mode of
eperation as observed between 1857 and
1683, (ven the reality of a 50 kW non-
directional nighttime operstion by
WABC In Hew York City and the night-
time RB8 limitation (approximately 1.3
mV/im) already imposed by WABC on
EOB, sdjustment of the latber statlon's
diree tiomal patiern and operating param-
etery to mept II-A requirements instead
of I-B requirements should not substan-
Hally alter the areas and populattons it
‘s prosently merving.
22. The rationale of this solution was
amply expressed in paragraph 46 of the
Nottee which initiated this proceeding:

In any event, meither EOB nor the publio
interest will be fll-served by tta permanent
asslgnment to the channel 770 XHs, with »
II-A classifieation. Operating with a power
of 50 kllowatts, day and night, on & hasls
which will protect WABC"s present operation,
HOB can serve extenslve areas and- popula-
tlons. The conditions for groundwave propo-
gation on TT0 kHz are conslderably more
favorable than-on 1180 kHz, the channel on
which KOB operated unduplicated as a class
I station for a brief period, and the primary
service KOB would provide on 770 XHz as a
class II-A statlon approaches that which it
dellvered on 1180 kHz Iv its clasa Y status.
While KOB will have no secondary service
a8 & IT-A etution, this lack should not ap-
preclably affect the viabllity of Ita operation.

T This wranalstes Into srea mnd population
losass of 8 percent arx] § percent, respectively,
within WABCs 05 mV/m 50% nighttime
skyweys contour.

' This precluwion would occur because KOS
woukl caniimos to be protectsd na e claca
I-B gtaticn ruther than as & clam IT-A (oo
cndary) station on the channel,



23, There have been several develop-
ments since the 1965 court remand which
tend to make a “II-A" solution in Albu-
querque moore acceptable in the publle
Lnterest than before. In rulemaking pro-
ceadings conclugded In recent years, we
have increasingly come to regard the AM
and FM broadcast services as equal com-
ponents of a single aural broadcast serv-
lce. In this copnection, the following FM
broadcast services (all unlimited time).
have been established in New Mexico
during this 1ll-year pertod: KOQB-FM,
Albuquerque (§3.3 MHz) ; EPAR-FM, Al-
buguerqus (1003 MHz); ERST(FM),
Albuquerque (82.3 MHsz), EUNM M),
Albuguerqus (90.1 MHs) ; EEVP-FM, Ar-
lesia (929 MHrz); KBAD-FM, Carksbad
(2.1 MHx); EMTY-FM, Clovis (89.1
MHz); EBSO(FM), Espanola (102.3
MHz); KRWN(FM), Farmington (929
MHx); KRAZ(FM), Farmington (968
MHz) ; EQNM(FM), Gallup (83,7 MHz) ;
KGQLP(FM), Gallup (p4.5 MHz); KBCR
(FM), Hobbs (85.7 MHz2); KPOQE (M),
Humble City (94.1 MHEz); KASK(FM),
Las Cruces (103.1 MHz); EGRD, Las
Cruces (1030 MHz);: EFDP(FM), Las-
Vegas (91.1 MHrz) ; EFUN-FM, Las Vegns
(1009 MHe);, ELEA-FM, lovington
(101.7 MHx); EOPE(FM), Mestlla Park
(1049 MHzx); EENW-FM, Portales
(88.9 MHz); KTDB(FM), Ramah (89.7
MHzx) ; EAFE-FM, Santa Fe (97.3 MHz) ;
EBNM(FM), Banta Pe (85.5 MHz); and
ETHM, Tucumcar] (82,7 HMz) . As & re-
sult of these post-1965 service Inere-
menta, 25.1 percent of the Tand area of
wi Blate now recelves ong or mora pri-
mary (1 mV/m) nighttime FAM broadcast
sarvices, and about 70 percent of the
Btate is provided with 50 uV/m nighttime
FM coverage. Significantly, FM stations
have hoen established at seven places
within the area which EOB would serve
as o protected I-B but not as & class
IO-A station.

24. Moreover, iIn Berrendo Broadeasting
Company et al, 52 FCC 2d 413 (1875), we
socepted for Aling an application to up-
grade the nighttime facilities of class
II-A station ESWS, Roswell, New Mex-
leo (1020 kHez) from 10 kW to 50 k'W.
This proposal, when implemented, will
bring a first nighttime primary (ground-
wave) service to an ares of 1,620 sguare
miles with a population of about 4,000,
-Pinally, we nota that the act of relegat-
ing KOB to a II-A status will, in overall
terins, still Jleave the Btate of New Mexico
n a better poaition than most western
states with respect to nighttime du-
plcation privileges on the eastern I-A
clear channels; l.e, apart from the Btate
of Nevada, which has class TI-A asslgn-
ments In Las Vegos and Reno, New Mex-
ico will be the only state with two class
II-A stations, For all these reasons, {t
appears that at this point in time, =
“II-A" golution of the “KOB problem"
would comply with our cbligation, under
section 307(b) of the Communications
Act, to “* * * provide a falr, efficient,
and equitable distribution of radto serv-
fce * * *" amang the states and commu-
nities of the United Btlates.

OTHER MIATTERS

25. As Indicated in paragraph 18,
supra, ABC falls to rebut Hubbard's per-
sistent argument that WABC's night-
timea programming is not responsive to
the problems, needs, and Interests of
the thousamnds of eommumities and mil-
llons of lUsteners within the secondary
(skywave) service area ABC geeks to pro-
tact in this proceeding. By its allence,
ABC concedes this to be true. The gues-
thon then becomes: what significance, i
oy, attmches to WABC's fallure to de—
sign programming for communities far
remcved from the New York metropol-
itan area and, if such an obligation ex-
ists, how would it be dlscharged? Re-
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newsl ascertainment data currently on 4
file indicate that WABC does In :.fact
carry a limited amount of public affalrs
programming which iz responzive to the
problems, needs, and interests of com-
munities in northerm New Jersey, Con-
necticut, eastern Long Island, and elss-
where within its primary (groundwawve)
service area. These efforts must be judged
ageinst the test ladkd down In the Primer
on Ascertalmment of Community Prob-
lems by Broadcast Applicants, 27 FOC 2d

" 850 (1971), which provides in pertinent
part as follows:

* * * An applicant's prineipal obligation
ia to ascertain the problems of his com-
muntty of lUcense. [While| he should also
ascartain ths problema of the other com-
munitics that he undertakes to perve * * *
po major ¢ity more than T5 miles from the
transmitter site nesd be locluded in the ap-

_ plicant's sscertainmént, even If the station's
mn'.mn-n excged that distence,

From the infaormation of record, it ap-
pears that WABC is meeting its ascer-
tainment obligation within the 76-mile
perimeter, and that insofar as ita night-
timp ekywave service area is concerned,
there s no parallel obligation. A different
conclusion would, we feel, impose an im~ -
possible ascertalnpment burden on every
clear channel station in the country.

28. With respect to “equitable channel
treatment” for WABC, as mandated by
the Court, KOB asserts that WABC de-
votes well under 10% of its time to net-
work programs from the ABC Contem-
porary network (only 56% during eve-
ning bours in a week In May 1969, with
all programs longer than 5 minutes being
run between midnight and 3 am. on
Monday moming) ; that this is a much
smaller peroentage of time than WNBC
and WCES devote to thelr networks’ ma-
terial; that WABC In fact does not carry
some ABC Contemporary programs and
1s pot shown (o originate any of them;
and that network radio, consisting now
chiefly of brief newsgosts and similar
progrvus, has much less lmportance In
radiio and In the mass media than was
true in earller years. In sum, EOB con~
tends that the loss in ABC programming
to the public, and to ABC as a network
operation, would be minuscule,as com=
pared to the service benefits in the
Southwest resulting from true I-B status
for EOB.

27, In a Notice of Inquiry and Pro-
posed Rule Making recently issued con-
cerning network radlo regulation gener-
ally (Docket 20721, FCC 76-157, Febru-
ary 1076), we recognized the changes
which have taken place in radlo, and
network radio in particular, since 1941
when our network rules were adopted.
However, we do not find in these devel-
opments, or in the characteristics of
ABC's and WABC's current operations
urged by KOB, reason why the conocept
emphastzed by the Court is no longer
valid. Networks are Important in radio as
sources of national news and other in-
formational material, and we have re-
peatedly recognized in recent years both
this importance and, in view of the
economic problems such radio opera=-
tions face in the “television era™, the
tmportance of permitting experimenta«
tion" and innovation. Bee, for example,
National Broadcesting Company, I'nc., 55
FCC 1d 60 (1976). While WABC ttself s
directly involved in the carriage of ma-
terial for only one of ABC's four net-
works, and is not in this sense a “flag-
ship” with respect to the other three, we
balieve it appropriate to look at the altu-
stion in a more general sense, in line
with what we regard as the Court's con-
cern—ABC as one of three network com-
panies owning radio faoilities in the
oountry's largest market as well as in



.
;
it
i

I H DTN
AR TR B
pdrirll
et
b %ﬁég
bR B

this population must be regarded as &
significant matter.” In sum, we conclude
that these concepts have much the sams
importance they had in 1965, and in light
of the Court's 1985 decision, support the
result reached berein.

DxcIston v THE ProcREDING

29. The “KOB problem is perhaps the
oldest unresolved matter before the Com-

now demands that it bs brought to a con-
cluston. While we adheres to the view that
there 15 coosiderable merit in the con-
copt of assigning class I-B operations in
Albuquerque and New York City on 770
kHsz, as determined through the hearing
process in 1958 and again in 1963, we

smposed by WABC's nondirectional op-
eration an XOB, and that, everything
oconsidered, a “II-A” status for KOB will
not dlsserve the piblic interest.

30. As we noted {n paragraph ¥, agrs,
KOB has on file an ation (BP-
13932) for permission to operate & clase
I-B directionalized station on the 770
xHz amsignment ococupisd by WABC In
New York. 'xa.z :galmﬂm as the Court
recognized erican Broadcasting,
suprs, 345, P. 3d at 537, was respousive to
our 1938 Orders that both KOB and
WABC shauld operate as class I-B dtrec~
tionalized stations on thelr respective T70
kHs assignments, WABC, however, had
refused to seck & renewal under those
tenns, and KOB hoped, by applying. W
substitute itself on the channel and thus
obviate the protracted controversy be-
tween the two stations. We deferred ac-
tion on the application, and the Court
approved, until such time as we should
resolve the issue of equal treatment for
the New York network “flagahip” sta-
tions, snd the claasification for 770 kHa
{n that city. 1d. at 961. Now, by our action
herein, making KOB a II-A station and
returning WABC to IcA status, KOB's
application for a I-B assignment in New
York is effectively mooted. The larger
ooncern—clear channe! protection from
oco-channel! interference—has been re-
solved iIn & manner we view as fair.
equitable and public-serving. We find no
compeiling reasons for lengthy oon-
sideration of that application, especially
in light of the overall circumstances.
However, our actions herein cannot be
taken as foreclosing future filings by any
qualified party who may desire to com-
pote, st the appropriate time with the
proper application, for the 770 kHs as-
signment now licensed to WABC. There-
fore, we are dismissing KOB's applice~
tion (BP-13932), and granting the
WABC renewa] application (BR-167).

81. Acoordingly, and pursuant to sec-
tions 4(1), 303(r), 307(b), and 308¢a) of
the Communications Act of 1834, as
amended, It is ordgred, That the “Peti-
tion to Enlarge Scope of Proceedings”
filed by WEW and supported by KXA.
is deniod

$2. It & further ordeved, That Hub-
bard’s application (Pile No. BP-13932) to
estadblich a now class 1-B station in New
York City on 770 kHs is dismissed as in-
conaistent with the rule amendments
hisrein adopted, which contempiate s I-A
clear channel priority on 770 kHs at that
location

33. It ts further ordered, That Hub-
bard (s directed to tender for flling, on
or before June 30, 1976, an cation to
modify its outstanding construction per-
mit (BMP-1738) {0 specify a nighttime
directional patterm and theoretical
parameters o the operstion
of KOB as' s clase II-A station.

34. It (s further ordered, That section
1.1111 of the Commission’s rules are
watved to permit the acceptance and
processing of such applicstion without
pesyment of filing and grant fees.

8. It s further ordered., That Nub-

of

38. It {» further ordered, That ABC's
application (Pile No. BR~107; Docket No.
14225) for renewal of the WABC license
on 770 kHz is granted without prejudice
t0 such further action as the Conxmisston

casting Companies,
defendant: (1) Columbis Pictures Indus-
tries, Inc., ot al., v. American broadcast-
ing Compasnies, Inc., ot al. (Civll Action
¥ile No. 70 Ctv. €202, United States Din-
trict Court for the Southern District of
New York): (G0 United Ststes of

AMETION V. AMSTIOCR STOS30CSIIMG L'OMm -
panics, Ine. (CIvll Action Pile Mo, T4 Clv.
3600, United States Distnict Court for the
Central District of California); and (i)
Dubugue Communications Corp. v.
American Broodcasting Companies, Inc,
(Ctvi] Action File No. 78 Civ. 1473, United
States District Court for the Northern
District of Nlinols, Bastern Division).
37. It ts further ordered, That efTective
June 4. 1976, sections 73.22, 73.26 and
73183 of the Cammision’s rules are
amended as set forth in the Appendix.
38. It &8 further ordered, That pro-
ceedings 1n Docket Nos. 6741 and 14225
are terminated.
(Beca. 4, 503. 307 308 48 Gtat . as amended,
1064, 1083 1089 1084 47 UBSC. 154, 303,
3077, 908 )

Adopted. Apnil 21 1976.
Releused Apri 30 1976

PART 73—RADIO BROADCAST SERVICES
Clesr Channe! Broadeasting: Standard
Bresdcast Band

1. On April 21, 1976, the Commission
adopted a report and order on the above-
entitled matter (41 FR 18419) and.
among other things, directed Hubhard
Broadcasting, Inc. (Hubbzrd) to tender
for filing, on or before June 30, 1976. &an
application to modify tts outstanding
construction permit (BMP-1738) o spec-
ify a nighttime directional pattern and
theoretical parameters appropriate to
the operation of Btation KOB as a Class
II-A atation.

2. On June 10, 1976, counse! for Hudb-
bard requested that the time for tender-
ing its application for filing in the above-
mentianed matter dbe extended to and
including August 30, 1976. Counsel states
that the addftional time is necessary to
afford Hubbard's consulting engineers
adsquate time to prepare the engineer-
ing for the spplication following com-
pletion and filling of otlier apnlications
subject to the Cammission’s closed sea-
son on new and major change AM and
FM applications which coomumences July
1, 1976. Counsel farther states that the
heary workload occasioned by these other
applications would make it extremely
dificult, If not impoussidle, to complete
the required engineering prior to June 30,
1976. Counsel adds that the grant of this
extemmion will not unduly delay inal res-
olution of the KOB-WABC controversy,
since Hubbard has requested appeliate
review of the report and order, and it
will be same time before these appellate
proceedings will have progressed to the
point that new XOB construction, if any,
will be required.

3. We are of the opinion that the re-
Quested additional fime is warranted. Ac-
cordingly. ¢ is ordered, That the above
petition for extenslon of time flled by
Hubbard Broadcastung, loc., for tender-
ing an application to modudy s out-
standing construction permit (BMP-
1738) to specify a nighttime directional
pattern and theoretical parameters ap-
propriate to the operation of Station
KOB as a Class I-A station is granted
and the date s extended to and includ-
ing August 30, 1976

4. This action is taken pursuant to au-
thority found tm sections ¢, S(AD (DL,
303(r) of the Communications Act of
1934, as amended, and | 0381 of the
Commission’s rules and regulations.

Adopted: June 18, 1076.

Released: June 32, 1976.
FIN
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APPRALI COUR HOLD cC Tha U.3, Caurt of
Eﬁ}i - ¥ i ol Appeals nt Washington,
¢ LOURT D.C., ham affirmed the

FOO decislon of
2k, 1976, 1o a long-wtandi dippute betwasn Eugfg%é
Albuguerque, NM, and WARC-TT0 Hew Tork City over une
¢f the Trequency 770 kix.

EOB, owned by Hubbard Ereadcasting, Inc,, could
kesp the came slive by sppealing it to tha U3,
Juprese Court, but so far has not reached a decislon
on w%;tﬁ-;iur not to appeal,

lonitor ¢arried the PCC'a Report and Ordaer &
the "E0E Problem” caas, which éutuphnck to 1941 i
in ita lesues of 3/5/77 (p. 289), 3/12/77 (p. 299),
and 6/11/77 {ap, 354-396). To sumzarize ths POC
decimlon, WAED wnm granted continued Clasa [-A status
an 770, and KOB, which hns been using 2lasan I-B
facllitliem since 19563, wam crdarad to change ta
Cleea II-A facilities, Class II-A Tacilitiss weuld
require KO8 to provide protecticn to the WAEC CoOverig
aresa %o the sast, specifically a crescant-shapaed
arca in parts of Georgia, Tennemaes, Kantucky,
Indiana, Illincim, Wisconain, and Michigan, which
are supponed to be within WARD'nm akywave-covernge
arem at night but now recelve objsctichnable intar-
ference from EOB. KOB's present nighttims pattern
La based on both EOB and WABC operating as Class I-B
frcilities (I, e, directicnalizing to protect sannh
athaer], as proposed Llr o 1963 POC decislon. Tha
Court of Appeals piruck down that declialon in 1965,
Aanyl all three network-owned ptations in New York
Cilty LWiBC-860, WABZ, nnd W2B3-B83} had to have
“comparable faclilitiea" - that Lo, nll threa hal to
be Class I-p, or slae all thres had to be Clasags I-D.
LWiTZ and WCBS ars Class I-A, S50kw mosdirestional.
WAL has cparpted S0kw nondirestlionnl throughout the
J& yearn ef litication, but nes recelved interference
from EOB from 1541 to 1957, and from 196% to preasent.
Thers Lo nov a 2lass IT-i apeslgnment, ERAVHN-980, on
NC35'a channel, and & fulltims Clans II assignment

in Alpaeka, EFAR-660, on WHHI'g channel. However,
nelther EAVN nor KEFAR causes interference within
the protected nighttime covernze area of WIHS ner
WHNBG, respectively, wherean KOB has causad inter-
ference, am noted above, to HLEETT- Tne PIC decided
that too many pecple would lope coverage from New
Tork City 12 WHEC, WABD, and W2BH3 mll had to direct-
lonalize at night with & oull to ths weat, S0, the
S comoluded, WNEC, WARC, and WOB3 should stay
nondirestional, ae at present, and EOE ahould reavert
to a Clams II-A ntatua 1t had from 1957 to 19673,

EOH appealsd the decleion to the Court of Appeals,
The court affirmed the FOC decislon the week of
1G/3/77. The Suprese Court les now the only avenue
of mppeal left to EO03, wnich Ls continuing ite I-B
operation pendlpg the final appeals. (EQB, S0xw
DA-R, Le actually I-PB in algnal only; Zlaen I-B
ntations are entitled to more prntn¢t1ﬁn then EOBR
i gotting, and this L3 becauss WARD never mpplied
far I-B facillitiem, like FECB did, after the 1963 PCC
decimlon which went agaikat WADC - the decieion the
court everturned in 1965, after FKOB began uaing I-B
facilitiea., Meantime, EOB was able to Aend mare
algnal towardas WLHZ than is normelly permitted;
because WAERD d4id not protect KCB, KOB did not have
to protect WABC., Thus EOH got more coverage to the
gast with the I-B arrangement than they will with the
ordered II-A arrangedsnt — and this ia why EOBD had
appealed, EOB clalza it will loms 100,000 limteners
in ita nighttime prizary - local - covarage ares.
Plus, Clams I atatlons get protecticn from inter-
fersnce in their nlghttlme suywave - dimtant -
coverage ares, whereas Class II atntiona do pot gat
gkywave protection. Thie could have an impact on the
all-night "Jock Andio" truck-driver show on EDB,
whilch im widely haard in the Jouthweat,

The effect of this decimlen, &f it L& upheald,
will ba to modify the nighttize direscticnal pattern
of I0B to provide lesa mlgnal to the east and thereby
posnibly mors signal ta thae north, weat, okl mouth.

{1 maks EOH harder to log at locatlona cant
arnd portheast of Albuguerque, 8¢ try Jour it new L7
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parameters since 18431 antielpotilig the
Installation, by WABC, of & componion
I-B nighttims directiona] array in New
York Clty. WABC has, however. contin-
ued to operate nondirectionally. KOB
does nob, therefore . receive the night-
time protection o which cless I B sta-
tione are entitléd under our roles (0.5
mV/m 50% skywave contour protection),
Converssly, HOB Ik not protecting
WABCa 0.8 m¥,/m 30% skywive con-
tour, which 18 alae the degree of protec-
ton which class I-A atationa on “dupli=
cated™ clesrs wre entitled to recelve from
class [T fulitimera on the same channel.
The net remudt ia that durlng nlghtiime
hours, the nterferencs mposed on EOR
by WABC deatroys essentially all of what
would otherwise be HOB'S secondary
pervios arsa and o substanilal portbon of
ECR'S prinary servies area. EOB, In
tura, b destroying WABCW nightime
slcywewe aorvion withis o crescen t-shaped
ares ronning throngh portions of Geor-
e, Winconstn, end Mishigan ‘Thin

SETETUR (R
Chicags mnd Milweokes, coniafns o pop-
wiation of abouat 0,500,000 parsons within
» 080 cporre-mite srea” Admittedr,
this repressnts o highly ineficlent uwse of
the pheangl and If allowed to continue
mixtnh well prectude the sagigrment of
pddtiional wesbrn clase IT fulliimers oh
%0 WHz 57 pert of our deliberatiomns tn
the mew " Clemr Channsl procesding
{Docket 20843)." To summearize, and al-
themgh ned eddressed by the partica, we
babieve thxé the permanent continuance
of KOB oo §79 kHx with s present I-B
perameten i beth technically umascomd
wrd, i wiew of the above-described im-
rect o WABCTs secondery service area,
fails Lo meel the test of “comparathrely
equs] chanpe} fsellities" among the ma-
jor petworka, ma Jald down by the Court
In fia 1948 declolon.

i1, Thes, by a process of elimination,
wo eoae T the salution recommended |
ihe ootdanding Notlce In this procesd-
Ing: Le, mpecitring IT-A parometers for
EOB and thur returning that station to
expanitindly the same nightiime mode of
eperation as observed between 1857 and
1553, Mven the reallty of & B0 kW non-
directional mnighttime opearstion by
WABC 1a Wew York Clly and the night-
tmea AE8 lmiation {(approeximately 1.3
mV/m) already tmposed by WABCS on
EOR, adustment of the lakber atation's
dires thomal pattern and operating param-
otery to mest IT-A requirements jnetead
of 1-B reguirements should not substan-

Hally aiter the areas and populations it

# prosently merving.

I3 The rotionale of this aolution waa
smply expressed tno paragraph 48 of the
Hotkes which Initiated this proceeding:

In any sveni malther OB nor the publis
interest will be Ul-servod DY Ha permansot
sialpnment to the channel 770 kHe with &
Il A classtfication. Qperating with s powar
«f 50 Ellownitn, day and night, on & hasds
whidch will protact WADC'S pressnt oparallon,
HOB can sorve erbeowl¥e nroms and- popula-
Uiona The conditlons for groundweve propo-
pation on T90 kM= are considerably moms
favorsble then=on 1180 ¥HMz, the channel on
which HOB operated undupllcated as & clasa
I simtlon for o brlef period, and the primary
Aervice KOB would provide on 770 XMz ns s
clers II-A atatlon. approaches that which It
deliversd on 1180 kHz in 1ts clnss I status.
While KO will bave no sscondary service
&4 b 11-A etatlon, this leck should oot ap-
preclubly effect the viabllIty of 1t operation,

si——————

T wabalstes Into mres mod population
lomsas of @ percend i) § parcent, reaeclivaly,
wilhin WABCE 95 mvV/m BOW oighttime
sk raes contour.

" This procluwion would oocur becauss KOA
woaild condidmne to ke [rotected w s class
I-38 ssticn rather thos as s cluos IT-A (Ceo-

23 There have been eeveral develop-
ments slonce the 1865 court remand which
tend to make s “II-A" salutlon In Albu-
querque moore geceptable in the publle
Interest ithan before. In relemaking pro-
ceodings concluded in teceni Fears, we
have increasingly come o regard the AL
and Fud broadesst services as equal com-
poncnts of & elngle aural rtmdenst sery-
lee. In this cormection, the following FAE
brogdoest services (all unlimited time)
bare besen established lo MNew Mexwo
during this li-yenr perfod: HOB-17M
Albuquerque (933 MHz) ; EPAR-FM, Al-
bugosrque (1003 MEz); ERET{FM),
Albuquerque (833 MHy), EONMFM),
Albaymstrgues 90,1 MH=) ; EEVP-¥FM, Ar-
Laais (029 MHe); EHAD-FM, Carlshad
{(#F2.1 MHs); EMTY-FM, Clovis (851
MHz); EBSO(FM), Espancla (102.3
LHz) ; KRWNI(FM), FParmington (929
MHzx); ERAL(FM!, Farmington (#.3
MHr) : EQNM{(PM), CGallop (937 MHz) ;
HQLMMFM), Gallup (M5 MHz); KBCH
(FM), Hobba (85.7 MH2); KPOE(FM),
Homble City (4.1 MHrx); KASK(FM),
Las Cruces (1021 MHz); EGRD, Las
Cruces (1038 MHzr); ERDP{FM), Eas
Vegas (91,1 MHr) : EFUN-FL, Las Vegna
(1809 MHe); ELEA-PFM. Lovington
{1017 MHx): KOPE(FM), Magllls Park
(149 WHx); EENW-FM, FPortales
(B8 8 MH:); KETDB(FM), Ramah (8.7
LHs}; KAPE-FM, Santa Pe (973 MHAz) ;
EBWM(FM), Banin Pe (856 MHz) ; and
ETNM, Tucumcar] (527 Hiix), Az & re-
sult of thess poat-1045 gorvies Mnere-
ments, 35,1 percent of the Tand erea of
wie Btate now recelves ong or more pri-
mary (1 mV/m) nighttime P broadoast
sorvices, and about T0 percent of the
Brate is provided with 50 uV/m olghtiime
FM coverage. Slgnificantly, FM stations
have boen matabllahad atl seven pliosa
within the area which EQOB would serve
a1 o protected I-B but not as & class
IO-A station.

24, Moreovar, In Berrendo Broadeasting
Company et al, 52 FOC 24 413 (1875), wa
pocepted for Bllog an application o up-
grade the nightiime [aciHties of class
II-A statlon ESWE, Hoswell, New Mex-
jeo (1020 EHeY from 10 EW to 50 bW,
This proposel, when ilmplemented, will
bring & fArst plghttime primary (ground-
wave) service o an area of 1,530 squars
miles with & population of abont 4,000,

-Finally, we notes that the act of relegat-

g KOB to & II-A status will, in overall
tenne, still leave the Btate of Hew Mexico
In a better position than most westarn
states with respect to nighttimas du-
plication privileges on the eastern I-A
clear channels; Le, apart from the Biats
of Hevada, which has clasa TI-A assigne-
menta In Las Vegos wiid Reno, Hew Mex-
fea will be the only stale with two clasy
IT-A stations, For all these resasont, L
appears that at thiy point in time, =
S“IT-A" solution of the "KOB problem®
would comply wilth our ohligutlion, under
sectlon 307(h) of the Communicationa
Actk, ta "* * * provide a f[alr, eficient,
and equitable distribution of radio serv-
fce ®* * *7 among the sleales and commu-
nitles of the United Blates.

OTiEr Marrens

25, Ag Indicated Io paragraph 18,
suprn. ABC [alls 1o reout Huldwrd's per-
slatent argument that WABC's night-
Uma programming & not responalve Lo
the problems, needs, and Interests of
the thoaareds of eommunities and mil-
Uons cf listensra within the secondery
(ekywive) servhes arom ABC ceeks o pro-
fact in thizs procesding By s allence,
ABC concedes thds to be true. The gues=-
Uy thuen becomes: what significance, If
phy, attmches to WARSs fallure to de-
Eign programming [oe eomsmunitles far
remcred from the Hew York metronol-

newial asctrininment data currently on
fby indieate that WABD does In . fact
carry a lmited amount of public affairs
programming which L= resporsive to the
mroblems, needs, and interests of com-
mumitties in oorthern New Jersey, Con-
necticut, eastern Long Ieland, and clss-
whers within lie primary (groundwave)
Bervice area. Thess efforis must be judged
ageinat the test lodd down In the Primer
on Ascerteinment of Community Prob-
lems by Broadcast Appllcants, 27 POC 34

" B850 (1871}, which provides in pertinent

part as followa:

= * " An applicant’s prineipal obiigntion
2 to sscertaln the prodlems of hils eom-
menily of Ucanss, [Whils| he should also
aacarialn tha problems of the other com-
munltiea thet he undertakes to pervs * * @
B major eity more than T8 miles from the
tranumittor slts nead be ineluded In tha aps
plicant's ascartninmint, even If the stalion's
coptours expeed Lhat disteocs,

From the information of record, it ap-

pears thot WABC lx mesting ita spacer-

talnment obligation within the 76-mile

perimeter, and Lhat insefar aa it night-

time skywave service area ls concerned,

thers la no parallsl odigation. A diffevent

eoncleson woukld, we feel, impoas an lm-
posslble ascertalwment burden on every

clear channel stetlon In the country.

26, With respect to “oquitable channed
treatment” for WABC, as mandated by
the Court, KOB asseris that WABC de-
voles well under 10% of ita time to net-
work prograve from the ABC Contem-
porary network (only 56% during eve-
ning bours in & week In May 1949, with
all programs longer than 5 minutes belng
rin between midodgit and 3 am. on
Monday moming) ; that this {s o much
umaller percentage of time than WNBC
wnid WCBS devote to thelr pelworks' ma-
tarial; that WABC In fact does not carry
sona ABC Contemporary programs and
is pot ahown to orlginate any of them:
and that network radls, condeting now
chlefly of brief newsposts and similar
preograns, hos much les Importance In
rincdly aid I the mass medip than was
irue ln earlier years. In sum, EOB cohe
tencls that the loas in ABC programming
in the publie, and to ABC as o network
operation, would be minuscule, ps com-
pared Lo the service beneflis In the
Southwest resulting from true I-B status
for KEOB.,

27, In o Notice of Inguiry and Pro-
posed] Rule Making recently lssued con-
cerning network radlo regulation gener=
ally (Docket 20721, FCC T8-157, Febru-
ary 1076), we recognized the changes
which have taken place in radio, and
network redio ln particular, slnce 1941
when our network rules were adopted.
However, wa do not find In these devel-
opments, or in the charcteristios of
ABC's and WABC current operations
urged by EOB, reason why the conoept
emphastied by the Court & no longer
villd, Networks are Important in radio rs
aoiireee of natlonal news and other In-
formational material, and we have re=
peatedly recognized In recent years both
this importance and, in view of the
economic problems such radle opern-
tions faca in the “televislon era”, the
mportancs of permitting experimenta-
tlon and ionovatlon. Bee, for example,
Hational Broadepsting Company, Tno., 55
PCC 2d 60 (1976}, While WABC Itaelf 1a
dirsetly Involved in the earrlage of ma-
terial for only one of ABC'a four net-
works, and s not in this sense & “fAag-
ship” with respect to the other three, wa
ballews it appropriats to look at the aitu-
stlon In & more general sense, In line
with what we regard as ths Court’s con-
eaIn—ABC as one of thres network come-
panles owning radic feollities in tha
eountry’s largest market as well as In
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37-TRAR-CLD BATTLE DRAGS ON 30ME MORE:
HUBBARD (EOB-TTO) LOSE3 AT 1.8, SUPREME COURT:
THEN FILES AQAINST ABC (WABC-T70) FOR CLASI I-a)

The U.3. Supresme Court has refused to reviev &
U.8, Court of Appeals decinlon agoinst Bubbard
Brosdcasting Inc., licenses of ECB-TT0 Allugquerque,
FM, in an FCC dispute dating beck to 1441 againast
WARC-TTO Rew Tork City {(owned by AR} for Clame I
etatus on TTO kHx.

The Court of Appeals last fall had upheld
a 1976 PCC declislon favoring WAKD and requiring
EQOE to downgrade iteelf from Class I-B statua to
the less-demirable Zlass I1-4 status., Unless
EOE's lotest legal mansuver succeeds, EOB will
have %o sharply curtaill ite nighttime signal in
the dirsction of YARC's nightiticoe coverage ares,

{Por a write-up on the zame, aee the 10/272/77
LIM - appropriastely enough, on p, 77, hi = and alao
the MC'a Report and Order on ita 76 daciaton,
in DI¥'es dated 3/5/77, 3/12/77, mnd 6/L1/T77.)

The FMCC decision granted WABC full Clmea I=A
statup cn TTO, allewing WASC Lo use 50kw nondirections
day and night. WASC hap been operating pm a I-A
faclility since the 1930's. EOB has bean operating
Class I=-B, S0kw fulltime, KD days and DA nighte,
but with s nighttime pattern baoed on I-B cperation
by WAMS (which WADC hae oever undertaken). The
result has bean stronger—then-pernlsoible interfersnce
from EOB to WARD in the western mnd southwestemrn
fringe of WAHC'e nighttize coverage area. Now,

EOF will have to pull ite mignal coupletely out

of WARC's nighnttime skywave coverngse area. What's
more, aa Clasa I-B, EOB receaived nighttime protectlon
to 1tm akywave coverage ares in the Weat. As Class
II-4, ECE will not be entitled to nighttice protection
cutpide of its groundwave coverage area, That could
zean greatly-lucreaned interference 1o KDB, if
furtner fulltime assignmentn are made on TTO in

the Tuture,

The dire-tional pattern EQH will require to
protect WAN will coet ECB eome 100,000 listensrs
in the nighttize primary coverage area east of
Albuguarque, not to mention lack of FOC conslderstion
of EOE'e nighttime skywave {distant) COVATALN ATAR
and ile listensrs, and the loos of many olghttime
skywave linteners to the eant and northeast (mlthough
ECE will pick up some additional limtessra to
the north and west with the new pattern). Thie ie
why ECE owners, Hubberd Broadcasting, fought the
P2 decieion all the way to the Jupreme Court,
How, they'wa lost that battle.

Put poasibly, Hubbard mstill hma=z't loat the war,

I?_'.gn% cr: tne hesls of the mid-April Supreme
Court decision, Hubbard came up with n new lagal
maneuver which just might be unprecedented in
FCC kimtory. Hubbard filed for Clasa I-A status
in Albuguergue for E0OB| The idea would be to have
the B0 ghlift the site of the U.3. Clase I-4
asaignment on TTO kle from New Tork City to
Albuguergue, Since the cities for I-A asaignments
are not "etched in stone" in the FCC rules, it
remeinas to be seen whnother the FOC would decide
that a shift of the I-4 meseignment from New Tork
to New Mexico would be in the public intereat.

Withipn weeks of the Supress Court decision,
EOB filed its mpplication for I-4 status oo
Priday, 4/28/79 - junt thres days before the
Mooday, 5/1/78, deadline for filing cbjections to
applicationa for renewals cof radioc atations in
Kew Tork and Rew Jersey, including WARe. If
Hubbard's application is found to have merit,

WARS 's renswnl will go intc a hearing againat
EGE's propoaal. Or, the FCC could simply Teturn
ECF's application me "unacceptable.” We'll let
you know what happena.

If EOB does gain I-A status (which would
mean S0kw-nondirecticnel cperation mt night),
inatead of loging 100,000 primary listeners
at aight, I0E would gdd at least 1%0,000 pecple
ta ite primary coverage area at night, including
soce 118,000 whe do not now recelve gny primary
AM coversge at night, plus 7,211,800 more people
in the nignttize skywave areal

{Based on 4/24/T8 and 5/1/78 Bmudrﬁati_r_l.g.
used by permimsicn, and on the past lesues O

T el b addbad akawal  HHE.

¥CC ORARTI S0-EW PULLTI ME
C.P. ON B0 kB IN
3T. GBOHGE, UTAE

An FOC review board
bap granted a COP far
t;tﬂ lant awvmilable
Clansa -

I . II-A assignzent

T™he reviev board granted wn applicaticn b
ﬁb!rt g- C;un for a fulltize nﬁiur. on B%y

e at 3%, George, U7, while denvi
application filed by Julie F. mi;f—f L:::ﬂ::ig‘;
KDXT-1450 and ELIU-PM, 8t. George.

Craln had applied for a brend new SOkw
Tulltime station. KDIY had proposed to move from
1450 {lkw day, 250w might) to O90 (10kw fulltize),
830 wnes coly avallable for aseignoent in Utah, and
becauae of the requirement that 25% or more aof the
population, or 25% or more of the ares, within the
II-4 mtation's pighttioe primary (groundwave)
contour recelve no cther nighttime primary service.
Thie pretty well precsluded any mpeignment clome to
3alt Lake City, where ESL-1160 covers truch of
northern Utah, 31, George 1s in the scuthwestern
corner of Utah (in fact, 1t ia closer to Lan Vegas,
Newada, then it is to 3alt Lake City), and hence
the new atation on B90 will Emave very little averlan,
day or night, with E3L's groundwave covernge.

Crain now owna KHIN-TOD “rane, TI (a liw
daytimer)] and W3O-15%90 Colllerville, TH [a 500w
daytimer),

The PC review board decidez that Crain snsuld
have the 290 facility because he would Lring & new
medis ¥volce to 3t. George, population TOOO,
ECIT-AM-FM are currsntly tne only broadcast
aiations theres. Crain's preference for medias
diveraffication outweighed a alight preference
for Mra. Miner, who operates the AM and FM mtatlons
wvith members of her family, for integration of
m ement and awnership.

{Basel oo 4/7/TH PBrondemsting, ussd by
permienicn, )

June 10, 1978,



