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Jefferson City - ______ - - ce— 997

Kansas Cltye oo e 507

LAty e e —— - 932
4 F.00. 24
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Missouri—Continued . Pags
Sikeston - 826
St. Louis_ . __._.___ 610
Montana :
Bozeman _____________ . — 549
Deer Lodge--- —— 866
Kalispell __________ - —— — 14
Missoula . _______ - - -- 14,270
North Carolina :
Asheboro _____ . __________ 996, 998
Benson __._____ 903, 998
Cbapel Hill._____________________ 994
Cherryville __ e 999
Gastonia . ___________ . 998
Havelock —- ———— 998
Jacksonville _ 993
Monroe ____________________ JE 993, 998
Sparta __________ - 994
Sylva e 1000
‘Wadesboro —_______________________ 993
Waynesville ______ e 803
- Wihlkesboro —________________________________ U 164, 993
Winston-Salem __________ e — 894
New Jersey :
Camden . ___________ PR 646
Lakewood . e 998, 998
New Brunswick______________________________ 998
Newark . ____ 998, 999
Toms River— .. _____________ 335, 953
Trenton e 995
Vineland - ______ 379
New Mexico:
Albuquerque - 606
New York:
New York City__ . 996
Albany e eeeem 827, 983
Binghamton . __ e 997
Chenango Bridge_ o 354
Glenn Falls____ e 799
Hyde Park________ e 224
Jamestown oo 786, 920, 974
Kingston _____ e 224
New York. . e 186, 606, 709, 909
Rochester ___ o 383, 384, 903, 995, 998
POy oo e e 186
North Dakota :
Dickinson e 885
Pembina _______ e 907
Nebraska :
Holdreg - o ———emeem 996
Grand Island-__ e 262

4 F.CC 2d
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Nebraska—Continued Page
Lexington e e 262
Norfolk — - 998

Nevada :

Boulder City._ o 655, 998
Goldfield - 998
Henderson e 665, 715
Las Vegas___ 262, 994, 996, 998
North Las Vegas__._____ —- - ———- - 715
Reno e 262, 638, 994
Scottsbluff ______ e 993

New Mexico:

Alamogordo e 999
Carlsbad .o 946
Sante Fe_ e 995
Ohio:
ARION e 533
Ayersville _ e 847
Bluffton ____ e 847
Canton e 533
Cleveland ____ - - 457
Dayton _ o= 993
Defiance _____ e e e 998
Lorian e 363
Lorrain ______________ o e 608
Mansfleld __._____ — ———- -- 154
Middletown — 999
Parma ——— - 999
Philadelphia _ 466
Toledo _______ —— JE 798, 994
West Unity -— 847
Xenia ____ 934
Oklahoma:
Bnid e 094
Bufawla __ el _— ——-—- 378
Guymon . 994
Henryetta —___________ - 995
Layten - - e mmmmmcmmcmmee 998
Oklahoma City-- L 094, 999
Sand Springs_____________ 148
Oregon:
Ashland _____________________ [P 157, 700
Bend e 927
Central Point_____________ -~ 157,700
Bugene e 232, 262
Newport e 996
Puerto Rico:
Bayamon ... . 885
Mayaguez .o 865
Rio Pledras_ . e 940
8an Juan. e 865, 940

4 F.CC. 2
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Pennsylvania: Page
Annville-Cleona o~ _ - _______ - . 150
Bradford oo oo 786
Chambersburg - 296
COlUmMDbIA e e 993
Dallas Borough— e 988
Dallas Township - 988
Ellwood Oty ooooo o 994
B e 786
Freedom Township-. . e 791, 988
Greenfield Township_ . _____ o 791, 998
Harveys Lake . _______________ ———— 988
Hazelton e e 999
Kingston Township.______ - 988
Kutztown e e 150
Lake Township . - 988
Lebanon e 907
Lehman Township.._ . __ . 988
Martinsburg oo 791, 998
NoOrrStOWn oo e 937
Philadelphia o e 865, 598, 721, 994
Pittsburgh e 709, 999
Roaring Spring.- e 791, 998
Selinsgrove _ e 902
Springfield Township___ e 628

South Carolina:

Bamberg e e 997
Florence — o e 999
Georgetown e 997
Holly Hill ____ e 996
Lancagter o o 894
Orangeburg oo e 653
Pickens ____ o= 995

South Dakota :

Lead o e 994

Tennessee :

Crossville _________ e 994
Jackson e 997
Kingsport e 993
Lafayette e 78
Lenoir City-__ e e 188
Madison e 776
Memphis e 382
Nashville - e 776
Texas:
Amarillo - e 997
Beaumont . _______ . 997
Dallas e eemem 496, 722, 998
Denison 993
Denison-Sherman ______________________ o _____ 998
Bdna e 161, 265, 687, 639

4 F.CC. 2d
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Texas—Continued Page
Fort Worth. o o 997
Galveston __ e 993
Hondo e 850
HoWe e 689
Lemont e 999
Lockhart e 850
Lubbock - e 381
Nacogdoches __ 521
San Angelo________ e 889
Sherman ____ e 993, 999
Tufkin e 521
Tyler e 998
Yoakum ________ —_——- ——— 161, 265, 637, 639
Utah:
Cedar City__ o 998
Virginia :
Charlottesville ____ = 140
Courtland ____ 998
Gretna-Blba_________ . 994
Loring - e 397
Lynchburg __ e 994
Martinsville ___________ 805
Rustburg — e 994
Vermont :
Middlebury _ e 995
‘White River Junction______________ . ___ 276
West Virginia:
Charleston _______________ . 8176, 996, 997
Morgantown _______ e 994
South Charleston______________________ . 993, 999
Weston __._____________ e 997
‘Washington :
Monroe _ e 993
Paseo e 997
Wisconsin :
Chippewa Falls_______ _________ 357
Bau Claire____________ e 357
Fond Du Lac-______ e 993, 995
Oshkosh ________ . e 993
River Falls____ e 994
Superior . 184
Wyoming :
Casper 600
La Grabnge. e 600
4 F.CC. 24



Digitized by GOOS[Q



Petition To Reallocate 65856576 Mc/s Band in Hawaii 1

FCC 66-508
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHingTON, D.C. 20554

A In the Mattg of . 03

MENDMENT OF ParTs 2, 21, 87, 89, 91, AND

or THE Commission’s Rures To limuocun,
In Hawarr ONLY, THE 6525-6575 Mc/s Banp| Docket No. 16406
FroM THE MoBILE To THE F1xED SERVICE AND } RM-836
10 PERMIT ACCESS TO THE FREQUENCY BANDS
65256575 AND 8575—6875 Mc/s BY STATIONS
1N THE Domestic PuBLic Rapio SErviCcE IN
THAT STATE

RerorT AND ORDER

(Adopted June 14, 1966)

By tHE CoMMISSION :

1. The Commission, on Jenuary 5, 1966, adopted a notice of esro-
posed rulemaking in this matter (FCC 66-8) which was published in
the Federal Register on January 12, 1966 (31 F.R. 353). The time
for filing comments and reply comments has now expired and no

uests for extension of those times have been received. Comments
and reply comments in the proceeding were filed by each of the fol-
lowing parties: Hawaiian Telephone Company (Hawaiian) ; Central
- Committee on Communication Facilities of the American Petroleum
Institute (API); National Committee for Utilities Radio (NCUR) ;
Hawaiian Electric Company, Inc. (Hawaiian Electric) ; Board of
Water Supply of the City and County of Honolulu (Honolulu).

On Aprif 18, 1966, Honolulu also filed a petition for leave to file
further reply comments accompanied by said further reply comments.
In response, Hawaiian, on April 29, 1966, filed an answer and alterna-
tive response to the aforementioned petition and further reply com-
ments. These filings have been carefully considered by the Commis-
sion in arriving at conclusions contained herein.

2. The notice of proposed rulemaking was issued in response to a
getition for rulemaking (RM-836) which was filed on August 11, 1965,

y Hawaiian to g‘ovide alternate spectrum availability in those areas
of the State of Hawaii where operation of the earth station of the
Communications Satellite Corp. (Comsat) would, on the basis of
calculations, constitute a source of potential interference to existing
or proposed fixed stations in the Domestic Public Radio Services
operating in the presently allocated frequency band 5925-6425 Mec/s.
The Commission ropose«i' to reallocate, in Hawaii only, the 65:5-6575
Mc/s band from the mobile to the fixed service and to make th:t band
and the 6575-6875 Mc/s band available to stations in the Domestic

4 F.CC. 2a
106-500—66——1



2 Federal Communications Commission Reports

Fixed Public Service on a coequal shared basis with those classes
stations to which the bands are currently allocated. In other wor:
sharing in the two bands would be between operational fixed statio
and stations in the Domestic Fixed Public Service, with internatio:
control stations also sharing the 65756875 Mc/s band. Use of t
two bands by stations in the Domestic Fixed Public Service would
permitted, however, only in those cases where it was demonstrated t}
shared use of the frequency band 5925-6425 Mc/s between stations
the Domestic Public Radio Services and the Communication-Satell
Service was not feasible.

3. In their comments, NCUR, Honolulu, and Hawaiian Elect:
opposed the shared use of the 6575-6875 Mc/s band, alleging prin
pally that petitioner (Hawaiian) had not shown that other means
meeting its common carrier communication requirements were 1
practical. Further, they believed, assuming arguendo that all alterns
avenues of approach have been examined and found to be impractic
an allocation of the frequencies as was proposed is not necessary ai
would establish an undesirable precedent, particularly in view of t
limited applicablity of the intended relief. API, while favoring t
requested relief, also o;iposed the proposed method of obtaining th
relief. NCUR, Honolulu, Hawaiian Electric, and API suggested th
a case-by-case approach to the problem with a view toward providi
the relief on a rule waiver basis would be more appropriate. The
views were reiterated in reply comments filed by the same four entiti
Hawaiian, of course, supported the proposal and, in addition, offer
a frequency assignment plan which, 1t was purported, would minimi
coordination problems and maximize frequency utilization in t.
proposed bands.

4. In response to the statement advanced in the Hawaiian petiti
that little use is presently being made of the 6575-6875 Mc/s ban
Hawaiian Electric and Honolulu each submitted plans for expansi
of their present microwave systems and of other foreseeable needs f
radio channels in this order of the spectrum to meet requirements n
yet finalized.

5. With respect to the proposal to reallocate the 6525-6575 Mc
band from the mobile to the fixed service, NCUR and API noted t
concurring statement of Commissioner Cox, wherein he would ha
preferred to retain the band for mobile operation. Significant, ho
ever, was the complete lack of opposition to the proposal and t.
absence of any indication of foreseeable mobile demands.

6. In their reply comments, Hawaiian purported to show: (1) W]
a waiver of the rules would not provide sufficient protection to t!
facilities which Hawaiian intends to establish; and (2) why alterna
frequencies or methods of providing relief are not available -
practicable.

7. It appears probable that harmful interference will occur betwe
the Comsat earth station at Paumalu, Oahu, Hawaii, and existing
proposed point-to-point microwave stations operating in its proximi
in the 59256425 Mc/s band. This has been recognized not only |
Comsat in its application for the Paumalu site (FCC file No. 5-CS(
P-66) and by the Commission (report and order, docket No. 1572

4 F.C.C. 2d
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FCC 65-416; 30 F.R. 7153), but also by API, which ** * * favors
granting the relief requested by the Hawaiian Telephone Co.” De-
;l))t}n_dmg upon the nature of the ultimate satellite system, the possi-
ility of interference may be increased—particularly if other than a
synchronous system is established, thereby necessitating tracking over
a large arc of the sky. It is also apparent that Comsat will, in the
not too distant future, require access to all, or nearly all, of the two
gOO&lgc/ s segments provided in the 3700-4200 Mc/s and 5925-6425 Mc/s
ands.

8. In view of the terrain limitations of Oahu, adequate geographical
separation is not feasible; therefore, it is necessary to consi§:r other
means of providing protection from harmful interference possibilities.
NCUR, Hawaiian Electric, and Honolulu suggest the use of the 2000
Mec/s or 11,000 Mc/s domestic tixed public bands or consideration of
il{le sparsely occupied 6875-7125 Mc/s broadcast auxiliary band in

awail.

9. The Commission, in docket No. 14712, divided the 2110-2200 Mc/s
band between Domestic Fixed Public Service and operational fixed
stations primarily to meet demands for “skinny” route microwave
systems. In order to provide the facilities necessary to meet, the circuit
demands envisioned, it would not only be necessary to waive the 800
ke/s band width limitation imposed on assignments in the 2110-2200
Mc/s band, but it would also be necessary to occupy nearly all of the
two segments now allocated to operational fixed stations. In view of
the {)robable needs for “skinny” route systems by both domestic fixed
public and operational fixed entities, particularly in Hawaii, and the
fact that presently available type accepted equipment is not capable
of providing more than 120 circuits per pair of R.F. channels, the
2000 Mc/s band does not appear to provide an adequate alternative.

10. The Commission agrees with Honolulu and NCUR that the
Broadcast Auxiliary Services in Hawali are making little use of the
6875-7125 Mc/s band at present. It should be noted, however, that
the band is allocated for both fixed and mobile operations. Under
the suggested use, necessary coordination between domestic fixed public
stations and the mobile broadcast remote pickup stations would be
extremely difficult, if not impossible and, in order to provide assurance
of relatively interference-free operation, a reallocation of a large
portion of the band to exclusively fixed services would be necessary.
In view of the limited requirement demonstrated by Hawaiian,
consideration of such a reallocation does not appear to be justified.

11. The Commission, therefore, appears to have three possible solu-
tions to the problem. They are: (a) Require Hawaiian to use the
10,700-11,700 Mc/s common carrier band; (b) require Hawaiian to
operate in cross-band (6525-6875 Mc/s to 10,700-11,700 Mc/s) diversity
mode, or (c¢) restrict Hawaiian's operation to the 6525-6875 Mc/s band
as was originally proposed or to a portion thereof. The Commission
concurs with NCUR, Honolulu, and Hawaiian Electric that the
showing made by Hawaiian of outage calculations based simply on
rainfall predictions in the area of proposed operation is not conclusive
proof that the 10,700-11,700 Mc/s common carrier band is unsuitable.

4 F.C.C. 2d
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We do, however, believe that such operation may be marginal,
particularly during periods of high rainfall.

12. The qoncegt and use of crossband diversity has only recently
been authorized by the Commission for common carrier operations. In
this connection, all authorizations for crossband diversity have been
conditioned upon determinations to be made as a result of proceedin
in docket No. 15130 which is currently outstanding. This roceegs-l
ing—a notice of inquiry entitled, “In the Matter of Reliabﬁity and
Related Design Parameters of Microwave Radio Relay Communica-
tion Systems and Resultant Impact on Spectrum Utilization” (FCC
63-682; 28 F.R. 7869) —was instituted to obtain data regarding propa-
gation effects in the microwave bands and to determine the eﬂgect each
of various methods of protection has against those effects in trying
to achieve a higher degree of reliability. One of the topics under
consideration and analysis in that proceeding is the effect of rainfall
on attenuation and reliability at 11,000 Mc/s.

13. In the Commission’s opinion, the above considerations and uncer-
tainties detract from using either the 10,700-11,700 Mc/s band exclu-
sively or of using crossband diversity in order to meet Hawaiian’s
needs. Further, because the communication-satellite system requires
the highest degree of reliability with minimal introduction of noise
at any one point in the system and because the terrestrial facilities
in question must be used to accommodate all types of communications
carried by the Comsat system, the Commission believes that it should
provide a higher degree of reliability than ap!{)ears possible at 11 Ge/s.

14. Although rea%location of the 6525-6575 Mc/s band from the
mobile to the fixed service in Hawaii only was, except as indicated in
paragraph 5, supra, not opposed nor was any indication of foreseeable
mobile demands expressed, neither was there a need expressed for
additional fixed spectrum at this time by the private users. Accord-
ingly, that portion of the proposal is not being considered further
in this proceeding. .

15. In view lcl:fthe above, the Commission has determined that, all
things considered, relief should be provided from within the 6575-6875
Mc/s band, at least pending determinations to be made as a result of
docket No. 15130 proceedings and all authorizations to the domestic
fixed public service in those bands will be so conditioned. At such
time as determinations pertinent to, and affecting Hawaiian’s need
for, access to the 6575-6875 Mc/s band have been made in docket No.
15130, the Commission may reexamine its decision in this matter.
While it is recognized that demands by operational fixed stations will
increase, the application of judicious engineering and close coordina-
tion and cooperation should permit accommodation of those demands
for some time to come. Should those demands exceed the capacity of
the present spectrum, however, the Commission will consider appro-
priate measures for relief. In this connection, Honolulu raised the
possibility that Hawaiian would require frequency diversity, thus
doubling the number of frequencies required. It should be pointed
out that any expansion of the proposed operations would be conducted
on a module basis; i.e., one protection channel for up to three working

4 F.CC. 2d
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channels in the 6 Ge/s band. Therefore, frequency demands should
not be as heavy as Honolulu fears.

16. Having decided to provide the necessary relief for the Domestic
Fixed Public Service from within the 6575-6875 Mc/s band as was
originally requested by Hawaiian in their petition, the means by which
access to the band should be provided (1.e., footnote to the table of
frequency allocations or on a case-by-case rule waiver basis) is the
sole remaining question. Although ample precedent has been estab-
lished for amending Commission rules to permit special access to fre-
quency bands not allocated to a particular service, the restricted area
in which frequency relief is required coupled with the two conditions
imposed upon use of the 65756875 Mc/s band (showing of probable
interference from Comsat and determinations from docket 15130)
typify the case in which the waiver approach to solution of the problem
appears most appropriate. This is particularly true in view of the
possible outcome of docket 15130 which could nullify any gain in pos-
ture which a reallocation might bring. Contrary to Hawailian’s fears,
assignments by rule waiver do not necessarily impose a secondary
status upon their assignment, unless they are so conditioned, nor would
such procedures im additional administrative burdens upon the
applicant in view of the showing required under either method when
applying for a frequency authorization.

17. Hawaiian, in their reply comments, otpposed the waiver approach
because, it was alleged, a lack of notice of a pendin as)plicatlon for
a 6 Gc/s frequency assignment would ensue. It should be pointed
out, however, that all applications for new or modified microwave
facilities in the band are placed on public notice, thereby affording
an Pg(rportunity for comment bly any party who feels he may be in-
ju by a grant of the application. Accordingly, this argument
must be rejected.

18. In view of the above, the Commission believes the limited re-
quirement for access to the 6575-6875 Mc/s operational fixed band
on a geographical basis, the indeterminate traffic handling require-
ments, the uncertainty with respect to a future need to accommodate
other than synchronous satellites, and the uncertainty with respect
to rotential use of the 11 Ge/s band combine to militate against a
reallocation of the 65756875 Mc/s band at this time. The Commis-
sion will, however, continue to consider requests for rule waiver on
case-by-case bases similar to those for which authorizations are pres-
ently outstanding.

19. The Commission, therefore, believes the public interest will not
be served b adopting the rules as were proposed. Accordi%ly, Itis
ordered, Tﬁ’is 14th day of June 1966, that the petition (RM-836)
filed by the Hawaiian Telephone Co. /38 hereby denied and this pro-
ceeding is hereby 7'erminated.

FeperaL CoMmuNicaTIONs CoMMISSION,
Ben F. WarLE, Secretary

4 F.CC. 2d
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FCC 66-5
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHingToN, D.C. 20554

In the Matter of
AMENDMENT OF SECTION 78.202, TABLE OF As- RM-962
SIGNMENTS, FM Broapcast SrtaTioNs. B
(GurrporT, Miss. AND NEw ORrLEaNS, La.)

MemoranpuM OpiNTON AND ORDER
(Adopted June 15, 1966)

By T CoMM1ssioN : ComM1sSIONER COX ABSENT.

1. The Commission has before it for consideration a petition f
rulemaking filed on May 17,1966, by E. O. Roden, W. I. Dove, James
Reese, and Zane D. Roden, d/b as E. O. Roden and Associat
(Associates), licensee of station WGCM (AM), Gulfport, Miss., 1
questing the deletion of channel 270 from New Orleans and its assig
ment to Gulfport, Miss., as follows:

Channel No.
City
Present Proposed
Gulfport, Miss_ s 272A,206A 270, 2¢
New Orleans, La. ... o ieeaas 222, 227, 239, 248, 222,227,239, !
253, 258, 266, 270 253, 258,

2. New Orleans has assigned to it eight class C assignments.* Fi
of these have been authorized and applications are on file for the 1
maining three (258, 266, and 270). Under the criteria used in setti
up the FM table of assignments a city the size of New Orlea

627,525) was assigned from 6 to 10 assignments, where possib

ulfport has a poHulation of 30,204 and is the county seat of Harris:
County but not the largest community in that county. It has be
assigned two class A\ channels, channel 272 A, for which no applicatic
has been filed, and channel 296A, which has been authorized to
licensee, WROA-FM. There are two AM stations in Gulfport,
class IV, WGCM, licensed to petitioner, and a daytime-only static

3. Associates states that there is little flexibility available in t
selection of a site for use of channel 272A at Gulfport in view of t.
fact that New Orleans (where channel 270 is assigned) and Gulfpc
are only 65 miles apart and the required separation for stations tv
channels removed is also 65 miles. Petitioner urges that the assig

1 Petitioner apparently was unaware that in docket No. 16535, FCC 66446, one of 1
New Orleans assfgnments was deleted, effective June 27, 1966.

4 F.C.C. 2d
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ment of a class C channel is needed in Gulfport because it is a growin
cominunity; it is known as the cultural capital of South Mississipp1,
and because it is an important industrial, fishing, and import and ex-
rt trade center. Associates asserts that many people in Harrison,
ackson, and Stone Counties are socially and economically dependent
on Gulfport, that the deletion of channel 270 and its assignment to
Gulfport would lead to a far more equitable and efficient distribution
of uencies than the present allocations, and that a class C station
“can adequately serve Gulfport’s national market area.”

4. We have carefully considered petitioner’s request and the FM
broadcast situation in both New Orleans and Gulfport, and conclude
that the proposed deletion of channel 270 from New Orleans and its
assignment to Gulfport would not serve the public interest. New
Orleans, one of the major markets in the country, has been assigned
the median number of channels for a city its size. One of its assign-
ments is in operation in La Place, La. Applications are on file for
the three remaining assignments, including £xannel 270, the one pro-

to be moved to Gulfport. Gulfport has only 30,204 persons
(1960 U.S. census) and has been assigned two class A channels. We
do not believe that the reduction to seven assignments in New Orleans
in order to make a class C assignment available to the relatively
smaller market of Gulfport would be a fair and equitable distribution
of available assignments. Further, the assignment of channel 270
to Gulfport woulﬁesult in the mixture of a class C and class A assign-
ment in the same community, a result we have attempted to avoid
wherever practicable, in order to maintain some measure of technical
parity between facilities in the same community. Biloxi, the largest
community in Harrison County, also has a class A assignment. As
for the class A (channel 272A) presently assigned and available at
Gulfport, Associates has questioned the utility of this assignment in
view of the spacing to New Orleans. Since the two communities are
65 miles apart and only 65 miles are needed for stations removed by
two channels, there should be no problem in finding suitable locations.
The distance between the site specified in the application for channel
270 at New Orleans and the location of the W‘()}pCM transmitter, for
example, is over 71 miles. With respect to FM service in the three
counties mentioned by Associates it should be noted that, in addition
‘to the class A assignments available in Gulfport and Biloxi, class C
assignments have ﬁen made to Pascagoula and Hattiesburg, all of
which have been authorized.

5. In view of the foregoing, /¢ s ordered, That the petition of E. O.

Roden and Associates, RM-962, /s denied.

FEpERAL COMMUNICATIONS COMMISSION,
Ben F. WarLr, Secretary.

4 F.CC. 2d
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FCC 66-562
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasuineToN, D.C. 20554

In the Matter of the Application of
Coui?mmcntx}:ms SAT'I'ELLICTE Corp. Six S
or Authority To Construct Six Syn- | ,
chronous Communication Satellites and File No. 5-CSS-P-66
for Approval of the Technical Char-
acteristics Thereof

ORDER

(Adopted June 22, 1966)

By ae CoMmMmissioN : ComMissioNER COX CONCURRING AND ISSUING A
STATEMENT.

At a session of the Federal Communications Commission held at
its offices in Washington, D.C., on the 22d day of June 1966;

1. The Commission, having under consideration the above-entitled
application, filed on February 25, 1966, pursuant to section 214, 308,
309, and 319 of the Communications Act of 1934 and sections 201(c)
(4) and 201(c) (6) of the Communications Satellite Act, and all com-
munications and data received in connection therewith ;

2. It appearing, That applicant (a) requests authority to participate
in the construction of six synchronous communication satellites, to be
owned by members of an international consortium (Intelsat) con-
sisting of applicant and other signatories to the special agreement
annexed to the Agreement Establishing Arrangements for a Global
Communications Satellite System (TFAS 5646), and further, (&
requests approval of the technical characteristics of such spacecra
insofar as its participation in the construction thereof is concerned;

8. It further appearing, That such satellites, having a construction
cost of about $41,000,000, are to be deployed, commencing in 1968, in
a synchronous orbital configuration in such manner as to provide a
communication satellite capability on a global basis in furtherance of
the policy and objectives of the Communications Satellite Act and the
above international agreements;

4. It further appearing, That the satellites are intended to be used
in conjunction with previously approved satellites and with existing
and planned earth stations in such manner as to meet satellite com-
munications requirements on a global basis, and that each satellite,
with a design life of 5 years, will provide up to 1,200 equivalent voice-

ade telephone circuits when used with earth stations having 85-foot

iameter antennas and 50° K. receivers, and will have the capability
of relaying all types of communications simultaneously between a
number of earth stations;

4 F.C.C. 2d
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5. It further appearing, That the National Aeronautics and Space
Administration (NASA) has advised the Commission, pursuant to
section 201(b) of the Satellite Act, that the satellites for which ap-
proval is sought are technically feasible to render the service prososeg H

6. It further appearing, That, although Intelsat has already au-
thorized the construction of the satellites herein involved, applicant,
the entity representing the United States on Intelsat, failed to file or
perfect its application in a timely manner so as to permit orderly

rocessing an(r consideration, before the approval required by national

w, for its participation in such construction prior to the above action
of Intelsat:

7. It further appearing, That while certain questions respecting the
economic aspects of the proposal have not been resolved at this time, the
Commission, upon consideration of the foreign policy considerations
called to itsattention by the Department of State, should act promptly
in this matter and defer resolution of the aforementioned questions
until later in an appropriate context;

8. It further appearing, That our action herein, subject to the con-
ditions set forth below, will enable applicant to promptly proceed with
its participation in such construction;

9. It is ordered, That approval is hereby given to applicant’s par-
ticipation in the construction of six communications satellites as pro-
posed in its application, subject to technical specifications set forth in
the attachment hereto, and that further participation by applicant
shall be in accordance with appropriate approvaﬂ) as requires %y the
provisions of the Communications Satellite Act of 1962;

10. /¢ is further ordered, That applicant shall not furnish any serv-
ices or facilities via such satellites unless and until specific authoriza-
tion therefor shall have been granted by this Commission upon
appropriate application, and that applicant, at least 60 days prior
to the filing of an application for such authorization, shall file a
schedule of the charges, practices, regulations, classifications, terms,
and conditions under which it proposes to furnish such services or
facilities;

11. 7t is further ordered, That the approval granted herein shall in
no way be construed as approving, for rate-making or accounting pur-

the costs to be borne by the applicant with respect to the satel-
to be constructed, but that such costs or any portion thereof which
may be allowed applicant as part of its rate base, and such expenses of
operating and maintaining such satellites, including depreciation,
which may be allowable expenses for rate-making purposes, shall be
considered de novo in the context of approEriate rate or accounting
proceedings, and that in the course of such proceedings, applicant
shall, among other things, demonstrate that such investment and ex-
penses for the type and number of satellites specified in the apﬁlication
now under consideration are reasonable and prudent in light of all
relevant circumstances;

12. It is further ordered, That Comsat shall not apply to the Interim
Communications Satellite Committee for any units of satellite utiliza-
tion, nor use any units it may obtain, except in accordance with an

4 FCC. 2d



10 Federal Communications Commission Reports

instrument of authorization issued by the Commission upon consider-
ation of an appropriate application duly filed by Comsat;

13. It is further ordered, That the approval herein is not intended
to prejudge, and should not be construed as in any wa{r prejudging,
any pending or future applications for underseas cables or United
States earth stations;

14. It is further ordered, That within 5 days from the date of this
approval, applicant shall notify this Commission of its acceptance of
the conditions associated therewith.

FeperaL CoMmuUNIcATIONS COMMISSION,
Ben F. WapLE, Secretary.

TECHNICAL SPECIFICATIONS

Nature of service : Communication-Satellite Service..

Class of station : Communication-Satellite Space Station.

Proposed area of coverage: North and South America : Western Europe ; Africa ;
Australia ; Eastern Asia; Atlantic, Pacific, and Indian Ocean regions. (Spe-
cific points of communication to be subsequently authorized upon submission
of appropriate application pursuant to section 214 of the Communications
Act.)

Space craft identification : Intelsat 111, TRW Global System.

Orbit : Synchronous and circular.

Inclination to equator: *.03°.

Station keeping: Two independent mono propellant hydrazine systems with
axial and radial thrusters.

Stabilization : Spin.

Communications transmitter :

Frequency : 3705-3930 MHz and 39704195 MHz (2-225 MHz transponders).
Emission : 30,000 F9 (each carrier).
Power: 25 dAbW max. ERP at 90°.

Communications capacity: Approximately 1.200 voice-grade channels.

Telemetry transmitters : Same as communication transmitter.

Beacon transmitters :

Frequency : 3933-3967 MHz.

Emission : 30 F9.
Received frequencies within the bands 5930-6155 MHz and 6195-6420 MHz.
Antennas, communications, beacon/telemetry :

Type : Electronically despun, with on-board or ground control.

Gain: 13.4 db.

Beamwidth : 20.3°.

Polarization : Circular.

Maximum flux density at earth’s surface, one carrier, maximum power, minimum
range: —152.0 dbW/m?/4 kHz.

CoNCURRING STATEMENT oF CommissioNER KENNETH A. Cox

I do not wish to regulate the affairs of Intelsat any more than my
colleagues do. However, I think we are charged by Congress to regu-
late certain of the activities of Comsat, and this may have an impact
from time to time on the international consortium. Comsat, first of
all, is a domestic common carrier for profit and not an agency or
establishment of the United States Government. Secondly, it is this
country’s representative to the international consortium, and in that
capacity it must act in such a way as to give full effect to our domestic
regulatory scheme—a fact recognized by article II(a) of the inter-
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national interim agreement which provides that applicable domestic
law shall control relations between each signatory country and its
designated representative. Finally, Comsat is the manager of the
consortium. QObviously its triple role poses problems for Comsat, but
that does not excuse it from observing the domestic law which binds all
our international communications carriers.

There are established procedures which, if Comsat had followed
them, would have permitted the Commission and other agencies of
our Government to discharge our respective statutory responsibilities
as to this application without becoming involved with the international

ts of the matter. Instead, Comsat made a proposal to Intelsat
which it had not cleared with its own Government, and now seeks to
speed acceptance of this fait accompli without the checks and pro-
cedures we would normally require. While these processes take time,
I am satisfied that the record will show that the Commission has been
much more expeditious in disposing of Comsat’s applications than the
latter has been in filing them.

The order adopted herein recites that certain questions respecting
the economic aspects of the proposal have not been resolved, and spec-
ifies that the approval granted does not mean that the expenses
incident to these satellites will be accepted for domestic ratemaking
pu . While this may safeguard the interests of the rate-paying
public, I think it authorizes the expenditure of funds invested in
Comsat by the public for a purpose which may not be prudent when
compared with alternative methods of achieving the prompt develop-
ment of an adequate international satellite communications system.
Section 201(c) (9) of the Communications Satellite Act requires the
Commission to “insure that no substantial additions are made by the
corporation or carriers with respect to facilities of the system or satel-
lite terminal stations unless such additions are required by the public
interest, convenience, and necessity.” I do not believe we have done
that, or are in fact able to do so at this time. I am also concerned that
the action here taken may pose problems for the Commission in its ef-
forts to build a diversified, competitive international communications
system. It is regrettable that so much time has passed without clear
and final decision with respect to this whole matter, and that other
members of the consortium have been induced to take a position which
now seems to require review by this Commission. However, this situa-
tion exists by reason of the conduct of parties other than the Commis-
sion. We are now given assurances that this will not occur again. In
reliance on these representations, out of deference to the other parties
of the consortium, and in the interest of prompt development of the
international satellite communications system,}i am reluctantly con-
curring in this action. I expect that in the future Comsat will conduct
its affairs in such a way that the governmental agencies concerned can
discharge their obligations to Con and the public without repe-
tition of the difficulties which have %aced us here.

4 F.CC. 2d
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FCC 66-563

FEDERAL COMMUNICATIONS COMMISSION
WasHineToN, D.C. 20554
PUBLIC NOTICE

ComsaT May FurnisH SATELLITE SERVICES AND CHANNELS ONLY TO
OtHER CoMMON CaRriers Excepr IN UNIQUE CIRCUMBTANCES

(Adopted June 23, 1966)

The Commission announced today that other than communications
common carriers, persons, and entities, including the United States
‘Government, may obtain telecommunications channels or services
directly from the Communications Satellite Corporation (Comsat)
only in those instances where appropriate authorization has been is-
sued by the Commission upon a finding that there are unique or
exceptional circumstances warranting sucﬁ authorization.

The Commission reached this determination at a ial meetin
relating to its proceeding, In the Matter of Authorized Entities an
Authorized Users Under the Communications Satellite Act of 1962
(docket No. 16058).

In reaching its decision, the Commission considered the provisions
of the Communications Satellite Act of 1962, its legislative history,
and the various briefs and comments filed in the proceeding. The
Commission concluded that, in keeping with the intent of Congress,
Comsat, which was established pursuant to the act, was to have as
its principal operating function the furnishing, for hire, of commu-
nication satellite channels and services to communications common
carriers, who in turn would employ such facilities to furnish service
to the public and the Government. The Commission further con-
cluded that it would be in derogation of the policy of the act, de-
structive of fair competition, a.nf incompatible with the maintenance
of a sound commercial telecommunications system for Comsat to com-

ete with carriers that are required to secure international circuits

rom it in furnishing communications services to the public and the
Government; and, therefore, that Comsat should be limited to fur-
nishing services to others than carriers in only those cases where
there are unique or exceptional circumstances warranting the
authorization.

The Commission noted that the Communications Satellite Act per-
mits Comsat to contract with authorized users, including the Govern-
ment, for the services of the satellite system. The crucial question to
be determined, therefore, is how and under what circumstances such
contracts may be entered into. In this connection, the Commission
noted that a controlling factor is the express policy of the act that the
Commission should “insure that any economies made possible by a
communications satellite system are appropriately reflected in rates
for public communication services.”

The Commission believes that if the Government or others were

4 F.C.C. 2d
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to obtain all services and, particularly, individual channels or groups
of channels in the satellite system, without any restriction, direct 1y
from Comsat, there would be serious adverse effects upon the well-
being of the commercial telecommunications industry and the general
glébllc it serves. Thus, the Commission pointed out that because the
vernment is a principal source of oversea traffic and revenues to
the common carriers, substantial diversion of Government telecom-
munications business to Comsat could seriously jeopardize the via-
bility of those carriers who are expected to maintain and operate an
efficient network of both cables and satellite circuits serving the gen-
eral public at reasonable rates. Accordingly, it will be the policy of
the Commission to authorize Comsat to furnish the services in the
system, or to lease channels directly to the Government only when it
is clearly established that there are unique and exceptional circum-
stances. A current example of such circumstances is the authorization
given to Comsat to provide the services of a specially created system
irectly to the Government to meet the unique needs of NASA’s Apollo
p m.

The Commission also announced that, in furtherance of the afore-
mentioned statutory policy with respect to rates, it expects the common
carriers promptly to give further review to their current rate sched-
ules and file revisions which fully reflect the economies made avail-
able through the leasing of circuits in the satellite system. Failure
of the carriers to do so promptly and effectively, the Commission
stated, will require the Commission to take such actions as are
appropriate.

e Commission made this announcement in advance of issuing the
text of its formal decision because of the great importance of this
matter and the desirability of early clarification which it deemed to
be in the public interest.

4 F.C.C. 2d
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FCC 66R-237
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHiNegTON, D.C. 20554

In re Applications of
Liesue L. SteruiNGg AND WinLiaM H. Parrer-| Docket No. 15815
80N, D/B A8 FLaATHEAD VALLEY BroaDCASTERS| File No. BP-16369
(KOFI), KarispeLL, MONT.
GarpEN CrTy Broapcasting, Inc. (KYSS),| Docket No. 15816
MissouLa, MonT. File No. BP-16400
For Construction Permits

APPEARANCES

William P. Bernton, on behalf of Flathead Valley Broadcasters
éKOFI) ; Andrew G. Haley and William J. Potts, Jr., on behalf of

arden City Broadcasting, Inc. (KYSS); Stanly B. Cohén and
Stanley Neustadt, on behalf of Rust Broadcasting Co., Inc.
(WHAM) ; and /rwin 8. Elyn and Edward J. Reilly, on behalf of
the Chief, Broadcast Bureau, Federal Communications Commission.

Decisiox

(Adopted June 17, 1966)

By taE REviEW Boarp : NeLsoN, PINcock, AND KESSLER.

1. Flathead Valley Broadcasters (KOFI), Kalispell, Mont., and
Garden City Broadcasting, Inc. (KYSS) Missolua, Mont., are mutual-
ly exclusive applicants for a class II-A facility on 1180 kc in Mon-
tana. Both presently operate class III daytime only facilities:
station KOFlPoperutes on 930 ke with a power of 5 kw and KYSS
on 910 ke with a power of 1 kw. Both class II-A applications specify
unlimited time operation, directionalized nighttime. KOFI would
operate with a power of 10 kw both day and night; KYSS proposes
50 kw daytime and 25 kw nighttime. The applications were desig-
nated for hearing (FCC 63-56, released Jan. 29, 1965) on a standard
coverage issue; a section 307(b) issue: an air hazard issue as to KYSS;
and an issue to determine whether KYSS’ nighttime directional array
would afford adequate protection to the dominant class I station on
the channel, WHAM, Rochester, N.Y. The air hazard issue was
obviated before hearing. Hearing Examiner H. Gifford Irion by his
initial decision (FCC 65D-52, released Nov. 23, 1965), resolved the
directional antenna issue in favor of KY'SS. His findings and conclu-
sions on this issue are supported by ihe record and are undisputed
by any of the parties. By his initial decision the hearing examiner
vesolved the section 307 (b) issue in favor of KOFI and proposed a
grant of the KOFI application.
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2. KYSS has excepted to the findings and conclusions of the
examiner relating to the section 307(b) issue, requesting reversal and
a decision in its favor. The initial decision 1sr:?so appealed by Rust
Broadcasting Co., Inc., licensee of station WHAM. In March 1965,
WHAM became a party to this proceeding (order, FCC 65M-363,
released Mar. 24, 1965) on the basis of an allegation that it would
receive excessive interference if any class II-A grant were made on
1180 ke in Montana in view of the concurrent operation of a Voice
of America station on 1180 kc in Florida. WHAM contended, in the
alternative, that no 1180 ke allocation should be made in Montana and
that any grant of either application should be conditioned on cessation
of the co-channel Voice of America operation. Accordingly, WHAM
petitioned the Board to enlarge the issues in this proceeding; the
matter was certified to the Commission (FCC 65R-144, released
Apr. 16, 1965). The Commission (FCC 65-511, released June 11,
1965) denied the petition. WHAM has now excepted to the initial
decision insofar as it proposed grant of either application. WHAM
requests that the Board certify the matter to the Commission at this
time.

3. Oral argument was held on the exceptions of KYSS and
WHAM * before a panel of the Review Board on April 26, 1966. The
Board has considered the record, the briefs and exceptions of the
parties, and the oral arguments. We agree with the examiner’s find-
ings of fact and, accordingly, they are adopted with the modifications
noted in our rulings on the exceptions contained in the attached appen-
dix. The Board also agrees with the examiner’s basic conclusions
resolving the section 307 (b) issue, and his ultimate determination that
section 307(b) would be better served by a grant of the application
of KOFI, than of KYSS’ application. However, in affirming the
examiner’s initial decision, we believe that some of the exceptions
advanced by KYSS at the oral argument merit further discussion.
Thus, the Board’s views set forth below and in our rulings on excep-
tions are in amplification of or supplementary to those of the hearing
examiner. To the extent that there is merit to KYSS’ position that
the examiner omitted, in his weighing process, cumulative considera-
tion of the favorable features of Ygé)’ proposal, the Board, as will
be shown below by our discussion, has considered together all of the
- significant differences favoring the KYSS proposal in accordance
with the substantive standards of section 307(b) requiring a “fair,
efficient, and equitable distribution of radio service”; however, on bal-
ance, the Board, like the examiner, (¢) has accorded determinative
weight to the Commission’s underlying objective—of providing a first
nighttime primary service to the largest number of people now without
such service—in the allocation of class II-A stations, such as the

roposals here; and (5) has deemed the need of the substantially

arger white area population proposed to be served by KOFI for a
first nighttime primary service to be an acute and immediate need,
outweighing all of the favorable benefits of KYSS’ proposal.

1Since the examiner was without authority to rule on WHAM’s contentions. they were
not eogslggre«; in the initial decision and will be treated separately in this decision (see
par. 18, ra).
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Tae INmTiaL Drcision

4. The examiner’s findings of fact relating to the communities of
Kalispell and Missoula, and to the respective coverage proposals of the
applicants, are set forth in paragraphs 4-23 of his findings of fact and
are summarized in paragraphs 4-6 of the conclusions of his initial
decision, and therefore need not be repeated here. Briefly, these are
:ihe‘d.ecisionally significant factors reflected by the examiner’s initial

ecision :

(a) KOFI’s proposal would result in a daytime white area
population net loss of 286 people (population gain of 181, loss of
426%; KYSS in a gain of 3,395 persons.

(6) KOFTI’s proposal would result in a nighttime white area
gain of 15,085 people; KYSS’s in a fain of 7,226.

(¢) KOFT’s proposal would result in a nighttime gray area
gain of 11,980 people (KYSS offered no figures on gray area).

(d) KOFI would serve a 1,136-square-mile nighttime white
area; KYSS a 1,576-square-mile nighttime white area.

(¢) KOFI would operate with 10 kw day and night; KYSS
proposes maximum power day and night (50 kw daytime, 25 kw
nighttime).

(f) KOFI would serve 46,071 persons within its proposed day-
time 0.5-mv/m contour, and 27,065 nighttime; KYSS would serve
77,331 persons daytime, and 44,948 nighttime.

(9) KOFI would bring a second nighttime transmission and
reception service to Kalispell; KYSS would bring a fourth such
service to Missoula.

5. In reaching his ultimate section 307(b) determination, the ex-
aminer weighed separately each of the benefits to be derived from a
grant of the KYSS application, but concluded in each instance that
the substantially geater nighttime white area population—15,085
persons—of the KOFI proposal outweighed such KYSS benefits as
éa) use of maximum power, (b) greater overall coverage, (¢) greater

aytime white area population coverage, (d) service to iarger white
areas, in terms of square mile coverage, day and night, and (¢) service
to a nighttime white area population of 7,226 persons. The examiner,
like the Commission’s Broadcast Bureau, found the specific language
of the Commission’s clear channel report set forth below to be dis-
positive of the instant case.
Indeed, prospective applicants should be aware that we intend, absent
decisive countervailing circumstances, that as between fully qualified appli-
cants complying with all our rules, the one who will serve the largest white
area population will receive the grant. Parties are thus forewarned that
white area population served rather than total population served is of prime
importance herein. Report and Order: In the Matter of Clear Channel
Broadcasting in the Standard Broadcast Band, 31 FCC 565, 580, 21 R.R.
1801, 1817 (1961).
In preferring KOFI’s proposal, the examiner also attached im-
portance to the fact that KOFI would bring a second nighttime trans-
mission and reception service to Kalispell, whereas KYSS would bring
a fourth such service to Missoula.

4 F.C.C. 2d
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KYSS' Exceptions

6. Although KYSS’ chief objection to the initial decision appears
to be the separate, rather than cumulative, treatment accorded by the
examiner to the decisionally significant factors favoring KYSS, its
major complaint resolves itself into a question concerning the validity
of the determinative weight accorded by the examiner to the Com-
mission’s objective of providing a first nighttime service to the largest
number of persons now without such service. In response to a ques-
tion what would have been KYSS’ position had the examiner con-
sidered the factors in KYSS’ favor cumulatively, KYSS stated at
the oral argument of this proceeding, “that [such] judgment made on
a cumulative weighing of all the elements would have been wrong in
that it misread the Commission’s purpose and intent in the report and
order in the clear channel proceeding.”

7. The Board disagrees. Without retracing the lengthy history
of the clear channel proceeding, it is sufficient to point out that the
proceeding was instituted to insure an equitable distribution of radio
service in accordance with the provision of sections 1, 303, and 307 (b)
of the Communications Act, in an effort to formulate a solution to
the vexing, long-time, and continuing problem of providing nighttime
radio service to those people in this country who reside in white areas.
As a first step in its effort to find a solution to this problem which has
extended over a few decades of the history of broadcasting, the Com-
mission determined in its clear channel report that 13 class I-A clear
channels heretofore used full time exclusively by class I-A stations
should be duplicated by allowing one full-time station west of the
Mississippi to share each such channel. By its report, the Commission
further (a) amended its rules relating to the classification, location,
and use of class I-A channels, and particularly rule 73.22, by assigning
1 class II-A station to each of the 13 clear channels (including 1180
ke, the frequency involved in the subject proceeding), and (b) estab-
lished a table of assignments locating these channels in certain
Western States, leaving for case-to-case determination in licensing
proceedings, such as this, the resolution of the question concerning the
specific location of each such station.

8. In addition to the explicit language of the clear channel report
relied upon by the examiner set forth at paragraph 5 above, it is of
significance that the report is replete with statements concerning the
acute need (ag toward reduction of vast areas which lack nighttime
service, and (&) for some immediate solution to this nighttime prob-
lem. It is in connection with this need for some immediate solution
that the Commission took this first step of creating these new class
II-A stations. In doing so, the Commission recognized that this first
step constituted only a partial solution to the problem, and that other
proposed methods of providing such white area nigimttime rimary
service remained for future determination. It is of further sig-
nificance that in the clear channel report, the Commission spelled out
its intention with respect to the establishment of these new class II-A
stations “to give preference to those applications which most fully
serve * * * to the greatest possible extent the prime objective of the
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new unlimited time stations,” in subsequent licensing proceedings, such
as the instant one, involving competing applications.

9. With these background facts in mind concerning the history of
the clear channel proceeding, its purpose, and the Commission’s stated
objectives set forth in the clear channel report with respect to these
newly created class IT-A stations, it is clear that the report is designed
to implement the Communications Act and to prescribe policy on a
nationwide basis which will govern the licensing of class II-A stations.
It is further evident that in section 307(b) proceedings relating to the
establishment and specific in-State location of these class II-A sta-
tions, such as this, where a choice must be made between competing
proposals, the determinative weight accorded by the examiner to the
substantially greater nighttime white area Po_pulation roposed to be
served by KOFT fits with the Commission’s intent. In view of this
fact, the Board finds no merit to KYSS’ further contention that after
weighing all relevant factors, determinative weight cannot be accorded
to this one comparative factor because it constitutes, in effect, an a
priori determination of this proceeding interdicted by Commission
and by judicial decisions. Wﬁile the Board agrees with KYSS that
all significant comparative factors are required to be weighed in terms
of the substantive standards of section 307 (b), past decisions by the
Commission and by the courts afford no support for KYSS’ position
that after weighing all such comparative differences, the acute and
immediate neeg of a substantially greater existing white area poglula-
tion for a first nighttime service cannot bear determinative weight in
the outcome of this proceeding.

10. For these reasons, the Board finds no merit in KYSS’ conten-
tions that the examiner should have accorded more substantial weight
to the facts that (a) Missoula is a far more important center of re-
gional interest and activity than is Kalispell ; () Missoula has a more
rapid growth rate; and (¢) KYSS’ pro service area has a greater
population potential than KOFI’s. Contrary to KYSS’ assertion,
these class II-A stations were not allocated J)rima,rily to provide wide
area service, per se; nor were they intended to provide service to

graphical or cultural centers. Rather, their purpose is a specific,
imited, acute, and immediate one, viz, to provide a first nighttime
service to the largest number of persons now without such service.

11. Likewise, the Board rejects KYSS’ view that the Commission’s
clear channel report should be read, generally speaking, as advocating
inauguration of standard broadcast service to white areas on the basis
of their geographical size rather than their population. KYSS at-
taches great significance to what it characterizes as the repetitious use
of the term “white area” used throughout the report, and, accord-
ingly, urges, in effect, that in a section 307(b) proceeding where a
choice must be made between competing proposals, the size of

aphical white areas should take precedence over the population with-
In such white areas. While it is true, as stated by SS, that the
report in some portions does speak in terms of white area without speci-
féymg that the significant aspect of white area is its people therein, the

oard believes that the manifest intention of the Commission cannot be
derived by mere reference to a term, such as white area, standing
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alone, and without regard (z) to its accepted usage—which includes
people, or () to the purpose of the clear channel proceeding, which
was instituted in an effort to formulate a solution to this long-time

oblem of providing nighttime radio service to those people residing
1n white areas; or (¢) toa fair reading of the report which makes clear
that the Commission’s prime objective in the allocation of these class
II-A stations is to provide a first nighttime service to the largest
number of persons now without such service.

12. Despite our refusal to accept KYSS’ argument that where a
choice must be made between competing applicants seeking a class
II-A station, geographical area should take precedence over popula-
tion, the Board has considered carefully the acute and immediate need
of (a) 3,395 persons constituting KYSS’ daytime white area popula-
tion, an (bf) 7,226 persons constituting KYSS’ nighttime white area
population for a first radio service. However, there is this same acute
and immediate need of 15,085 persons in KOFI’s nighttime white area
service proposal. Unfortunately, in the instant case, a choice must
be made between two competing applicants seeking the same facilities,
and the choice is a difficult one because, so to speak, qualitatively the
need in both areas for a first primary service is the same. Never-
theless, KOFI’s substantially larger white area population constitutes
a greater quantitative need for a first primary service than the KYSS
proposal. As shown above, in terms of total white area population,
day and night, KOFI would serve 4,824 more persons than KYSS, or
4,563 persons more than KYSS, after deducting KOFI’s daytime
white area net loss of 286 persons. And when due recognition is given
to the Commission’s stated objective in the creation of these class II-A
stations of providing nighttime, rather than daytime, service to the
lar numger of persons now without such service, KOFI must pre-
vail because it would serve a nighttime white area population almost
twice that of KYSS.

13. Although it is not necessary to this case to speculate on what
the outcome would have been absent the Commission’s stated class
II-A station objectives, there can be no doubt that, under such cir-
cumstance, KOFI's substantially larger white area population gains
would in any event be relevant to a determination, and that in com-
})etition with KYSS’ competing proposal, this acute need for service

»y such a substantially larger population would be evaluated in deter-
mining whether a fair, efficient, and equitable assignment of the fre-
quency required that a grant be made to KOFT rather than to KYSS.

or it is clear that through long precedent—apart from its more
recently declared class II-A station objectives—the Commission has
held that as between qualified and competing applicants, the applicant
proposing a service \ﬂ\ich will serve a substantially greater white area
population will generally prevail because such an acute need for serv-
ice is of paramount importance in making the allocation of facilities
required by section 307(b). Frank R. Gibson. 11 FCC 547, 555, 3
R.R. 529, 537 (1946) ; Newark Broadcasting Corp., 11 FCC 965, 3
R.R. 839 (1947); WJIAM, Inc. (WJIM), 12 FCC 406, 3 R.R. 1962
(1947), affirmed sub nom. Radio Cincinnati, Inc. v. FCC, 85 U.S. App.
D.C. 292, 117 F. 2d 92, 5 R.R. 2035 (1949) ; Ark-Valley Broadcasting
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Co., Inc., T R.R. 1136, 1152 (1953); Scripps-Howard Radio, Inc.
(WCPO), 12 FCC 701, 705, 3 R.R. 1796, 1802 (1948) ; East Texas
Broadcasting Co., 5 R.R. 413, 435 (1949) ; Tupelo Broadcasting Co.,
Ine., 12 R.R. 1233, 1247 (1956) ; The Monocacy Broadcasti 0., 28
FCC 301, 306, 19 R.R. 137, 138d (1960). Cf. Third Notice of Further
Proposed Rule Making (TV), FOC 51-244, 16 Fed. Reg. 3072 (1951) ;
Siwth Report on Television Allocations,1 R.R. (Part 3) 91:599 (1952).
14. Similarly, we need not, and do not, reach the question in this
case, involving competing proposals for a class II-A station, of the
weight, on balance, to be accorded KOFI’s proposal to provide (a)
a second primary nighttime service to a substantial population (known
as gray area service), or () a second nighttime transmission facility
to the city of Kalispell, which has a substantial ulation, as com-
ared with all of the favorable features of the K Sg proposal. Our
ecision herein rests primarily on the determinative weight of the
Commission’s prime objective of allocating the 1180 ke frequency here
as a class II-A station, to provide nighttime, rather than daytime,
white area service to the largest population now without such service.
We again, nevertheless, believe it pertinent to point out that through
lm:f precedent, the Commission has regarded a second primary service
and a second transmission facility as a showing of a compelling need
for broadcast service, constituting paramount factors in the allocation
of facilities under section 307(b). Leonard A. Versluis (WLAV),
12 FOC 342, 356, 3 R.R. 1562, 1578 (1947) ; Torrington Broadcasting
Co., Inc., 12 FCC 1086, 3 R.R. 1394, 1402 (1947) ; Northwestern Ohio
Droadcasting Corporation, 13 FCC 231, 240, 3 R.R. 1945, 1953 (1948),
afirmed sub nom. Sky Way Broadcasting Corp v. FCC, 176 F. 2d
951, 5 R.R. 2026 (D.C. Cir. 1949) (per curiam) ; Lake Huron Broad-
casting Corporation (WKNX), 6 R.R. 1185, 1210-11 (1951) ; Easton
Publishing Company, 8 R.R. 31, 68 (1953) ; cf. third notice of further
proposed rulemaking, supra. Thus, although the Board, like the
examiner, does not attach determinative weight to these factors, it is
clear that such substantial additional public interest benefits are en-
titled, at the least, to plus-bonus values in support of KOFI’s proposal.
15. KYSS further asserts erroneously that the combination of the
favorable features of its proposal—utilization of maximum power;
service to more people; greater daytime white area po(f)ulation cover-
age; and service to a geographically larger white area day and night—
constitutes the decisive countervailing circumstances which the (‘lom-
mission had reference to in its declaration that “absent decisive coun-
tervailing circumstances,” as between fully qualified applicants, the
one who will serve the largest white area population w1lY receive the
grant. The language “decisive countervailing circumstances” which
KYSS relies upon has been taken out of context. The Commission’s
use of this language is limited by its own further statement which has
been i%:\ored totally by KYSS. As set forth at paragraph 45 of the
clear channel report, following the Commission’s declared policy to
favor applicants serving the largest white area population, 312 C}(’)m-
mission stated “we can foresee at this time only one circumstance
in which it may be anticipated that the grant should not go to the quali-
fied competing applicant proposing the first primary service to the
4 F.CC. 2d
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largest number of people.” [Emphasis supplied.] As is evident
from the quote given below * the one limited exception prescribed by
the Commission 1s totally unrelated and does not support the proposi-
tion here advanced by KYSS.

16. KYSS also claims that the examiner gave inadequate considera-
tion to the fact that it proposes longer hours of operation. KYSS
argues that because it would broadcast 39 hours more per week than
KOFTI, its use of the frequency is preferable on grounds of efficiency.
In support of this proposition KYSS cites 7'he Monocacy Broadcast-
g Co., supra, wherein the Commission granted section 307(b) pref-
erences to pr<()iposqls which would serve one community unlimited time
as against a aytlme-onlg, roposal for another community. Section
307 ( 3 preference of a -time service over a daytime-only service
ﬁll;lOVi es no precedent for the preference requested here of one un-

ited time operation over another unlimited time operation which
would broadcast fewer hours. It was not total broadcast hours which
the Commission found significant in Monocacy but the fact that one
gglicant would provide no service during the crucial nighttime hours.

FI would not only provide service during those hours, but it would
also provide it to 15,085 persons presently receiving none, bringing a
first nighttime service to {859 more people than would the KYSS pro-
posal. On such facts the examiner properly regarded hours of opera-
tion as not germane to the section 30 (bgeissue in this case, either alone
or in combination with other factors.

17. In sum, the Board believes that its decision herein demonstrates
that it is aware of and has weighed cumulatively all of the favorable
benefits of the KYSS proposal vis-a-vis the KOFI proposal. How-
ever, with due recognition to the Commission’s objectives set forth
above relating to the allocation of class II-A stations, the acute and
immediate need of apgroximately twice the number of persons to be
served by KOFT for a first nighttime primary service as compared with
KYSS transcends all of the Eeneﬁts of the KYSS proposal, includin
its more efficient utilization of the frequency in terms of its use o
maximum power and resultant wider area coverage proposal.

WHAMs Exceptions

18. Resolution of the section 307(b) HB{)rtion of this proceeding
leaves unanswered the arguments of WHAM, the intervenor herein,

3 The Commission explained this one limited exception, as follows: ‘“Under sec. 3.182(g)
[now sec. 7&182(5)] of the rules, lenury service 18 not considered to exist in towns
with a population from 2,500 to 10,000 if available groundwave service has a field intensit;
of less than 2 mv/m. It is possible that one applicant for an unlimited-time class
station may be in a position to show that he would provide a first nighttime primary
service to more ple than a competing ngvlleant, in rellance upon his provision of
groundwave service with a fleld intensity of 2 mv/m or better to persons living near
enough to an existing unlimited-time station, s0 that they now recelve service of 0.3
mv/m or better, although less 2 mv/m. Some usable groundwave signals, although
not of the standard contemplated in sec. 3.182(g), are thus available to persons so situated.
A oompetlng nppllcan on the other hand, may be in a position to demonstrate that he

roposes a firs oundwave service to a larger number of le who do not now have an

.5-mv/m undwave signal or better avallable to them. onslderin{dthe objectives of
our rule changes herein, it would be appropriate, in reaching our declsion in such case,
to take this circumstance into account and not gecessarily to nt perfunctorily an
nypllmtion which reflects a first primary service to the largest number of people by virtue
of including in the count persons who, although they do not receive the 2-mv/m signal
prescribed in sec. 3.182(g), are nevertheless able to recelve a signal of at least 0.5 mv/m.”
Clear Channel Report, supra, 31 FCC 565, 580-81, 21 R.R. 1801, 1817.
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which would have the Board deny both applications; condition any
g‘rant upon cessation of the Voice of America’s 1180 ke operation in
lorida; or certify this proceeding to the Commission in light of
developments subsequent to the Commission’s April 1965 denial of its
motion to enlarge issues (see par. 2, supra). For the reasons stated in
the Commission’s memorandum opinion and order (FCC 65-511, re-
leased June 11, 1965) denying M’s petition to enlarge issues, the
exceptions filed by WHAM will be denied. WEAM’s right to now seek
review by the full Commission of our denial of its exceptions on the
basis of the Commission’s prior action accords full protection to its
ition.
pofilocordingly, it 48 ordered, This 17th day of June 1966, that the
application of Flathead Valley Broadcasters (KOFI) (BP-16369)
for an improvement of facilities of station KOFI, Kalispell, Mont.,
Is granted and that the application of Garden City Broadcasting, Inc.
(KYSS) (BP-16400), /s denied.

SyrLvia D. KessLEr, Member.
APPENDIX
RuULINGS ON EXCEPTIONS TO THE INITIAL DECISION

Eaxceptions of Rust Broadcasting Co., Inc. (WHAM)

The exceptions of Rust Broadcasting Co., Inc. (WHAM), are denied for the
reasons stated in the Commission’s memorandum opinion and order (FCC 65-511,
released June 11, 1965). See paragraph 18 of the decision.

Eaceptions of Garden City Broadcasting, Inc. (KYSS)?

Ezception No. Ruling
1 Granted. The examiner’s findings are amended as
requested.
2,4,56,10-13___________. Denied as not of decisional significance. The consid-

erations which require grant of the KOFI application
are unaffected by these data. See par. 10 of the
decision.

3,69, 17 _________. Granted. While the suggested findings are somewhat
cumulative, they have been considered; the exam-
iner’s findings are amended as requested.

14,15 Denied. KYSS' untimely proffer of exhibit I-D was
properly rejected by the examiner. As noted by the
examiner the figures reflected in the exhibit, even
assuming arguendo their admissibility and accuracy,
would not have been determinative. The differences
in the figures as to geographical white area are minor
and the KOFI nighttime white area population cov-
erage advantage reflected in the rejected KYSS ex-
hibit, while less than that reflected in the present
record, would still be decisive.

16. Denied. See Service Broadcasting Corp., 36 FCC 1085,
2 R.R. 2d 539, review denied FCC 64-818 (1964), and
cases cited therein.

1KYS8S has in several instances failed to conform its exceptions to the particularity
requirement of rule 1.277 Sa) in that the location of alleged errors in the initial declsion
is not noted. In view of the brevity of the initial decislon. KYSS' references are all
identifiable, however, and rulings will accordingly be made on all exceptions.

4 F.CC. 24
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Exceptions of Garden City Broadcasting, Inc. (KYSS)—Continued

Eaception No. Ruling
Denied. KYSS mischaracterizes the examiner’s con-

clusion; the examiner did not conclude that there
is far greater need for new transmission and recep-
tion service in Kalispell than in Missoula. He did,
however, properly find a greater need therefor.
Denied. The facts that KOFI would create a daytime

white area of 133 square miles with a population of
467 persons and that KYSS would serve a daytime
white area of 1,930 square miles with a population
of 3,395 persons were considered adequately by the
examiner and are concluded by the Board not to
outweigh the positive service features of KOFI's
proposal. See pars. 12, 15 of the decision.
Denied for the reasons stated in the decision.

Denied for the reasons stated in par. 16 of the decision.

Granted to the extent that the examiner may have

failed to give cumulative consideration to all of
KYSS’ points of preference. See par 3 of the decision.
Denied in all other respects for the reasons stated
in the decision.

4 F.C.C. 2d
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FCC 65D-52
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHINGTON, D.C. 20554

In re Applications of
Lesvie L. STerLiNG AND WiLrLiaMm H. PaTTER-| Docket No. 15815
80N, D/B A8 FLaTHEAD VALLEY Broancasters| File No. BP-16369

(KOF1), KavLispELL, MONT.
GarpEN Crry Broapcasting, Inc. (KYSS),| Docket No. 15816
Missoura, MonT. File No. BP-16400

For Construction Permits
APPEARANCES

William P. Bernton, on behalf of Flathead Valley Broadcasters
KOF1I) ; Andrew G. Haley and William J. Potts, Jr., on behalf of
arden éity Broadcasting, Inc. (KYSS); Stanley B. Cohen and
Stanley Neustadt, on behalf of Rust Broadcasting Co.,Inc. (WHAM) ;
and /rwin S. Elyn, on behalf of the Chief, Broadcast Bureau, Federal
Communications Commission.

INtriaL Decision oF Hearine ExamiNer H. Grrrorp Irionx

(Adopted November 22, 1965)
PRELIMINARY STATEMENT

1. Both of the applicants in this proceeding are seeking to establish
a class IT-A facility on 1180 ke and, since they are mutually exclusive,
the Commission designated them for hearing in a consolidated pro-
ceeding by order released January 29, 1965. Flathead Valley now
operates station KOFI at Kalispell, Mont., using 5 kw, daytime only,
on 930 ke. It proposes to operate a station on 1180 ke with 10 kw,
unlimited time, using a directional antenna at night. Garden City
now operates station KYSS at Missoula, Mont., using 1 kw, daytime
only,on 910 ke. Its proposal is to operate on 1180 ke with 50 kw during
daytime hours and 25 kw at night. A directionalized antenna would be
used for nighttime operation only. Each proposes a new transmitter
site. Station WHAM, Rochester. N.Y ., is &e ominant class I station
on the channel, using 50 kw, nondirectional, unlimited time.

2. The order of designation found both applicants to be legally,
technically, financially, and otherwise qualified except as indicated by
the issues. There is the standard coverage issue and an issue to deter-
mine which of the proposals would better provide a fair, efficient, and
equitable distribution of service under section 307 (b) of the Communi-
cations Act of 1934, as amended. Issues2 and 3 read as follows:

2. To determine whether Garden City Broadcasting, Inc., will be able to
adjust and maintain the directional antenna system as proposed and whether

4 F.CC. 2d
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;d;quate nighttime protection will be afforded station WHAM, Rochester,

8. To determine whether there is a reasonable possibility that the tower
height and location proposed by KYSS would constitute a menace to air
navigation.

Issue No. 5 calls for a determination in the light of evidence adduced
under all other issues.

3. On March 23, 1965, the hearing examiner granted a petition from
Rust Broadcasting Co., Inc., licensee of station WHAM, Rochester.
N.Y., by which action that party became an intervenor. An initial
prehearing conference was held on February 26, 1965, and hearings
were held from May 11 to July 13, 1965, at which time the record was
closed. Proposed findings and conclusions were filed by Garden City,
Rust, and the Broadcast Bureau. Flathead Valley filed a statement in
which it ado;;ltzd the proposed findings of the Bureau except in certain
matters which were specified therein. No reply findings were filed.

FINDINGS OF FACT

The Communities Involved
Kalispell

4. The city of Kalispell has a population of 10,151 and is both the
principal city and county seat of Flathead County, which has a (i)opula-
tion of 32,965.* The city is located in western Montana and is the
eighth largest city in the State.

5. The major employer in Flathead Valley is Anaconda Aluminum
Co., which employs nearly 600 workers in its plant near Columbia
Falls, Mont. Another major employer is Great Northern Ry., which
has a large maintenance plant at Whitefish. Kalispell has its own city
government with the usual municipal departments. It has a daily
newspaper and also a weekly newspaper. Lumber is a significant
industry in Flathead Valley and most of the 1,100 farms in the count
are located in this valley. e majority of these farms are from small
to medium size, and farm income is derived mainly from beef cattle,
dairying, wheat, barley, hay, and sweet cherries. The livestock
industry is a recent growth.

6. In the area which would gain its first nighttime primary service
‘there are summer resort homes, ranches, nonfarming rural population,
and a section of national forest. In other portions of the white area
there are lumber mills and farms. It appears from the evidence that
a considerable portion of the area is devoted to tourism both summer
and winter.

7. In addition to station KOFI, Kalispell has one other standard
broadcast station, KGEZ (600 ke/s, 1 kw, DA-2, U, III). It has no
FM nor TV facilities.

Missoula
8. Missoula, Mont., is the principal city and county seat of Missoula
County. The city had a 1960 population of 27,090 and an estimated

1 All population figures are taken from the 1960 U.S. census unless otherwise noted.
4 F.CC. 24
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1965 population of 32,000. The county had a 1960 population of 44,665
with an estimated 1965 population of over 50,000. Montana State
University is located in Missoula and the city is also the headquarters
for Rﬁfion No. 1 of the United States Forest Service. Located in
Missoula are the base for the Forest Service Area Fire Depot, head-
quarters of the Lolo National Forest, the National Forest Fire Labora-
tory, the Missoula Research Center, the Forest Service Warehouse, and
the New Equipment Development Center. Local industry includes
sugar, lumber products, and cattle.

9. Missoula has a daily newspaper with morning and evening edi-
tions as well as a weekly newspaper. It is a transportation center for
an area which is characterized by farming, lumbering, and mining.
Heavily forested areas and recreational facilities are located in the
environs of Missoula.

10. The following standard broadcast stations are assigned to
Missoula: KYSS (910 ke/s, 1 kw, D, ITI) ; KGVO (1290 kc/s, 5 kw,
DA-1,U, III) ; KYLT (1340 ke/s, 250 w, U, IV) ; and KGMY (1450
ke/s, 250 w, U, IV). There is also an educational FM station as well
as one commercial television station in the city.

11. According to the 1963 Census of Manufactures, Missoula County
led the remaining counties in the State of Montana in industria
growth for the period 1958 through 1963, with a gain of 60 percent in

value added” manufactures, as compared with a gain of 23 percent
for the State as a whole. The city of Missoula has also experienced a
considerable growth in retail sales and in personal income.

Coverage
KOFI

12. Station KOFI now operates daytime only and provides the
primary service to 46,208 persons in 7,442 square miles. A comparison
of coverage under the existing operation with that which is now

proposed during daytime hours is shown by the following table:
cont Existing daytime Proposed daytime
(mv/m) |7
Population | Area (sq. mi.) Population | Area (sq. mi.)
2.0 29,135 2,162 28,043 2,117
0.5 46,208 7,442 16,07 7,004

13. As these figures indicate, there will be a loss of population re-
ceiving the KOFI daytime service with respect to both the 2.0-mv/m
and 0.5-mv/m contours. There will, however, be a gain of area within
the latter contour. The proposal will bring KOFI service for the
first time to 1,002 persons 1n an area of 700 square miles, but the same
service will be withdrawn from 1,033 persons residing in an area of 212
square miles.

14. The proposed operation will bring a primary service to a white
area but this will be somewhat offset by a loss of the only existing pri-
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mary service. The gain and loss data, with reference to white and
gray areas, is shown by the following table:

Population Area
Gain Loss Gain Loss
White area.... 181 467 202 133
Gray ared. ... ..o ceecccicccecaeec—ea——- T84 511 456 70

A third service will be made available to 37 persons residing in 42
square miles but will be lost by 55 persons in 9 square miles. A change
in daytime operation would not entail a gain or loss of service within
any urban community.

15. KOFI’s present and proposed daytime primary service areas
are essentially circular in shape with radii of approximately 49.5
miles and 52 miles, respectively.

16. Inasmuch as station KgFI now operates daytime only, its pro-
posed nighttime service will be entirely a matter of gain. In the
first place it will provide a second nighttime primary service and
second local outlet for Kalispell. Witfl%in the 2.25-mv/m limitation
contour there are 1,328 square miles containing the population of
27,065. A first nighttime primary service will be provided to 15,085

rsons residing in 1,136 square miles, and a second such service will
g available to 11,980 persons residing in 192 square miles. The only
other primary service in the general area is now furnished by station
KGEZ in K;{ispell. The proposed operation would also bring a first
nighttime primary signal to the communities of Whitefish and Colum-
bia Falls, which are the only other communities in Flathead County.
According to the 1960 census, Whitefish has a population of 2,965
and Columbia Falls has a opuiation of 2,132.

17. No station serves the entire daytime gain area. Two stations
provide primary service to between 25 and 50 percent of the area while
a third serves less than 25 percent. The maximum number of services
to any one portion is two. In the daytime loss area there is likewise
no single primary signal to the entire area. Three stations provide

rimary service to less than 25 percent and a maximum of two services
1s available to any one portion.

18. Station KGEZ in Kalispell provides the only existing night-
time primary signal to any portion of the proposed nighttime service
area. Thiscovers approximately 17 percent of the entire area.

KYSS

19. Station KYSS at the present time operates daytime only and
its normally protected 0.5-mv/m contour encompasses a circular area
which extends approximately 37 miles from the transmitter location.
The proposed daytime 0.5-mv/m contour would likewise encompass a
circular area, which in this instance would extend 61 miles from the
new transmitter location and would include all of the present service
area.

4 F.C.C. 2d
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20. The following table reflects the present and proposed coverage:

Existing daytime Proposed daytime
Contour
(mv/m)
Population | Area (sq. mi.) Population Area (sq. mi.)
0.5 52,826 I 4,230 77,831 12,290

There will be no loss of existing KYSS service but. the proposed opera-
tion will bring that service for the first time to an area of 8,060 square
miles which has a population of 24,505 persons. Of this number,
a population of 3,395 residing in 2 unequal areas which total 1,930
square miles are at the present time without any daytime primary
service. This white area is 24 percent of the entire area of gain and
includes 13.9 percent of the gained population. A new primary
service will also be brought to a gray area composed of 1,855 square
miles with a population of 3,020.

21. At night the KYSS operation will be limited to its 2.26-mv/m
contour which is cardioid in shape. Within the interference-free
nighttime contour there is a population of 44,948 persons residing
in an area of 2,008 square miles. gncluded in this is an existing white
area of 1,576 square miles wherein reside 7,226 persons. The white
area constitutes slightly more than 78 percent of the entire nighttime
service area and contains 16 percent of the population therein.

22. Nine stations provide service to portions of the daytime gain
area and the maximum number of existing services in any one portion
is four. No existing station gives coverage to the entire gain area
and only two provide primary service to portions constituting as much
as 25 and 50 percent ofptha.t area.

23. Within the proposed KYSS nighttime interference-free area
there are only three existing primary services and each of these serves
less than 25 percent of the area in question.

Air Hazard Issue

24. The Federal Aviation Agency in a letter to KYSS dated March
11, 1965, found that the antenna towers of proposed KYSS would
not constitute a hazard to air navigation provided the towers are
marked and lighted in accordance with Federal standards.

Protection Afforded to Station WHAM, Rochester, N.X.

25. Neither of the proposed operations would receive interference
daytime within its normally protected 0.5-mv/m contour. The domi-
nant station on this clear channel frequency is station WHAM, Roches-
ter, N.Y. The issues no question as to whether the proposed
KOFI operation would afford adequate nighttime protection to
WHAM but issue No..2 does raise this question with respect to KYSS.
As will presently be shown, the proposed KYSS operation would
afford adequate nighttime protection to WHADM.

4 F.CC. A



Flathead Valley Broadcasters (KOFI) et al. 29

26. Rust Broadcasting Co., Inc., which is the licensee of station
WHAM, was permitted to intervene in this proceeding by order of the
hearing examiner. Earlier in the pmoee(}ing Rust filed a petition
with the Review Board to enlarge issues. The purpose of this petition
was to seek a determination of the amount of interference which would
occur if either of the two present applicants commenced operations
while the cochannel operation of Voice of America at Marathon Key,
Fla., continued.? The petition was certified to the Commission en
banc and was there denied by memorandum opinion and order released
June 11, 1965 (5 R.R. 2d 550). Rust continued to pursue its con-
tention that no operation by either of the present applicants ought to
be permitted for the duration of the Voice of America operation.
Nevertheless, Rust concedes that in the present posture of the case the
hearing examiner is without authority to grant its contention. The
matter, therefore, will receive no further consideration in this opinion.

KYSS8 Directional Antenna System

27. Issue No. 2 requires a determination as to whether the directional
antenna system proposed by KYSS can be adjusted and maintained
and whether adequate nighttime protection will be afforded station
WHAM, Rochester, N.Y. The system will consist of two vertical,
guyed, and base insulated steel towers each arranged on a line bearing
92° true and spaced 316 feet (135° electrical). Each tower will have
a height of 207 feet above insulator and 212 feet above ground level.
The effective current in the east tower will lead that in the west tower
by 48°. For the daytime 50 kw nondirectional operation the west
tower will be utilized with the east tower floating above ground. The
ground system will consist of 120 buried copper radials 207 feet long

or each tower except where such wires overlap at a ground screen
which will be located at the base of each tower.

28. In order to secure stable operation of the array, the consultant
for KYSS testified that the installation will be in accordance with
good engineering practice and that antenna coupling and phasing
equipment will be installed utilizing 50 kw components. All capacitors
will be of the vacuum and high pressure gas type. All coaxial cable,
including that for the phase monitor, will be og air dielectric type and
the main cables will be rigid with diameters of 314 inches. 8alcula-
tions show that the west tower will have a base resistance of 59.8 ohms;
the east tower will have 31.1 ohms. The reactance values are approxi-
mately 80 and 70 ohms, respectively.

29. The directional antenna is gesigned to give what is essentially a
sKmmetrics,l pattern with the major radiation directed roughly toward
the north and toward the south. The major suppression is toward
the east in order to afford protection to W}BAM, and in this direction
the pattern shows a minor lobe along the line of towers with a calcu-
lated maximum value of 33.9 mv/m. Nulls appear on either side of
the minor lobe at 80° and 104° true. Maximum expected operating
values (MEOYV) are specified toward WHAM over an arc ggm 72°

2 This station, of course, i8 not Mcensed by the Commission and details of its technical
mode of operation are not contained in this record.

4 F.CC. 2d

I e



30 Federal Communwcations Commission Reports

true to 112° true. The magnitude of the MEOV decreases from 92
mv/m at 72° true to 50 mv/m at 80° true, it increases to 75 mv/m at
92° true, decreases again to 50 mv/m at 104° true, and thereafter in-
creases to 92 mv/m at the terminal of the arc which is 112° true. Max-
imum permissible operating values of radiation for the same arc follow
a smooth curve through 110 mv/m at 75° true, 93 mv/m at 92° true (line
of towers), and 160 mv/m at 107° true. These values represent the
maximum that can be radiated toward WHAM without causing
objectionable skywave interference to that station.

30. The 0.5 mv/m-50 percent skywave contour of WHAM extends
730 miles in all directions. The distance to the proposed KYSS 0.025
mv/m-10 percent skywave contour varies with azimuth because of the
contemplated directionalized operation. These distances based on
the specified MEOV radiation along several azimuths are set forth
in the following table:

Distance to 0.025

Azimuth mv/m-10 percent (miles)
92° 0 975
86° 8° 955
82° 102° 900
80° 104° 975
78° 106° 1000
76° 108° 1030
74° 110° 1060
72° 112° 1090

On a line between the respective transmitter sites the proposed KYSS
0.025 mv/m-10 percent skywave contour falls short of the WHAM
0.5 mv/m-50 percent skywave contour. The buffer area between these
two contours ranges from 80 miles to approximately 100 miles. Pro-
tection is thus afforded to the class I station in accordance with the
requirements of section 73.22(d) of the Commission’s rules inasmuch as
the proposed 0.025 mv/m-10 percent skywave contour would not over-
lap the 0.5 mv/m-50 percent skywave contour of WHAM at night.

31. The KYSS consulting engineer initially expects to adjust the
radiation pattern toward W%-IAM within +20 mv/m of the theoretical
or calculated values of radiation. It is proposed to maintain the
relative phase ratio within *=1° and the current ratio within =2
percent. In this connection a Nems-Clarke type 112 phase monitor
with an accuracy of 1° and resolution of 0.5° will be used. Calculations
were made on specific critical azimuths to show what would result from
the aforementioned variations to the design field ratios and relative
phase. These calculations make it apparent that even if the deviations
i field ratios and relative phase were to reach the set limits, there
would still be more than 20 mv/m under the specified MEOV on each
azimuth over the critical arc toward WHAM. The KYSS engineering
consultant was of the opinion that practical consideration of other
factors, including terrain, would not add more than 10 mv/m to the
theoretical value of radiation. Taken altogether, the variations in
radiation would not exceed the specified MEOV and accordingly the
service area bounded by the W'I?IA.M 0.5 mv/m-50 percent skywave
contour would be adequately protected.

32. The adjustment of the directional antenna system and proof
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of its performance will be carried out pursuant to sections 73.151 and
73.186 of the Commission’s rules ® together with any requirements that
may be contained in the construction permit. The applicant’s consul-
tant proposes to make nondirectional measurements for determining
effective conductivity from the antenna site before commencing adjust-
ment. Field strength measurements will be made along seven radials
bearing 27, 137, 188, 255, 297, 327, and 355 degrees true in order to
establish the major pattern lobe. Toward the WHAM service area
it is proposed to take measurements alon%eradials bearing 76, 92, and
108 degrees true. Additional radials will be measured if so required by
the Commission. Monitor points will be established at accessible loca-
tions on or near roads that cross the radials toward WHAM or any
other monitor point radials at distances of 1.0 to 1.5 miles from the
antenna site.

33. Terrain in the area is described as somewhat rugged byt the
proposed antenna site is not unique in this respect. The area is rollin
rather than precipitous in character, and is accessible for the takin, o%
field intensity measurements. Reflection from hills is not expecte%i to
be of serious consequence. Profile graphs toward WHAM out to
10 miles disclose that the terrain varles from 3,425 feet to 3,600 feet
above mean sea level over a distance of 1.1 miles from the proposed
site. Thereafter, the terrain rises irregularly and in the 10-mile
interval there is no point of elevation above 6,350 feet on the radials
shown on the graphs. Miller Peak, with an elevation of 7,018 feet, is
the highest promontory in the area; it is 8.2 miles on a bearing of
103.5° from the site and its elevation is 3,468 feet above the site. A
vertical angle not exceeding 6.5° will clear all natural obstructions to
the east of the site.

34. Use of a four-wheel-drive vehicle which is owned by KYSS
t er with a helicopter and light airplane which are available in
Missoula would ]pemnt access to any desired measuring location on
m of the radials. Measurements within 2 miles of the proposed site

ill be made on foot where necessary. Measurement locations will be
accurately established by utilizing standard surveying methods, accu-
rately calibrated speedometers in vehicles, and by terrain, roadway,
or other landmarks. Field strength measurements at all locations
will be made at ground level, clear of obstructions, vehicles, and air-
craft. In view of the reduction in nighttime power to 25 kw,* the
considerably enlarged MEOYV, the inherent electrical stability of the
directional antenna system, and other factors above mentioned, it is
the opinion of the KYSS consulting engineer that adequate operating
tolerance is available to him. He further believes that under the
changed circumstances (owing to the amendment referred to in foot-
note 4) the need for setting up a test transmitter for a survey prior to
grant of the application is not longer necessary.® It should further be

3 These relate to intensity measurements for establishing performance of directional
antennas and fleld intensity measurements in allocation.

¢ The reduction in power from 50 kw to 25 kw was accomplished by an amendment which
was allowed by the hearing examiner on Apr. 6, 1965 (4 R.R. 2d 840).

$In the order of designation there was mention of terrain irregularities which might
result in signal scatter and reradiation. The applicant had not submitted a site survey
at that time so that the Commission could not determine on the bagis of information then
present whether the antenna system could be adjusted and maintained as proposed.

4 F.C.C. 2d
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noted that none of the parties adduced any rebuttal information which
challenged the soundness of the proposed directional antenna system or
its ability to perform.

Ruling on KYSS Ewohibit 1-D

35. On July 13, 1965, which was the last hearing session, KYSS
tendered an exhibit marked 1-D as rebuttal evidence. The exhibit
consists of a page of engineering text, an affidavit, and a map. The
testimony comes from the KYSS engineering consultant and it pur-
ports to show that the KOFI nighttime 2.25-mv/m contour encloses an
area of 1,328 square miles with a population of 25,896. It further
asserts that the KOFI white area contains a population of 12,329 and
consists of 1,110 square miles. The showing made by KOFi, which
has been relied ull:on herein, shows that the white area consists of 1,136
square miles with a population of 15,085.

36. Objection to S exhibit 1-D was made by counsel for KOFI
and the Broadcast Bureau, and these objections were sustained by the
examiner. While KYSS is correct in claiming that it is entitled to
submit relevant and material evidence, there are some ground rules
which are essential for the orderly conduct of hearings. The direct
cases of the two ap(flicants were placed in evidence at a hearin
session on May 11 and during that session KOFI exchanged a rebutta
exhibit which was identified but not offered. It was subsequently
offered at the session of July 2 and was rejected at the final session on
July 13. At no session prior to July 13 did KYSS indicate that it
contemplated any rebuttal nor did it do so during an off-the-record
conference which was held on July 9. Counsel for KYSS offered
to make his client’s consulting engineer available for eross examina-
tion on July 23, but this would obviously have protracted the hearin
with the possible consequence that other parties might have demand
the right to surrebuttal. Under these circumstances the examiner has
concluded that it was a sound exercise of discretion to reject the exhibit
in question on the grounds that KYSS was dilatory in advising the
examiner and the other parties of its intention to offer rebuttal evi-
dence. In any event it must be noted that the differences in the figures
repreeentinhg white area and populations therein to be served at night
by the KOFT proposal are not sufficiently different from those relied
on herein to alter the result of the case.

CONCLUSIONS

1. This is a contest between two mutually exclusive applications
for class II-A facilities on the clear channel frequency 1180 ke. Each
of the applicants at the present time operates a class IIT station.
KOFT in Kalispell, Mont., now operates on 930 ke with 5 kw, daytime
only, and seeks to operate on 1180 ke with 10 kw, using a directional
antenna at night. KYSS in Missoula, Mont., now operates on 910
ke with 1 kw, daytime only, and proposes an operation on 1180 ke
with daytime power of 50 kw and nighttime power of 25 kw, using
a directional antenna at night.

F.CC. 2d
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2. The Commission’s order of designation found each applicant to
be (Hxaliﬁed in all essential respects except that KYSS was confronted
with two technical issues. As shown in the findings of fact, it has
been determined that the proposed KYSS towers would not constitute
a menace to air navigation (issue No. 3). It has also been resolved
that the proposed directional antenna system of KYSS can be ad-
justed a.ng maintained so as to protect the dominant class I-A station
on the channel (issue No. 2).® As a result of these conclusions, it is
apgarent that the pivotal issue is the one which calls for determination
under section 307 (b) of the Communications Act of 1934, as amended.
In deciding which proposal would better provide a fair, efficient, and
equitable distribution of radio service, it 1s important to examine the
way in which the frequency 1180 kc was opened for applications.

3. In 1961 the Commission issued a report and order on Clear Chan-
nel Broadcasting in the Standard Broadcast Band, 21 R.R. 1801
(1961). Among other things it contemplated opening the frequency
1180 ke to applications for a class II station in the western part of
the United States. Station WHAM, Rochester, N.Y., is at present
the dominant class I-A station on this frequency. The report and
order in several places stressed the fact that a major objective was to
provide service to white areas and it was estimated that approximately
one-half the total land area of the United States and perhaps more
than 25,000,000 people are still without a usable nighttime ground
wave signal. (21 R.R. 1806.) In view of this, the important and
immediate objective of providing such service at night was emphasized
in the following language:

Indeed, prospective applicants should be aware that we intend, absent
decisive countervailing circumstances, that as between fully qualified ap-
plicants complying with all our rules, the one who will serve the largest
white area population will receive the grant. Parties are thus forewarned
that white area population served rather than total population served is of
prime importance herein. 21 R.R. 1817.

4. In appraising the two proposals in this proceeding it is un-
deniable that certain advantages and disadvantages accrue to each.
First let us examine the two communities involved. Each is a county
seat and the principal city in its county. Kalispell has a population
of approximately 10,000, while Missoula has a population over
27,000. In Kalispell there is only one other AM outlet while Missoula
has three, in addition to a television station and an educational FM
station. The KOFI proposal will provide Kalispell with its second
outlet and second service at night, whereas the KYSS operation would
provide a fourth nighttime outlet for Missoula and a fourth service
for that city. It is thus clear that Kalis&ell has a greater need for
both a local outlet and for new service than Missoula.

5. Turning to the total gains and losses of service, it is evident that
that the KYSS proposal would bring a new primary signal to con-
siderably more persons both day and night and it would also extend
its service in terms of both area and population without losing any
of its existing service. In this respect the KOFI proposal suffers

¢ See par. 2 of the preliminary statement and pars. 27 through 34 of the findings.

4 F.CC. 2d
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a distinct disadvantage inasmuch as its existing service will be lost
during daytime by more than 1,000 persons in over 200 square miles.
Even though KOFI would bring a new daytime service to more than
1,000 persons in 700 square miles, the figures show that there would
be a net loss of 31 persons in 488 square miles. These figures may
appear small but it must be remembered that these regions of Mon-
tana are somewhat sparsely settled, so that the addition or elimination
of primary service is of cardinal importance. This, of course, is
especially true when we are considering white areas.

6. In order to see at a glance the relative gains and losses the
following table is provided :

KOFI KY88
Bervice Area Populati Area Populati
0] on 0] on
(sq. mi.) (sq. mi.)

Daytime:

Totalgain_ . ... ... 700 1,002 060 505

Total loss. . ... _._.......... 212 1,033 one None

Net gain (loss). _................... 488 (¢))] 8, 060 24, 505
First service:

Galn. i 202 181 1,930 3,395

LOBS. - .. iicciaccaaan 188 467 None None
Becond service:

Galn i 456 784 1,855 3,020

LSS e 70 511 None None
Nighttime:

Total gadn.....ooemmeeoieaaes 1,328 27,085 44,948

First s 1,138 15, 085 1,576 7,226

8econd. ...l 192 11,980 Not alhown

7. As has already been shown, the major objective in allocating a
class IT station on this frequency is to provide service to white areas
at ni%ht. The nighttime service proposed by both of these applicants
would represent a ﬁain because each now og:ara.bes a daytime-only
station. The critical factor, however, is not the total populations to
be served but those residing within white areas. KYSS has developed
at some length the theory that the Commission has been concerned with
“white area” as area and has minimized the importance of populations
living therein. It istrue that it has been customary to speak of white
area without re ly associating it with peoﬂ:t, but it would be a
narrow view which chose to ignore the fact that radio signals are
meant for human ears. There is some merit, however, in the KYSS
argument, inasmuch as service to sparsely settled regions is of primary
im%ortance and the size of such regions is obviously not to be over-
looked. The relatively few inhabitants of vast areas, such as the
national forests, have real need for service, perhaps greater than
persons in more closely settled farm regions. Nevertheless, the KYSS
theory is not persuasive here, because even in terms of area one cannot
find those countervailing circumstances to which the Commission
referred above. The KYSS nighttime white area consists of 1,576
square miles as contrasted with 1,136 square miles for KOFI. is
is .not such a substantial difference that it would offset the larger
potential audience in the KOFI white area where 15,085 persons will
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receive their first nighttime service as contrasted with the comparable
figare of 7,226 persons for KYSS.

8. Two other contentions of KYSS deserve mention. This appli-
cant requests official notice of facts contained in the respective appli-
cations with respect to the number of hours per week that each station
proposes to operate. KYSS proposes weekly operation of 163 hours
as contrasted with 124 for KOFI. No relevance, however, has been
shown for using this fact under any of the issues. Another contention
is of more significance. By proposing an operation with 50 kw power
daytime and 25 kw at night, it is argued that the Missoula facility will
make the maximum use of this frequency consistent with terrain limi-
tations and protection requirements. This is claimed to be a more
efficient use of the channel than the 10 kw operation proposed b
KOFI1. While there is some merit in this position, it does not outwei
the suf)erior white area cove by KOFI at night. It follows that the
KOF1 operation would more fully meet the mandate of section 307 (b)
and would better serve the public interest.

It is ordered, This 22d day of November 1965, that, unless an appeal
from this initial decision is taken by any of the parties or unless the
Commission reviews the initial decision on its own motion in accord-
ance with the provisions of section 1.276 of the rules, the application
of Leslie L. Sterling and William H. Patterson, d/b as Flathead Valley
Broadcasters (KOFI), for a construction permit (BP-16369) to
change its present operation as a class III station operating on 930 ke
with 5 kw, daytime only, to a class II-A facility on 1180 kc with 10 kw,
unlimited time, using a directional antenna at night, in Kalispell,
Mont., /s granted,subject to the following condition :

Pending a final decision in docket No. 14419 with respect to
presunrise operation with daytime facilities, the present provi-
sions of section 73.87 of the Commission’s rules are not extended to
this authorization, and such operation is precluded.

and that the application of Garden City Broadcasting, Inc. (KYSS),
for a construction permit (BP-16400) to change its present operation
as a class III station operating on 910 ke with 1 kw, daytime only, to
a class IT-A facility on 1180 ke with 50 kw during d’aitxme hours and
25 kw at nigh;? using a directional antenna at night, in Missoula,
Mont., /s ed.

4 F.CC. 24
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FCC 66R-238
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasmingToN, D.C. 20554

In re Applications of
Epina Core., Epina, MINN,, Docket No. 14739
File No. BP-14018
Tebesco, INc., BLooMmiNeTON, MINN. Docket No. 14740
For Construction Permits File No. BP-15272

APPEARANCES

Fred H. Walton, Jr., William J. Dempsey, William C. Koplovitz,
and Milton D. Price,Jr., on behalf of Edina ri). ; Vincent A. Pepper
and Thomas W. Fletcher, on behalf of Tedesco, Inc.; Bernard Koteen,
Alan Y. Naftalin, and Rainer K. Kraus, on behalf of Swanco Broad-
casting, Inc., of Iowa (KIOA) ; George O. Sutton, on behalf of Peo-

le’s Broadcasting Co. (WPBC) ; and JoAn B. Letterman, Earl C.
alck, and Walter C. Miller, on behalf of Chief, Broadcast Bureau,
Federal Communications Commission.

DEecision
(Adopted June 17, 1966)

By THE REviEw Boarp: BERKEMEYER AND SLONE. Boarp MEMBER
NELSON CONCURRING IN PART AND DISSENTING IN PART WITH
STATEMENT.

I. PRELIMINARY STATEMENT

1. Edina Corp. seeks authorization to establish a new unlimited time
class II station on 1080 kec/s in Edina, Minn., operating with 10 kw
of power, employing the same directionalized pattern day and night.
Tedesco, inc., seeks authorization to establish a new class IT station on
the same frequency in Bloomington, Minn. ; its proposed station would
operate directionally with a power of 50 kw, day, and 10 kw, night.
Each of the two cities lies to the south of Minneapolis; each of the
applicants would directionalize its radiation pattern to the north, with
the result that, daytime, virtually all, and, at night, substantially more
than one-half of the Minneapolis-St. Paul urbanized area would fall
within the proposed coverage contours. The applications are mutuall
exclusive, and they were heard on the issues normally incident to suc

roceedings, as well as on a large number of special issues warranted
y the respective proposals and associated circumstances. Among the
special issues were one (No. 13) to determine whether Edina Corp.’s
proposed antenna site would be available to it for the intended usage;
three (Nos. 14-16) to determine whether Tedesco, Inc., unlawfu%?y
assumed control of another broadcast station, and whether the relevant
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facts warrant disqualification of Tedesco, Inc., on character grounds;
and one (No. 17) to determine whether Tedesco, Inc. (or its principal
stockholders), have trafficked in broadcast authorizations. The ulti-
mate issue is which, if either, of the applications should be granted.

2. In the initial decision herein, the hearing examiner recommended
denial of both applications.! With respect to the Edina applicant,
he concluded (among other things) that “Edina Corp. has not shown
a reasonable expectancy of obtaining zoning clearance for its proposed
antenna site.” > Tedesco, Inc., was concluded to have (a) unlawfull
assumed control of station KBLO, Hot Springs, Ark.; (b) a,ttemptez
to mislead and deceive the Commission with respect to the foregoing
matter to a point precluding a finding of requisite character qualifi-
cations; and (c) engaged in trafficking in connection with the acquisi-
tion of the license of station KFNF, Shenandoah, Iowa. In general,
each of the applicants urges grant of its own application and a denial
of the other; tie Commission’s Broadcast Bureau recommends denial
of both applications; and Swanco Broadcasting, Inc.,, of Iowa
(KIOA), contends for a denial as to Tedesco, Inc.?

3. The Board is in accord with the examiner’s conclusions sum-
marized above, and agrees that both applications should be denied.
Our principal point of departure from the holdings in the initial
decision lies with respect to the trafficking issue: Where the examiner
concluded that the principals involved under the issue had engaged in
but one act of trafficking, the Board believes (&) that such principals’
trafficking activity has been substantially more extensive; and ()
that the total evidence under the issue—independently of the assump-
tion-of-control issue—grecludos the public interest finding required
by section 309 (a) of the Communications Act. In light of the pro-
cedural background of the trafficking issue specified herein, and be-
cause the disposition of the issue may have significance in other pro-
ceedings involving Tedesco, Inc., or its principals, the Board will here-
inafter state in detail its rationale as to that issue.* First, however,
t.hoze:inat;ers pertaining to the Edina Corp. application will be dis-
p of.

1 See initial decision of Hearing Bxaminer Chester F. Naumowicg, Jr.,, FCC 64D—47,
released Aug. §, 1964. Oral argument on the parties’ exceptions and other pleadings was
held before a panel of the Review Board on Oct. 14, 1965 ; rulings on the 329 exceptions
to - the initial decision are contained in the appendix hereto. he Board has found it
necessary to substantially expand upon the findings of fact contained in the initial deci-
sion. This has been necessary to provide a complete and sufficient basis for the ultimate
findings and conclusions required by the hearing record.

2 Additionally, the examiner disqualified Edina Corp. on two other technical unds
related to the applicant’s proposed coverage of Edina, its specified community. In light
of the Board’s disposition of the issues identified above, it is unnecessary to resolve either
the coverage issues or the other issues involving Edina Corp. or Tedesco, Inc.

3 Swanco Broadcasting, Inc., of Iowa (Kleoeﬁ)' and Peo¥le's Broadcasting Co. (WPBC
were designated as respondents in the proc ng (as to issues 14-17) by Review Boar:
order of Feb. 21, 1963 (FCC 63R-101, released keb. 27, 1963). See par. 44, infra. On
Oct. 27, 1965, 2 weeks after the oral argument herein, the Commission franted an applica-
tion (BAL-5536, filled July 28, 1965) requesting assignment of the license for station
KIOA (Des Moines, Iowa) from Swanco to Radio Moline, Inc., the assignment to be effec-
tive on Jan. 30, 1966. o avold confusion, the respondent station will continue to be
referred to herein as ‘‘Swanco.” People’s Broadcasting Co. filed no exceptions to the
initial decision, and it does not appear to have participated extensively in the proceeding.

4 The background of the traficking issue and its relationship to other pending proceedings
sre set forth in pars. 37—44, infra.
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II. THE SITE-AVAILABILITY ISSUE

4. At the time that its application was designated for hearing,®
Edina Corp. specified as an antenna site a parcel of land, owned by
the applicant, in Bloomington, Minn. By memorandum opinion and
order of October 17, 1962,° the Board added a site-availability issue
to the proceeding in the following terms:

To determine whether Edina Corp. has a reasonable expectancy of ob-
taining permission from the appropriate authorities for the construction
of the proposed directional antenna system at the site specified in its
application.

The issue was added by the Board on a showing by Tedesco, Inc., that
the proposed antenna site was located in an area zoned as a single
family residential district by the city of Bloomington, and that Bloom-
ington’s City Planning Commission had unanimously recommended
denial (to Bloomington’s city council) 7 of the request by Edina Corp.
for a conditional use permit authorizing utilization of the site for the
Erogos'ed purpose. Inadding the issue, the Board rejected arguments

y Edina Corp. to the effect that the Commission’s general policy of
leaving the resolution of zoning matters to local authorities precluded
evidentiary inquiry on the point.* Regarded by the Board as disposi-
tive of the matter were the Commission’s pronouncements in M assillon
Broadcasting Co., Inc.® where the Commission, although not over-
ruling the earlier cases relied upon by Edina Corp., nevertheless held
that, in a situation where existing zoning regulations prohibited the
erection of antenna towers, and the agphcant had done no more than
indicate that it would seek a waiver of the lations, such applicant
must submit evidence establishing “reasonable assurance of the ap-
proval of the local zoning authorities” (22 R.R. 96-97). Notwith-
standing that Edina Corp.’s request was to be heard de novo by the
oity council, its total showing—in light of the planning commission’s
adverse recommendation—was less than that before the Commission
in Massillon; acoordingly, an addition of the issue was clearly indi-
cated. Because the city council had not yet finally acted on the plea for
waiver of the existing regulations, the Board refused a request by
Tedesco, Inc., for outright dismissal of Edina Corp.’s application.*

_5. The examiner’s findings of fact with respect to the site-availa-
bility issue are set forth at paragraphs 21-30 of the initial decision
and his conclusions at paragraphs 146-149. In its review of such find-

8 The application was designated for hearing on July 25, 1962; see Edina Corp., FCC
62-845, released July 31, 1962.

«See Edina Corp., FCC 82R—82, 24 R.R. 455, released Oct. 22, 1962.

TAs to the planning commission’s advisory role and the city council’s final authority
in zoning matters, see initial decision, note 4 (par. 22).

8 Among other cases, Edina Corp. cited W. Gordon Allen, 13 R.R. 1120 (1856) ; at 13
R.R. 1122, the Commission stated: “Zoning considerations are believed to belong more
properly to local zonlnf boards, park planning authorities, etc. In passing on an applica-
tion involving approval of a transmitter location, the Commission assumes that the appli-
cant’'s representations are in good faith and that he has a reasonable expectation of the
propored site being available, but the Commission does not require proof ¢ ¢ * of com-
pliance with the local ordinances and zoning regulations.”

* FCC 61-1102, 22 R.R. 95.

10 The theory of the plea was that, at best, Edina Corp.’s antenna proposal wag on a
site-to-be-determined basis and patently defective under secs. 3.33(a) (now, 73.33(&['2).
1.306(b) (now, 1.564(b)), and 1.307(a) (now, 1.566(a)) of the Commission’s rules. For
the pro?osmon that an applicant who has failed to sustain its burden of proof under a

site-avallabllity issue has failed to establish its basic qualifications, see Milam & Lansman,
3 F.C.C. 2d 256, R.R. 2d (1966).
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ings of fact and conclusions, the Board has detected no substantial
error therein; accordingly, with the modifications effected below and
in the aﬁpendix hereto, they are adopted. In substance, the examiner
found that (on May 8, 1962) the ﬁlanning commission determined;
inter alia, “that a radio station did not constitute a ‘sublic utility

within the zoning concept of ‘conditional use’ in a residential zone”;

that, thereafter, Edina Corp. sought to postpone proceedings on the
conditional-use request until after F.C.C. action on Edina Corp.’s
instant application ; that, notwithstanding Edina Corp.’s efforts in the
foregoing respect, Tedesco, Inc., was successful with respect to re-
quests that the city council set the matter for hearing; that, following
an unproductive meeting on the matter by the city council on December
3, 1962, and before the date (December 17, 1962) set by the council for
further consideration of the matter, Edina Corp. withdrew its re-
quest for a conditional use permit and filed a petition in the nature
of a request for resolution to the city council, the request seeking a
permitted use under the public utilities buildings section of the condi-
tional use provision of the zoning code;' that, on December 17, 1962,
the city council rejected the petition by a vote of6tol ; 1 that optimism
by Edina Corp. that it will be successful in obtaining a conditional
use permit for its proposed use of radio towers on its specified site was
not shared by Bloomington’s city attorney, who testified herein that
itis “oompletelE uncertain as to whether or not it would be granted” ;**
that, although Edina Corp. has been free to refile a petition for condi-
tional use, it had not done so through the closing date of the record ;*
and that Edina Corp.’s own witness had admitted that neither a re-
quest for rezoning nor one for a variance from the prescribed zoning
would be successful.

1 Under sec. 7.04(A)(5) of the Bloomington code, “Public utilities installations con-
sisting of ?-. electric, telephone, telegraph, water, and sewer, but not including bulldings
m:r.i.ﬂp blicly owned” are ‘“permitted uses” with reepect to ‘“single family residential

8."”

12 The planning commission’s adverse recommendation with respect to the conditional
use permit had been by a vote of 7 to 0.

1 Edina Corp.'s optimism stemmed from its zoning attorney’s opinlon ‘“that by the
action it had taken at its December 17 meeting the council had specifically ruled pursuant
to sec. 7.03 of the zoning code, that ‘the proposed construction by Edina Corp. may be
allowed as a conditional use in the applicable R—4 district.'” (See Edina Corp.'s excep-
tion 29.) However, on Mar. 4, 1963, the city attorney discussed with the city council the
fact of an afidavit by the soning attorney, which was stated that the council had "b(
resolution approved the pro construction as a conditional use pursuant to sec. 7.03."
¢(Subsequently, the afidavit was changed twice, ultimately stating (in the toregoi.:s
respect) that the council had, ‘‘in the opinion of afiant, b{ resolution stated the propo
construction would fall under ‘conditional use’ pursuant to sec. 7.03.””) At the meeting,
two of the councllmen denied that favorable action had been taken with respect to the
conditional use permit, and there is no evidence that any other councilman disputed their
interpretation. (See Edina Corp.’s exception 34.)

14 Edina Corp. points out that at the council meeting of Mar. 4, 1963 (referred to in the
g:{ecedln‘ note), the council—even though no zoning request from Edina Corp. was then

ore it—tabled any further discussion or action with respect to the matter pending the
outcome of the FCC action. But, Edina Corp. admits that it was not bar thereafter
from resubmitting the rectuest for a conditional use permit, and the argument that the
council would have sough cause for deferring action on the request is conjectural.
In any event, by Mar. 4, 1963, more than 2 months had passed since the council’s refusal
(on Dec. 17, 1962) of the Permltted-use request, and the Board is not rsuaded that a
resubmission of the conditional-use request during that period would not have been
feasible. In view of (a) the planning commission’s determination (of May 8, 1962) “that
a radio station did not constitute a ‘public utility’ within the zoning concept of ‘conditional
use’ in a residential zone,” (b) Edina Corp.'s attempt to postpone council action with
respect to the conditional-use rguest, and (c) that applicant’s later withdrawal of such
request. the most logical conclusion from Edina Corp.'s failure to resubmit the request is
that it had no taste for a showdown in the matter. Irrespective of the validity of the
foregoing conclusion, however, the tabling action changed not in the least the significance
of the two previous refusals: That on the heaﬂng record herein, there is more assurance of
dba!:&roval than approval insofar as Edina Corp.'s slte-prog)aal is concerned—by no
strel d :({ that record can ‘‘reasonable assuramce of approval’ (Massillon, par. 4, supra) be
concluded.
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6. In his conclusions, after indicating his agreement with Blooming-
ton’s city attorney as to the uncertainty of Edina Corp.’s ability to
successfully prosecute a resubmitted request for a conditional use per-
mit, the examiner stated as follows:

149. The best that could be said for Edina’s prospect of securing appro-
priate zoning for its transmitter site is that it has not been proven to be
impossible. This falls considerably short of the reasonable expectancy of
rezoning required by the Commission, Massillon Broadcasting Co., Inc., 22
R.R. 95. Although the Commission traditionally has been reluctant to in-
trude itself into zoning matters, believing them to be the province of local
authorities, and has not imposed strict standards on land availability from
a zoning standpoint, it does require that the applicant have some reasonable
ground for believing that his transmitter site will be available for the use
specified. This record shows only that present zoning would not permit
use of the land, and Edina’s efforts to secure rezoning have encountered uni-
form rejection. In the face of these facts, the unexplained optimism of the
applicant’s lawyer will not suffice. Therefore, it is concluded that Edina has
failed to carry its burden of proving that it has a reasonable expectancy of
obtaining permission from the appropriate authorities for the construction
of its proposed directional antenna system.

In the Board’s view, the above conclusions are eminently sound, and
the only ones possible under the facts of record. Because of Edina
Corp.’s failure to sustain its burden of proof under the site-availability
issue, its proposal must be viewed as on a site-to-be-determined basis,
and 1ts application must be denied for want of basic qualifications.
Compare Milam & Lansman, supra (note 10).

7. In arguments largely repetitive of those advanced by Edina Corp.
at the time the site-availability issue was requested by Tedesco, Inc.,
Edina Corp. asserts that

* * ¢ jt is abundantly clear that the applicant is the beneficiary of a pre-
sumption that a specified transmitter site will be available and this is true
even where it is shown that the site is in an area zoned residential. As a
matter of first impression, the Commission presumes that necessary permis-
sion of zoning authorities can be obtained. Moreover, the presumption
prevails in the absence of a showing that zoning cannot be changed or that
the site is and will be in fact unavailable to the applicant.

Four of the cases now relied upon by Edina Corp. were decided sub-
sequent to the Massillon case, supra, and each is a Review Board case.?®
Each of the four stands for the proposition that the “addition of a
site-availability issue requires a showing by the petitioner that the ap-
plicant lacks reasonable assurance of the availability of the site 1n
question.” '*  But, whereas the petitioners’ showings in the cited cases
were adjudged insufficient to warrant addition of the issues requested,**
the Board could not do other than regard as sufficient Tedesco, Inc.’s

18 Cited in Edina Corp.'s brief was Eastside Broadcasting Co., FCC 63R-528, 1 R.R.
2d 763. Cited by Edina Corp. at oral argument were Charles Vanda, FCC 65R-65, 4 R.R.
gdksa:i ,2 éuggx, nc., FCC 65R-139, 5 R.R. 2d 28 ; and Lebanon Valley Radio, FCC 65R-164,

18 See the Vanda case, supra, 4 R.R. 2d 545.

17 In Eastaide, the showing consisted of a letter from a zoning attorney that ‘‘there may
be some difficulty” in securing proper zoning. In Vande (which was not a zoning case),
a showing by the petitioner that the land in question was Federal property was countered
by an afidavit to the effect that the United States Bureau of Land Management had given
assurance that the land would be available for the proposed usage. In KFOX, the showing
(as in Eastside) was an attorney’s letter to the effect that the applicant would have
“difficulties in securing a zoning clearance.” In Lebanon, the showing was that a neighbor-
hood improvement assoclation would oppose rezoning, and that a tract adjacent to that
in question ‘““had been refused rezoning for garden-type apartments.”
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showing that Edina Corp. had already sought zoning authority and
had been met with an adverse recommendation from the planning
commission. The latter circumstance clearly distinguishes Edina
Corp.’s situation from both the pre- anm-Massillon cases relied
uion by Edina Corp., and clearly required the addition of the issue.
The question of whether Edina Corp. would have been in a better
position had it delayed presenting its zoning problem to the local
authorities until after a J)ecision herein is not a matter for considera-
tion here; *®* however, whatever Edina Corp.’s reasons for setting the
local zoning machinery in motion, the Board could not (at the time of
the addition of the issue) and cannot (now) ignore the facts casting
sub}sltoar_ltial doubt on Edina Corp.’s prospects with respect to zoning
authority.

8. Edgna Corp.’s further point here appears to be that even if the
M assillon case required the addition of a site-availability issue in this
proceeding, the zoning presumptions running to applicants generally
are sufficient to dictate a conclusion of reasonable expectancy insofar
as Edina CorE.’s site is concerned. However, such a conclusion would
require that the evidence adduced pursuant to the issue be disregarded.
Further, the argument appears to be that the Commission can have
one standard for adding an issue and another for reso]vinf it; and
that, in view of the zoning presumptions, a site-availability issue
must be determined favorably to the affected applicant as long as there
is some chance that the necessary authorizations can be secured. Re-
stated, the argument would be that Edina Corp. had no duty at the
hearing to establish reasonable expectancy of obtaining site approval,
but that it was Tedesco, Inc.’s burden to show that the securing of such
approval would be impossible. The Board agrees with none of the
foregoing theories, and none of the cases cited by Edina Corp. lends
support to them. The simple question here is whether it can be con-
cluded that Edina Corp. has a reasonable expectancy of obtaining
permission from the appropriate authorities for the construction of the
proposed directional antenna system at the site specified in its applica-
tion. As we have already stated, conclusions adverse to Edina Corp.
are the only ones that can be drawn from the evidence of record.

9. On November 4, 1964—3 months after the initial decision holding
that Edina Corp. had failed to carry its burden of establishing rea-
sonable expectancy of obtaining zoning approval—Edina Corp. filed
a petition to reopen the record (without further hearing) to receive
the following evidence :

(a) That on September 21, 1964, Edina Corp. submitted to the
Bloomington City Council a request for reinstatement of the
application for a conditional use permit, originally filed with the
planning commission in March 1962;

(b) That on September 28, 1964, the city council held a hearing
on the application for a conditional-use permit, and denied the
application;

(¢) That on October 7, 1964, Edina Corp. instituted—in the

1 However, in light of the intense interest displayed by Tedesco, Inc., with respect to its

?ponent'a proposed site, it is likely that a showing at least equal to that made in the
assillon case would have been submitted by Tedesco, Inc. 4 F.OC. 24
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District Court of the State of Minnesota, for HenneYin County,

Fourth Judicial District—a suit against the city of Bloomington,

the suit “seeking & judgment and decree of the court that the

applicable zoning laws of the city of Bloomington are unconstitu-

tional as applied in the attendant circumstances to [ Edina Corp.’s]
propert%;]’; and

(d) That a letter-opinion of Edina Corp.’s zoning attorney

advises Edina Corp. of the attorney’s belief “that after a ~hearing

on the merits, the district court will grant the requested relief.”

On the same day, Tedesco, Inc., filed a petition requesting that official

notice be taken of facts (b) and (¢),above. By memorandum opinion

and order of April 14, 1965, the Board denied each of the foregoing

petitions.?® Tedesco, Inc.’s petition was denied on the ground that the

petitioner had made no showing “that any of these events materially

alter the situation as it existed as of the date the record was closed

or that they are likely to be of controlling decisional significance.”

10. Edina Corp.’s petition was denied ﬁy the Board use of
Edina Corp.’s inordinate delay in seeking further action by the city
council, and because Edina Corp.’s purpose appeared to be to quple-
ment its showing made under the availability-of-site issue in light
of the examiner’s adverse conclusions. When Edina Corp.’s flurry of
activity following the initial decision is viewed in the light of the
record evidence, the Board is reinforced in its view (note 14, supra)
that the tabling action of March 4, 1964, was not regarded by Edina
Corp. as a legal or practical bar to a resubmission of the request for a
conditional-use permit. In the foregoing connection, it may be noted
that whereas the council’s motion for tabfing was in terms of awaiting
the outcome of the FCC action, (¢) Edina Corp. did not await the
outcome, but sought reinstatement of its request soon after the adverse
initial decision; and (&) notwithstanding the wording of its tabling
action—which, as has been indicated, was taken at a time when no
request by Edina Corp. was pending before the council—the council
disposed of the reinstated request within a week after reinstatement
was requested.

11. Irrespective of the above, the facts sought to be introduced b
Edina Corp. in its petition would hurt rather than help that appli-
cant’s cause. Thus, the hearing record would show yet another re-
fusal by local authorities with respect to Edina Corp.’s zoning pleas—
such refusal dealing a final blow to Edina Corp.’s interpretation (note
13, supra) of the council action of December 17, 1962. Thus, in view
of this final action against Edina Corp. and the proven shortcomin
of the prior opinion of counsel, the assignment of appreciable weight
to the continued optimism by Edina Corp.’s zoning attorneys would
be unwarranted.

12. On April 20, 1965, Edina Corp. filed a petition for leave to
amend its application to specify a new antenna site, located 1 mile
from Bloomington and 5 miles from its original site. Edina Corp.
claimed that it was entitled to amend its application as of right—
under section 1.570(c) of the rules—by reason of a change of fre-
quency by station CKSA (Lloydminster, Alberta, Canada) to 1080

19 See Edina Corp., FCC 65R-133, 5 R.R. 24 21.
4 F.CC. 24
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ke/s—the same frequency specified herein by both Edina Corp. and
Tedesco, Inc.** Alternatively, Edina Corp. pleaded entitlement to
amend under section 1.522(b) of the rules, pleading as good cause (a)
the new CKSA assignment, and () the fact that on February 8, 1965,
Bloomington’s city council had acquired—through formal condemna-
tion proceedings—Edina Corp.’s original site for public park pur-
poses. In connection with the CKSA matter, Edina Corp. contended
that a new site was needed inasmuch as the required protection to
CKSA “could not be achieved without deterioration of the ‘premium’

rimary coverage to Edina that is required for the station community

y section 73.188(b) of the rules.” > By memorandum opinion and
order of July 12, 1965, the Board held action on the petition in
abeyance pending consideration of the initial decision and the parties’
exceptions thereto.”? In so holding, the Board referred to the pro-
tracted nature of the proceeding, and pointed out that a grant of the
¥:t1tlon “would entail remanding the proceeding to the examiner for

rther hearing on Edina’s amended proposal and a redetermination
of some of the existing issues.” ** Additionally, the Board held that
“unless we can conclude that Edina has established its technical
qualifications on the basis of the present record, the amendment should
not be allowed.” In connection with the foregoing, the Board pointed
out, inter alia, that “section 1.570 is restricted in its application to
those situations where an applicant is seeking to correct deficiencies
in its proposal which resulted from the inception of the NARBA
problem.” %

13. Upon further consideration of the matter, the Board adheres
to the view expressed above; namely, that amendment could be per-
mitted at this time only upon a conclusion that Edina Corp. was tech-
nically qualified at the time the record was closed. Since it is clear
that Edina Corp. was not so qualified, its petition must be construed
as an attempt to amend from a site which this record shows has never
been available to it for the use proposed. To permit the amendment
would allow Edina Corp. not only to cure a deficiency which existed
well before the occurrence of the events now relied upon, but also to
keep a frequency tied up indefinitely while it seeks to remedy whatever
defects in its proposals the hearing process reveals. The situation

® Capnadian List No. 190, released Oct. 2, 1964 (mimeo. No. 58418), disclosed the
change of facilities. The official registration of change (under NARBA) was recorded
on Oct. 26, 1964. On Dec. 21, 1964, the Commission’s Broadcast Bureau requested the
Board to take officlal notice of the change, the Bureau contending that (a) a grant to
either of the applicants would raise existing levels of interference to CKSA, but that (d)
a reopening of the record and the specification of additional issues would not be required
were the examiner's proposed denial of both ag})llcatlons sustained.

2 The Broadcast Bureau contended that this was so only because Edina Corp. per-
sisted in proposing a high-powered operation (10 kw), with directionalization northward
over Minneapolis. See&rs. 1, supra, and 14, infra.

2 See Edina Corg., FCC 65R-259, § R-R. 2d 900.

= Edina Corp. disputes the latter &mposmon and suggests, in effect, that the Board
can base new technical findings on the engineering materials submitted by Edina Corp.
in its proffered amendment, and resolve all nlfectedg issues in Edina Corp.'s favor. Anir&
from the fact that there has been no accord among the interested parties in the latter
respect (indeed, both the Broadcast Bureau and Tedesco have contended that the materials
pose new technical problems), Edina Corp. has not explained how the interdictions of
Deep South Broadcasting Co.'v. F.0.0., 120 U.S. App. D.C. 365, 347 F. 2d 459, 4 R.R.
2d 2018 (1965), could be avolded.

» The theory of the order was that (a) were the CKSA and condemnation matters not
in the case, Edina Corp clearly could not be granted leave to amend to circumvent a deter-
mination that it had, at the close of the hearing record, no available site; and (b) it could

not be permitted to ride the coattails of two purely fortuitous events which transpired
well after whatever deficlencies had been developed on the record.

4 F.CC. 2d
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here is not unlike that before the Commission in Poul A. Brandt, 28
F.C.C. 799, 19 R.R. 42¢ (1960). In Brandt, an applicant who had
been denied after hearing because of proposed overlap with an ex-
isting station owned by the applicant, sought (in a petition for recon-
sideration) a grant conditioned on his disposal of one of the stations
prior to program tests by the new station. The Commission viewed
the offer as an auctioning device and as an attempt to avoid the 1-year
proscription set forth in section 1.309(a) (now, 1.519) of the rules,
and denied the petition. (And it may be noted that a grant of the
amended proposal in Brandt could have been effected without further
hearing; whereas, as previously indicated, a number of the issues upon
which Edina Corp’s application were originally heard would have
to be retried.® It may be that the matters relied upon by Edina Corp.
would be found persuasive in a subsequent request by Edina Corp. for
waiver of the 1-year proscription above referred to, so as to permit an
early refiling of its application. They do not, however, justify the
amendment here requested. In sum, Edina Corp.’s failure to sustain
its burden of proof under the site-availability issue dictates a denial
of its application, and a denial as well of 1its petition for leave to
amend.2¢

14. With respect to the whole of the Edina Corp. proposal, and that
of Tedesco, Inc., the following should be noted: On December 27,
1965, the Commission released its Policy Statement on Section 307 (b)
Considerations for Standard Broadcast Facilities Involving Suburban
Communities, FCC 65-1153, 6 R.R. 2d 1901. In pertinent part, the
statement provides that where “the applicant’s &'oposed 5-mv/m
daytime contour would penetrate the geographic boundaries of any
community with a population of over 50,000 persons and having at
least twice the population of the applicant’s specified community,” a
grant of the application may not be made without a determination of

% As to the “longstanding polltif of the Commission not to permit an amendment subse-
quent to the release of an initial decision where, as here, the n{gtllcation cannot be granted
without a further hearing,’” see Simon Geller, FCC 63R-147%, R.R. 171 (1963).

% Of the cases cited by Edina Corp., only one presents a situation where a site change
was allowed by the Commission after the issuance of an initial decision. In that case—
8 & W Enterprises, Inc., FCC 64-643, 3 R.R. 2d 29—the Commission permitted an appli-
cant to specify a new site where the Federal Aviation Agency withdrew an alr space
clearance extended with respect to the original site. But there no further hearing was
required, and the Commission found that the deficiency had arisen after the initial deci-
sfon, and that the amullmnt had been diligent in seeking a new site. In the instant case,
further hearing would be required, and because Edina Corg. has had a site deficiency ever
since the site-availability issue was added—a deficiency which has progressively worsened
with the ?assnge of time and the adduction of evidence—a claim of diligence by Edina
Corp. would be difficult (if not impossible) to supgort. Reliance i8 also gll‘aced by Edina
Corp. on Newton Broadcasting Co., 28 F.C.C. 865, 5 R.R. 2d 317 (1965). here, however,
the applicant preferred by the examiner developed a deficiency subsequent to the Initial
decision. In that case, the Commission found that the particular facts and circumstances
B‘ronent warranted a departure from the normal 8ollcv of summary dirmissal. See 38

.C.C. 869, 5 R.R. 2d 323. In Fisher Broadcasting Co., 30 F.C.C. 177, 19 R.R. 997 (1961),
Northfield Broadcasting Co., FCC 63R—11, 24 R.R. 254a (1963), and Rockland Broadcaating
Co., F'CC 63R-179, 25 R.R. 319 (1963), the amendments involved were souﬁht prior to the
initial decision, and the cases are otherwise inapggsite. Similarly misplaced is Edina
Corﬁ.'s rellance on Fleming and McNutt v. F.C.C., U.S. App. D.C. 223, 225 F. 2d 523,
12 R.R. 2043 (1955). There, the apvpellnnt-partnershlp bhad been denied on the compara-
tive ground that each partner had “acquiesced in certain advertising practices felt by
[the Commission] to be contrary to the public interest” ; while the case was on appeal.
one of the two partners passed away, and the court remanded the case for a determination
as to the effect of the death on the Cominission’s dispoxition of the case. But the case
could be argued as In point only had the remand been predicated on an event (short of
death—such as financial or legal disability) as a result of which the surviving partner
was seeking to dilute or otherwise overcome the adverse conclusion; even there, however,
the pertinence of the case would be doubtful, since the adverse conclusion had not been
held by the Commission to be disqualifying in nature.

4 F.CC. 2d
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“whether the :ipplication should be treated as a proposal for the appli-
cant’s s community or for some larger community.” In the
mnstant case, each of the applicants would fully cover Minneapolis
with its 5-mv/m contour, and Minneapolis meets both of the specified
population criteria. Since the required determination cannot be made
on the basis of the present record, no grant to either of the applicants
could be effected without further hearing with respect to the above
question. Moreover, were a further hearing to reveal that Minneapolis
and not (in the case of Edina Corp.) Edina were the applicant’s
principal community, issue No. 4 in the proceeding ‘(involving the
10-percent rule) would be significantly affected.” Thus, whereas the
examiner regarded the issue as moot on the theory that Edina Corp.
would be bringing a first local service to the separate community of
Edina*® the basis for the conclusion of mootness would be destroyed,
and the applicant could not thereafter be said to be within one of the
exceptions of the 10-percent rule. See section 73.28(d) (3) of the
Commission’s rules, and Denver Area Broadcasters (KDAB), 38
F.C.C.583,4 R.R. 2d 895.

III. THE KBLO AND 310(B) ISSUES

15. Tedesco, Inc., is a Minnesota corporation organized in the fall
of 1960. It has approximately 500 stockholders, only 2 of whom own
more than 3 percent of the corporation’s capital stock; the latter two
are Victor J. Tedesco (age 43), who is president and a director (1 of
7), and Nicholas Tedesco ‘(age 52), who is vice president and a
director.® Victor and Nichoﬁls are brothers, and each owns 14.3
percent of Tedesco, Inc.’s stock; in each case, the 14.3-percent interest
represents an investment of approximately $50,000. As at the close
of the record, the corporation’s only other officer was Israel E. Krawetz
(secretary—0.36 percent), who also served as a director and as the
corporation’s general counsel.® Of Tedesco, Inc.’s other four directors,
none owns more than 0.57 percent of the corporation’s stock.

16. The broadcasting careers of Victor and Nicholas Tedesco com-
menced on May 19, 1948, with the filing of an application for a con-
struction permit at Stillwater, Minn., by St. Croix Broadcasting Co.,
in which R;’ictor and Nicholas (along with Albert Tedesco and one
James V. Hobbins) each held a 25-percent interest. In 1948, the
Tedesco brothers had a total net worth of approximately $21,000;

7 See par. 4 of Charles W. Jodbins, FCC 65-1154, 6 R.R. 2d 574.

= The Board does not reach the question of whether the examiner was correct in his
glsposléi%n of either issue No. 4 or the related issue No. 3 (the separate-community issue).

ee note 2, supra.

» Berelnnf?er. the corporation will be referred to as ‘*Tedesco, Inc.” or “the corporation.”
For convenience, Victor J. Tedesco and Nicholas Tedesco will sometimes be referred to
by their given names:; collectively, they will be referred to as ‘‘the Tedescos” or ‘‘the
Tedesco brothers.” Amonf the g:rsons mentioned in the record are Antonio Tedesco,
father of Victor and Nicholas; Albert Tedesco and Patricia Tedesco, brother and sister-in-
law of Victor and Nicholas; and Mary (Tedesco) Gentile and Alfred Gentile, sister and
brother-in-law of Victor and Nicholas. Of the entire Tedgeco family, only Victor and
Nicholas have more than incidental involvement in the proceeding. (Mrs. Gentile, however,
owns 500 shares in the corporation—O0.14 percent—and various other relatives of the

edescos own similar amounts.)

»® In note 17 r. 23) of its brief In sutpgort of exceptions, Tedesco, Inc., states as
follows : “Israel B. Krawetz was relieved of his officership and directorship in Tedesco,
Inc., effective Oct. 6, 1964, Official notice requested FCC form 323 Oct. 23, 1964, on

behalf of Tedesco, Inc.” See par. 36, Infra.
4 F.CC. 2d
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following their sale of WISK,** St. Paul, Minn., in 1959 (see pars.
63-64, infra), their total net worth had risen to in excess of $1,000,000.3*
The Tedescos incorporated on the advice of Krawetz, their St. Paul
attorney, who did not want them to ﬁut all their money back into the
radio business (tr. 1711). It was the Tedescos’ purpose “to engage
in the broadcast business, to obtain the maximum amount of capital,
and the broadest possible public support& and to proceed to acquire
as many stations as their capita] would permit and that the law
would permit” (tr. 1528). On October 10, 1960, shortly after the
corporation was formed, Victor sent a form letter to approximately
100 radio stations in the Midwest, the letter inquiring into the possi-
bility of acquiring the radio station in that market (tr. 2072-73) .2
One of the stations receiving the letter was KBLO, Hot Springs, Ark.
KBLO had been licensed to Hot Springs Broadcasting, Inc. In April
1960, the licensee was adjudged a bankrupt; after April 5, 1960, the
station was operated (pursuant to involuntary assignments of the
license) by Stanley Morris, first as receiver in bankruptcy, and later
(from May 17, 1960) as trustee in bankruptcy. Morris had been sales
manager of the station since June 1959 and, at the time of his appoint-
ment as receiver, was a creditor of the station. When Morris took over
control of the station, he also became the station’s general manager
and program director; his stated compensation, however, was cut
from $150 per week to $125 per week. At all pertinent times herein,
Little Rock attorney D. D. Panich served as attorney for the trustee.
17. In a response to its letter of October 10, 1960, Tedesco, Inc., was
notified, on or about November 14, 1960, that KBLO was to be sold
at a bankruptcy sale on November 17, 1960. Nicholas telephoned
Morris for A)xrther details, and thereafter Tedesco, Inc., decided to
bid at the auction. By order of the bankruptcy court * of Novem-
ber 14, 1960, it was provided that :
* * * any purchaser would be required to deposit with the trustee the full
amount of the bid in cash, subject to the approval of the court; that the
purchaser would forthwith take such steps as may be necessary to comply
with the regulations of the Federal Communications Commission with refer-
ence to the permit to broadcast; that pending confirmation of said sale by
the Federal Communications Commission the trustee would continue to
operate station KBLO keeping separate accounts of all funds received and
debts incurred from the time of sale; that when and if confirmation of said

sale be made by the Federal Communications Commission the purchaser
would take possession as of November 17, 1960, and be chargeable with all

n Ext:et t where otherwise indicated, all stations herein referred to are standard broad-
cast stations.

B See tr. 1955-56. In November 1960, a prospectus issued with respect to the corporation
was accompanied by a reprint of a columnist's article which had appeared in the St. Paul
Dispatch following the sale of WISK. In part, the article stated that ‘“‘within 10 years
{the Tedescos] had parlayed $8,500 into three-quarters of a million plus some neat profits
on other station sales. he total is well over a million.” The column was based on an
interview of the Tedescos by the columnist, and the essential accuracy of the article was
admitted by Victor, who had ordered the reprints. See tr. 1815-20 and 1955-®0. At note
20 (per. 108) of the initial decision, the examiner stated that “The hearsay nature of
the newspaper column dePrlves it, of course, of evidentiary value for the purpose of grovlng
the facts stated therein.” However, the examiner's position completef; ignores Victor’s
corroborative testimony.

8 The letter was sent ‘‘to at least every radio station in about a 10-State area” (tr.
2072). The locations of the contacted stations were: ‘“Basically, the Midwest, I'd say,
anywhere from Salt Lake City to about—well, Chicago, except I didn't write to Chicago,
pretty high, expensive stations there” (tr. 2073).

% The Uni States District Court, Western District of Arkansas, Hot Springs Division.
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expenses of operation during the interim period and would be entitled to the
receipts of the radio station during such interim period; * * *.*
Nicholas and Krawetz were aware of the terms of the sale prior to
bidding on the station. The sale was held as scheduled on Novem-
ber 17, 1960, and Tedesco, Inc., was high bidder at $17,000. Checks
in that total amount were duly deposited with the trustee by the
purchaser. .
18. The contemplated assignment application was not filed with
the Commission until March 22, 1961—more than 4 months after the
sale. Meanwhile, Tedesco, Inc., had contracted for the purchase of
two other stations: (a) on November 23, 1960, Tedesco, Inc., agreed
to purchase KWKY, Moines, Iowa; the KWKY assignment a
glication was filed with the Commission on January 18, 1961; the
‘'ommission granted the ;Fplication on March 1, 1961, and the assign-
ment was executed on March 10, 1961; (6) on February 1, 1961,
Tedesco, Inc., agreed to purchase WMIN, St. Paul, Minn. ; the WMIN
assignment application was filed with the Commission on March 8,
1961

19. Whereas the KWKY application was routinely processed and
granted by the Commission, the WMIN application was not.** On
June 2, 1961, the Commission addressed a letter to each of the parties
to the WMIN application, the letter raising trafficking issues as to each
of them.*” On July 26, 1961, following receipt of the parties’ re-
sponses to the foregoing letter, the Commission designated the
WMIN application for hearing.** Meanwhile, on July 19, 1961—
as a Climax to a number of letters and other inquiries by Panich
(Morris’ attorney) and Morris—Panich advised Nicholas by mail that
unless the Commission approved the KBLO assignment by August 1,
1961, the trustee would be forced to petition the referee in bankruptcy
for an order canceling the sale and surcharging the funds deposited
by Tedesco, Inc. Such a suit was instituted by Morris on August 7,
1961, the petition alleging that Tedesco, Inc., had been negligent in
filing the assignment application and contemiing that Tedesco, Inc.,
should be held liable for KBLO’s interim losses. A hearing before
the referee was conducted on August 18, 19, 24, and 25, 1961, Morris
and Krawetz (but neither of the Tedescos) appearing as witnesses.
In part, Tedesco, Inc.’s position was that, as a matter of law, a sur-
charge could not be directed against it since, under the terms of the
auction sale, the purchaser was chargeable for interim losses only if
the Commission approved the assignment.** However, the referee de-
termined that the station’s losses had been occasioned by Tedesco,
Inc.’s negligence and that Tedesco, Inc., had rendered itself incapable
of receiving a grant of the application. Among other things, it was
held by the referee that:

% See Edina Corp. exhibit 12, pp. 7-8. The November 14 order amended one of Novem-
ber 2, the earlier order having provided only that the sale ‘‘was to be for cash in hand
subject to the approval of the court and that the transfer ®* * ¢ was subject to the
approval of the Federal Communications Commission and the purchaser would have to
make his own arrangements with said Commission for the transfer of said license.”
(n:"dl't' ?fmg)be noted here that less than 2 years earlier, the Tedescos had disposed of a
station in St. Paul. See pars. 63-66, infra.

37 See pars. 4142, infra.

® See Franklin Broadcasting Co., FCC 61-955, released Aug. 3, 1961.
® See the “when and if"” clause in the quoted matter at par. 17, supra.
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The respondent negligently failed to advise the trustee in bankruptcy that
it had not filed the application for permission to transfer the broadcasting
permit although numerous inquiries were made of the respondent and the
action on the part of the said respondent was calculated to lead the trustee
to believe that the respondent had filed the application for permission to
transfer when in fact it had not doneso * * *.

As a result of his findings, the referee entered an order canceling the
sale on August 29, 1961.4° Following an audit ordered by the referee,
the referee, on December 22, 1961, entered an order surcharging
Tedesco, Inc., in a total amount of $12,900.33, the sum representing
%11,552.37 in operating losses by KBLO, $960.56 in costs of the sale,
and $387.40 in costs of the audit.

20. Meanwhile, on September 22, 1961, the Commission’s Acting
Chief Hearing Examiner dismissed (pursuant to the assignor’s re-
quest) the IN assignment application and terminated the pro-
ceeding.* Three months later, on December 19, 1961, Tedesco, Inc.,
filed its instant application for Bloomington. Thereafter, by mem-
orandum opinion and order of July 25, 1962, the Commission desig-
nated the Tedesco, Inc., and Edina Corp. applications for hearing.*?
On August 20, 1962, Edina Corp. petitioned for a number of additional
issues, including a character issue grounded (in part) on Tedesco,
Inc.’s conduct in the KBLO matter. In the foregoing respect, Edina
Corp. referred to findings by the referee to the general effect that
Tedesco; Inc., “did not act in good faith with the trustee in bank-
ruptcy.” Tedesco, Inc.’s opposition to the petition was filed on Sep-
tember 4, 1962. Attached to the opposition was a letter of August 24,
1962, from Krawetz to Tedesco, Inc.’s Washington counsel. Among
other things, the letter described the KBLO matter as “a run-of-the-
mill eivil g?spute for which proper legal remedies exist.” Addition-
ally, the letter pointed out that whereas the referee’s action had been
“upfle]d by the district court,” Tedesco, Inc., had served a notice of
appeal, and anticipated that the ap would result in a reversal
of the earlier decrees. By memorandum opinion and order of Octo-
ber 15, 1962,** the Board denied Edina Corp.’s request, observing
that Tedesco, Inc., had appealed the referee’s order, and holding that
Edina Corp. had “failed to allege sufficient facts to warrant addition
of a character qualifications issue.”

21. The district court opinion (dated July 26, 1962) affirming the
referee’s determinations did not appear in the advance sheets for
the Federal Supﬁlement (Vol. 207, No. 2) until October 1,1962, nor in
the Pike & Fischer reporting service until October 24, 1962. There-
after, on November 14, 1962, Edina Corp. again sought enlargement of
the hearing issues to inquire as to whether Tedesco, Inc. violated
section 310(b) of the Communications Act or had otherwise acted
improperly in operating KBLO without Commission consent. In
"_KBLO_was then privately sold to George T. Hernreich, who presently operates the
station under call letters KZNG. The application requesting assignment of Tedesco, Inc.,
was formally dismissed on Oct. 12, 1961 ; the application requesting assignment to Hern-
rel‘ghs;a;:‘?p‘rgved by the Commission effective Oct. 25, 1961.

infra.
4 See Edina Corp., FCC 62-845, released July 31, 1962.
« See Edina Corp., FCC 62R-77, 24 R.R. 479.
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support of the request, Edina Corp. called attention to so much of the
district court’s opinion as reads as follows:

The uncontradicted evidence discloses respondent exercised rights of
ownership over station KBLO from November 17, 1960; that Nicholas
Tedesco, respondent’s president, directed the trustee to work out an exchange
agreement with Central Air Lines to trade radio time for a credit card; that
said trade was consummated and the respondent secured said credit card
and used the same without reimbursing the bankrupt estate for the amount
of credit so used; that the president of respondent, Nicholas Tedesco, and
his brother, an officer of the respondent, conferred with the trustee in Hot
Springs over long distance telephone and directed changes to be made in
management policies, and directed the said trustee by letter on January 20,
1961, to discharge an employee and to employ one of respondent’s key
personnel, Donald Johnson; that respondent would pay the difference
between what the discharged employee was being paid and the amount
of the salary the said Johnson actually received; that on January 30, 1961,
respondent was advised by the trustee that in accordance with the last
telephone conversation had with Nicholas Tedesco, president of respondent,
trustee had discharged three employees, thereby reducing overhead expenses
approximately $800.00 per month.®

Additionally, Edina Corp. pointed out that the notice of appeal—
which had been filed on the same day (August 24, 1962) that Krawetz
wrote his letter—was dismissed by the court at Tedesco Inc.’s request
on September 6, 1962—2 days after the Tedesco opposmon and over
a month prior to Board action on the previous petition to enlarge.

22. In an opposition of November 28, 1962, Tedesco, Inc., denied
that it had assumed control of the station within the meaning of sec-
tion 310(b). To the opposition were attached four affidavits (pre-
pared by Krawetz),*® which are summarized, in part, below:

(a) Donald W. Johnson’s affidavit of November 24, 1962. The affidavit
stated that Johnson had been hired by Morris and paid by KBLO, and that
Johnson had never received orders from Tedesco, Inc., or any of its repre-
sentatives relative to his work at KBLO.

(d) Victor J. Tedesco's affidavit of November 23, 1962. The afidavit stated
“that at no time did he, or anyone else to his knowledge, assume any control
over the operation or policies of radio station KBLO or give directives to
any of its personnel as to the manner in which the station should be operated.”

(c) Israel E. Krawetz's afidavit of November 23, 1962. The affidavit
stated that after the district court opinion had been appealed to the court
of appeals, ‘“negotiations took place between the parties and settlement
resulted in the dismissal of the appeal on September 6, 1962.” ¢

(d) Nicholas Tedesco’s affidavit of November 23, 1962. The affidavit
stated “that on one occasion the trustee in bankruptcy requested afflant to
assist him in obtaining the services of an announcer; that affiant rendered
the assistance and understands that the individual in question was hired by
the trustee in bankruptcy as an announcer; however, afflant at no time
contracted with the individual involved and at no time gave any orders to

(1;0 sze)e In re Hot Springs Broadcasting, Inc., 207 F. Supp. 303, 308, 24 R.R. 2011, 2014

@ Obviously, these findings of premature assumption of control by Tedesco, Inc.. re-
n;oxed tlzl: nl‘;tt)tz" from the run-of-the-mill category contended for by Krawetz in his letter
of Aug.

‘Actnllly. five afidavits were attached, the fifth being a verification by Victor “that
he has read the forefolng petmon and knows the contents thereof ; and that the same is
true of his own kno

T To a reply to opposition filed on Dec. 10, 1962 Edlna Corp. attached a copy of an
order of modification, adopted by the referee on 1962. The order reduced t
surcharge against Tedesco. Inc.. by $1, 000 thereby {rantlng a petition for authority to
compromise, flled by Trustee Morris. The thrust o foe tition was that in view of
anticipated costs by the trustee in connection with Tedesco, nc.'s appeal, the best interests
of the estate would be served by permitting the compromise.

4 F.C.C. 2d
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such individual ; that afiant in fact is not aware of the specific duties which
were assigned to the said individual.”

23. Upon consideration of the above matters, the Board, by memo-
randum opinion and order of January 2, 1963, added the following
issues to the proceeding, the issues becoming issues 14, 15, and 16,
respectively :

(a) To determine all the facts and circumstances surrounding the appli-
cation by Tedesco, Inc.,, for assignment of license of station KBLO, Hot
Springs, Ark. (BAL—4186), and appeals and pleadings related thereto;

(b) To determine, in light of the evidence adduced pursuant to the fore-
going issue, whether Tedesco, Inc., has violated section 310(b) of the Com-
munications Act of 1934, as amended.

(¢) To determine, with particular reference to the evidence adduced pur-
suant to the foregoing issues, whether Tedesco, Inc., possesses the requisite
character qualifications to be a licensee of the Commission.

(See Edina Corp., FCC 63R-3, released January 7, 1963, 24 R.R. 483.)
24. The KBLO episode was fully explored at the hearing, and over
one-quarter of the examiner’s findings of fact (I.D., pars. 31-73) are
devoted to the matter. Upon review of such findings in his conclu-
sions (I.D., pars. 150-159), he determined that (&) “in material aspects
the right of station management inherent in the license of KBLO was
assumed by Tedesco, Inc., without Commission consent, contrary to
the provisions of 47 Usc 310(b)”; and (&) as a result of “misrepre-
sentations dealing with specific facts within the knowledge of officers
of the applicant corporation, and presented in sworn pleadings and
testimony of corporate officials”, “Tedesco, Inc., has failed to establish
the requisite character qualifications which would warrant a grant of
the construction permit it seeks.” There are no substantial errors in
either the findings or conclusions, and with the modifications and
amplifications effected herein and in the appendix, they are adopted.
25. Eminently correct is the examiner’s view that Tedesco, Inc.,
?rincipals very early in their relationship with KBLO established
‘a ;;lotentia.l for control” of the station (1.D.,par. 151). In a discussion
with Morris on the night before the auction, Nicholas and Krawetz
became aware that Morris had taken a cut in salary, and the possibility
of his being retained by Tedesco, Inc., as KBLO’s manager was also
discussed. The matter of Morris’ potential employment by Tedesco,
Inc., was discussed again immediately following the auction, Morris
believing that there was a verbal agreement in this respect (tr. 2879),
and Krawetz agreeing that the parties were very close to an under-
standing (tr. 1500). Moreover, during a visit in Hot Springs by the
Tedescos on December 6-7, 1960, Nicholas informed Morris that
Tedesco, Inc., would employ Morris as KBLO’s manager, that he would
be restored to his previous salary level $150 per week), and that he
would be given a percentage of the station’s profits. Tims, whether
or not it was so intended Morris was conditioned for the reception and
carrying out of orders; *® and the fact is that, from the beginning,
Tedesco, Inc.,engaged in acts of ownership with respect to the station.

¥ As the examiner put it at 1.D., par. 151, the Tedescos ‘‘must have known when they
discussed with Morris the possibility of his remaining on as mnnnfer. and offered him the
Job In December of 1960, that he would thereafter recognize that his tenure was dependent
on their continued good will.”
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26. The Board a with the examiner that Tedesco, Inc.’s control
of KBLO is best illustrated by the Donald Johnson episode. At the
December meeting between Morris and the Tedescos, the capabilities
of the existing KBLO employees were discussed (tr.297 5—7(2 . Morris
indicated that he had one announcer who “didn’t quite fit into the
pattern.” The announcer in question was being paid $80 per week,
and he had “some 5, 6 years” announcing experience (tr. 2905). Be-
cause of difficulties in hiring employees for the station during the
bankruptcy period (tr.2976), Morris had no intention of replacing the
announcer until after approval of the assignment (tr. 2905, 2982-83).
During the conversation, Morris exp a need for a combination
man—one who could perform both engineering and announcing duties
(tr. 297677, 2982) ; had a combination man been hired, he would not
necessarily have been in mﬁ)lacement of the above announcer, and the
announcing-specialty of the combination man would have dictated
which of the existing announcers was to be discharged (tr. 2982-84).

27. At the time, there was em lo%:ed at WIXK, New Richmond,
Wis., one Donald W. Johnson. The Tedesco brothers had a 42-percent
interest in WIXK, and Johnson was an announcer at the station as
well as the station’s program director. As the examiner found (I.D.,
Ear. 45), Johnson wasa key man in the Tedesco, Inc., organization, and

e had been repeatedly used by the Tedescos to get newly acquired sta-
tions “off on the right foot”; thus, he had served as program director
at three of the Tedescos’ stations. Johnson was slated to report to
KWKY, Des Moines, upon Commission approval of the assignment
application involving that station. (See par. 18,supra.) In January
1961, he was told by Nicholas that he was being sent to KBLO for 6
weeks or so to “improve the sound of the station” and to look the market
over. (LD, pars. 44-46.) It was agreed that Tedesco, Inc., would
pay his traveling expenses to Hot Springs, and that Johnson would
work at the station as an announcer, drawing a portion of his agreed
salary of $130 per week from the station and the remainder from
Tedesco, Inc. By letter of January 20, 1961, Nicholas informed
Morris as follows:

On February 1, a gentleman by the name of Donald Johnson, which is one

of our key personnel, will be down to set up your new programing for our

~ takeover date. I would like to have you give notice to one of your em-

ployees, that you are planning to do away with, and replace the same salary
for Mr. Johnson.

You realize Mr. Johnson will not be working for what you are paying this
man that you will be giving notice. We do not expect you to pay him any
more than what you would be hiring anyone under the present situation.
Tedesco, Inc., will make up the difference in his salary so please notify me
in regards to what this employee is making that you will be giving notice to.
Keep up the good work.

Ufon receipt of the letter, Morris called Nicholas, who confirmed the
salary arrangement, and directed that room be made for Johnson on
the KBLO staff; thereafter, the announcer above referred to was
released by Morris. Pursuant to Nicholas’ arrangement, Johnson was
to receive $80 per week from KBLO and $50 per week from Tedesco,
Inc. Johnson reported for duty at KBLO on or about February 1,
1961, and was instructed in station procedure. Because of an overbear-
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ing attitude on Johnson’s part, Morris called Nicholas; Nicholas spoke
to Johnson and, thereafter, Johnson was a cooperative employee.
Morris was told, however, that Johnson should not be tied down
completely, and that he should be given time to study programing.
Morris still had a need for a combination man, and so advised the
Tedescos. In a letter of February 14, 1961, from Victor, Morris was
told that the Tedescos had no one to suggest, and that Morris should
look in his own area. Pursuant to orders from Nicholas, Johnson left
KBLO for the Des Moines station (KWKY) on March 8, 1960;
this created a problem for Morris, who was already shorthanded.
With a letter of March 2, 1961, advising Morris of Johnson’s impend-
ing departure, Nicholas enclosed a check for $50, Nicholas suggesting
that Morris take Mrs. Morris out to dinner at Tedesco, Inc.’s
expense—the expense to be charged to Morris as a travel expense at
the right time.

28. As found by the examiner, Morris considered that in the Johnson
matter he was interfered with by Tedesco, Inc., in the performance of
his duties. Nicholas testified (tr. 2425, 2457) that Morris had author-
ized him to contact Johnson with respect to employment at KBLO.
Morris denied this, and stated that he knew Johnson only as one of
the Tedesco, Inc., personnel having travel privileges under an arrange-
ment negotiated by Morris with Central Airlines. The examiner
resolved the conflict in testimony in Morris’ favor, and that determina-
tion is supported by the whole of the relevant evidence. In the fore-
going connection, the Nicholas letter of January 20, 1961, makes no
mention of any previous discussion of Johnson as a potential KBLO
employee, and it reveals that Nicholas had no knowledge as to the
salary paid the existing employee. Moreover, as the examiner con-
cluded (I.D., par. 152), the tone of the letter was clearly one of
command.

29. In all phases of the Johnson matter, Tedesco, Inc., engaged in
acts of control. Thus, Nicholas directed that an existing employee
be fired and that Johnson be hired. Additionally, Tedesco, Inc., paid
a substantial portion (nearly 40 percent) of Johnson’s salary, and
not only issued instructions to Morris as to how Johnson was to be
utilized, but issued instructions to Johnson directly as well. Finally,
when the Tedescos had need of Johnson’s services elsewhere, the
matter was not even discussed with Morris, who received only a notice
that Johnson would be leaving KBLO. In short, the authority exer-
cised by Tedesco, Inc., in connection with the hiring, utilization, and
removal of Johnson, and the role played by Morris with respect to
these incidents, are completely inconsistent with any conclusion that
Morris retained complete control over KBLO and its staff during the
period in question.

30. The examiner’s findings at paragraphs 3943 and 51 of the
initial decision provide further support for the %x:c)ﬁosmon that, to a
substantial degree, Morris was at the Tedescos’ and call during
the period following the auction sale. Thus, Nicholas encouraged the
renegotiation of the station’s trade-out agreement with Central Air-
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lines, and Tedesco, Inc.—without reimbursement to the station *—
took advantage of the travel privileges even before the assignment
application was filed. Moreover, Morris was kept busy by the Tedes-
cos with res to the promotion of the station, the negotiation of a
lease for studio space at the Avonel Motel, and other matters. Among
Morris’ principal activities on behalf of Tedesco, Inc., appear to have
been those related to negotiations for a station frequency trade with
station KVRC, Arkadelphia, Ark.,* or a merger with station KAAB,
Hot Springs®* As g})\e examiner concluded (L.D., par. 153),
“* * * the record demonstrates that effective control over the station
had passed into Tedesco hands.”

31. Strengthening the Board’s conviction that there was an unlawful
asum{)tion of control by Tedesco, Inc., are the applicant’s attempts
to mislead and deceive the Commission concerning the matter. These
attempts are well covered in the initial decision, and will not be
treated in detail here. Among the more shocking of Tedesco, Inc.’s
efforts at deceit are the four affidavits summarized at paragraph 22,
above. Each of the affidavits is false in material respects, and they
were obviously submitted as a last-ditch effort to forestall inquiry at
the hearing into the KBLO episode. Comparison of Johnson’s®? and
the Tedescos’ affidavits with the facts discussed in paragraphs 26-28,
above, reveals the falsity of the affidavits insofar as they relate to the
Johnson matter; the falsity of the Krawetz affidavit is apparent from
the following : Whereas the affiant swears that the negotiations leading
to the settlement of the KBLO-Tedesco, Inc., dispute took place after
Tedesco, Inc.’s appeal of the district court opinion, the examiner’s
findings at para%raph 64 of the I.D. show that the agreement to com-
promise the surcharge was effected on August 23, 1962—the day before
the appeal was filed. Equally deceitful was the Krawetz affidavit of
August 24, 1962, which was attached to Tedesco, Inc.’s opposition of
September 4, 1962. (See par. 20, supra.) Thus, at a time when a
settlement of the case had been effected by the parties thereto, Krawetz
was proclaiming that the appeal of August 24 would result in a reversal
of the earlier decrees.

® Tedesco, Inc.’s point “that so long as they were responsible for the losses of the
station anyway, it didn’'t matter whether thez utilized the station’s credit” (I.D., r.
39) 18 inconsistent with its interpretation of the terms of the auction sale ; namely, that
Tedesco, Inc.,, was chargeable for interim losses only in the event of Commission approval
of the application. (See pars. 17 and 19, supra.)

» was a daytime-only station, and KVRC was unlimited as to broadeast hours.

81 Like KVRC, KAAB was authorized for unlimited-time operation. A second aspect
of the KAAB groposal was an intention to donate KBLO’s facilities to the Garland
Countg Board of Education, thereby to reduce the commercial competition in Hot Springs.

® The Johnson affidavit was prepared by Krawetz even though Krawetz had not spoken
to Johnson about the subject matter. At the time, Johnson was working at a station in
Austin, Minn. Nicholas and Victor each called Johnson, Victor indicating that Nicholas
would bring the affidavit to Austin for Johnson's signature. Johnson was coming to
Minneapolis anyway, and he arranged to meet Victor in a bar. Johnson read and signed
the afidavit, and returned it to Victor, who forwarded it to Tedesco, Inc.'s Washington
counsel. The afidavit already bore a notarial jurat at the time Johnson signed it. See
the I.D., par. 71. Tedesco, Inc., principals also sought Morris' signature on another
afMdavit prepared by Krawetz, the affidavit including a statement to be made by Morris
“that at no time during the period mentioned. or for that matter at any other time, did
Tedesco, Inec., or any of its officers or representatives assume any resronslbllity for the
operation of the radio station.” Nicholas made two long distance calls to Morris (both
in the same evening) urging Morris to sign the afidavit. During the second of the calls,
Nicholas offered to buy a present for Morris’ wife or children, and made other remarks
from which Morris could conclude that there were employment op{mrtunltles for him in
the Tederco organization. (See tr. 2840-43 and 2945-46, and 1.D., par. 73.) Upon
Panlich’s advice, Morris refused to sign the afidavit.
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32. The Tedesco, Inc., pattern of falsification was continued at the
hearing. For example, Krawetz testified that the delay in filing the
KBLO application was occasioned, in part, by a necessity for fatherin
and preparing programing material and for com iling data wit
respect to the corporation’s many stockholders. found by the
examiner, however (I.D., pars. 59-60), only minimal proira.min%
information was submitted in the KBLO application; and the tota
material required for the KBLO application was substantially similar
to that required with respect to the KWKY application, filed by
Tedesco, Inc., more than 2 months earlier. Among the misstatements
by Victor was one disclaiming any knowledge of negotiations with
the Mutual Network regarding KBLO, notwithstanding that he had
discussed the matter with an official of the network. (See I.D., par.
53.) And Nicholas twice testified (tr. 2425 and 2457) that Morris
had authorized him to contact Johnson (see par. 28, supra), thereby
adhering to the false position taken in his affidavit of ﬁovember 23,
1962. Finally, here, it may be noted that the Tedesco brothers’ mis-
statements were not confined to the KBLO matter, a fact which will
be more fully developed in connection with the Board’s consideration
of the trafficking issues.

33. At oral argument (tr. 3272-76) the Board was told by counsel
for Tedesco, Inc., as follows (obvious errors in the transcript
corrected) :

I will admit, gentlemen of the Board, that I reviewed the evidence of
this case on this issue. I reviewed the pleadings. And the one thing that I
could not figure out is why, why these things occurred as they did. Some of
these affidavits made no sense to me, why they would be written this way.
why Mr. Krawetz would have the Tedesco brothers sign afidavits which
he prepared without having them read them.

This is not consistent with the normal doings of a lawyer. I think the
findings on the record reflect why Mr. Krawetz would do these things. A
finding had been made by the referee in bankruptcy that he had been
negligent. The evidence of the record supports the fact that the Tedesco
brothers were pushing him toward filing of the application.

I think from that point on that Mr. Krawetz, because of the charge of
negligent representation, was no longer serving the interest of Tedesco, Inc.
He had a greater job, and that is of clearing his own name.

No attorney wants to be charged with negligent representation. This was
Krawetz’ job. This is the only way I could answer that an attorney would
prepare affidavits and would have people sign them without having read
them, affidavits that are geared to clear the attorney, that really do not
relate to some of the issues involved.

Mr. Krawetz wrote a letter to our firm on August 24, saying an appeal
had been filed. Yet the determination not to appeal was made some hours
after he wrote the letter and the appeal was disinissed and negotiations had
occurred prior to that time to terminate the appeal on settlement. Mr.
Krawetz never notified us of the termination of the appeal.

* * * * * * *

So we filed then a pleading on September 4 that was technically correct.
An appeal was pending and not dismissed until the next day. This, however,
is not candid and honest because the appeal had been determined for all
practical purposes.

The Review Board, acting upon it, supported our pleading. Then in
November when we found out the appeal had been determined because of
other pleadings, Mr. Krawetz again filed an affidavit and had other people
sign the affidavits which were geared to clearing his name.

* * [ J * * *

*
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But I am afraid the record clearly demonstrates the only reasonable con-
clusion, other than that Mr. Krawetz intentionally lied. I cannot come to
that conclusion because the record shows that he is a lawyer of more than 25
years’ etanding. He is a member of an outstanding law firm in St. Paul and
a leader in civic activities.

I must believe it was negligence. That he happens to be an officer and
member of the Board, as all general counsel are, should not cause the penal-
ties for his negligence to be put upon Tedesco, Inc.

[{Mr. BERxeMEYER. Thank you, Mr. Pepper. Do you have any questions,
Mr. Slone?)

[Mr. SLoNE. The fact that Mr. Krawetz did act negligently as you say,
does that excuse the Tedesco brothers for not reading the afidavits?]

[Mr. PeppEr.] No, Mr. Slone, I certainly would not suggest it excuses
them. But I should also point out in that regard here we have two men—
it is a question of how much punishment you give them. We have two men,
one who went to the seventh grade and one who is an immigrant. There is
an attorney whom they relied on or they would not have had him as a corpo-
rate attorney. He said here is an affidavit, sign it. They were wrong. They
should have read it and studied it. But they did not. I do not think
Tedesco, Inc., had any intent to deceive the Commission.

I do not think the punishment of denial in a comparative hearing is war-
ranted. They should be criticized, yes. What the examiner does, he should
fine the licensees instead of revoke them. He should try to make a punish-
ment to fit the crime.

I do not think they are that guilty.

34. The above analysis of the record by counsel for Tedesco, Inc., is
totally un 1asive. First, there is a more reasonable explanation for
the delay 1n filing than negh'%enoe on the part of Krawetz: As pointed
out in paragraph 19, supra, Tedesco, Inc., regarded itself as liable for
interim losses only in the event of Commission approval of the assign-
ment. In connection with the foregoing, it must be remembered that
Victor had sent letters to some 100 radio stations; responses were
coming in (tr.2331),and there wasalwaysa possxblhtf that some other
station might be a more promising investment. Indeed, Victor sug-
gested as much when, in July 1961, he sought from Morris a cancella-
tion of the KBLO sale—and a return of the $17,000 deposit—on the

d that Tedesco, Inc., had become involved with a station

(WMIN)—see paragraph 40, infra—in St. Paul. (See I.D., par. 55.)
Additionally, the Tedescos’ enthusiam for KBLO undoubtedly cooled
when they were unable to improve the station’s studios as they had
planned and when their attempts to secure a full-time frequency and
to reduce competition failed. i

_35. Irrespective of the above, so much of the Johnson-Victor-
Nicholas affidavits (submitted to the Commission on November 28
1962) as were concerned with Johnson’s employment at the station and
the overall question of whether Tedesco, Inc., Sremgtture]y took con-
trol of the station, have nothing whatever to do with clearing Kra-
wetz’ name; rather, they were geared to avoiding a 310(b) issue in
the proceeding. Moreover, the contention that the Tedescos did not
read their affidavits takes no account of their participation in securing
Johnson’s signature or Nicholas’ efforts to secure a helpful affidavit
from Morris. Similarly ignored are (a) Victor’s testimony at tr.
1784-85, that although he did not ordinarily scrutinize legal documents
and had no recollection as to whether he had scrutinized or read the
opposition of November 28, 1962, he probably read it, since “he has
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read every one that comes into [his] office”; and (b) the essential sim-
plicity of the Tedescos’ affidavits and the unlikelihood that they would
have taxed the mental capacities of, or have been ignored by, two
highly successful broadcasting executives,** notwithstanding that one
had but a seventh-grade education and the other was an immigrant.*
Finally, in the foregoing respect, even were the Board willing to ac-
cept Krawetz as the scapegoat as to the affidavits, the Tedescos did
their own testifying, in the process, adhering to and compounding
pertinent misrepresentations in their affidavits.

36. As indicated in note 30, supra, Tedesco, Inc.’s brief tells us
that Krawetz is no longer an officer of or a director in the corporation.
But an assumption that Krawetz was the sole party to the attempted
deceptions would be of no helF to Tedesco, Inc., since each licensee
must be held legally responsible for the misconduct of its employees
and officers,*> and since a cor‘)oratrlon cannot redeem itself from a
qualifications standpoint merely by dismissal, after hearing, of its
offending principals.”® Counsel suggests that Tedesco, Inc., should be
criticized rather than denied, and fined rather than revoked. The
proceeding is, of course, not one of revocation; in any event, the for-
feiture provisions of the Communications Act are not available to us
here. Compare AWK, Inc., supra, note 55. As to the proposition
that criticism rather than a denial would be the more appropriate
disposition, the language of examiner at paragraph 159 is apt:

The Commission, in the discharge of its statutory responsibilities, must
rely upon the factual submissions of those who appear before it. It cannot
countenance deliberate misrepresentation, nor is the gravity of such con-
duct mitigated by the fact that it is the product of the fear of discovery
of another offense, Charles W. Stone, FCC 64-690, mimeo. No. 54390. re-
leased July 27, 1964. Here the Commission is confronted with misrepresen-
tations dealing with specific facts within the knowledge of officers of the
applicant corporation, and presented in sworn pleadings and testimony of
corporate officers offered for the purpose of influencing Commission action
with respect to previous activities of the applicant. It is concluded, on the
basis of the misrepresentations relating to the KBLO matter, that Tedesco,
Inc., has failed to establish the requisite character qualifications which
would warrant a grant of the construction permit it seeks.

To the foregoing there may be added that a premature assumption of
control by experienced broadcasters of another station—a direct
violation of the Communications Act—even without the aggravation
presented by the misleading pleadings and testimony submitted in the
proceeding is sufficient to warrant a denial of the Tedesco, Inc.,
application.

53 Compare Televirion Company of America, Inc., 1 F.C.C. 2d 99, 149, 5 R.R. 2d 821.
869-70 (initlal decision), conclusion adopted, 1 F.C.C. 2d 91, 92. 5 R.R. 2d 811, 815
(1965) : ‘¢ & ¢ The only thing wrong with this contention 18 that the attorney, after
drafting the various reports, agreements, and contracts in accordance with his under-
standing of the facts, submitted them to the princlémls for their perusal and signature.
In many cases, the facts were incorrect or misstated, yet the principals signed the docu-
ments and are bound by them. Furthermore, some of the principals are longtime broad-
casters and operators of broadcast facilities, and know, or should know, the requircments
of this Commission.” (Emphasis added.).

% Tederco, Inc.'s application reveals that Nicholas Tedesco was born in Calabria, Italy,
::'llo]mt&h?mflattgzg he became a citizen of the United States in 1924 through the naturaliza-

n O g .

8 Pape Television Co., Inc.. FCC 63-823, 25 R.R. 64a, 64c, citing KWK Radio, Inc.,
34 F.C.C. 1039, 26 R.R. 577 and other cases.

% See WOKO, Inc., 3 R.R. 1061 (1947). For the related proposition that the fact of
innocent stockholders cannot immunize the corporation from the consequences of deception

?{gstslfed by other of the stockholders, see F.C.C. v. WOKO, Inc.,, 3290 U.S. 223, 227
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IV. THE TRAFFICKING ISSUE
A. Background of the Issue

37. As indicated in paragraph 16, supra, the broadcasting careers
of Nicholas and Victor Tedesco began in 1948 when the Commission
on November 19 of that year issued a construction permit for a station
at Stillwater, Minn.> Izrom that date through June 2, 1961, one or
the other or both of the two brothers acquired and disposed of owner-
ship interests in the following stations: 8

WSHB—Stillwater, Minn. KWEB—Rochester, Minn.
WEKLK—Cloquet, Minn. WCOW—Sparta, Wis.®
KOBK—Owatonna, Minn. WISK—St. Paul, Minn.*

KLUZ—Hutchinson, Minn.

Interests in each of the first five were disposed of less than 3 years after
authorization of program tests by the Commission.®* Although the
Sparta station was held more than 6 years, the Tedescos attempted to
dispose of their interests therein in less than 3.6
38. WISK, St. Paul (now KDWB), first went on the air on August
12,1951, as WCOW, South St. Paul (1590 ke/s, 5 kw, D). Originally,
Nicholas and Victor each had a 25-percent interest in the station; they
ultimately acquired full ownership through relinquishments from their
father, Antonio Tedesco, and their brother, Albert Tedesco. In the
1956-58 period, the Commission approved authorizations whereunder
the station was permitted to move to St. Paul, change frequency (to
630 kc/s), and engage in nighttime operation (at reduced power
of 500 w). Program tests for the full-time operation were authorized
on January 13, 1959, and a license for the St. Paul facility (630 kc/s,
500 w, 5 kw-LSS, DA-2, U) was issued on May 5, 1959. On May 22,
1959—17 days after the issuance of the license—the Tedescos con-
tracted to sell the station to Crowell-Collier Broadcasting Corp. The
assignment application was filed on June 22, 1959, and apgroved by
the Commission on July 15, 1959, the assignment to be effective on
August 25, 1959. As reasons for the sale, Nicholas and Victor stated
in the assignment application that
Assignor has operated at a loss. Operation by a larger organization will

overcome this problem and will result in better service to the public at this
_ time.

39. On June 2, 1961, the broadcast interests of Nicholas and Victor
Tedesco and Tedesco, Inc., were as follows:

5T Unless otherwise indicated, each of the stations hereinafter mentioned is a standard
broadcast station.

= On Nov. 17, 1950, an application filled by Nicholas for Monroe, Wis.,, was dismissed
by the Commission, Nicholas recelving out-of-pocket expenses ($500) in comnection with
tze dismissal. Additionally, Nicholas and Victor each had a one-sixth interest in a UHF
permittee in St. Paul, the construction permit bein%vsurrendered on Jan. 21, 1954,

® The call letters of this station were originally WKLJ ; they were changed to WCOW
on June 1, 1956. (See next footnote.)

® As indicated in the next para ngh this station was originally licensed for South
St. Paul, Minn., under call letters WC W: these were changed to WISK on May 14, 1956.
Under its present ownership, the station's call letters are KDWB.

@t KOBK was dl?osed of before program tests in a trade with one Johns, whereby
Johns acquired a 40-percent interest in KOBK held by the Tedesco family, and the
Tedesco family acquired a 15-percent interest in WKLK held by Johns. KDUZ was
granted program test authority on Sept. 15, 1853: on June 30, 1954, the Commission
approved proposed transactions whereby Nicholas and Victor would exchange a 87]-(percent
interest in KLUZ for a 25-percent interest held by their brother (Albert) in WISK (tben,
WCOW, South St. Paul).

® See BTC-1608, filed Oct. 22, 1853.
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(a) KCUE, Red Wing, Minn. (formerly KAAA). Nicholas and Victor
owned a total of 40 percent of the stock of the licensee corporation. At
the time they purchased the station in October 1955, each obtained a 50-per-
cent interest ; however, on June 27, 1957, the Commission approved a transfer
of 60 percent of the stock to five persons, one of whom was Alfred Gentile
(15 percent), the Tedescos’ brother-in-law. On the above date (June 2,
1961), there was pending in Commission files an application to assign the
license to Northland Radio Corp., the application having been flled on March 8,
1961. The application was designated for hearing on issues affecting the
buyer, and the application was dismissed with prejudice on March 4, 1962,
at the request of the seller (docket No. 14523). Eight days later, an appli-
cation was flled looking toward the assignment of the license to Hiawatha
Valley Public Service Broadcasters, Inc.; this application was granted by the
Commission on July 13, 1962.

(b) WIXK, New Richmond, Wis. Nicholas and Victor owned a total of
45 percent of the stock of the licensee corporation.® They sold their stock
on August 10, 1962, because of a potential duopoly question involving the
instant application for Bloomington.

(¢) KFNF, Shenandoah, Iowa. Nicholas and Victor owned 100 percent
of the stock of the licensee corporation. They flled an application for ap-
proval of their purchase of KFNF on July 23, 1959 ; the purchase agreement
had been signed on June 30, 1959, 8 days after their application to transfer
WISK, St. Paul. The application for assignment to the Tedescos was ap-
proved by the Commission on September 2, 1959. The Tedescos commenced
their operation of KFNF on October 17, 1959, and 5 months later—on
March 24, 1960—applied to move the station to Council Bluffs, Iowa, which
is just across the Missouri River from Omaha, Nebr.*

(d) KWKY, Des Moines, Iowa. An application requesting assignment of
the KWKY license from the existing licensee to Tedesco, Inc., was approved
on March 1, 1961, effective March 10, 1981. Tedesco, Inc.,, had agreed to buy
the station on November 23, 1960, less than a week after the purchase of
KBLO (see par. 18, supra), and the application for assignment had been
flled on January 18, 1961.

40. Asof June2,1961, the followinhg 1s)ertinent applications (in addi-
tifon to those involving KCUE and KFNF) were on file and undisposed
of:

(a) Chisholm, Minn. On October 10, 1960, 2 weeks after Tedesco, Inc.,
was organized, Nicholas and Victor, d/b as Gabriel Broadcasting Co., applied
for new station at Chisholm.*®

(b) 8t. Paul, Minn. On February 1, 1961, Tedesco, Inc., signed a contract
to purchase WMIN, St. Paul, from Franklin Broadcasting Co., and an appro-
priate assignment application was filed on March 8, 1961.

(¢) Hot Springs, Ark. As set forth earlier herein, Tedesco, Inc., pur-
chased the KBLO assets on November 17, 1960. The assignment application
was flled on March 22, 1961.

41. By letter of June 2, 1961, in connection with the proposal to
assign WMIN from Franklin Broadcasting Co. to Tedesco, Inc.
(BAPL~232), the Commission raised trafficking questions as to each
of the parties. In part, the letter read as follows:

In addition, information has been included with respect to various interests
held by Messrs. Nicholas and Victor J. Tedesco, officers, directors, and stock-
holders of the proposed assignee. This information, when considered in
connection with Commission records, indicates that Messrs. Nicholas and
Victor J. Tedesco have held ownership interests or corporate offices in nu-
merous broadcast facilities since they first entered the broadcasting industry.

"Aqwto th;: frelntlonshlp of the original WIXK application to the WISK matter, see
pars. -75, infra.

¢ An initial decision released Nov. 135, 1962, recommends a ?rant of the application :
final action in the KFNF matter is being withheld %‘nding dispositive action in the instant
proceeding. See KFNF Broadcasting Corp., FCC 63R-99, 24 R.R. 1170.

& A Tedesco, Inc., prospectus of Nov. 3, 1960, stated that any permit received would be
assigned to the corporation at cost.
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The pattern of conduct in buying and selling broadcast properties, and the
reasons given to the Commission for requesting its consent to such assign-
ments of license and transfers of control of broadcast licensees, by Messrs.
Nicholas and Victor J. Tedesco raise a question as to whether such pur-
chases and sales constitute traflicking in broadcast licenses, rather than a
desire to render a broadcast service to the respective communities involved.

The letter requested that Tedesco, Inc., submit the following
information:

1. A complete listing of all broadcast properties in which Messrs. Nicholas
and Victor Tedesco have held, or now hold, ownership interests or corporate
offices ;

2. The length of time each broadcast interest or corporate office has been
held ;

3. A narrative statement reconciling a proposed grant of BAPL-232 with
the fact that on July 15, 1959, the Commission granted BAL-3524 (station
WISK, now KDWB), wherein Messrs. Nicholas and Victor Tedesco were
given consent to divest themselves of an AM broadcast facility which
serves the same area as station WMIN. How will the public interest be

served by such transactions?

4. A narrative statement outlining the plan whereby Messrs. Nicholas and
Victor Tedesco, or Tedesco, Inc., intend to concentrate their future broad-
cast activities.

42. Following its receipt of the applicants’ response (dated June 10,
1961, and received by the Commission on June 13, 1961) to the above
letter,* the Commission, by order of July 26, 1961,°" stated that it
was “unable to find that a grant of the [WMIN assignment] appli-
cation would serve the public interest, convenience, and necessity,”
and set the application for hearing on the following issues:

1. To determine, in light of (a), the facts in the above-captioned applica-
tion and (b) the acquisitions and dispositions of interests in broadcast
stations by the applicants, and/or their principals and subsidiaries, whether
a grant of the above-captioned application would be consistent with the
Commission’s policy against traficking in broadcast licenses and construc-
tion permits.

2. To determine on the basis of the evidence adduced with respect to the
foregoing issue, whether a grant of the above-entitled application would
serve the public interest, convenience, and necessity.

On September 22, 1961, pursuant to Franklin’s request, the Acting
Chief Hearing Examiner dismissed the assignment application and
terminated the hearing.®® Prior to the dismissal (on August 31, 1961),
Tedesco, Inc., petitioned for reconsideration of the designation order
and sought a declaratory ruling that neither Tedesco, Inc., nor its
principals, Nicholas and Victor %‘edesco, have “engaged in trafficking
of broadcast licenses and construction permits.” The petition was
supported by a 45-page pleading with a total of 330 exhibits. The
Commission refused the request for a declaratory ruling, stating:

* * * The question of trafficking can in many instances be determined only

circumstantially, i.e., by reference not only to the immediate circumstances
surrounding the proposed transaction, but also by reference to past events.

% Two days after flling its response, on June 15, 1961, Tedesco, Inc., flled an application
requesting assignment to Tedesco, Inc., of the construction permit for station WRNE in
Wisconsin Raplds, Wis. Thereafter the Commission raised questions concerning the
assignor, and the application was dismissed on Dec. 7, 1961, at Tedesco, Inc.'s request.

¢7 Franklin Broadcasting Company, FCC 61-933, released Aug. 8, 1961.

® Franklin Broadcasting Company, FCC 61M-1557, released §ept. 25, 1961.

® Franklin Broadcasting Company, FCC 82-52, 22 R.R. 880, 881, released Jan. 23, 1962,
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Although the past transactions, standing alone, for a proposed transaction,
when considered by itself, might not provide any basis for concluding that
a party is or has been engaged in trafficking in licenses, an entirely different
picture could emerge when the past transactions are considered in conjunc-
tion with a proposed transaction. Hence, even though we should rule, as
Tedesco requests, that the past transactions did not involve traflicking,
such ruling would not necessarily serve to eliminate these past transactions
?s a bcisl.s £or designating a proposed transaction for hearing on a trafficking
ssue .

43. Meanwhile, on December 19, 1961, Tedesco, Inc., filed its instant
application for Bloomington. Under the Commission’s processin
procedures, the Tedesco brothers’ Chisholm application was reacheg
first ; and on February 14, 1962, that application was designated for
hearing along with that of People’s Broadcasting Co. for Minneapolis,
Minn. Included among the issues was one “To determine whether
Nicholas and Victor J. Tedesco have ‘trafficked’ or attempted to ‘traf-
fic’ in broadcast authorizations.”’ However, on July 17, 1962,
People’s and the Tedesco brothers filed pleadings looking toward a
dismissal of the Tedescos’ application amf reimbursement gy People’s
to the brothers of expenses totaling $16,000.

44. The Edina and Bloomington applications were designated for
hearing by memorandum opinion and order of July 25, 1962.* On
August 20, 1962, Edina Corp. petitioned for a trafficking issue in that

the instant) proceeding. The petition was granted by the Review

oard by memorandum opinion and order of February 21, 1963.72
People’s (the Tedescos’ competitor in the Chisholm proceeding) and
Swanco Broadcasting, Inc., of Iowa, were made parties to the pro-
ceeding.”® Swanco is an interference respondent in the Shenandoah
proceeding involving the Tedescos (docket No. 14651), and it had
filed with the Board a number of alternative requests, including one
to add a trafficking issue in that proceeding.”* By memorandum opin-
ion and order of March 7, 1963, in the People’s case,’ the Board, acting
on the joint request of July 17, 1962, dismissed the Tedescos’ Chisholm
application, but withheld action on so much of the request as con-
templated reimbursement by People’s of the Tedescos’ Chisholm ex-
penses, pending resolution of the trafficking and character issues in
the instant proceeding.” The trafficking issue in the instant proceed-
ing reads as follows:

17. To determine whether Tedesco, Inc., or its principals, Nicholas and

Vietor J. Tedesco, have trafficked or attempted to traffic in broadcast
authorizations.

B. The Commission’s Concern With Trafficking

45. The Commission’s concern with trafficking or, as it has been
called, “speculation in the public domain,” 7 is of long standing and

1 People’s Broadcasting Co., FCC 62-187, released Feb. 19, 1962.

7 Edina Corp., FCC 62—845, released July 31, 1962.

7 FEdina Corp., FCC 63R-101, 24 R.R. 1167.

3 See note 3, supra.

14 See KFNF Broadcasting Corp., FCC 63R-99, 24 R.R. 1170.

"8 People’s Broadcasting Co., FCC 63R-122, 25 R.R. 118.

" In addition to those mentioned, one other Tedesco application remains undisposed of
in the Commission’s files : an application filed by Tedesco, Inc., on Oct. 19, 1961, requesting
a construction permit at De Pere, Wis.

" Powell Orosley, Jr., 3 R.R. 6, 26 (1945).
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requires no extensive elaboration here. In brief, it is the Commission’s
stated policy to discourage the activities of promoters or brokers, who
‘“speculate, barter, or trade in licenses * * * to the detriment of the
public interest.” 7  Of course, an intention to profit from the operation
of a facility, rather than from its sale, is as essential to the full develop-
ment of broadcasting as it is to the development of any other
industry.” Support for the foregoing view is found in the following:

(a) Where the licensee seeks his profits from the operation of his station,
he has an incentive to increase his audience (and, therefore, his profits)
through a searching-out and fulfillment of programing needs.

(b) Stations are often sold for a sum substantially in excess of the seller’s
depreciated investment; this inflation of owner investment can create a
situation where the buyer may find it expedient or economically necessary
from a private interest standpoint to decrease programing costs or to increase
the commercialization of the station—at the possible sacrifice of public serv-
ice—rather than to continue or improve upon the previous service to the

public.*
(c) A sale of a station can result in ‘“uncertainty on the part of station

personnel and disruption in operational continuity caus[ing] programing
deterioriation incompatible with broadcasting in the public interest.” ®

46. In the notice of proposed rulemaking in docket No. 13864 (note
81, below) ,the Commission affirmed that

¢ * s each application for acquisition of a construction permit or a license
for a broadcast facility whether by initial grant or through purchase inclndes
an implied (if not expressed) representation to the Commission that the
applicant intends to operate the station involved for the full period authorized

by the license.

Consequently, an attempt to dispose of a license prior to its expiration
date may im iy on the part of the seller an improper, speculative intent
at the time of his original application.®> The Special Subcommittee on
Legislative Oversight of the Committee on Interstate and Foreign
Commerce (86th Congress) voiced a similar view : In House Report No.
2238, pp. 14-15, it stated that an early sale of a facility at a price
greatly in excess of the seller’s actual investment “give[s{ rise to the

™ Applicationa for Vohmtarg Assignments or Transfers o‘{ Control (report and order
in docket No. 13864), 32 F.C.C. 689, 23 R.R. 1053, 1504 (1962).

™ See WMIE-TV, Inc., 11 R.R. 1091, 1098 (1955).

Fggf.4€gu(>gg 3g)roclev, Jr., supra, note 77, 3 R.R. 26-27, and R. R. Jackman, et al., 5

s 4 pplications for Voluntary Assignments or Transfers of Control (motice of proposed
rulemaking in docket No. 13864), released Dec. 7, 1960, FCC 60-1466, 25 F.R. 12898. See
also, the report and order in the foregoing proceeding (supra, note 78), at 32 F.C.C. 689,
23 R.R. 1504 (1962): *“* * ¢ the appreciable number of ltrander and assignment
apgllcntlons involving short-term ownership of stations ¢ * presents an importan
Eg lic-interest question of whether numerous communities throughout this country are

ing deprived of the benefits which we belleve, based upon our experience, come from
sustained station ownership.”

8 80, also, the acquisition of a station with the undisclosed purpose of (a) shifting
its frequency to another city, or (d) trading the frequency for the ultimate benefit of a
station in another city, in the process, removing the acquired station from the air, is
traficking. See KFNF, Inc.,, 3 R.R. 53 (1945), where one plan was to shift the fre-
?nency of KFNF, Shenandoah, Iowa, to Omaha, Nebr., and another was to work a
requency trade with Shenandoah’s only other station (KMA), and utilize KMA's fre-
quency at Des Moines, JTowa. Had KMA not refused the latter proposal, at least two
Fublh: interest questions would have been present: One against the Des Moines licensee
or seeking a station with no intent to operate it, and one against KMA for seeking a
frequency with a view to eliminating local competition. For the proposition that an
applicant has a duty “to disclose to the Commission any facet of a proposal as to which
there ma{ be a mental reservation, no matter how far advanced the proposal or rudi-
mentary the reservation,” see Hall, et al. v. F.C.C., 99 U.S. App. D.C. Bg. 237 F. 24 567,
14 R.R. 2009, 2017-18 (1956). (in Hall, the court regarded it as a misrepresentation
for an applicant to assure the Commission that its intention was to locate its antenna
at a particular place “if, in fact, there was no fixed intention, but rather complete indeci-
sion whether or not it would do 80.”’)
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inference that the licensee’s application for the license was not made in
ood faith.” If this be so, tﬁ’e Commission has been confronted with
the inference on numerous occasions. Thus, during the 1960 and 1961
fiscal years, 380 of 782 (48 percent) applications “seeking substantial
changes in ownership” related to stations held less than 3 years.®* Few
if any, of the 380 applications were designated for hearing on
trafficking issues; but the large number of them was an important basis
for the Commission’:ufublic expressions of concern as to trafficking
(notice of proposed rulemaking issued Dec. 7, 1960; report and order
released Mar. 19, 1962 ; see note 81, supra). i3y themselves, the fore-
going figures would seem to provi(ie ample justification for the Com-
miIS}?n’s overall trafficking concern as well as for its new “3-year
rule.” 8¢
47. The instant case presents a situation differing from the type
discussed in the preceding paragraph in that Tedesco, Inc., is attempt-
ing not to sell a station, but to acquire a construction permit for a new
station. The determinations required under the issues are not whether
Tedesco, Inc., is seeking an authorization with a view to a profitable
resale; i)ut, first, whether Tedesco, Inc., or its principals have been
involved in trafficking in the ;}))as and, second, in view of the evidence
presented, whether a grant should be made. Although a safeguard
against the possibility of instances of trafficking has been effected by
the Commission’s 3-year rule (note 84, supra), which not only tends to
require ownership by a licensee for a 3-year period, but also provides °
for a careful staff examination for characteristics of trafficking even
where a transfer or assignment application is tendered after the speci-
fied period, the rule does not make unnecessary the basic determination
uired herein. The necessity for that determination is firmly estab-
ished by the wording of the trafficking issue itself, as it appeared in
the St. Paul proceeding involving Franklin Broadcasting Co.; by the
Commission’s rationale in denying Tedescos’ request for a declaratory
ruling; and by the wording of the trafficking issue as it was carried
forward into the Chisholm Tproceeding and the instant proceeding.®
Thus, any contention that Tedesco, Inc., can be denied on trafficking
ounds only upon a conclusion of trafficking intent with respect to the
Istant proposal cannot be sustained. This conclusion is reinforced
by the fact that the basis for the Commission’s inclusion of the traffick-
ing issue in the Chisholm proceeding (which led to inclusion of the
issue here) was the Tedescos’ history of broadcast applications, acqui-
sitions, and sales—nowhere did the Commission charge specifically
that the Tedescos intended to dispose for profit of the Chisholm
authorization itself.
48. Two other points should be noted: First, if Tedesco, Inc., or
the Tedesco brothers have trafficked with respect to any of their past
assignments or transfers, it cannot be persuasively argued that such

15.1.68” the report and order in docket No. 13864 (note 78, supra), 32 F.C.C. 702, 238 R.R.

8 See section 1.597 of the Commission’s rules, which emerged from the proceeding in
docket No, 13864. In brief, it provides that, excePt upon certain ﬂndlngs by the Com-
mission, assignment and transfer applications involving stations held by the sellers ‘‘for
less than 3 successive years” will be designated for hearing on appropriate issues.

® In par. (d) thereof.

® See pars. 4244, supra.
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assignments or transfers have already been approved by the Commis-
sion with statutory public interest findings; such approvals as have
been issued were not based on evidentiary hearings, and signify no
more than that the Commission—as it has with respect to countless
other a;i’plica.tions-—relied upon and accepted the representations ad-
vanced by the seller and bu{ler at the time of the proposed sale; and,
second, the trafficking issue herein is one under which disqualification
can be concluded ; this is clear from the Commission’s order of July 26,
1961, in the Franklin case (par. 42, supra), it being inherent in the
order and the issues s iﬁes that the assignment application could
be denied upon the adduction of trafficking evidence at the hearing.®’
This point is stressed, since it is not certain that the examiner regarded
the trafficking issue in this proceeding as disqualifying in nature.
Thus, at paragraph 176 of the initia.l?ecision, whereln the examiner
sums up with respect to the Tedesco, Inc., application, his conclusion
that the Tedescos have engaged in trafficking follows his conclusion
that the KBLO aspect of the proceeding disqualifies Tedesco, Inc.,
from a character standpoint; and there has been no application of the
trafficking conclusion to the ultimate issue in the proceeding or to the
statutory public interest standard.

C. Resolution of the Issue
KFNF

49. As hereinabove indicated, the examiner held that the Tedesco
brothers had, in their transactions with respect to KFNF, Shenandoah,
Iowa, e in trafficking operations. Ironically, the trafficking
concluded by the examiner related to the same station and was of the
same general type involved in K¥NF, Inc. (supra, note 82) ; namely,
the acquisition of a station with an undiscloseti intention of utilizing
its frequency elsewhere. Examination of the pertinent facts sur-
rounding the KFNF matter supports the examiner’s conclusion of
trafficking, and reveals on the part of the Tedesco brothers associated
acts of nondisclosure and misrepresentation clearly inconsistent with
their obligations to this Commission.

50. Shenandoah is located in southwestern Iowa, in an area devoted
largely to agriculture. With a 1960 population of 6,567, it is the
largest city in Page Count%, and is larger than any city of the five
Iowa counties adjacent to ;1&% County. It is the home of two of
Towa’s oldest radio stations: KFNF, first licensed in 1924, and KMA,
first licensed in 1925. The stations were established by competing
seed companies in Shenandoah, and each has a history of operating
losses. In July 1959, the KFNF losses were at the rate of $700-$800
per month, and it had lost a total of $40,000 over the IPrevioue. 5-year
R‘eriod.” In their application to assign WISK, St. Paul, Minn., the
edescos gave as a reason for the sale that WISK had been operating

o1 Cf. dissentin, oglnlon of Chairman Minow in Franklin Broadcasting Company, FCC
62-652, 22 R.R. 880, B&2.

® In the 1952-59 8erlod. KMA had financial losses totallnﬁsasa.ooo. See May Broad-
casting Co., 30 F.C.C. 1383, 167, 19 R.R. 795, 821 (1961). e population data set forth
in this xfnmgnph is from the 1960 census; the historical information is from the May
and KFNF cases, supra, and from the public station flles for KMA and KFNF. Official
notice is taken of the above materials.
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at a loss. On July 23, 1959—S8 days after Commission approval of
the WISK assignment—an application was filed to assign KFNF to
KFNF Broadcasting Corp., owned in equal shares by the Tedesco
brothers (Nicholas and Victor). The contract for the sale of the
station had been signed on June 30, 1959. The brothers knew at the
time that KFNF had been losing money, but they rded the station
as ‘;another depressed property which [they] coﬁbuy right” (tr.
2347).
51.) As the reason for the purchase of KFNF, the Tedescos stated

in the KFNF assignment application (BAL~3579):

The assignee is keenly interested in utilizing the broadcast experience of

its stockholders and providing the best possible service to the public in the

area served by the station.
The assignment application gave no indication of any interest bg the
brothers 1n operating the station at a location other than Shenandoah
The Tedesco {)»rothers use as a “rule of thumb” in purchasing a station
a figure of 114 times the station’s annual gross receipts. At the time
of the sale, KFNF was grossing $75,000 per year. In agreeing to
purchase KFNF for $125,000 ($75,000 in cash and $50,000 on terms),
they exceeded their “rule of thumb” figure by 11 percent. The transfer
was approved by the Commission on September 2, 1959, and the Tedes-
cos commenced their operation of KFNF on October 17, 1959. Before
purchasing KFNF, the Tedescos knew that from an allocation stand-
point, the station could be moved to another location (tr. 1895-1902).
Thus, from a story in Broadcasting, it was common knowledge that
the station could be moved to Lincoln, Nebr. Additionally, the broker
handling the sale “was building up the station” ; the Tedescos, however,
“[n]ot believing what was to%d Fthem],” had the situation examined
by engineering counsel. The engineers confirmed that the station
could be moved to Lincoln, and also that the frequency (920 kc/s)
could be utilized in the Omaha-Council Bluffs area and the Kansas
City area simultaneously. In testifying as to the foregoing, Victor
Tedesco stated, at tr. 189?—98 :

We considered it as an insurance policy. After all, I wouldn’t go into a

town of 6,000 people if I didn't know I could make a go of it in the area.

I would want to know if the station would work somewhere else if it

had to be. The intention wasn't there.
Contrary to the last assertion, however, the facts below make it un-
mistakably clear that the intention was there, notwithstanding the
record assertions to the contrary. The examiner held incredible (I.D.,
par. 106) the Tedescos’ reasons for their early attempt to move the
station to Council Bluffs. But, had he probed the matter in greater
detail, it is doubtful that he would have accepted so readily their
testimony concerning the large number of other Tedesco transactions
or concluded that KFNF represented their only instance of trafficking,.

52. At the time of their takeover of KFNF, the brothers regarded

it as “nothing more than an inferior KMA” (tr. 1705), and they “did
not feel that Shenandoah, Towa, would support two radio stations™
(tr. 1701). According to Victor Tedesco (tr. 1704), it was decided
to make KFNF “a format station, a bright music sound in southwest

4 F.CC. 29



Edina Corp. et al. 65

Iowa.” However, the station’s existing programing was continued for
another 3 weeks before a new programing format was instituted (tr.
1294-95). Victor Tedesco testified that the brothers “more than
doubled the staff” (tr. 1705), and this testimony apparently forms
the basis for the examiner’s finding (I.D., par. 105) that the grothers
“substantially increased the staff”—an action regarded by the exam-
iner (along with others) as ‘“‘consistent with a sincere desire to trans-
form the station into a profitable operation in Shenandoah, and con-
tributing to “ambigu[ity] as to what the Tedescos’ true intentions were
when they purchased the station.” However, Victor supplied no
figures pertaining to the station’s staff, and his testimony is otherwise
uncorroborated in either the record or KFNF’s public station files.
KFNF’s 1958 renewal application (BR—530——ﬁ]ecF October 21, 1958)
indicated 10 employees at that time; and the KFNF assignment appli-
cation of July 23, 1959 (BAL-3579), represented that with “’En]o
substantial changes contemplated” in either programing or hours of
operation, the station would have a total of 17 employees. However.
KFNF’s annual financial report (FCC form 324) for the period of
October 16, 1959, to December 31, 1959 (KIOA exhibit 4), shows
that on December 31, 1959—11 weeks after the takeover of the station,
and 8 weeks after the new programing format was instituted—there
were employed at the station 10 full-time and 1 part-time employees.
Thus, the representation made by the Tedescos in their assignment
application was not being fulfilled at that time (December 31, 1959),
and whether it was fulfilled prior to that date appears highly improb-
able because of the short period of Tedesco operation prior to the
latter date. Thus, the most reasonable finding is that the same number
of persons were employed at the takeover date as were employed on
December 31, 1959. Since there were but 11 employees on the latter
date, Victor’s testimony that the brothers “more than doubled the
staffi”’ amounts to testimony that when the Tedescos assumed control
of the station, it had but 5 or 6 employees. However, such a figure
cannot be reconciled with the figure set out in the 1958 renewal applica-
tion (see above) ; nor does the re (5 or 6) appear adequate to staff
a full-time station operatin% 124 hours per week, as NF was
operating at the time of the Tedesco takeover. Accordingly, Victor’s
testimony as to a doubling of the staff is unsubstantiated, and cannot
be regarded as credible. ) o
53. Of even greater persuasion in terms of removing the ambiguity
found by the examiner is the brothers’ testimony concerning their
establishment of an auxiliary studio. In this area Victor Tedesco
testified (tr. 170{8 that they established an a,uxilia.x'.}7 studio “at great
expense in Red Oak, Iowa, a town 19 miles away,” keeping it there
“for about a year, maybe a year and a half.” Nicholas Tedesco testi-
fied, however (tr.2596A-97,2609), that although the studio was estab-
lished in 1959 “shortly after” the takeover of the station, it was oper-
ated for only 1 month; that it was rented on “strictly a trade-out
deal”; ® that equipment purchases were of turntables, “mikes” and a

® Compare par. 80, supra (KBLO trade-out deal).
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remote box; ®° that an announcer was assigned to the auxiliary studio,
the announcer doubling as a salesman in the area; and that
the programing from Red Oak was for “1 or 2 hours a day,” consist-
ing of “a record show” sponsored by Red Oak merchants. Thus,
Nicholas Tedesco’s testimony is at variance with that of his brother
unless great expense was involved in the purchase of equipment for
remote operation. But the Tedescos’ own documents establish not
only that there was no great expense, but also that no remote equip-
ment whatever was purchased for the Red Oak studio. KFNF’s form
324 for 1959 shows that as at December 31, 1959, the station’s assets
(before depreciation) totaled $125,263. If $125,000 of the total rep-
resents the purchase price of the station, only $263 was expended by
the Tedescos for assets in the balance of 1959. Was this for remote
equipment? The answer is provided by page 2 of exhibit B of the
Tedescos’ application to move KFNF to Council Bluffs ﬁBP—14206—-
official notice taken). The page indicates that assets totaling $125,000
were acquired on October 16, 1959 (the day before the Tedesco take-
over), and that a “Music Library” was acquired on December 1, 1959,
at a cost of $263.15. The same page lists “*Studio and Remote Equip-
ment” at $40,000 (as part of the total assets of $125,000), thereby mak-
ing clear that the station had remote equipment on hand at the time
the Tedescos acquired the station. In view of all of the above, the
matters relied upon by the Tedescos as demonstrating “a sincere desire
to transform the station into a profitable operation in Shenandoah”
are totally unpersuasive. Thus, there was no substantial increase in
the station’s staff by the Tedescos; the establishment of auxiliary
studios in Red Oak clearly involved no “great expense”; and the con-
version to a “format” operation featuring “a bright music sound” was
apparently effected through the investment of %263 in a “Music Li-
brary.” In short, the Board does not share the view that there is
ambiguity in the record as to what the Tedescos’ true intentions were
when they purchased the station.

54. Nicholas Tedesco testified that the station lost money from the
beginnin§ of Tedesco operation, and that the brothers “?ut money in
to cover losses,” putting $12,500 into operating capital “right at the
start” (tr. 2602-03). On the other hand, Victor Tedesco testified (tr.
1703) that the brothers—even though neither was employed at the sta-
tion—received salaries therefrom in the total amount of $1,400 during
the first 2.5 months of operation in 1959, and the Board finds that they
did** It can also be found, however, that the Tedescos did supply the
station a gross of $12,500, as contended for by Nicholas Tedesco. The
Tedescos’ original application to acquire {{FNF (and the instant

% A portion of the testimony at tr. 2597 reads as follows: “We traded out some time
with one of the merchants there and we set up turntables, we set up some mikes at Council
and remote box at Council.” In its Proposed ﬂndinﬁs 1(& 115) Swanco contended that
“ift is unclear whether this equipment was part of KFNF's assets purchased initially.’’
Alternatively, it stated: “In any event, remote equipment—by its very nature—can be
utilized anywhere and the Tedescos’ March 1960 application to move KFNF to Counctl
Bluﬂ'tl!. Oltz:nhn. made a point of stressing that KFNF would carry remote broadcasts in its
new location.”

% This finding construes the testimony at tr. 1703 in the light most favorable to the
Tedescos. The testimony reads as follows :

Q. Do you have any recollection as to how much money you may bave taken out of
there in the first month or two?

A. T would say $700 or $800, each, for the 2 months, it could have been 8 months.
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record) shows that the brothers were to deliver to their corporation
$80,000, $75,000 to be paid to the assignor as a downpayment for the
station, and $5,000 to be retained by the corporation as working capi-
tal. In exchange for the $80,000, the brothers received $50,000 in
stock certificates and a note in the amount of $30,000 from the corpora-
tion; additionally, the corporation assumed liability for the $50,000
balance due the assignor. (See par. 51, supra.) In KFNF’s balance
sheet as at February 29, 1960, in BP-14026, the $30,000 (and the
$50,000 balance) are shown as long-term liabilities, and among the
current liabilities as an item, “Notes Payable to N icholas and Victor
Tedesco” in the amount of $5,699.77. In view of the above, it can be
found that the brothers provided the original $5,000 in working capital
as agreed (on the basis of Nicholas’ testimony) ; that they subsequently
delivered another $7,500 to the corporation; but that, apparently,
$1.800.23 ($7,500 less $5,699.77) of the $7,500 was repaid. Accord-
ingly, it can further be found that during the first 4.5 months of opera-
tion, the brothers provided a net of $10,700 in working capital. The
foregoing still is not the complete story, however, since the same bal-
ance sheet shows under current assets, “Accounts Receivable—Officers,”
a sum of $2,530.2 The ultimate finding, therefore, is that between
October 17, 1959, and February 29, 1960, the brothers had a net of
$8,170 in the corporation as working capital for the station.

55. In BP-14026, the Tedescos contended that the station lost
$9,935.90 during the first 4.5 months of Tedesco operation (an aver-
age of just over $2,200 per month). From the foregoing figures, one
could get an impression that KFNF’s financial picture dimmed signif-
icantly after the Tedesco takeover, inasmuch as the previous owners
had losses of only $700-$800 per month. But the picture can stand
further developing. First, nearly half the loss is accounted for by
“Depreciation” of $4,741.40 (which is not a cash expenditure), and
the 1nclusion of this égure in the station’s loss totals severely distorts
the before-and-after comparison.®* Thus, the previous owners carried
KFNF’s fixed assets at $5,263.64,°¢ whereas the Tedescos immediately
reevaluated them at $125,000—the purchase price of the station.®®
Second, the loss-total of $9,935.90 includes the $1,400 paid the Tedescos
as salaries. Third, the record is unclear as to whether the corpora-
tion was charged for legal and engineering expenses incurred in con-
nection with the application to move the station to Council Bluffs.*
And, fourth, included as expenses are interest accruals of $1,000 to the

“'BTAbeL_g;_,doesco brothers are the only officers of the corporation—see assignee’s portion

® Compare KFNF's 1959 form 324 (KIOA exhibit 4).

% See exhibit 4 of BAL-3579.

& See schedule D of BAL-3579. Obviously, no value was placed on the station’s goodwill.

= The income-expense statement of Feb. és, 1960, shows engineering exgenses of $421
and legal expenses of $467.25. At tr. 2594, Nicholas Tedesco seems to have sald that
there had been some engineering expenses in connection with the KFNF assignment aé)pll-
eation. The application, however, containg no engineering material, and it may be that the
witness’ reference was to the expenses incurred in checking prior to the application to see if
the frequency would work at locations other than Shenandoah. See par. 52, supra. See
also tr. 239596, 2599, 2601, 260407, 2656. 4 F.C.C. 29
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foregoing, it is concluded that (¢) KFNF’s financial circumstances—
in terms of normal ex id not materially worsen in the early
months of Tedesco operation, and (5) unforeseen losses—paper or
otherwise—cannot be accepted as the basis for the decision to move
the station to Council Bluffs. That decision, as shown below, was
made near the end of 1959; and, as stated by the examiner: “It is not
credible that broadcasters so experienced as the Tedescos would have
genuinely anticipated that the loss picture which obtained when they
purchased the station would have been reversed in less than 3
months,” 8
56. As_i)reviously indicated, the brothers’ proposal to move KFNF
to Council Bluffs was filed with the Commission on March 24, 1960,
5 n;gnths after the a}slsumed control of the station. Tl})le Tedﬁsco
position appears to be that s was necessary in getting the applica-
tion filed, sxpfge a) KIOA, Moines, had earlier filed for a power
increase on an adjacent channel (940 kc/s—KFNF’s frequency is 920
ke/s), and (b) according to the Tedescos, March 24, 1960, had been
established as the cutoff date for conflicting applications. The ex-
aminer gave some aoc’f'ﬁtance to this contention. (See initial decision,
gar. 105, note 18.) e haste with which the Tedescos proceeded is
emonstrated by the following: Nicholas Tedesco set the proposal
in motion near the close of 1959, when he phoned his consulting en-
gineer and arranged for the latter to begin on the engineering phases
of the proposal (tr. 2656-57). Immediately after the phone call to
the consulting engineer, Nicholas mailed the engineer a retainer check,
and the engineer mailed the Tedescos a map depicting the areas in
Council Bluffs suitable for the directional operation proposed (tr.
2656-58). Upon receipt of the map in early January 1960 (tr. 2653),
the Tedescos “went down to Council Bluffs looking for land” (tr.
2653), and purchased the required acreage on January 8, 1960 gtr.
2597-98). e directional operation contemplated required 30 acres
of land, but the Tedescos “had to buy 74, in order to get the land”
(tr. 2598-2600).

97 See the balance sheet and the income-expense statement, both of Feb. 29, 1960, in
BP-14026. Thus, the corporation incurs interest charges of a; roxlmateli $440 r

Tedescos and $984.38 to the assiinors of KFNF.* On the basis of the

month—$222 on loans from the brothers totaling no more than $37,5600, and $218 on the
balance of $50,000 due the assignor. The sale agreement under which the brothers bought
KFNF provided for interest on the $50,000 at the rate of 5.256 percent and the $984.38
represents the total accruals in 4.5 months at that rate of interest. The purchase ee-
ment ‘)rovldeo, however (see pp. 4-5 of the agreement in BAL-3579), that in lieu all
other interest during the first year of Tedesco operation, "Bufyer shall pay Company the
sum of One Thousand Dollars ($1,000.00) on the last date of the 12th month followin
the month in which the closin_r%takes place as a flat payment for said year.” The 4.5-mont!
accrual on $1,000 would be $375.00.

8 Actually, there was a basis for a favorable outlook at the end of 1959 : Under Tedesco
operation, the station had grossed $15,006 in broadcast revenues, and the total expendi-
tures of $20,503 included $2.684 for depreciation (see KIOA exhibit 4), $1,400 In the
brothers’ salaries, and (undoubtedly) a number of other expenses that the previous owners
had not been experiencing. Even allowing for the fact that December is usually a
month for broadcast revenues, the record is impressive, since, as found by the examiner
(I.D., par. 105), the brothers conducted no promotion campaign in Shenandoah. (KFNF's
tncome-expense statement of Feb. 29, 1960, discloses that the station spent but $380.78
for “Promotion and Advertising"” in the first 4.3 months of Tedesco operation.) If the
brothers overlooked the foregoing, it may be that each thought the other was *‘looking at
the books.” Thus, at tr. 2030—re which brother had prime knowledge as to the various
Tedesco affairs—Victor Tedesco stated: “® ¢ ¢ but, bookkeepingwise, and purchusing

uipment, and things llke that, that’s his department, and also purchasing the station.

owever, Nicholas Tedesco stated (re the purchase of KFNF), at tr. 2612: “¢ ® ¢ | am
not familiar with figures and I let [Victor] handle that. He is better in financial state-
ments than I am. I let it entirely up to his decision, as far as looking at the books.”
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57. The Board can agree that there was need for haste in filing the
.}P lication on or before the alleged cutoff date in order for the
escos’ application to receive consideration along with the KIOA
application. As above indicated, the proposal for Council Bluffs
required a design of directional antenna system, and a site had to be
acquired ; obviously, these matters are time consuming. However, the
record contains no convincing showing that anything occurred sub-
gKe%}lent to the Tedescos’ purchase or commencement of operation of
NF which precipitated the action taken. As our fin in%s above
show, the Tedescos signed a contract on May 22, 1959, to sell WISK
to Crowell-Collier Broadcasting Corp. (the assignment application
was approved on July 15, 1959) ; a contract was signed by the Tedescos
on June 30, 1959, to purchase KFNF; and they commenced their
operation of KFNF on October 17, 1959. During this entire period,
the KIOA application was pending, it having been filed, according
to Commission records, on May 13, 1959 ; the Tedescos’ engineer sub-
sequently advised them of the necessity for early action because of an
impending cutoff date for the KIOA application. (Under the Com-
mission’s rules, an application is subject to a notice of a cutoff date
during the entire pemﬂency of the application, the imminency of such
notice depending upon the application’s position on the processing
line and also upon its involvement, if any, with other conflicting ap-
plications having a higher position on the processing line.? Based on
the above, it cannot be contended that a sudden filing of the KIOA
application with a consequent cutoff date precipitated any such action.
In connection with the foregoing, the Tedescos presented no evidence
that a notice of a cutoff date was published for the KIOA application
during the period involved, necessitating a change of their plans or
the action taken.”* Moreover, as demonstrated above, it cannot be
accepted that an increase in KFNF’s financial expenses or unforeseen
losses were the cause for such action. Accordingly, the Board cannot
accept as valid any of the reasons advanced by the Tedescos for their
haste in undertaking to move KFNF. This undertaking—un-
doubtedly speeded up by the pendency of the KIOA application,
which could block their desire to move IgFNF to Council Bluffs—can
only be construed, insofar as this record shows, as one serving the
rivate interests of the Tedescos. All of the foregoing, therefore,
eads to but one conclusion: That the Tedescos’ intent at the time of
their purchase was to move KFNF to Council Bluffs.

58. This conclusion is further supported by consideration of the
following. Less than 5 months after the Council Bluffs application
was filed—in late July or early August 1960—Nicholas Tedesco visited
the Kansas City area with a view to purchasing another 30-acre tract
of land for a directional operation on the same ée(}uency 920 kc/sé in
that area (tr. 2525-27). No Tedesco application for the Kansas City
area has as yet been filed. But the Tedescos made the whole of their
intentions clear in a release to Tedesco, Inc., stockholders in January
1962. The release is in evidence as Edina exhibit 9; it is entitled

* The records of the Commission show that a public notice (FCC 60-417) was released
Apr. 21, :3:0. designating May 27, 1960, as the cutoff date for the KIOA and certain other

4 F.CC. 29
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“Projected Plans for Expansion and Estimated Worth of Individual
Radio Stations for Tedesco, Inc.” and it reads, in part, as follows:

In October 1959, Nicholas and Victor Tedesco purchased radio station
KFNF in Shenandoah, Iowa. It was the decision of the purchasers there-
after to move the station to Council Bluffs, serving the Council Bluffs-Omaha
metropolitan market. Complete investigation revealed that the 920 location
on the dial (which is the KFNF location) would also work in Kansas City,
Mo. Tedesco, Inc., has purchased and paid in full for 31 acres of land in
Independence, Mo., for the proposed station in Kansas City. Nicholas and
Victor Tedesco have agreed to sell KENF to Tedesco, Inc., after the granting
of the application to move the station to Council Bluffs, at their cost and
at no profit to them. Of course, a 6-percent interest charge for the use of
their money will be paid by Tedesco, Inc. After completion of these two
radio stations, Tedesco, Inc., will have an investment of approximately
$150,000, including land in the Kansas City market. In the Council Bluffs-
Omaha market, Tedesco, Inc.,, will have a $275,000 investment, excluding
land which will be leased. The proposed stations in the Kansas City and
Council Bluffs-Omaha markets are completely married to each other because
of the purchase of radio station KFNF and the cost should be absorbed at
50 percent each. Therefore, for a total investment of approximately
$425,000, Tedesco, Inc., will own two radio stations which, it is believed,
will be valued at a minimum of $1.250,000. An interesting facet in the
proposed construction of these two radio stations is that under the present
rules of the Federal Communications Commission, no one can stop the
construction of either station because of the protected status of the KFNF
application on the FCC processing line * * *,

59. In our view, the above paragraphs give a reasonably complete
picture of the Tedesco trafficking intent as it relates to the total KFNF
transaction. The frequency on which KFNF operates is one which
would work simultaneously in two major markets—the Omaha and
Kansas City metropolitan areas. (The Tedescos’ expressed desire is
to acquire as many stations as the rules permit and to expand into major
markets.) The Tedescos knew that the station had been operating at a
loss for years, and, hence, it was a depressed property which could be
bought at a price which did not materially excee(ﬁ:he Tedescos’ “rule-

f—tiumb” Xgure. Thus, from the foregoing, the only conclusions
which may be drawn are the following : The Tegescos, knowing that the
station was operating at a loss, must have realized, in light of the
history of such operation, that the loss situation would be likely to
continue; and that such continuing situation, pending the fulfillment
of their plans to move the station to Council Bluffs and to acquire a
second station on the KFNF frequency in the Kansas City area, could
easily be justified in light of the ultimate value of the two stations.
(See par. 58, supra.) In addition, a continuing loss situation could
be to their advantage: First, such situation could be grounds for
relocating the station; and, second, “paper” and other expenditures
which the previous owners had not been encountering would be indica-
tive of a worsening situation. (In light of our findings above—see
pars. 54 and 55—claims as to a worsening financial picture must be
rejected.) Thus, notwithstanding protestations to the contrary, it
must be concluded that the Tedescos were never, as contended in the
KFNF assignment application, “keenly interested in * * * providin%
the best possible service to the ﬁublic in the area served by the station
(par. 51, supra); and that the KFNF transaction represents “the
actions of promoters or brokers, who ‘speculate, barter, or trade in
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licenses * * * to the detriment of the public interest’” (par. 45,
supra), and constitutes trafficking of the precise type condemned by
the Commission in the 1945 proceeding involving KFNF. (Note 82,
supra.)

KBLO

60. As the material considered in detail below demonstrates, the
KFNF transaction was not the only one in which the Tedescos mani-
fested trafficking intent. Had the examiner considered the KBLO
episode from a trafficking standpoint, it is doubtful that he would
have concluded (I.D., par. 167) that “no pattern of improper station
manipulation has emerged.” The Board believes that when considera-
tion 1s given to all of the actions (and inactions) attributable to Tedes-
co, Inc., during the period between the purchase date of KXBLO and
the date Tedesco, Inc., withdrew from the KBLO venture, a trafficking
intent is apparent. 'i‘hus, Tedesco, Inc., did not seek to familiarize
itself with the Hot Springs community or otherwise seek to ascertain
the community’s needs.!®® KBLO was but 1 of approximately 100
stations to which Victor directed his form letter of October 10, 1960
(see par. 16, supra). Thus, it is obivous that Tedesco, Inc.’s primary
intent at that time was to acquire a station at any location it could;
whether Tedesco, Inc., also had a specific intent to render service
in the Hot Springs area meeting the needs of that area must be
determined on the basis of its subsequent actions.

61. As indicated above, the Tedescos made no survey of the area
prior to the purchase of KBLO. Nicholas Tedesco and Israel Krawetz
arrived in Hot Springs, Ark., the evening before the auction sale of
KBLO and left the following afternoon. During this visit, no survey
of the needs of the area was made. Other visits were made to Hot
Springs by Nicholas and Victor Tedesco in early December 1960 and
the latter part of February 1961, before the transfer application was
filed on March 22, 1961. Again, the record does not reflect that any
survey of the needs was made during either of these visits; discussions
were had with Morris, manager and trustee of the station, but such
discussions insofar as the record reflects concerned other matters. Of
course, it can be argued that a transferee purchases the know-how and
community familiarity of the transferor, if the transferor has some
role in the continuing operation of the station; but, since KBLO had

assed into receivership (thereby raising a question as to the accepta-

ility of the station in the community), these intangible assets would
appear to be of doubtful value in terms of contributing to a trans-
feree’s knowledge of the area. Furthermore, it cannot be contended
that Donald W. Johnson, who served as an announcer at KBLO for
several weeks and as Tedesco, Inc.’s representative in Hot Springs,
surveyed the needs of the area. According to Johnson’s testimony,
he was sent to Hot Springs “for the mere purpose of looking over
the town, seeing what the other stations were doing as far as format

1 It ig clear that had Tedesco, Inc., come to the Commission for an original construction
permit for Hot Springs, displaying a total lack of familiarity with the community’'s needs,
a denial of the application would have been warranted under the Suburban doctrine. See
Sudu~dan Broadcasters, 30 F.C.C. 1021, 20 R.R. 951 (1961), afirmed sub nom. Henry et al.
v. F.0.C., 112 U.S. App. D.C. 289, 302 F. 2d 191, 23 R.R. 2016 (1962), cert. den. 371

321.
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is concerned, and just listening to them, getting a good look at the
town and seeing the possibilities that could be derived from owning
a station in that city” (tr. 1258). Moreover, a review of the balance
of the record fails to disclose that Johnson contacted any of the com-
munity leaders in Hot Springs. From the above, it must be concluded
that Tedesco, Inc.—at the time it purchased the station assets and at
all subsequent times—had no specific intent to serve the public in the
Hot Springs area, as distinguished from a bare intent to acquire a
station there. Additionally, the activities of Tedesco, Inc., discussed
below reinforce this conclusion.

62. Like KFNF, KBLO was “another depressed property which
[Tedesco, Inc.] could buy right.” (See par. 50, supra.) Addition-
allg, Tedesco, Inc.’s attempted frequency manipulations with t to
KBLO—be, even before the assignment application was filed—
were not unlike those contemplated for KFNF, and are as condemned
by the Commission’s 1945 K FNF, Inc. decision (note 82, supra) as are
the Tedescos’ actions in acquiring the KFNF f uency with a view
to utilizing it elsewhere. Consistent with the Tr:gescos intentions in
Shenandoah, Tedesco, Inc., souiht to acquire KVRC’s Arkadelphia
frequency—not to utilize it in Arkadelphia, but to establish a full-
time operation in Hot Sprin%;a. Of the same tenor was the proposal
to acquire KA AB’s full-time frequency in Hot Springs, the plan being
to bring about a noncommercial operation in KBLO’s daytime-only
frequency, thereby to increase the value of the station retained. That
the frequency trade proposals did not bear fruit is beside the point,
since the trafficking intent was there, and since the failure of an im-

rog:br plan does not redeem the qualifications of the planner.2* Of
urther persuasion to the Board in this matter of determining Tedesco,
Inc.’s intent with respect to KBLO is the 4-month delay in the filing
of the KBLO assignment application. To attribute this delay to
negligence on Krawetz’ part is to ignore () that the essentially similar
K%VKY (Des Moines) assignment a’Fplication was filed on January
18, 1961—less than 2 months after Tedesco, Inc., t’}greed to buy the
station (see pars. 18, 32, and 33; supra) ; and (b) Tedesco, Inc.’s in-
terpretation of the “when and if” liability provision in the terms of the
auction sale (see pars. 17, 19, and 34, supra). Moreover, a conclusion
that Tedesco, Inc., was little more than “window-shopping” in Hot
Springs is supported by the fact that in July 1961, Victor notified
orris “that the Tedescos were involved with a station in St. Paul
[WMIN—see par. 40(d), supra] and that they would be hagpv to
forget about KBLO and set aside the sale if they could get back their
$17,000.” (See L.D., par. 55.) Whether the failure to effect a fre-
quency trade in Hot Springs contributed to Tedesco, Inc.’s obvious
view that the St. Paul venture represented a better investment is not
clear on the record and is not important. What is important is that
Tedesco, Inc., was concerned wigf rivate interest to the complete
exclusion of public interest. Accordingly, it must be concluded that

11 At tr. 2428-29, Nicholas attributed each of the proposals to Morris. However, the
examiner—obviously preferring Morris’ contrary testimony at tr. 2882-87—credited each
g tll:ena egu:he Tedescos at par. 42 of the initial declsion. Tedesco, Inc., has not excepted

the finding.
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the whole of the KBLO transaction was one of “speculation in the
public domain.” (See par. 45, supra.)

WISK

63. In the Board’s view, the Tedescos’ WISK transaction also con-
stituted traﬂickinl%. Nicholas and Victor Tedesco became the sole
partners in WISK in April 1957; on October 18, 1958, they effected
an assignment of the license to BVM Broadcasting Co., Inc. (BVM),
which was owned in equal amounts by the two brothers. Prior to
October 7, 1958, the station had operated in South St. Paul on 1590
kc/s, daytime only, at a power of 5,000 w. On the foregoing date, it
commenced operations (pursuant to program test authority) in St.
Paul on 630 ke/s, daytime only, at a power of 1,000 w. However, on
September 24, 1958, the Commission had granted requests by the
Tedescos seeking operation (on 630 kc/s) at a daytime power of 5,000 w
and a nighttime power of 500 w. Program test authority for the
modified operation was granted by the Commission on January 13,
1959, and the modified operation was licensed by the Commission on
May 5, 1959. Seventeen days later, on May 22, 1959, the Tedescos
signed a detailed contract for the sale of the station to Crowell-Collier.

64. At the time of the contract, the Tedescos’ capital contributions
to the corporation totaled $40,000.:°2 Additionally, as a result of
loans they had made to the corporation, they held notes totaling ap-
proximatelf' $108,000.>* Under the contract, Crowell-Collier was to
pay the seller $500,000 in cash and was to pay selected obligations of
the corporation in a total amount of $125,000; ** and the Tedescos wers
to pay the remaining obligations. An exact figure as to these remain-
ing obligations, as at the closing date (August 24, 1959), does not
appear 1n the record. However, they stood at $33,525.83 on May 31
1959. And from Victor’s testimony at tr. 1675-77, it can be foun
that these other obligations totaled on the order of $37,000 as at the
closing date. Thus, %’i}ctor testified that the brothers received $500,000
in cash; that the brothers’ capital contributions amounted to
$40,000; 1% that they paid their father $35,000 pursuant to a preexistin,
agreement involving the station;°¢ and that their profits amoun
to $280,000 before taxes. The last three res total $355,000, and
a subtraction of this total from $500,000 yields a difference of $145,000.
If $108,000 of the $145,000 represents the sums due the brothers for
loans to the corporation—which obligations the brothers were assum-

# This figure 18 stated in BVM balance sheets of Nov. 30, 1938, Feb. 28, 1939, and
w la}). 1 and is the figure found by the examiner in note 15 to par. 94 of the initial
sio

18 The loan figure is stated as $108,350.30 in the balance sheet of Feb. 28, 1859, and as
$107,800.30 in the balance sheet of May 31, 1959.

w4 The selections were made as at Mar. 31, 1989. The corporation was to continue to
make regular and due payments on the obligations up to the date of consummation, the
seller to relmburse the buyer for principal payments so made.

1 Victor testified that the brothers ‘‘had $241,000 in the station’”; the station’s total
assets stood at $241,940.68 as at May 31, 1809, and this api):urs to be the figure to which
Victor was referring. Obviously, for the purpose of determlning the brothers’ profit from
ae sta'}iei;’be total assets figure (which takes no account of the station’s liabilities) cannot

u .
» However, the $35,000 due the father had never been listed on the corporation’s balance

sheets.
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ing 1°"—one can arrive at the figure of $37,000 for the other obligations;
and that figure is not inconsistent with the one shown on the balance
sheet of May 31, 1959.2¢ In addition to the cash payment of $500,000,
the brothers also received (@) two parcels of land having a book value
of $10,700 and an actual value of $90,000; §b) two Cadillacs having
a book value of $8,800 and an actual value of $10,000; and (c¢) certain
accounts receivable having a book value of $28,000 and an actual value
of $25,000 (see tr. 2225-26). To sum up, on an investment of $148,000
(calpital contributions of $40,000 and loans of $108,000), the Tedescos
realized profits of at least (see note 107) $405,000 ($280,000 plus $90,000
plus $10,000 plus $25,000) .20°
65. As stated by the Legislative Oversight Subcommittee (see par.
46, supra), an early sale of a facility at a price greatly in excess of
the seller’s actual investment “give[s] rise to the inference that the
licensee’s application for the license was not made in good faith.”
Here, WIS]%) was sold by the Tedescos at a profit of approximatelﬂ
275 percent less than a year after the commencement of operation wit.
substantially improved facilities, and only 17 days after the Commis-
sion’s licensing of such facilities. But the Tedescos have persistently
contended that the station was sold because it had been operating at &
loss. This was the reason stated in the assignment application (see
ar. 38, supra), and each of the Tedescos so testified. Thus, at tr. 1673,
ictor stated :

* * * We switched to 630 on the dial, we had a 5 kw radio station, and a
very good signal and we went format radio. and the results were disastrous.
We lost $89,000, from the time we went on 630 to the time we sold it. From
the time the application was filed to transfer, and even though our position
was improving each month, we didn’t have any kind of reserve to keep the
situation going and again the case the station showed the slight profit at
the end but we already had it.»®

And at tr. 2806, Nicholas stated :
That was the reason we sold the station, yes, because of the losses.

The Board has no difficulty accepting the proposition that if financial
losses by the station were the actual reasons for the sale, a conclusion of

17 It must be noted, however, that there is evidence that the brothers. in addition to
receiving the payment of $500,000, were also reimbursed for their loans. Victor so testified
at tr. 1677, the testimony being, in effect, that some $55,000 he had received in repayment
of his loan was over and above his share of the $500,000. Findings consistent with the
foregoing were proposed by Tedesco, Inc., at par. 130 of its proposed findings. and the
examiner appears to have adopted those proposed findings at par. 94 of the initial decision.
Notwithstanding the foregoing, based on the consideration of the arrangement as a whole.
the Board believes that Victor was mistaken in testlfylnﬁothat the brothers received
repayment of their loans over and above the payment of $500,000.

1% The figure finds some support at tr. 1675, where Victor spoke in terms of paying off
a note to the Northwestern State Bank, and in the BVM balance sheet of May 31, 1959,
which 1ists as a current liability a sum of $45,000 due the bank. Although it appears
that a portion of this liability was one of the ‘“selected obligations” to be assumed by
Crowell-Collier, the Tedescos’ share of the liability could well have stood at some $37,000
on the closing date of the sale.

1 This finding of a profit to the Tedescos in an amount in excess of $400,000 demon-
strates the falsity of representations which appeared in Tedesco, Inc.'s petition for recon-
sideration (of Aug. 31, 1961) in the Franklin proceeding. (See par. 42, supra; a copy of
the petition appears in the instant record as KIOA exhibit 2.) On pages 13-14 of the peti-
tion. it was indicated that the Tedescos could have sold the station (WISK) in 1957 for

185,000 ; the petition further stated as follows: ‘Here was another grand opportunity
0 make a substantial capital gain, for if the Tedescos had sold the station at this time,
they would have, in effect, after losses, taxes, and the responsibilities of constructing a
highly complicated six-tower directional array, made more money than was realized from
the sale of WISK 2 years later.”

110 Ag the examiner found, however (1.D., &ar. 93), “they had not exhausted their cash
or credit resources” ; and among their assets were the parcels of land discussed in the
previous paragraph.
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trafficking would be inappropriate. On the other hand, if such losses
were not the reason, not only is the inference of trafficking materially
supported, but also the Tedescos are guilty of still more misrepresen-
tations. While the initial decision appears to touch on the foregoing
question, the Board believes that the facts bearing on the question
warrant a fuller treatment.

66. At the end of approximately 2 months of operation on 630 kc/s
(October 7-November 30, 1958), the WISK’s stated deficit stood at
$20,274.43, indicating losses of just over $10,000 per month. During
the next 3 months (ending February 28, 1959)—during the last half
of which the station was operating at higher power daytime and was
also operating nighttime—the deficit incre: by $19,457.02, to $49,-
731.45; thus the losses per month for the 3-month period had de-
creased to just under $6,500. During March, April, and May, the
deficit increased by $17,212.98, to $66,944.43, representing losses per
month of just over $5,700. At tr. 28027, Nicholas confirmed that “the
losses were decreasing each month”; and at tr. 2806, he testified that
the station showed a profit in the last month (August 1959) of Tedesco
operation. Thus, after only 10 months of operation on the fre-
quency,™ the station began operating at a Eroﬁt, and this fact is par-
ticularly impressive when the makeup of the station’s deficits is con-
sidered. For example, included in the 8-month loss total of just under
867,000 are more than $11,000 in depreciation—a “é)a er” loss only.}1?
Also included are more than $23,000 in monthly deferred payments,
of a type (on land, buildings, equipment, etc.) which do not normally
continue beyond a stated term of months or years.!*® Also included
are $2,400 paid to the Tedescos’ father, at the rate of $75 per week (tr.
2531-32). And also included are on the order of $10,000 paid the
brothers as salaries during the 8 menths of operation involved.!!¢

67. From the fact that large portions of the losses were either
“paper,” stockholders’ salaries, or of a nonpermanent nature, and from
the more significant fact that the monthly losses were on the decrease,
it defies credibility that the Tedescos—experienced broadcasters, who
had nursed a num{uer of stations through their early months of opera-
tion in their 10 years of broadcast activity—would have failed to
appreciate that the station would shortly turn the corner with respect
to profitability. That they did appreciate it—and that others ap-
preciated it—is evidenced by the terms of the sale to Crowell-Collier,
pursuant to which the Tedescos realized profits of more than twice

3 In its consideration of the WISK matter, the Board has attached little significance
to the fact that the Tedescos’ Interests in the station date back to 1950—with the change
of frequenc& the change of station location, antenna-directionalization, and nighttime
bhours, the WISK of 1958-59 was essentially different than the WCOW of 1950-58. See,
in the foregoln&connection, ar. 70, infra, including note 119.

12 From BVM's “Accumulated Depreciation” of $39,367.18, shown in the balance sheet
of May 31, 1959 (Broadcast Bureau exhibit 8. subpart 5, pp. 4-5), the Board has sub-
tracted_the accumulated de?reciatlon of $28,327.84, shown in BVM's original balance
sheet (Edina exhibit 23, p. 12).

1" Using the exhibits identified in the previous footnote, the Board has subtracted
$82,244.22 from $105,336.59 (installment llabilities). The examiner appears to have had
some difficulty with the practice of crediting both u}sment payments and equipment
depreciation to deficit; see note 14 to par. 92 of the initial decision. For purposes of this
decision, the Board has assumed that the practice is a proper one.

114 See tr. 2342, where Victor, in answer to the question of how long his salary had been
$635 per month, stated: “Oh, I'd say my salary was $635 a month, probably, from
October of '58, when we went on the new frequency, I was getting less than that.”
Nicholas' salary was the same as Victor’s; see tr. 1672 and 3068.
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their investment. That the Tedescos were not concerned about a pos-
sibilit{ of running out of operating funds is well evidenced by the
fact that in April 1959—1 month before the contract to sell the
station—the corgomtion purchased $10,000 worth of Cadillacs—one
for each of the brothers. See tr. 2341-42, 2362, and 2378. It is also
evidenced by the fact that the brothers could, in Nicholas’ opinion
(tr. 2547), have borrowed up to $90,000 from the Northwestern State
Bank on a 6-month basis (tr. 2547).1* It is also evidenced by the
fact that the brothers had other assets available. (See note 110,
supra.) That the Tedescos had no fear of loss situations generally
is illustrated by the purchases of KFNF (a depressed property),
KBLO (a bankru?t station), and KWKY, which Victor regarded as
“a very good buy” (tr. 1712) at $165,000 (tr. 1713) even though the
station had been losing money at the rate of $10,000 per month (tr.
2358). And that they had no fear of risking capital in the St. Paul
market is illustrated by their efforts (in February 1961) to purchase
WMIN from Franklin, and by the instant proposal.’** Consideration
of the evidence discussed above leads to but one conclusion; namely,
that losses by the station were not the reason for the sale to Crowell-
Collier. Thus far, then, all signs—the quick sale of the station, the
large profit on the sale, and the misstatements as to the reason for
the sale—are indicative of trafficking.

68. But Tedesco, Inc., contended, and the examiner found (IL.D.,
par. 94), that “WISK was not on the market, and the brothers had
not seriously considered selling the station.” ** If this is so—if the
brothers were actually seeking profits through the operation of the
improved station rather than a sale thereof, and if they were unex-
pectedly afim)roached with a fabulous offer, promising relative financial
security (I.D., par. 164)—a conclusion of trafficking would be difficult
to sustain.?®* As will be demonstrated below, however, the contention
cannot be accepted. . )

69. Notwithstanding Victor’s testimony (tr. 1674) that the brothers
“didn’t have [WISK% listed anywhere,” and notwithstanding Nich-
olag’ testimony (tr. 2507) that they “didn’t advertise” the station and
didn’t talk to any brokers about it, and that he didn’t recall talking
to anyone about 1t, Victor’s total response at tr. 1674 suggests that a

us A letter of Apr. 10, 1959, from the bank (KIOA exhibit 9, p. 8) speaks in terms of a
1ine of credit up to $50,000.

s It is interesting to note that the Tedescos, in late 1959 or early 1960—shortly atter
the disposition of WISK—commenced work on an application for Bloomington, the station
to operate on the frequency 1080 kc/s at 1,000 w. See Edina Corp. exhibit 9, p. 2, and
tr. 63840 and 2319. (Nicholas knew of the feasibility of 1080 kc))s for the general area
as early as 1958—see tr. 632-83.) However, a Commission freeze on the frequency halted
further work on the application (tr. 608, 611, 6688-689). Thereafter, the Tedescos di-
rected their attention to the acquisition of WMIN in St. Paul, and the assignment appli-
cation in that respect was filed with the Commission on Mar 8, 1961. In Tedesco, Inc.'s
reconsideration request of Aug 81, 1961, the following appears: It can be clearly stated
that Nicholas and Victor Tedesco personally, and as principals of Tedesco, Inc., have no
intentlon of ever disposing of WMIN ¢ ® ¢ However, at tr. 616-17, Nicholas testified
that the idea of applying for Bloomington on 1080 kc/s “‘never left the t'hought because we
were walting for the freeze to come off, and as soon as the freeze came off we were going
to pursue our application in which we already had an investment.” It is not dificult to
determine which of the two Intentions was uppermost in the thoughts of the Tedescos.
Thus, WMIN was ogeraﬁng on the class IV frequency 1400 kc/s, at 2‘50 w, unlimited, with
a construction permit authorizing 1,000 w daytime, while 1080 kc/s is a class II frequency,
with a maximum permissible power of up to 50,000 w.

11 The contentr:n has, of course, a Klgh degree of inconsistency with the plea that the
brothers’ concern over the station's losses led to the sale of the station.

us However, the early attempts to reenter the St. Paul market might still warrant the
conclusion,
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decision to sell the station had been made prior to the “initial effort”

en of by the examiner in pa%mph 164 of the initial decision.

us, in answer to the question: “What steps did you take toward the
sale of the station §”, Victor replied :

Well, our CPA had told us that he had borrowed money from a bank,
we had a good size loan, and we had tried to get on a bigger gross, and
we just couldn’t quite make it and actually we were approached for the
sale of the station. We didn’t have it listed anywhere,

Aside from the fact that the many inaccurate statements made by the
brothers during the course of the hearing justifg a careful approach
to virtually all of their assertions, there are indications—from both
the above-quoted testimony and other circumstances—that the station
was known—at least on a local basis—to be available for purchase.
The Tedescos’ further testimony (at tr. 1674 and 2507) is to the effect
that Washington communications attorney James A. McKenna, Jr.,
called the brothers long distance and made them an offer; that the
brothers refused the original offer; and that McKenna later visited
Minneapolis, raised the original offer, and gave them a check the same
day in the amount of $5,000. The alleged fact that McKenna had no
inkling either of the station’s availability or of its financial condition,
and yet made an offer not much lower than the $625,000 ultimately
paid, is difficult to accept. In this connection, at the time of the
offer, McKenna was a 50-percent owner and chairman of the board
of Western Broadcasting Corp., licensee of station KEVE (now
KQRS), Golden Valley (a Minneapolis suburb), Minn. The other
50 percent of Western was owned by one Robert M. Purcell. The sale
of WISK was to WISK Broadcasting Corp. (assignee), a wholly
owned subsidiary t(}:lf Crowell-Collier Publi i CoW m’ -
ment prooeedmﬁ, e assignee was represented by a i n law
firm other than McKenna’s, Purcell was proposed ag(fresident of the
nssiﬁnee corporation, and the Commission conditioned a t of the
application on Purcell’s disposing of his interest in KEVE. In meet-
ing the condition, Purcell sold his 50-percent interest in KEVE to Mc-
Kenna, who thereby became KEVE’s sole owner.

WIXK

70. Aside from any of the above, there is an abundance of evidence
that the Tedescos were contemplating a sale of WISK in anticigm,tion
of Commission apiroval of the proposal to change the station’s fre-
quencg from 1590 kc/s to 630 ke/s.'** To reach this conclusion, one
need draw only the logical inferences from the pertinent facts of rec-

ord, rejecting in the process the disingenuous explanations and denials
of the edescos, whose testimony, as has been shown, leaves much to be

1* This conclusion is particularly fatal to the Tedescos even under the restricted test
utilized by the examiner for all Tedesco transactions except KFNF ; namely, whether “the
acquisition of authorizations [was] for the purpose of profitable resale rather tham for
operation.” See initial decision, par. 160. ur holding here should not be construed as
one involving a violation of the Commission’s ‘‘3-year rule” (section 1.597—see note 84,
supra), which was adopted well after the completion of the assignment of WISK. How-
ever, were the rule applicable, it would be difficult to escape it through a claim—under

ph (b) (1) thereof—that the St. Paul facilit étrequency, power, location, etc.)
1359 was the same as the South St. Paul facility of 1930, so as to establish 1950 as the
te of Tedesco acquisition of the facility. (See note 111'. par. 66, supra.) Moreover,
even were 1950 .ccesned as the date of Tedesco acquisition, par. (d) of sec. 1.597 requires
a traflicking determination notwithstanding that the station has been operated by the
seller for more than 3 years. (See par. 46, supra.)

of
da
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desired in terms of ﬁeneral credibility. The Board has reference in

this paragraph to the important connection—essentially overlooked

in the initial decision—between the Tedescos’ maneuvers with respect

to WISK in St. Paul and correlative plans for a proposed station

£WIX.K) in New Richmond, Wis. For a proper perspective, certain
acts previously set forth will be repeated.

71. In March 1956, WISK (then, WCOW) was operating in South
St. Paul on 1590 ke/s, nondirectionally, and with 5,000 w of power.
On March 23, 1956, the Tedescos applied to move the station to St. Paul
and to operate directionally on the frequency. The proposed 0.5-
mv/m contour extended, in its easterly direction, approximately
5 miles beyond New Richmond, Wis., which lies apﬁroximately 30
miles east of St. Paul. On May 14, 1956, WCOW changed its call
letters to WISK. On June 14, 1956, the Tedescos amended their
relocation application to specif{ operation on 630 kc/s (1,000 w, day),
and a system highly directionalized to the west of St. Paul; one effect
of the new proposal was to draw the eastern limits of the 0.5-mv/m
contour nearer to St. Paul. (See KIOA exhibit 15.)

72. On July 6,1956—3 weeks after the filing of the Tedesco proposal
to change the frequency of WISK from 1590 kec/s to 630 ke/s—the
engineering firm which had handled WISK’s proposal with respect
to the latter frequency completed a contour map contemplating a
nondirectional operation in New Richmond on 1590 ke/s, at 1,000 w,
the 0.5-mv/m contour to extend (on the west) into the St. Paul area.
(See KIOA exhibit 14, p. 3.) Four days later, Nicholas Tedesco,
Victor Tedesco, and one John D. Rice * incorporated an organization
known as Radio St. Croix, Inc. Although Nicholas testified (tr. 2764
and tr. 2777) that the corporation had in mind a.gglying for 1380 ke/s
in New Richmond, he further testified that he “hadn’t seen [angthing]
on that.” Nicholas personally reviewed land availability and, usin
his own funds, secured an option in his own name on a piece of lan
for a transmitter site (tr. 2772-74). On October 24, 1956, the Com-
mission granted the Tedesco application to change WISK’s station
location and to change frequency from 1590 ke/s to 630 ke/s, and the
Tedescos were advised of this by their attorney the same day. At
8:30 p.m. on the same day, the board of directors of Radio St. Croix
held a meeting at WISK’s studios. Nicholas Tedesco submitted his
resignation as president and director of the corporation, and he and
Victor withdrew from the corporation, giving up their stock subscrip-
tion rights.?* On November 16, 1956, an ag{)hcation specifying op-
eration in New Richmond on 1590 kc/s was filed by Radio St. Croix;
the contour proposal prepared on July 6, 1956, was submitted with
thef al plication. Radio St. Croix’s stock subscribers and officers were
as follows: v

1 In August 1955, John D. Rice was a stockholder in and the manager of WKJL (later,
WCOW) in Sparta, Wis., a statlon controlled by Victor Tedesco. (See I.D., par. 835.)

1 That the contemplated WISK operation and the New Richmond proé)osal presented
an overlap situation is evident from a comparison of the KIOA exhibits identified in this
garagmph and the preceding paragraph. Additionally, in an amendment flled by Radio

t. Croix on Jan. 29, 1937, it was stated that ‘‘to avoid the possibility’” of “a question as
to [the Tedesco brothers'i multiple holdings,” ‘it was deemed advisable by all parties
concerned to withdraw these individuals from the corporation.” See, also, Nicholas®
testimony at tr. 2783.
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Norman N. Abramson 40 percent, treasurer
Vernon Iwanoski 30 percent, president
Walter A. Swanson 5 percent, vice president
Vito Vitale 15 percent, vice president
Zel S. Rice, 11 10 percent, secretary

Abramson, Iwanoski, and Swanson were St. Paul businessmen, each of
whom had advertised on WISK ; they were friends of the Tedescos,
Nicholas describing them (tr. 2787) as “very friends * * * ex-
tremely good friends.” None of the three had had broadcast experi-
ence; according to Nicholas, however, each had expressed an interest
in getting into radio, and when Nicholas asked them “if they would
want to step in and go into” the New Richmond venture, “they said
they’d love to” (tr. 2782-83). Vito Vitale was a friend and former
schoolmate of Nicholas and he, too, had expressed to Nicholas a desire
to get into radio (tr. 2524-25). Zel S. Rice II is an attorney and is
John D. Rice’s brother. By amendment of January 29, 1957, the pro-
posed power of the station was raised from 1,000 w to 5,000 w, the new
0.5-mv/m contour extending well into the St. Paul area.

73. After the filing of the application, Nicholas continued to render
assistance to the corporation, on one occasion driving to New Rich-
mond to take “pictures from the site in different directions that was
requested by the engineer” (tr. 2785). Additionally, the WISK
studios were used for meetings by the stockholders, N}i,cholas telling
them that “the facilities [were] available for them anytime they
wanted to use it” (tr. 2786-87). The Radio St. Croix application was
designated for hearing by the Commission; subsequently, on Decem-
ber 18, 1959, it was severed from the hearing and granted. (Docket
No. 12179, FCC 59-1262.) As indicated above, the application had
been amended to specify 5,000 w of power—the same power which
had been utilized by the Tedescos in operating on the frequency in
South St. Paul. At all times, the call letters of the New Richmond
station have been WIXK.

74. BkDecember 18,1959, the Tedescos had completed their transfer
of WISK to the Crowell-Collier subsidiary. According to Nicholas,
he received a call from Zel Rice II immediately after notice was
received of the grant to Radio St. Croix, Rice requesting Nicholas to
ask the other stockholders “to go ahead and get their money together
so we can start construction of the station” (tr. 2797). Other than
that he had been asked to do so as a favor, no explanation was offered
as to why a nonparty to the permittee should be the one to contact the
other stockholders. {‘Iotwithstanding their alleged original enthusiasm
for the New Richmond venture (see par. 72, supra), and notwithstand-
ing that they had just completed 3 years of prosecution of the applica-
tion, Abramson, Iwanoski, and Swanson (representing 75 percent of
the permitte’s stock) indicated a desire to withdraw from the venture,
and each was willing to part with his subscription rights “for exactly
what he put into it” (tr. 2800). According to Nicholas, each of the
three wished to withdraw because he needed the money for other pur-
gosa (tr. 2797-2800). In any event, on March 12, 1960, Abramson,

wanoski, and Swanson contracted to sell their subscription rights.
As a result of the contract (KIOA exhibit 14, p. 14), Victor and
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Nicholas each emerged with a 21.1-percent interest (later increased to
22.5 percent each), and their brother-in-law, Alfred Gentile, gained
a 15.8-percent interest. In accordance with the foregoing, an appli-
cation re%uesting a transfer of control of Radio St. Croix was filed
with the Commission in April 1960, and was granted by the Commis-
sion on June 23, 1960. (See BTC-3434.

75. From the above, 1t is seen that where the Tedescos had formerl
operated a station (WLSK, 1590 ke/s, 5,000 w, daytime only) in Soutli'
St. Paul, they emerged several years later in control (with their
brother-in-law) of a station (WLXK, 1590 ke/s, 5,000 w, d:Xtime
only) in New Richmond.’?® Because of the high powers utilized, and
because of the short distance between the two communities, a substan-
tial land area was common to the respective service areas of the two
stations; obviously, the simultaneous ownershiP of the two stations
would have been precluded by the Commission’s multiple ownership
rule (sec. 73.35). It is clear to the Board that from the time the
Tedescos amended their relocation application to specify 630 ke/s, it
was their intention to ultimately own and operate a station on 1590
ke/s in New Richmond.?* Tt 1s similarly obvious that Abramson,
Iwanoski, and Swanson were persuaded to serve as substitutes for
the Tedescos during the period when the latter could not reveal them-
selves as the real parties in interest in the New Richmond proposal.12¢
From the foregoing conclusions, there follows the further conclusion
that it was the Tedescos’ intention—at the time they organized Radio
St. Croix—to ultimately dispose of WISK, thereby eliminating the
overlap problem which precluded the simultaneous ownership of
WISK, and the pro New Richmond station. Since this intention
arose at the time when the Tedescos were seeking from the Commis-
sion a frequency change and other substantial improvements for
WISK, mea.r situation of trafficking is presented. Standing with
the other instances of trafficking set forth above, or standing alone, a
%ﬁalfiﬁcation of Tedesco, Inc., in the instant proceeding is clearly

ed for.

Other stations

76. The Board does not pro to probe in detail the remaining
Tedesco transactions, since (a; additional conclusions of trafficki
would be cumulative, and (&) conclusions of no trafficking would not

affect the decisional significance of the Tedescos’ actions with respect
to KFNF, KBLO, a.ngrll WISK-WIXK, which, by themselves, estab-
lish a clear pattern of trafficking in the 195661 period. In part,
contentions by Edina, Swanco, and the Broadcast Bureau that the

12 In their reconsideration request of Aug. 31, 1961 (see par. 42, supra), the Tedescos
represented that WIXK “lost in excess otufu,ooo since it went on the air in October of
1960.” (KIOA exhibit 2, p. 19.) This is in contrast to Victor's testimony at tr. 1973
that: “New Richmond was a very profitable little station.”” Moreover, when the Tedescos
sold their WIXK holdings in August 1962 (to avoid an overlag situation with resJ)ect to
their instant application), they sold them at a substantial profit. See 1.D., pars. 101-102,

122 The similarities between the brothers’ freq#xency man é)ulatlons in the St. Paul area
and those they contemplated with respect to KFNF and KBLO cannot be overlooked.

124 During the course of the hearing, Victor called Swanson and 1wanoski, advising them
that they had no obligation to talk to couneel for any of the parties in the proceeding with
respect to their participation in the New Richmond venture or with respect to their rela-
tionship with the brothers (tr. 1884). (From Victor's testimony at tr. 1881, it is apparent
that Mr. Abramson is deceased.)
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Tedescos have engaged in trafficking throughout their broadcasting
careers are based on “the multiplicity of the transactions.” For ex-
ample, among other conclusions proposed by the Broadcast Bureau
were the following:

28. During 14 years in broadcasting, and trading under 19 different legal
names, Nicholas and Victor Tedesco have consummated 16 transactions in-
volving broadcast authorizations—an average of more than 1 completed
transaction per year. They have unsuccessfully attempted to sell broad-
cast authorizations twice and they have tried unsuccessfully to purchase
such authorizations on four other occasions. Stated simply, they have at-
tempted to buy, sell, trade, or barter in broadcast authorizations 22 times
in 14 years—an average of more than 1.5 transactions per year.

[ ] * L ] * L ] * *

80. The Tedescos have applied for nine CP’s during the 14-year span—an
average of about one every 18 months. Seven of these CP’s were granted.
The Tedescos have disposed of every interest in the stations represented
by those seven construction permits. In other words, today they hold no
interest in any station represented by those seven original construction
permits.

L [ ] » - [ ] [ ] *

82. Nicholas and Victor Tedesco have profited substantially from their
buying, selling, and trading in broadcast authorizations * * *. On September
1, 1948, and May 10, 1949, Nicholas and Victor showed a net worth of
$14,577 and $8,870, respectively. In the fall of 1960 (after they bhad sold
their interest in station WISK, St. Paul; their interest in WCOW, Sparta,
Wis.; their interest in KWEB, Rochester, Minn.; and their remaining 40
percent in KCUB, Red Wing, Minn., their joint net worth exceeded $1 mil-
lion. Even after Tedesco, Inc., was formed (with its attendant construction
and operating costs), and after the Hot Springs sale fell through, supra,
the Tedescos showed a combined net worth of over $600,000 as of April 1,
1962

It was the examiner’s view that to conclude trafficking “on the basis
of the multiplicity of the transactions, each of which was approved
by the Commission at the time, would be to engage in a mere numbers
game.” (LD., par. 167.) However, that there 1s something more to
the Tedesco statistics than “a mere numbers game” is illustrated by the
transactions considered in detail above, and by the misrepresentations
rampant in virtually all phases of the Tedescos’ testimony and docu-
mentary submissions—and not just with respect to the KBLO trans-
action, where the examiner himself found Tedesco misrepresentations
and other misconduct to a degree warranting a denial of the Tedesco,
Inc., application on character grounds. Had a more extensive treat-
ment been accorded the whole of the WISK transaction and the testi-
mony concerning it, a closer scrutiny of the other Tedesco transactions
undoubtedly would have followed. Such a scrutiny would have
revealed, for example, the inconsistencies in the representations as to
WIXK’s financial situation (see note 122, supra), and the changing
representations as to the reasons for the sale of WKLK (Cloquet,
ann.) 21 Trrespective of the foregoing, however, and for the reasons

b . 9 of its petition for reconsideration of Aug. 81, 1961 (KIOA exhibit 2), it was
mtes.tl'; part, n%l]ows: «“ s« ¢ ¢« WKLK was operating under a deficit * * °. Tme:{
eoupled with the fact that Mr. Albert Tedesco was then a naval reservist and was fac

vitg the pooslblug of being ecalled into service during the Korean war, caused additional
uncertainties in this venture * ® *.” Vietor clung to this representation at tr. 1646:
“Algo, the Korean war came about, and my brother Albert, the general manager of the
station, was a naval reservist and subject to call. If I remember correctly, think he

4 F.CC. 2d
106-500—66——8
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stated in the first sentence of this paragraph, the Board will not resolve
the question of whether any of the other Tedesco transactions present
a trafficking situation, but will assume, arguendo, that they do not.

The Tedescos’ admission

77. In a large respect, the trafficking conclusions reached above are
themselves cumulative, 1n that the Teﬁescos have admitted that their
participation in the broadcast business has been to “speculate, barter,
or trade in licenses.” (See par. 45, supra.) Thus, the newspaper
article referred to at note 32, supra—which article was reprinted by
Victor, distributed along with a prospectus concerning Tedesco, Inc.,
and verified as to its essential accuracy by Victor—after reporting that
the brothers “had just sold their St. Paul radio station, WISK, for
$750,000 cash to the Crowell-Collier Publishing Co.,” and had “within
10 years * * * parlayed $8,500 into three-quarters of a million plus
some neat profits on other radio station sales,” further reported (in
part) as follows:

The Tedesco “magic” formula is simple: Buy, plow profits into the sta-
tion, sell, buy another. Their enterprises have included, at one time, WKLJ
in Sparta, Wis.; KDUZ in Hutchinson (now run by their brother, Al, who no
longer is associated with the corporation); KCUE, in Red Wing, which
they still own, and KWEB in Rochester.

The article is in the record as Tedesco exhibit 10-GG; Victor was
quizzed concerning the article at tr. 1816-17, the transcript reading,
in pertinent part, as follows:

Q. * * * Now, did Mr. Hieberth obtain the information for this state-
ment from you?
» L] * * * * L ]

The WrrNEss. He did obtain the information from me. However, it was
his words, the “magic formula.” I did not say that. Of course, I can not
deny that I have bought radio stations and I have built radio stations, have
sold radio stations, but the most significant thing here is that I plowed
the profit back into the radio.

Q. Your quarrel, if you have any, with that statement, is with the use
of the expression “magic formula”?

A. I didn't—I didn’t like that phrase, but the story was written, I didn't
have a chance to see it.

Q. But the remainder of that sentence, of which that is a part, is ac-
ceptable or correct?

A. I bought radio stations, I sold them, and I plowed money into sta-
tions. It must be correct. That is what we did.**

In light of the above and other corroborative testimony by Victor
(tr. 1955-60), the examiner’s holding (I.D., par. 108, note 20) that
“The hearsay nature of the newspaper column deprives it, of cou

of evidentiary value for the purpose of proving the facts stated there-
in” cannot be sustained.

was called and, subsequently, he got the deferment.” Similarly, Nicholas, at tr. 2703,
in answer to a question concerning Albert’s military status, stated : “Yes, that's true. In
fact, he was—1I believe he was notified, and then we wrote, we wrote to see if we could get
an extension.” However, at tr. 3082, Nicholas withdrew as a reason for the sale of

KLK “Al's status at the time of the Korean war,” declaring that the petition for re-
consideration was incorrect in that respect, and asserting that the Ted were n
over such status at the time Albert was manager of WCOW, South St. Paul. (See, in the
foregoing connection, tr. 2703—-05.) It is interesting to note, however, that concern over
Al’s status did not cause WCOW to be put up for sale.

1% As is evident above, the Tedescos did not “plow’ all their profits back into radio.

4 F.CC. 24
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In sum

78. Under the trafficking issue herein, the Board’s conclusions are
(a) that Nicholas and Victor J. Tedesco trafficked in a broadcast
authorization in connection with KFNF, Shenandoah, Iowa; (5) that
Tedesco, Inc., and Nicholas and Victor J. Tedesco similarly trafficked
in connection with KBLO, Hot Springs, Ark.; and (¢) that Nicholas
and Victor J. Tedesco committed still another act of trafficking in
connection with WISK, St. Paul, Minn., the transgression also infect-
ing their transactions with respect to WIXK, New Richmond, Wis.
Any one of the trafficking acts is sufficient, in the Board’s view, to
warrant disqualification of Tedesco, Inc., in the instant proceeding.
When they are viewed together, a holding short of disqualification
could be justified only upon an unreasonable holding that the Com-
mission’s original specification of trafficking issues against the above
persons was entirely without purpose. And when they are viewed
alongside the web of Tedesco and Tedesco, Inc., misrepresentations
woven through the whole of the evidence under the trafficking issue,
the case for disqualification of Tedesco, Inc., becomes compelling be-
yond question.}”

V. Summation and Order

79. It has been concluded that Edina Corp.’s failure to sustain its
burden of proof under issue 13 (the site availability issue) dictates a
denial of its application, and a denial as well of its petition for leave
toamend of April 20,1965. With respect to Tedesco, Inc., it has been
concluded (a) (under issues 14, 15, and 16) that Tedesco, Inc., violated
section 310(b) of the Communications Act in prematurely assuming
control of KBLO, Hot Springs, Ark.; that the violation warrants a
denial of Tedesco, Inc.’s application; and that associated misrepre-
sentations presented in sworn pleadings and testimony of corporate
officials of Tedesco, Inc., further preclude a conclusion of requisite
xaliﬁcations on the part of that asplicunt; and (&) (under issue 17)

at Tedesco, Inc., and Nicholas and Victor J. Tedesco have committed
trafficking acts to a degree requiring Tedesco, Inc.’s disqualification
herein ; and that associated misrepresentations by the named persons
further preclude a conclusion of requisite qualifications on the part
of that applicant.

Accordingly, it is ordered, This 17th day of June 1966, (a) that the
petition for leave to amend, filed by Edina Corp. on April 20, 1965,
Is denied: (b) that the application of Edina Corp., for a construction
permit for a new standard broadcast station, to operate on the fre-

uency 1080 kec/s at Edina, Minn. (BP-14018), /s denied; and (c)

at the application of Tedesco, Inc., for a construction permit for a
new standard broadcast station, to operate on the frequency 1080 ke/s
at Bloomington, Minn. (BP-15272), /s denied.

Horace E. SvonNE, Member.

17 Sych of the examiner’s findings of fact at pars. 74-110 of the initial decision as are
pot inconsistent with the findings set forth herein and in the appendix may be regarded
as adopted. However, his conclusions under the trafficking issue, set forth at pars. 160—
173 of the initial decision, are deleted. .

4 F.C.C. 24
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APPENDIX

RULINGS ON EXCEPTIONS TO INITIAL DEOISION

Beception No.
1-20, 107-133 0 e e

21

- S ——

23

25, 87, 40,92, 96— .-~
26

X

41

42, 51

43, 45, 46, 48, 89, 90,
93-95, 99, 108, 187,
138.

4 F.CC. 24

Ezcoptions of Edina Corp.

Ruling

Denied as moot in view of the denial of the two applica-
tions on other grounds. See decision, note 2 (par. 2).

Denied in substance; whatever the geographical location
and physical characteristics of the proposed trans-
mitter site, the significant fact is that the local authori-
ties had zoned it as residential district.

Denied in substance; whatever the experience and op-
timism of Edina Corp.'s zoning attorney and his law
firm, the significant fact is that his attempts to secure
rulings favorable to Edina Corp. were uniformly
rejected.

Denied ; the requested findings are either already made
or are inferable from the balance of the findings in the
paragraph complained of.

Denied as immaterial, cumulative, or lacking in deci-
sional significance.

Denied in substance; that Tedesco, Inc., or others played
an active role in getting the zoning matter scheduled
by the city council does not alter Edina Corp.’s position
before the Commission.

Denied in substance; see ruling on previous exception.
See, also, decision, note 14 (par. §).

Denied in substance; it is clear from a reading of the
minutes of the council meeting (Edina Corp. exhibit
11-A) that a majority of the council regarded the
conditional-use request as not before it.

Denied ; the examiner has fairly summarized the evi-
dence. And see ruling on previous exception, as well
as decision, note 13 (par. §).

Denied in substance ; inherent in the sentence complained
of is a finding that the action “could go either way.”
However, Edina Corp’s burden was to show reasonable
assurance of site availability, not merely a possibility.

Denied in substance; see decision, notes 13 and 14 (par.

5).

Denied : the findings complained of are supported by the
record.

Denied in substance; see decision, parse. 9-11.

Granted in part, as reflected in the decision, par. 25. As
to the balance of the exception, see ruling on Edina
Corp.'s exceptions 43 et al.

Denied in substance, since the Tedescos undoubtedly
learned of the Central Airlines matter from Morris.
However, it is clear that Nicholas encouraged the
renegotiation; and the use of the arrangement by
Tedesco, Inc., officials and employees prior to approval
of the transfer constituted an act of ownership.

Granted in substance, as reflected in the decision, pars.
80 and 62 (including notes 51 and 101).

Denied, in that the findings requested are inherent in
the findings made by the examiner.

Denied ; the examiner has adequately summarized the
significant facts of record.

Denied ; findings or conclusions of additional misstate-
ments, misrepresentations, or misconduct by the
Tedescos, Krawetz, or Tedesco, Ine, would be
cumulative.
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RULINGS ON ExoEPTIONS TO INITIAL DrcisroN-——Continued
Baceptions of Pdine Corp.—Continued

EBaception No. Ruling
44 Granted ; in par. 58 of the initial decision, change “Arka-
delphia” to “Arkansas.”
47 Granted ; the examiner’s findings at pars. 63-65 of the

initial decision are supplemented at pars. 21 and 31
and note 47 (par. 22) of the decision.

49. Granted ; in the first sentence of par. 65 of the initial
decision, change “Trustee’” to “Referee.”

50 Granted in substance, as reflected in the decision, par. 20.

52, 53, 140 ______. Granted in part and denied in part, as reflected in the
decision, pars. 22 and 35.

54-56. ‘Granted in substance, as reflected in the decision, note
52 (par. 81).

57 Granted in substance, in that the decision sets forth a

more complete background with respect to the addition
of the trafficking issue to the proceeding.

58-62, 6468, 72, 76-80. Denied, in that the Board has assumed, arguendo, that
the Tedesco transactions other than those related to
KFNF, KBLO, and WISK-WIXK do not present traf-
ficking situations. See, also, ruling on Edina Corp.
exceptions 43 et al. However, some of the additional
background data called for by these exceptions are
included in the decision.

Granted to the extent indicated in the decision, par. 76,
including note 125 (Albert’s military status). As to
the balance of the exception, see previous ruling.

Granted in part and denied in part, as reflected in the
decision, pars. 63, 71, and 72.

, T1 Granted, in that the first two sentences of par. 91 of the
initial decision are deleted; see, in this connection,
decision, par. 67.

Granted in substance, as reflected in the decision, par.
67 (including note 115).

Granted in part and denied in part, as reflected in the
decision, par. 65.

Granted in part and denied in part, as reflected in the
decision, note 58 (par. 37).

Granted in part and denied in part, as reflected in the
decision, pars. 70-75.

e eeeee——m-——=-— Granted in substance, as reflected in the decision, pars.
50-51 and 54.

Granted in substance, as reflected in the decision, pars.
15 and 16.

Granted, as reflected in the decision, par. 77.

Granted, as reflected in the decision, note 32 (par. 18)
and par. 77.

Granted, and par. 108 is corrected to show that the
Tedesco, Inc., response of June 10, 1961, was signed, not
by counsel for Tedesco, Inc., but by Victor (for him-
self) and Nicholas (for himself and as president of the
corporation). )

Granted toﬁothe extent indicated in the decision, pare, 15,
50, and 60.

Granted to the extent indicated in the decision, par. 67.

Granted to the extent indicated in the decision, pars.

4142,

Granted ; in this sixth sentence of par. 110 of the initial
decision, change “April 18, 1961” to “June 15, 196L.”
Granted to the extent indicated in the decision, note 118

(par. 67).
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RuULINGS ON ExcepTIONS TO INITIAL DECIsSIoN—Continued

Eaoceptions of Edina Corp.—Continued

Eaception No. Ruling

134 Denied in substance; the significant fact is that neither
a request for “rezoning’ nor one for “a variance from
prescribed zoning” would be successful. See decision,
par. 5.

135, 136 __. Denied in substance for the reasons stated in the appro-
priate paragraphs of the decision and in the rulings
on this applicant’s exceptions to the findings of fact
under the site availability issue.

139 Grglnted in substance, as reflected in the decision, pars.
-32.
141 -- Granted in substance; pars. 4548 set forth a more com-

plete statement as to the Commission’s concern with
trafficking. See, also, decision, note 127 (par. 78).

142,143 . Granted in substance as to the examiner’s conclusions
involving WISK and WIXK for reasons stated in the
decision, pars. 63-75. Denied in substance as to the
remainder ; see decision, par. 76. See, also, ruling on
l(Ddina (830rp exception 58; and see decision, note 127

par. 78).

144-147_ . Granted in substance. Issue No. 17 is directed to the
question of whether “Tedesco, Inc., or its principals,
Nicholas and Victor J. Tedesco, have trafficked or at-
tempted to traffic in broadcast authorizations” (em-
phasis added), and not whether they would in the
future. Two other points may be made: (a) Although
there has been no attempt to conceal the ‘“up-market-
ing” plan, this record is replete with attempts to con-
ceal trafficking and other improper activities; and (d)
the Tedescos’ sale of a station (WISK) in the major
market of St. Paul and their subsequent purchases in
smaller markets, such as Hot Springs and Shenandoah,
are completely inconsistent with the announced “up-
marketing” plan. Pars. 170-172 of the initial decision
are among those deleted by the Board. See decision,
note 127 (par. 78).

148, 150 ___. Granted in part and denied in part, as reflected in pars.
37-78 of the decision.
149 Denied as to issues Nos. 2 and 8; see ruling on Edina

Corp. exceptions 1 et al. Denied as to issue No. 13;
see ruling on Edina Corp. exceptions 135 et al.

151, 152 o Denied for the reasons set forth in the decision, pars. 4-8.
Rulings on Ezceptions of Tedesco, Inc.
1-3,42,43,59_________ Denied as moot in view of the denial of the two applica-

tions on other grounds. See decision, note 2 (par. 2).
4 Denied. Such of the requested findings as are not al-

ready contained in the initial decision, pars. 83 and
34, would contribute nothing of substance to the
decision.

5. Denied in substance ; even if Morris stated that he would
like to move out of the existing studios, the fact re-
mains that he made no effort to do <o prior to the pur-
chase of the station by Tedesco, Inc.

6 - Denied. Actually, the finding as made by the examiner
views the whole of the pertinent evidence in the light
most favorable to Tedesco, Inc. See decision, par. 25,
including note 48. As to Tedesco, Inc.’s knowledge that
it would be respomsible for losses, see decision, note
49 (par. 30).

4 F.0.C. 24
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RULINGS OF FExCEPTIONS TO INITIAL DEcCIsioN—Continued

Rulings on Exceptions of Tedesco, Inc.—Continued

Ezception No.

12

13

14
15.

17

27,31, 40 e

Ruling

Denied ; the finding complained of finds record support
in Tedesco, Inc.,, exhibits 10-E and 10-G (Nicholas’
letters of November 23, 1960, and December 27, 1960).

Granted, and the fifth sentence of par. 39 of the initial
decision is deleted.

Denied ; the matter of the station’s losses after the sta-
tion’s purchase by Tedesco, Inc., underscores Tedesco,
Inc.'s lack of good faith in handling the assignment
application.

Denied in substance; whether or not some or all of the
subjects were prospective in nature, the significant
fact is that, in major respects, the Tedescos were
{ssuing the orders and Morris was carrying them out.
See decision, par. 30.

Denied in substance ; the significant fact is that Nicholas
was issuing orders prior to Commission approval of
the transfer.

Granted ; for want of materiality, note 9 (par. 46) of the
initial decision is deleted.

Denied in substance ; see decision, pars. 26-29.

Denied in substance; notwithstanding that Johnson
“became cooperative and followed Morris’ instruc-
tions,” the significant fact is that Nicholas was issu-
ing orders in major respects.

Denied in substance. As to the first part of the excep-
tion, the fact that Morris continued to perform a
number of management functions is not inconsistent
with the holding that “effective control over the sta-
tion had passed into Tedesco hands”; see decision,
par. 30. As to the second part, the optimistic tone of
Morris’ letter is not inconsistent with the finding that
the Tedesco order moving Johnson to Des Moines
“created a problem for Morris.”

Denied ; the substance of the finding requested was made
by the examiner in the paragraph complained of.

Denied; that Morris became aware upon the receipt of
the letter of January 20, 1961, that the application had
not been flled, is not inconsistent with the fact that he
was under the impression, prior to that time (and
again, within a reasonable time thereafter), that it had
been filed.

Denied in substance ; Krawetz’ lack of credibility is well
established on the record, and the testimony relied
upon in the exception is completely unworthy of belief.

Denigd; the examiner correctly interpreted the Board's
order.

Denied in substance; in view of Morris’ impression that
“Nick thought I would sign it as soon as I talked to
my lawyer” (tr. 2047), it is clear that he understood
the gift offer to relate to his signing of the affidavit.
Moreover, he did talk to his lawyer, and that this did
not fully satisfy Nicholas’ condition precedent is evi-
dent from the fact that the record does not show that
Nicholas followed through with the promised gift.

Denied, in that the Board has assumed, arguendo, that
the Tedesco transactions other than those related to
KFNF, KBLO, and WISK-WIXK do not present
trafficking situations.

Denied ; all of the Tedesco brothers’ broadcasting trans-
actions are within the scope of the trafficking issue.

4 F.CC. 2d
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RULINGS ON ExCEPTIONS TO INITIAL DECcIisroN—Continued
Rulinge on Eaxceptions of Tedesoco, Inc.—Continued

Eaception No. Ruling
Granted in substance; in the last sentence of par. 85 of
the initial decision, insert “to Nicholas” following

“gtock interest.”
29 Denied ; the finding contended for is made in par. 92 of
the initial decision.
32 Grémted, and note 16 (par. 100) of the initial decision is
eleted.
83 Granted ; the last sentence of par. 101 of the initial de-

cision is revised to read as follows: “A total of $10,000
was paid by the Tedescos for this stock, and each later
acquired an additional 125 shares at $5 per share.”
Granted in substance; in the third sentence of par. 102
of the initial decision, change ‘“somewhat less than
$3,500” to “‘$2,750.”
Denied ; the finding 1s relevant. See decision, note 98
(par. 55).
36 e Denied in substance ; however, the Board disagrees with
80 much of the last sentence of the paragraph (par.
106 of the initial decision) as suggests that the inten-
tion to move the station was a qualified one.

37,41 e Denied as immaterial.

38,39 - Denied ; see decision, note 32 (par. 16) and par. 77.

44 Denied, as reflected in the decision, par. 24.

45 Denied, as reflected in the decision, par. 25.

46 Denied, as reflected in the decision, pars, 26-29.

Y (U Denied, as reflected in the decision, par. 30.

48 Denied, as reflected in the decision, par. 32.

49. Denied, as reflected in the decision, pars. 24 and 30-32.

50. Denied, as reflected in the decision, pars. 31-35; see,
particularly, counsel’'s admissions set forth in par. 33.

51_ Denied, as reflected in the decision, note 52 (par. 31).

b2 Denied, as reflected in the decision, par. 31.

3, Denied, as reflected in the decision, par. 36.

b4 Denied, as reflected in the decision, note 82 (par. 46).

[+ S, Granted to the extent that all of the examiner's con-

clusions as to the trafficking issue have been deleted;
see decision, note 127 (par. 78). As to the conclusions
complained of in the exception, however, the Board is
in substantial accord.

b6, 68 Granted to the extent that all of the examiner’'s con-
clusions as to the traficking issue have been deleted;
see decision, note 127 (par. 78). The Board agrees,
however, that the KFNF transaction constituted traf-
ficking ; see decision, pars. 49-59.

57 Granted to the extent that all of the examiner’s conclu-
sions as to the traficking issue have been deleted ; see
decision, note 127 (par. 78). See, however, ruling
on Edina Corp.’s exceptions 144 et al.

60, 61 Denie:{l9 for the reasons set forth in the decision, pars.
14-79.

Rulings on Exceptions of Swanco Broadcasting, Inc. of Iowa (KIOA)

1,7, 8,10, 11, 14, 52, 88_. Denied; findings or conclusions of additional misstate-
ments, misrepresentations, or misconduct by the
Tedescos, Krawetz, Johnson, or Tedesco, Inc., would
be cumulative.

2,69 - Denjed; the examiner has adequately reported the
significant facts of record.
8,44 . Denied as immaterial, cumulative, or lacking in

decisional significance.
4 F.CC. 24
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RuLiNes oF ExceprioNs T0 INITIAL Drcision—OContinued
Rulings on BEaceptions of SBwanco Broadcasting, Ino. of Iowa (KI0OA)—Continued

Ezception No. Ruling
4 Denied ; the requested findings appear in par. 38 of the
initial decision.
5. Granted in substance, as reflected in the decision, par. 28.
12, 54 Granted in substance, as reflected in the decision, par. 22.
13 Granted in substance, as reflected in the decision, note
52 (par. 31).

15-18, 20-26, 30-36, 56— Denied; see ruling on Edina Corp. exceptions 58 et al.

59, 61, 63.
19 Granted in part and denied in part; see ruling on Edina
Corp. exception 63.
7. Granted, in that the first two sentences of par. 91 of the
initial decision are deleted; see, in this connection,
decision, par. 67.

28,29,60 - _.__ Granted in part and denied in part, as reflected in the
decision, pars. 64—60.

3743, 62 Granted in part and denied in part, as reflected in the
decision, pars. 70-75.

45,46 e Granted in substance, as reflected in the decision,
par. 51.

47,49 ________________ Granted in substance, as reflected in the decision,

pars. 66-58.

4864 _______________ Granted in substance, as reflected in the decision,
pars. 52-53.

50. Granted in substance, as reflected in the decision,

pars. 54-56.

;3 I Granted in substance, as reflected in the decision,
note 32 (par. 16) and par. 77.

55. Granted in substance, as reflected in the decision,
note 82 (par. 48).

65. Granted in substance, as reflected in the decision,
pars. 51-59.

66,67 e Granted in substance; see Edina Corp. exceptions 144
et al.

68_ Granted, in that par. 173 of the initial decision has been

deleted ; see decision, note 127 (par. 78).
Rulings on Exceptions of the Broadcast Bureau

1 Granted to the extent that the respective proposals are
summarized in par. 1 of the decision.

2-6,37,38 ccceeeee - Denied as moot in view of the denial of the two appli-

: cgtlons on other grounds. See decision, note 2 (par.

2).

7 Granted ; in the third sentence of par. 32 of the initial
decision, change ‘“‘sole” to “sold.”

8. Granted; in par. 58 of the initial decision, change
“Arkadelphia” to “Arkansas.”

9. Denied, in that the significant statistics involved can be

determined from the findings made. See, however,
decision, par. 76, where a number of the statistics
urged by the Bureau are set forth.

10-14, 18, 20-22, 24, Denied; see ruling on Edina Corp. exceptions 58 et al.

) 20.

15 Granted to the following extent: Par. 88 of the initial
decision is supplemented to show that (a) whereas
the original application was submitted on February 28,
1950, it was returned by the Commission on March 10,
1950, as incomplete, and resubmitted by the appli-
cant on March 20, 1950; and (b) the amendment
specifying 5 kw was flled on October 20, 1950.

4 F.CC. 2d
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RuLiNGgs oN ExcepTioNs TO INITIAL DECISioN—Continued
Rulings on Eaceptions of the Broadcast Bureau—Continued

Ezception No. Ruling

16. -—. Granted; in the fifth sentence of par. 84 of the initial
decision, change “WKJL" to “WKLJ.”

17 Granted ; in the sixth sentence of par. 84 of the initial
decision, change ‘“sole” to *‘sold.”

19. Granted ; in the last sentence of par. 85 of the initial
decision, insert “to Nicholas” following “stock
interest.”

23 Granted to the extent reflected in decision, pars. 63, 71,
and 72.

2 e Granted to the extent that the first two sentences of

par. 91 of the initial decision are deleted; see, in this
connection, decision, par. 67.

26. Granted in part and denied in part, as reflected in the
decision, pars. 63-67.

28__ — Granted; in the first sentence of par. 96 of the initial
decision, change “May 20, 1957” to “May 29, 1957.”

30-- Granted in substance, and note 16 (par. 100) of the
initial decision is deleted; see decision, par. 75.

31 Granted in part and denied in part, as reflected in
the decision, pars. 70-75.

32 e Granted in substance, as reflected in the decision, pars.
50-59.

33. Denied as lacking in decisional significance.

%3 Granted in part and denied in part, as reflected in the
decision, pars. 40—44.

35 Granted in substance, as reflected in the decision, note
32 (par. 18) and par. 77.

36. Denied. The exception is essentially repetitious of pars.

89-111 of the Broadcast Bureau’s proposed findings,
and is inconsistent with the procedural requirements
of section 1.277(a) of the Commission’s rules. Com-
pare Biscayne Television Corp., 11 R.R. 1113, 1118-19
(1956), and case cited.

89. Granted in substance; see ruling on Edina Corp. excep-
tion 141.
40,42 _______________ Granted to the extent that all of the examiner’s con-

clusions under the trafficking issue have been deleted ;
see note 127 (par. 78) of the decision. As to the
conclusions contended for by the Broadcast Bureau,
however, see decision, par. 76.

41 Granted to the extent that all of the examiner’s conclu-
sions under the trafficking issue have been deleted.
Additionally, see decision, par. 77.

43 e Granted in substance, as reflected in the decision, par. 16
(including note 32).

44 e Granted in substance, as reflected in the decision, pars.
60 and 77.

45,46 ____________ Granted in substance; see ruling on Edina Corp. excep-
tions 144 et al. See, also, decision, pars. 45-46 and 67.

47,48 Denied to the extent that the exceptions call for denials

of the applications on issues other than those con-
sidered by the Board. See ruling on Broadcast Bureau
exceptions 2 et al.

STATEMENT OF BoArRD MEMBER JosEpH N. NELSON

Edina’s request for leave to amend its application should be granted
since it comes squarely within the provisions of section 1.570(c).
There is nothing in the rule to support the majority’s holding that

4 F.C.0. 24
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“unless we can conclude that Edina has established its technical qualifi-
cations on the basis of the present record, the amendment should not be
allowed.” Although I am sympathetic to the majority’s interpretation,
1 am unable to read into the rule language which results in an exce
tion to the rule. The “meaning” of a Commission rule “should not
extended beyond its fair reading.” Jefferson Amusement Co., Inc. v.
FCC,96 U.S. App. D.C. 375,226 F. 2d 277, 12 R.R. 2078 (1955).

The majority has found that the corporate applicant (Tedesco, Inc.)
has commutted trafficking acts to a de uiring its disqualification.
The acts were those of Nicholas and ictoxx?}. Tedesco, whose holdings
in the corporate applicant total 28.6 percent of its stock. The balance
of the stock totaling 71.4 percent, is held by approximately 500 stock-
bolders; there are 5 additional directors besides Nicholas and Victor
J. Tedesco. It appears, therefore, that control of the corporate appli-
cant can be exercised by stockholders other than the Tedescos.

The corporate applicant was organized in the fall of 1960; it filed
its instant application for Bloomington in December 1961. Almost all
of the stations with respect to which the Tedescos are charged directly
or inferentially with trafficking were acquired by them prior to the
above dates, during the period commencing in 1948, and their sales were
approved by the Commission. Assuming that the Tedescos’ operations
constituted a pattern of traflicking, should their noncontrolling, minor-
ity stock interest of 28.6 percent be permitted to taint the corporate
applicant to the degree of total disqualification? I do not think so.

Assuming that the corporate applicant is so tainted, the question
is also presented as to whether the corporate applicant can be disqual-
ified without relating the alleged trafficking pattern to its instant appli-
cation for Bloomington. The majority states in the decision that “any
contention that Tedesco, Inc., can be denied on traflicking grounds only
upon a conclusion of trafficking intent with respect to the instant pro-
posal cannot be sustained.” I would think that a conclusion that the
corporate application for Bloomington, filed in 1961, should be denied
on the basis of prior minority stockholder actions with respect to other
stations requires a connecting bridge or two. In the circumstances of
this case, I would say that insofar as the corporate applicant is con-
cerned, the acts chargeable to it should be considered malum prohib-
itum and not malum in se.

As to the so-called pattern of trafficking, the majority has chosen
WISK (formerly WCPOW) as an outstanding example. I shall not
attempt to deal with the various ex post facto nuances reflected in the
decision ; there are positive factors of more pertinent note. Nicholas
and Victor (together with their father and brother) applied for a
construction permit for WCOW, South St. Paul, in February 1950,
received a grant on 1590 kc in December 1950, and were on the air
in August 1951. Subsequently, Nicholas and Victor acquired sole
ownership and, in 1956, obtained Commission consent to change station
location to St. Paul on 630 ke. In September 1958, WISK was
authorized to operate with increased facilities; in January 1959, it
was granted program test authority; and in May 1959 it received its
license for its increased facilities. The ap};:llication to assign said
license was filed on June 22, 1959. Despite this 8-year record of con-
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struction, operation, and improvement of facilities, the m%glﬁ% has
concluded that trafh’cking has taken place with res; to WISK. I
cannot so conclude. Cf. section 1.597 {’b) (1) of the Commission’s rules.

Finally, I am of the view that there is substantial evidence to sup-
port the majority’s conclusion that the Tedescos engaged in misrepre-
sentations to the Commission with respect to station KBLO, Hot
Springs, Ark.; that they acted as officers, directors, and stockholders
of the corporate applicant herein ; and that said corporation is charge-
able with their actions and the consequences thereof. Accordingly, I
concur in the decision only with respect to said conclusion.

4 F.OC. 2d
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FCC 64D-47
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasnineTon, D.C. 20554

In re Applications of
Epina Core., EpiNa, MINN. Docket No. 14739
File No. BP-14018
Tepesco, INc., BLoomingToN, MinN.| Docket No. 14740
For Construction Permits File No. BP-15272

APPEARANCES

Fred H. Walton, Jr., William J. Dempsey, William C. Koplovitz,
and Milton D. Price,Jr. (Dempsey and Koplovitz), on behalf of Edina
Corp.; Vincent A. Pegper and Thomas W. Fletcher (Smith and
Pepper), on behalf of Tedesco, Inc.; Bernard Koteen and Rainer K.
Kraus (koteen and Burt), on behalf of Swanco Broadocasting, Inc.,
of Towa (KIOA); George O. Sutton, on behalf of People’s Broad-
casting Co. (WPﬁC) ; and John B. Zetterman, Earl C. Walock, and
Walter C. Miller, on behalf of Chief, Broadcast Bureau, Federal
Communications Commission.

Intr1aL DEcisioN oF HeariNg ExaMiNer Cuester F. Navmowicz, Jr.
(Adopted August 4,1964)
PRELIMINARY STATEMENT

1. By order released July 31, 1962, the Commission designated the
above-captioned mutually exclusive applications for hearing. The
order of designation and subsequent orders specified the following
issues:?

1. To determine the areas and populations which would receive primary
service from the proposed operations of Edina Corp. and Tedesco, Inc.,
and the availability of other primary service to such areas and populations;

2. To determine whether a portion of the city sought to be served by the
proposal of Edina Corp. is in an area of maximum signal suppression, and,
if so, whether the proposed directional antenna system represents good
engineering practice, especially in light of the normally expected wide
variations in signal strength occurring in null areas of directional pattern;

8. To determine whether, for the purposes of section 78.28(d) (8), Bloom-
ington, Minn., and Edina, Minn., are separate communities;

4. To determine, in the event it is concluded pursuant to issue No. 3,
that Bloomington, Minn., and Edina, Minn., are not separate communities
as contemplated by section 73.28(d) (3) of the Commission’s rules, whether
the interference received by each instant proposal from any of the proposals
herein and any existing stations would affect more than 10 percent of the
population within its normally protected primary service area in contra-
vention of section 73.28(d) (8) of the Commission's rules, and, if so, whether
circumstances exist which would warrant a waiver of said section;

5. To determine whether a grant of the instant proposal of Edina Corp.

1In the text of this initial decision, the issues have been renumbered for reference

convenience.
4 F.C.C. 2d
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would be in contravention of the provisions of section 73.35(a) of the
Commission’s rules with respect to multiple ownership of standard broadcast
stations;

6. To 'determine. in light of the joint interests of J. C. Hunter and R. K.
Power in station WCMP, Pine City, Minn., and their separate respective
interests in Edina Corp. and station WAVN, Stillwater, Minn., and the
overlap which would exist between Edina’s proposal and station WAVN's
operation, whether a grant of the instant proposal of Edina Corp. would
tend to diminish open, arm’s-length competition between Edina Corp. and
station WAVN;

7. To determine whether there is a reasonable possibility that the tower
height and location proposed by Edina Corp. would constitute a menace to
air navigation;

8. To determine whether the instant proposal of Edina Corp. would pro-
vide coverage of the city sought to be served, as required by section 73.188
of the Commission rules, and, if not, whether circumstances exist which
would warrant a waiver of said section;

9. To determine whether the transmitter site proposed by Tedesco, Inc.,
is satisfactory with particular regard to any conditions that may exist in the
vicinity of the antenna system which would distort the proposed antenna

ttern;
pam' To determine in light of section 307(b) of the Communications Act
of 1934, as amended, which of the instant proposals would provide a fair,
efficient, and equitable distribution of radio services;

11. To determine, in the event it is concluded that a choice between the
instant applications should not be based solely on considerations relating
to section 307(b), which of the operations proposed in the above-captioned
applications would better serve the public interest in the light of the evidence
adduced pursuant to the foregoing issues and the record made with respect
to the significant differences between the applicants as to:

(a) The background and experience of each having a bearing on
the applicant’s ability to own and operate the proposed station;

(b) The proposals of each of the instant applicants with respect to
the management and operation of the proposed station;

(c) The programing service proposed in each of the instant
applications;

12. To determine, in the event that Bloomington, Minn., is preferred under
the section 307(b) issue, whether the proposal of Edina Corp. would (1) be
in substantial compliance with section 73.188(b) of the Commission’s rules
with respect to Bloomington, and (2) to comply with section 73.30 of the
Commission’s rules with respect to Bloomington, and, if not, whether cir-
cumstances exist which would warrant waiver of section 73.30 of the Com-
mission’s rules;

13. To determine whether Edina Corp. has a reasonable expectancy of
obtaining permission from the appropriate authorities for the construction
of the proposed directional antenna system at the site specified in its
application;

14. To determine all the facts and circumstances surrounding the appli-
cation by Tedesco, Inc., for assignment of license of station KBLO, Hot
Springs, Ark. (BAL—4186), and appeals and pleadings related thereto;

15. To determine, in light of the evidence adduced pursuant to the fore-
going issue (issue 14), whether Tedesco, Inc., has violated section 310(b)
of the Communications Act of 1934, as amended ;

16. To determine, with particular reference to the evidence adduced pursu-
ant to the foregoing issues (14 and 15), whether Tedesco, Inc., possesses the
requisite character qualifications to be a licensee of the Commission;

17. To determine whether Tedesco, Inc., or its principals, Nicholas and
Victor J. Tedesco, have trafficked or attempted to traffic in broadcast authori-
zations; and

18. To determine, in the light of the evidence adduced pursuant to the
toregqtel;xg issues which, if either, of the instant applications should be
granted.

4 F.CC. 24 -
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2. The applicants published notice of the hearing and notified the
Commission thereof pursuant to 47 USC 311 and 47 CFR 1.594. Pre-
hearing or hearing conferences were held on September 21, October 29,
1962, January 25, March 7, and on October 11, 1963 ; hearing sessions
were conducted on January 3, February 7, 8, 11, 12, and 13, March 19
and 26, May 6, 7, 8,9, and 10, June 18, 19, 20, 21, 24, 25, 26, 27, and 28,
July 12, December 9 and 16, 1963, and April 8, 1964. The record
was closed on December 16, 1963; reopened on April 3, 1964; and
again closed at the conclusion of hearing on April 8, 1964. Proposed
findings of fact and conclusions of law were filed by respondent,
Swanco Broadcasting, Inc., of Towa (KIOA), on May 12, 1964, and
by Edina Corp., Tedesco, Inc., and the Broadcast Bureau on May 22,
1964 ; 2 reply findings were filed by Edina Corp., Tedesco, Inc., and
Swanco Broadcasting, Inc., of Iowa on June 12, 1964.

FINDINGS OF FACT
Issue No. 1

3. The predicted coverage of the proposed Edina facility is as
follows:

Contour (mv/m) Population Area (sq. mf.)
022 Iy protected daytime) {'m% Hgg
(2) ———a y 'y
25 m; nighttime). ... 1, 306, 324 951
Interference nighttime. 293, 683 (22. 5%) 621 (65%)
7.9 (interference-free nighttime) 1,012,642 330

During daytime operation, a minimum of 4 and a maximum of 19
existing stations would provide primary service to all rural areas
within the proposed Edina primary service contour, while a minimum
of 11 and a maximum of 16 existing stations would provide primary
service to the urban areas. Nighttime, a minimum of three and a
maximum of eight existing stations would provide primary service
within Edina’s proposed primary service contour. Although no stand-
ard broadcast station is now located in Edina, 14 stations provide day-

time prima?' service to that community, and a minimum of 4 and a
maximum of 6 existing stations provide primary service to any given
part of Edina at night.

4. Tedesco’s pregicmd coverage is as follows:

Contour (mv/m) Population Area (sq. mi.)

B gy i yme | o
25 nighttime)_ 1, 404, 051 1,001

¥ 505,723 (35 531 (48
;.:......m% : e o) 8 e

30n June 25 and 26, 1963, the applicants and the Broadcast Bureau filed proposed
findings of fact directed to issues Nos. 8, 10, and 12, 4 F.0.0. 24
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A minimum of 4 and a maximum of 21 existing stations would provide
primary service to all rural areas within the daytime primary service
contour of Tedesco’s proposed operation, while a minimum of 4 and
a maximum of 16 existing stations would provide primary service to
the urban areas. A minimum of two and a maximum of eight existin

primary services are available nighttime to the rural areas to be served,
and between three and eilght such services are available to the urban
areas. Bloomington itself now receives between 11 and 14 primary
services daytime, and between 4 and 5 such services are available at
night, although no standard broadcast station is assigned to the com-

munity at present.
Issues Nos.2 and 8

5. The community of Edina, which is shaped roughly in the form
ofa sx}uare with 4-mile sides, borders on the southwest corner of Min-
neapolis. Edina Corp.’s transmitter site is some 1.5 miles south of
Edina in the town of Bloomington. From this site the directional
radiation pattern is oriented so that the maximum radiated field in the
major lobe is pointed at an azimuth of 8° true in the direction of
Minneapolis. Because the proposed site is immediately to the south
of the southeast corner of Edina, and the pattern is oriented slightly
to the east of north, a portion of the soutﬁwest corner of Edina lies
in a sharp minimum of the pattern, and would not receive the signal
strength prescribed by the Commission’s rules. While virtually all
of this underserved area consists of ﬁark property, the net result is that
0.3 percent of the city of Edina, wherein reside 11 persons (0.04 per-
cent of Edina’s ulation), would not be included within the 5.0-
mv/m contour olf)(;; e Edina Corp. rogosal. At night 0.84 percent
of the city’s area and 18 persons &) 06 percent of the population)
would not be included within the station’s 7.9-mv/m (interference-
free) contour. Coverage is also restricted to the areas adjacent to
Edina on the south, southwest, and west. An alternative site was avail-
able approximately 1 mile to the west or northwest, from which full
coverage of Edina would have been obtained, but the proposed site
was preferred because it would provide a signal to a greater population
within the nighttime interference-free contour; that is, better service
would be provided to the metropolitan area of Minneapoiis-St. Paul.

6. Edina Corp.’s proposed directional array consists of six towers
in the form of a parallelogram with three towers located on the east
and west sides. As heretofore noted, the major lobe is oriented in the
direction of 8° true, while running in a clockwise direction there are
four minor lobes and five minima in the pattern between 82° and
300° true, and a small portion of the city of Edina lies within one of
these minima. The proposed antenna system is of conventionally
stable design. WhiYe minor variations of directional antenna
parameters may occur under operating conditions, they are not ex-
pected to produce any significant variation in the radiated fields in the
vicinity of that portion of Edina located within the null of the
proposed pattern.

7. All of the business and industrial areas of Edina would lie within
the proposed station’s 25-mv/m contour, and the proposed 5-mv/m
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contour would encompass 99.7 percent of the city’s area and 99.6 per-
cent of its population. If the alternative site noted at paragraph 5,
supra, had been utilized, 5-mv/m coverage would have extended to
100 percent of the city as specified in rule 73.188.

Issues Nos. 3 and 4

8. Both Edina and Bloomington are incorporated communities in
Hennepin County, Minn., and both are part of the Minneapolis-St.
Paul urbanized area. Edina lies to the southwest of Minneapolis, the
northeast portion of Edina abutting the southwest portion of Min-
neapolis. Bloomington lies to the south and southeast of Edina, its
eastern portion being separated from Minneapolis by Edina. Neither
Edina nor Bloominton abuts on St. Paul.

9. Edina, with a 1960 population of 28,501 persons, is the ninth
largest city in Minnesota. It lies approximately 8 miles from down-
town Minneapolis and some 10 miles from downtown St. Paul. It is
governed bf' the council-manager form of government, and employs
its own village manager, attorney, finance director, treasurer, police
chief, fire chief, and other regular municipal employees. It has its
own municipal court, public works program, planning commission,
schools, churches, civic, and social organizations. It also contains a
substantial number of business establishments and the offices of pro-
fessional practitioners. Edina has its own weekly newspaper, although
no broadcast stations are assigned to the city. Edina is in a different
congressional district than Minneapolis, and is represented in the
Minnesota Legislature by individuals other than those who represent
Minneapolis.

10. Bloomington, with a 1960 population of 50,498 persons, is the
fourth largest city in Minnesota. It is approximately 9 miles from
the downtown areas of both Minneapolis ang St. Paul. It is governed
by a mayor-council form of government with an appointed city man-
ager, who has administrative responsibility for the city’s various de-
partments. Bloomington employs a city attorney, police chief, fire
chief, planning director, finance director, and similar personnel
through which it provides its citizens, as does Edina, all or substan-
tially all of the services customary in a contemporary metropolis. It
contains its own schools, churches, and civic and social organizations,
as well as business and professional establishments. It has its own
weekly newspaper, although no broadcast stations are assigned to
Bloomington. It does not lie in the same congressional district as
Minneapolis, and its representation in the State legislature is
different.

11. By Memorandum opinion and order released on September 25,
1963, the hearing examiner ruled that evidence directed to issue No. 4
need not be adduced. Accordingly, no findings directed to that issue
areincluded in this initial decision.

Issues Nos. 5 and 6

12. John C. Hunter is a 25-percent stockholder in Edina Corp., and
issues Nos. 5 and 6 grew out of the fact that he was also an officer, di-

106-500—66——7 4 F.CC. 24
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rector, and 58-percent stockholder in Pine County Broadcasting Co.,
licensee of station WCMP, Pine City, Minn. On June 30, 1964, the
Commission granted consent for transfer of the Hunter interest in
WCMP, and the transfer was effectuated on July 7, 1964, thereby ren-
dering moot issues Nos. 5 and 6.

lssue No. 7

13. By letter dated July 31, 1962, the Federal Aviation Agency ad-
vised Edina that its proposed antenna structure would not constitute
a menace to air navigation.

Issue No. 9

14. Tedesco had photographs taken on the ground in eight direc-
tions from its proposed transmitter site. These photographs disclose
that there are no objects in the vicinity of the site which would tend
to distort its proposed directional radiation patterns.

Issue No. 10

15. Much of the information relative to the communities which the
applicants propose to serve, and which is ordinarily considered in
determining an issue under 47 USC 307(b), has been recited at para-
graphs 8-10, supra. The findings at paragraphs 3 and 4, supra, as
to the applicants’ proposed coverage are also pertinent to this issue.
However, additional findings as to the nature of the areas to be served
are also significant.

16. As heretofore noted, the Edina Corp. transmitter site is located
to the south of Edina and oriented over Edina in the direction of Min-
neapolis. Only small areas to the south of the transmitter would re-
ceive primary service, whereas such service would be provided to very
substantial areas lying to the north. Of the 1,377,143 persons residing
in the Minneapolis-St. Paul urbanized area in 1960, 1,293,230 (94 per-
cent) would be within Edina’s 2-mv/m contour; 1,132,955 (82.3 per-
cent) would be within the station’s 5-mv/m contour; and 1,011,734
(74.6 percent) would be within the 7.9-mv/m (nighttime interference-
free) contour; 10-mv/m service would be provi(fed day and night to
all of the 482,872 inhabitants of Minneapolis. Of the 313,411 residents
of St. Paul, 215400 (68.8 percent) would be within Edina’s 5-mv/m
contour, and 162,100 (51.8 percent) would be within the 7.9-mv/m
contour.

17. The Tedesco transmitter site is located somewhat to the south of
that proposed by Edina, and it also is directionalized in a generally
northerly direction. Its proposed daytime operation would include
100 percent of both Minneapolis and St. Paul within the 5-mv/m con-
tour. Nighttime, 90.5 percent of the area of Minneapolis and 53 per-
cent of the area of St. I[‘)nul would be included within the interference-
free contour.

18. Because the two transmitter sites are only some 9 miles apart,
and both directional operations are oriented in the same general di-
rection, substantial portions of the proposed service areas are common
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to both applicants. Daytime, the proposed 2.0-mv/m and 0.5-mv/m
of the Edina proposal would be almost entirely contained within the
equivalent contours of the Tedesco proposal, with the bulk of the

pulation to be served in common residing within the Minneapolis-

t. Paul urbanized area. At night, Tedesco’s interference-free con-
tour overlaps approximately one-half of the area within Edina’s inter-
ference-free contour. The commonly served area nighttime would
include 90-100 percent of Minneapolis; 40 percent of St. Paul; and
all or substantiagly all of the cities of Golden Valley, St. Louis Park,
Morningside, Hopkins, Edina, Richfield, Lauderdale, and Falcon
Heights, including some 725,000 persons in the aggregate.

I3sue No. 123

19. The Edina proposal would place a 25-mv/m signal over 48.1
nt of the Bloomington industrial area and 81.2 percent of the
gloomington business area. However, in the opinion of Edina Corp.’s
consulting engineer, the business and industrial areas, which are
scattered throughout the city, are of such nature as to create low noise
levels, and woutfd be adequately served by a signal of 10 mv/m. The
Edina proposal would provide a 10-mv/m signal to 86.7 percent of
Bloomington’s industrial area and 91 percent of its business area.
The Edina 5-mv/m contour would encompass 78.2 percent of Bloom-
ington’s residential area and 90 percent of its population. The
nighttime interference-free signal would cover 77.8 percent of the
Bloomington population residing in 90.9 percent of the city’s area.
20. Edina’s main studio will be located at its transmitter, which is
situated within the city limits of Bloomington.

Issue No.13

21. The Edina transmitter site is located in a single family resi-
dential district (R—4) of the city of Bloomington. Radio towers (and
necessary installations used in connection therewith) cannot be placed
in such a residential district unless an applicant for such construction
receives either: (1) A conditional use permit; (2) a permitted use
permit; or (3) a rezoningauthorization.

22. Mr. Price,of the law firm of Oliver, Gearin, Price, and Melzarek,
was retained by Edina to represent it for the purpose of obtaining au-
thorization from the city of Bloomington to construct its radio towers
(and necessary installations used in connection therewith) on said
property. In August of 1961, an associate of the firm made inquiries
of the city with regard thereto. On the basis of information so
secured, Price informed Edina that there would be no problems con-
nected with obtaining the required authorization. However, on
learning in January of 1962 that application in the form required
had not been filed with the city, Mr. Price, as a result of a personal
investigation, discovered that the present zoning ordinances of the

’ Irsue No. 11 is a contingent standard coms)aranve irgue, under which evidence was
adduced pursuant to the hearing examiner’s order released September 23, 1963. Because
the determination of that issue rests, in part. upon evidence directed gzllmamy to other
tssues. findings thereunder are made in a subsequent portion of this ini decision (pars.
111-134, infra) for the sake of convenience and logical arrangement.
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city did not make specific provision for construction of radio towers.
Af r consultation by Price with the city attorney and the city’s
building department, Edina applied for “a conditional use permit”
on March 14, 1962. This procedure was followed although ques-
tions obtained as to whether or not it was the most feasible one. How-
ever, because, in Mr. Price’s opinion, the proposed use was for the

urpose of providing Bloomington with a broadcast service it did not
have, Mr. Price believed that the city planning commission and
ultimately the city council * would adopt the viewpoint that such a
‘ul'gqse was within the exception contained in the ordinance for

public utility-coriditional uses.” Price realized that other courses
of action were available under the city’s zoning ordinances, such as a
petition for rezoning, but this approach was rejected on the ground
that it involved securing a permanent change in the authorized use
of the land as opposed to conditional use, which is effective only for
the period of use and which does not affect basic zoning.

23. Hearings on Edina’s “conditional use permit” application were
held before the city planning commission on April 10 and May 8,
1962. At the latter hearing the planning commission, following the
recommendation of the city planner, recommended unanimously that
Edina’s request for a “conditional use permit” be denied. This denial
was, inter alia, on the ground that the proposed use “does not fit in with
the overall plans of the oommunity. ’ In denying Edina’s applica-
tion for a “conditional use permit,” the planning commission deter-
mined that a radio station did not constitute a “public utility” within
the zoning concept of “conditional use” in a residential zone.?

24. Subsequent to the May 8 adverse recommendation of the plan-
ning commission, Edina requested postponement of the hearing be-
fore the city council to allow for sufficient time to prepare its case on
the merits, and also because it adjudged it to be more practical to
defer submission of the matter for city council determination to such
time as Edina’s application before the Commission had been consid-
ered and acted upon. In view of the adversary nature of the contest
involving Edina and Tedesco, Mr. Price considered it inadvisable to
inititate action that would require a lengthy hearing and a determina-
tion by the city council before Edina could give the council any assur-
ances that its work and efforts might not be wasted.

25. However, as a result of a request made by Tedesco on Septem-
ber 19, 1962, notice was received by Edina on September 26, 1962, that
a city council meeting was to be held concerning the “conditional use
permit to construct radio towers and necessary buildings and installa-
tions used in connection therewith at 3349 'West 90th Street” (the
Edina property). Edina authorized Mr. Price to employ special coun-

¢ Section 11.07 of the city’'s zoning code provides that the function of the plannin
commission is to report to the city councril; that after hearing on any specific matter {
reports and recommends to the city council, which may or may not follow these recom-
mendations ; and that the city council is actually the body that makes a final determination
on the specific question presented.

The planning commission also held that it was without jurisdiction to apgrove radio
tower construction as a conditional nse in a residential area. In addition, the Commisaion
stated “There are a number of land use problems of the community's plans that involve
this particular property.” Bloomington's city ordinances do not specifically list radio
towers. as well as necessary buildings and installations used in connection therewith, as
fal'ing under ‘“conditional use,” although, a “public utmet&' installation consisting of gas,
.electric, telephone, telegraph, water, and sewer” is allowed as ‘“permitted use.”
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sel in the city of Bloomington to aid in the presentation of this mat-
ter. To this end, the assistance of Bailey Soukui), a practicing attor-
ney in the city of Bloomington, was secured. In consultation with
Mr. Soukup, reexamination and review of possible alternative ap-
roaches under the zoning code were made. As a result thereof,
dina prepared a 'Fetition in the nature of a request for resolution to
the city council. The request sought a “permitted use” under the ap-
propriate section of the zoning code, or in the alternative, an interpre-
tation bilthe council that construction of radio towers is a “permitted
” while construction of transmitter buildings would require a
“conditional use permit” under the “public utilities buildings” section
of the conditional use provision of the zoning code.

26. Before this request was filed, a councifmeeting was scheduled for
December 3, 1962, at the request of nonadjacent property owners.
Because only one citizen attended as a nonadjacent property owner,
the council rescheduled the hearing for December 17, 1962. At the
December 3 meeting, council was informed that Edina’s request for
resolution would be filed during that week. On December 10, 1962,
before the December 17 hearing was held, Edina withdrew its applica-
tion for a “conditional use permit.” Thus, after that date the city
council had before it only Edina’s request for resolution.

27. At the council meeting held December 17, 1962, a representative
of the nonadjacent property owners was present; he called for a denial
of Edina’s proposed resolution. By a vote of 6 to 1 the council re-
jected the resolution.

28. Edina is of the opinion that the action taken by the city council
must be interpreted as approving the Proposed construction of trans-
mitter buildings as a “conditional use” pursuant to the city’s zoning
ordinance. On this basis, Edina argues that all it has to do hence-
forth is to apply for a “conditional use permit” and that such a per-
mit will be granted as a matter of course. Accordingly, Egemn.
advances the contention that it will be successful in obtaining a “con-
ditional use permit” for its proposed use of radio towers on its specified
site.

29. However, the city attorney of Bloomington, who advises the
city council on zoning matters, did not share Edina’s evaluation of the
council’s action. He repudiated Edina’s contention that the action
taken by the council in its December 17 meeting constituted an accept-
ance of Edina’s request. He testified: “As I see it, it is uncertain
whether or not t'l;e‘f may even be considered for conditional use. If
they are considered for conditional use, it is uncertain as to whether
or not—completely uncertain as to whether or not it would be granted.”

30. Under the provisions of the city’s zoning code, Edina could re-
file a petition for conditional use. No record evidence exists, however,
that Edina has in fact submitted such a petition anew. If Edina elects
to refile for a “conditional use permit,” such a request would go to
the planning commission. As has already been nolt‘;g, that commission
recommended (by unanimous vote) a denial thereof. Edina’s own
witness had admutted that “permitted use” has been denied; that the
planning commission has denied its “conditional use permit”; that a
variance from the prescribed zoning was not possible; and that re-
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zoning is not feasible since it would require “spot zoning,” which is
not favored by the city council as a matter of policy.

1ssues Nos. 1}, 16, and 16

31. In April 1960, Hot Springs Broadcasting, Inc., was adjudged
bankrupt, and operation of its broadcast station KBLO, Hot Springs,
was undertaken by the trustee in bankruptcy, Stanley Morris, station
sales manager who had been employed at the station since June 1959.

32. By letter of October 10, 1960, Victor advised the “President and
Owner” of KBLO that Tedesco, Inc., was “exploring the ibility
of aoquirin% a radio station” in the Hot S rings market, and inquired
whether KBLO might be for sale® At the time this letter was writ-
ten, Tedesco, Inc., was unaware that Hot Springs Broadcasting, Inc.,
was in financial difficulties. On or about November 14, 1960, Tedesco,
Inc., received notification that KBLO was to be sold at a November
17 bankruptcy sale, and Nicholas telephoned Morris to obtain more
details. At a meeting of the Tedesco, Inc., Board of Directors at-
tended by Nicholas, Victor, Israel Krawetz, the corporation’s secre-
tary and general counsel, and his law partner, Mr. Firestone, it was
decided to bid at the auction.

33. Nicholas arrived in Hot Springs with Krawetz during the eve-
ning of November 16. They met with Morris that night. During the
%g)groximately 2-hour conference, Morris revealed that the lease on the

LO transmitter site had expired. Morris’ potential employment
by Tedesco, Inc., as KBLO’s manager was also discussed.

34. On the morning of the 17 th, prior to the auction, a brief a
ment was drafted by Krawetz to commit the owner of KBLO’s trans-
mitter site to continue the station’s lease. The owner so committed
himself that morning.

35. At 10 a.m. Nicholas and Krawetz attended the public auction.
Upon a high bid of $17,000, Tedesco, Inc., purchased station KBLO
by checks made payable to the trustee in bankruptcy.

36. The November 2, 1960, order of the bankruptcy court stated that
the sale would be held on November 17, 1960, that the sale would be
for cash, and that the purchaser would have to make his own arrange-
ments with the Commission for the transfer of KBLO’s license. i
order was amended on November 14, 1960, to specify, among other
things, that the purchaser would be responsible for all KBLO profits
and losses after the sale date while Commission approval of a license
assignment was being sought. The Tedescos were not aware of this
post-sale liability before they arrived in Hot Springs. They learned
of it, however, before bidding on the station. . .

37. After the auction sale, Nicholas, Morris, Mr. Panich, Morris’
attorney, and Krawetz met with members of the station’s staff then not
on duty. KBLO’s regular newscaster, Colonel Haynes, was among
them. "During this conference, Morris advised Nicholas, among other
matters, that KBLO had no full-time engineer. Morris’ potential
employment by Tedesco, Inc., was again discussed. Morris and

¢ Similar letters were written to the other radio stations in Hot Springs and to every
other radio station in a 10-State area.
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Nicholas drove thereafter to the Avonel Motel, as Morris had heard
that the motel was considering building another floor and renting
out space and Nicholas found KBLOs studios depressing.

38. When v1sxt1n§aHot Springs again in December (see infra),
Nicholas informed Morris that Tedesco, Inc., would employ him as
KBLO’s manager after Commission approval at the salary Morris
was getting before he took a voluntary cut (from $150 to $125 per
week) while trustee in bankruptcy. Morris was also promised a
percentage of the profit, and he indicated willingness to accept a job on
those terms. He was also led to believe by the Tedescos that he might
look forward in the future to an ownership interest in KBLO or
Tedesco, Inc. The Tedescos’ reason for making these arrangements
with Morris was to give him an incentive to work harder and to keep
the losses down. Yfpon written request from Tedesco, Inc., Morris
kept Nicholas informed by telephone and correspondence of KBLO’s
business, monthly billings, operating losses, and other information.

39. KBLO had an existing trade-out agreement with Central Air-
lines which was nearing its expiration date in November of 1960.
Morris volunteered the idea that he could extend the agreement with
the airline and that the Tedescos were welcome to use it, although
renegotiation of the trade-out agreement with the airline required a
yearly contract, and such a contract affected the day-to-day business
affairs of KBLO. Morris was iiven a list of seven names of Tedesco,
Inc., personnel, including Nicholas and Victor Tedesco, Krawetz,
Allan Kennedy (a Tedesco chief engineer), and Don Johnson, whom
Nicholas wanted to place on this trade-out list. Although Nicholas
asked Morris to have the credit cards available for Tedesco, Inc.’s use
prior to the December visit of the Tedesco brothers in Hot Springs,
they were not available until a later date, and Morris was pressed on
several occasions by Nicholas to obtain the credit cards. Nicholas
admitted that similar credit card arrangements for the benefit of the
Tedescos were not made with stations KFNF or KWKY prior to their
being taken over. However, the Tedescos were of the opinion that
so long as they were responsible for the losses of the station anyway,
it didn’t matter whether they utilized the station’s credit.

40. On January 2, 1961, a $1,300 trade-out agreement for 1 year was
entered into between Central Airlines and KBLO. The credit cards
requested were mailed to Nicholas by letter dated January 8, 1961,
from Morris; they were used by Nicholas and Victor on visits to
KBLO in February of 1961, and by Allan Kennedy in July of that
vear. This use resulted in charges of $180 against the KBLO account
with the airline for which the station received no reimbursement from
Tedesco, Inc. In January of 1961, KBLO began operating at a loss.

41. On December 6 and 7, 1960, the Tedesco brothers conferred with
Morris at the Avonel Motel, Hot Springs. The purpose of this visit
was to let Victor inspect the station, see Hot Springs, and look over
Morris. The qualifications of each station employee were discussed and
a decision was made about which employees would be fired after the
Tedescos took over the station. Nicholas and Victor talked to the
station’s newscaster, Colonel Haynes, and sized him up. Nicholas
suggested that an announcer singled out by Morris because of bad
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diction should be replaced but Morris stated that nobody would work
at KBLO because of job security fears.

42. At the December visit, Morris also asked if the Tedescos could
recommend or supply a combination radio engineer-announcer for
which KBLO had a dire need. Some of the other subjects covered
during the visit concerned future KBLO programing, negotiations
with the Avonel Motel for new KBLO studios a roposed agreement
with the motel owners for leasing space there for use as KBLO’s
studios was discussed and Morris was asked to negotiate such an
amementiba plant of the Tedescos for exchange of frequencies be-
tween KBLO and a full-time station in Arkadelphia, Ark,” as well as
a merger with full-time station KAAB, Hot Springs.

43. Audition disks for KBLO’s station promotion jingles were sent
by Morris in connection with working out an agreement for their use
subject to apg)roval by Nicholas. The jinfle supplier was advised of
Tedesco, Inc.’s other stations and was referred to Nicholas for bar-
gaining on a contract which would cover KBLO, along with these
other stations, and thereby afford opportunity for a better rate for
KBLO. Likewise, Morris’ ideas for a KBLO treasure hunt promotion
and for a station promotion on buses were referred to Nicholas at the
latter’s request. Morris also kept Tedesco, Inc., informed of letters
received by him from the Commission.

44. In January of 1961, Nicholas told Donald Johnson, who was
then employed at station WIXK as announcer and program director
(Johnson then had a stock interest in that station), that Johnson was
being sent to newly acquired station KWKY as soon as Commission
approval for the acquisition of that station came through—with an
interim assignment at KBLO. Nicholas wanted Johnson to go down
to KBLO to improve “the sound of the station” and to look the market
over.

45. Except for a brief period in 1959 when he continued working for
the new owners of the Tedescos’ former station WISK (St. Paul,
Minn.), Johnson had been employed by the Tedescos at four different
stations during nearly 4 years preceding the KBLO assignment. He
was one of Tedesco, Inc.’s key personnel and their “strongest air
personality.” They repeatedly used him to get stations they had newly
acquired off on the right foot.

46. Johnson’s instructions from Nicholas were first received by tele-
phone, followed by a personal meeting of the two in the latter’s office
in St. Paul, in which the subject was covered in greater detail. John-
son was told that Nicholas wanted him to go down to KBLO for 6
weeks or a little longer (the time Nicholas expected for Commission
apI;{)roval of the KWKY assignment application, see infra) to replace
a KBLO announcer, and that he would work under Mr. Morris as a
regular announcer. Nicholas also told Johnson that he would be paid
$80 a week by KBLO and an additional $50 a week by Tedesco, Inc.
He was to look over the town to find out what the formats of other
stations were like; to observe the possibilities that could be derived

T Although Nicholas Tedesco thought that the possibility of getting a full-time frequency
mi't é’{ha one-s:n'tlon market llke Arkadelphia was ‘‘very remote,” he told Morris to “see
wha! ey want.”
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from owning a station in Hot Springs; and to formulate KBLO’s
programing after Tedesco, Inc., took over.® For his expenses in going
%o and from Hot Springs, Johnson received payment from Tedesco,
nc.?
47. By letter dated January 20, 1961, Nicholas Tedesco wrote
Morris:
On February 1, a gentleman by the name of Donald Johnson, which is one
of our key personnel, will be down to set up your new programing for our
takeover date. I would like to have you give notice to one of your employees,

that you are planning to do away with, and replace the same salary for Mr.
ohnson.

You realize Mr. Johnson will not be working for what you are paying this
man that you will be giving notice. We do not expect you to pay him any
more than what you would be hiring anyone under the present situation.
Tedesco, Inc., will make up the difference in his salary so please notify me in
regards to what this employee is making that you will be giving notice to.
Keep up the good work.

At the time of receipt of that letter, Johnson was unknown to Morris
except as one of the names supplied by Tedesco, Inc., for the list of
persons eligible to use the Central Airlines credit cards. Morris tele-
ghoned Nicholas, who advised that Tedesco, Inc., would pay the

ifference in salary above what KBLO could afford and that room
should be made for Johnson on the KBLO staff. Accordingly, Morris
discharged an announcer with 5 or 6 years’ experience whom he then
desired to replace but had not expected to discharge until after the
station ownership had been transferred to Tedesco, Inc., pursuant to
Commission approval.

48. When Johnson first reported to work at KBLO on or about
February 1, 1961, he was given instructions on station procedure.
‘When Johnson’s overbearing attitude and his issuance of a few orders
created conflict with other employees, Morris advised Nicholas, who
spoke to Johnson. Thereafter, Johnson became cooperative and fol-
lowed Morris’ instructions. However, although Nicholas advised
Johnson to follow Morris’ instructions, he also told Morris not to tie
Johnson completely down so that he would have time to study program-
ing. Accordin IKLMOMS assigned Johnson to the shorter afternoon
shift. When f ohnson wasn’t working his shifts as staff announcer,
he spent the rest of his time studying programing of station KBLO
and other stations which he monitored. Johnson discussed with Morris
the type of music and program format that would be best for KBLO.
On a couple of occasions he mentioned that what KBLO was then
programing “would be all right.” He left with Morris a basic program
format for KBLO which he personally typed up before he Ief%r:he
station. Morris retained the format for use after Commission ap-
proval of the transfer. He identified many of the handwritten changes
appealrfing on the written format as having been made by Johnson

49. Johnson wasnot an engineer and did not meet Morris’ previously

8 Nicholas regarded Johnson as a promotion man with good ideas. He had been pro-
gram director at three Tedesco stations.

* In contrast to his utilization at KBLO £rlor to Commission approval of the KBLO
assignment, Johnson was not to go to KWKY until after Commission approval of that
station’s assignment application.
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exiressed need for a combination engineer-announcer. When, after
Johnson’s arrival, Morris made known to the Tedescos his continuing
need for a combination man, he was advised %}y letter of February 14
from Victor Tedesco) that he should look in his own area because the
Tedescos had no one to suggest for meeting this need.

50. During the approximately 5-week period that Johnson was in
Hot Springs, he spent a total of only 3 or 4 hours monitoring stations
other than KBLO. All of his monitoring took place prior to the
February visit of Nicholas and Victor Tedesco.

51. On February 23 and 24 the Tedesco brothers again visited KBLO
to work out a studio trade deal with the motel. On the basis of arrange-
ments made by Morris at their request, the Tedescos personally met
with one of the motel owners and offered to write a check for $8,000
to expedite commencement of construction necessary to accommodate
KBLO’s studios. The motel representatives did not accept the offer.
At that time there was further discussion with Morris about the
possibility of getting a full-time frequency for KBLO either b
frequency exchange with Arkadelphia or by purchase of the other full-
time Hot Springs station. Johnson was with the Tedescos half of the
time they spent in Hot Springs on this visit and was asked for and gave
them a report on Hot Springs and the programing of other stations.
Johnson analyzed the possibilities for a musical format for KBLO and
counseled them on how KBLO should be operated.

52. Upon approval, on March 1, 1961, of the application for assign-
ment of KWKY to Tedesco, Inc., Johnson received a telephone call
from Nicholas, telling him to leave KBLO and report to KWKY on
March 10, and by letter of March 2, Morris was notified thereof by
Nicholas. Johnson left KBLO on March 8. The letter of March 2
told Morris to arrange for a replacement engineer-announcer. It also
included a check for $50, with the suggestion that Morris take Mrs.
Morris out to dinner on Tedesco, Inc., ¥ * * an expense which would
be charged to Morris as travel expenses at the right time. Morris
considered that in the Johnson matter he was interfered with by
Tedesco, Inc., in the performance of his duties as trustee in bankru%ticy
and general manager of KBLO. When Johnson had come to Hot
Springs, Morris considered that he had already been hired to work at
KBL(%Si)y Tedesco, Inc. The 1peremptory order moving Johnson to
Des Moines created a problem for Morris, who was already
short-handed.

53. Although most of Morris’ contact with Tedesco, Inc., was
through Nicholas, he did have personal conversations with Victor
during the latter’s visits in the spring of 1961, as well as by telephone
and other communications, mostly about the need for early approval
of the KBLO assignment application. As time passed, this con-
tact becaime more frequent and Victor answered the telephone when
Morris called during the summer of 1961. Victor testified he had
“nothing to do with Morris for KBLO whatsoever and considered
[himself] an outsider”; that he had never called Morris on the tele-
phone; had only written him one inconsequential social-type letter;
that he received no correspondence from Morris; and that he had no
discussions with Morris concerning KBLO’s operation from November
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1960 to August 1961. However, as heretofore noted, Victor made two
trips to KBLO, and it was brought out on cross-examination that Vic-
tor had signed and sent the first letter to KBLO and the other Hot
Springs stations inquiring as to whether any of these would be avail-
able for acquisition%y Tedesco, Inc.; that he wrote Morris on February
14, 1961, to suggest that he hire an engineer in the Hot Springs area and
advised him of their impending visit and desire to see Morris and
Johnson; and that on B'g:'ch 6, 1961, he wrote Morris again to tell
him that the Tedesco, Inc., negotiations with Mutual for a KBLO
affiliation were underway and stating that with Mutual news and
Colonel Haynes, KBLO would become the No. 1 station in Hot
Springs. When confronted at the hearing with the letter of March
6, 1961, Victor disclaimed any knowledge of negotiations with Mutual
regarding KBLO.** He testified that Nicholas was doing all the
KBLO negotiating and that he wrote the letter at Nicholas’ direction
because no secretary was available at the time and Nicholas could
not type. The letter showed the initials of the Tedescos’ secretary who
typed it. Moreover, although Victor originally testified that he did
not know whether Nicholas had offered Morris a job, on December 12,.
1960, he wrote to Morris to tell him that he agreed with Nicholas as
to Morris’ capabilities, and that with Morris’ man ent and
Tedesco, Inc.’s financing, KBLO would shortly become No. 1 in the
market. On further cross-examination, Victor admitted knowledge
of the condition of the KBLO studios and the motel trade deal nego-
tiations. He also knew that Johnson was sent to KBLO to work as
an announcer on the split shift, with Tedesco, Inc., paying about 40
percent of Johnson’s KBLO salary. -

54. On March 29, 1961, Morris wrote Nicholas expressing alarm
over the losses suffered by KBLO during 1961, and he requested every
cooperation of Tedesco, Inc., in speeding Commission consideration
of the KBLO assignment application. KBLO was experiencing
financial difficulties and competitive detriment because of the uncer-
tainty of getting advertisers to take more than 1 month’s advertising
at a time. Morris was doing everything he could to keep the station
in operation—a decision in which Nicholas concurred.

55. In June of 1961, Nicholas requested and received from Morris
a physical inventory of KBLO station property. However, by July
of 1961, the Tedescos’ interest waned to a point where Morris was noti-
fied by Victor that the Tedescos were involved with a station in St.
Paul and that they would be happy to forget about KBLO and set
aside the sale if they could get back their $17,000.

56. As noted, Tedesco, Inc.’s purchase of KBLO took place on
November 17,1960. At that time Morris impressed upon Tedesco, Inc.,
that it was critical that the transfer be accomplished as soon as possible
because of KBLO’s uncertain financial condition. Soon after the
sale, Morris sent the assignor’s part of the application for forwarding
to Tedesco, Inc. By letter of December 1, Krawetz advised Panich,
inter alia, that he had received the referenced portion of the Commis-
sion application for consent to the KBLO assignment and that he ex-

» He eventually “refreshed his recollection” and recalled that he had discussed this
afiliation for KBLO with Mr. King of the Mutual Network. 4 F.GC. 24
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ected “to have [assignee’s] part of the application for transfer of
icense ready for filing within the next few days.” On January 9, 1961,
Panich wrote Krawetz expressing the trustee’s interest in closing the
bankrupt estate as soon as possible and also asking for recent informa-
tion on the status of the matter. Though Krawetz sent Panich a
letter, dated January 11, no answer was given to Panich’s question;
it merely contained a request for copies of the order of the bankruptcy
court confirming the trustee’s sale of KBLO. The requested copies
were sent to Krawetz with Panich’s letter of January 19, which again
asked for information on the status of the KBLO assignment applica-
tion. Nicholas concluded a letter to Morris on January 20, 1961, by
asking him to see that his attorney furnish some material (which had
by then already been sent) that Krawetz had requested of Panich to
Eermit filing of the KBLO assignment application. No other word

aving been received by the trustee in bankruptcy or his attorney from
Tedesco, Inc., regarding the status of the application, Panich, on
February 17, again wrote Krawetz requesting information regarciing
the KBLO assignment. The record reflects no reply thereto.

57. The application was not filed until March 22, 1961. Morris
learned about it when he received a notice at that time from Tedesco,
Inc.’s Washington attorney regarding necessary newspaper advertisi
of the filing. Morris had been under the impression that the KBL
assignment application had been filed soon after the sale; this impres-
sion was based on the fact that during the period between Novem-
ber 17, 1960, and March 22, 1961, Morris had been frequently advised
by Tedesco, Inc., whenever he inquired, that approval of the KBLO
assignment application would be forthcoming shortly. The filing
delay had a serious adverse effect upon KBLO’s abili't]i’ to continue
operation. Morris notified Panich, his counsel, of the filing and
contact was made with the Commission only to find that immediate
zi:pion was precluded by a mandatory waiting period_after date of

ing.

5ég. Both at the hearing in bankmgtcy court in August 1961 and
in the instant hearing, Krawetz testified that the delay in filing the
KBLO application was due to work entailed including: updating the
history o? Tedesco, Inc.’s prior radio activities; gathering and prepar-
ing program material and other technical data information on citizen-
ship and other broadcast interest of all of the company’s 400 to 500
stockholders, and in regard to the qualification of Tedesco, Inc., to
do business in Arkadelphia; and in obtaining from the trustee or his
attorney certified copies of the order confirming sale and assignor’s
portion of the Commission’s assignment form. )

59. Despite Krawetz’ statements of extensive program preparation,
the program section of the application, as ultimately filed, was accom-
panied%:;'a only two program exhibits—one a five-line, two-sentence
general statement of policy with regard to public issues and the other
a four-page proposeg program schedule listing programs (by title
only) with times and symbols for each to permit computation of
program percentages. . ) L

60. Concurrently, Tedesco, Inc., was involved in the acquisition of
other broadcast stations (a contract to purchase KWKY, Des Moines,
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was entered into on November 23, 1960). Krawetz acknowledged
that while he was working on preparation for the KBLO assignment:
application he was working on preparation of the KWKY assignment
application for Tedesco, Inc. Substantially similar work was in-
volved on both applications on behalf of the Tedescos. The KWKY
application for consent was dated January 17, 1961, and was filed

anuary 18, 1961. It was granted by the Commission on March 1,
1961, and the assignment was executed on March 10, 1961. On
February 1, 1961, Tedesco, Inc., had entered into an ment to
purchase station WMIN, St. Paul. Application for Commission
consent for assignment of that station was dated February 23, 1961,
and was filed with the Commission on March 8, 1961.

61. When no Commission action was forthcoming after nearly 5
months, Panich, upon inquiring at the Commission, was advised by
Commission letter of August 15, 1961, that there had been no Com-
mission communication with Tedesco, Inc., relative to the KBLO
assignment and that action on that application had been withheld
because of matters raised in the Commission’s order entered July 26,
1961, designating the WMIN application for hearing “in view of the
Eattem of conduct with respect to buying, selling, and exchanging of

roadcast property.”

62. On j)uly 19, 1961, by letter to Nicholas Tedesco, Panich had
advised that the trustee would be forced to petition the referee in
ba.nkruptci') for an order canceling the sale and surcharging the funds
deposited by Tedesco, Inc. Upon petition by the trustee in bank-
ruptcy (Morris) for an order canceling the KBLO sale to Tedesco,
Inc., and surcharging the latter for losses suffered in the operation
of the station, hearings were held in August 1961 before the referee
in bankruptcy on orders to show cause. An order canceling the sale
was entered on August 29, 1961, and the order surcharging Tedesco,
Inc., was entered on December 22, 1961. The surcharge was $11,552.37
for KBLO’s net operating loss suffered by the trustee in bankruptcy
from the date of sale to the date of cancellation (August 24, 1961),
plus fees and expenses for the auctioneer and cost of audit, for a total
of $12,900.33. g‘edesco, Inc., through its counsel Krawetz, took the
position that nothing was owed to the bankrupt estate since under the
terms of sale, as construed by them, Tedesco, Inc., was to assume losses
only in the event of Commission approval. Appeal to the U.S. dis-
trict court was taken by Tedesco, Inc., from the referee’s orders. The
orders were affirmed by that court in an opinion of July 26, 1962
(Hot Springs Broadcasting, Inc., 207 F. Supp. 303; 24 R.R. 2011).
The district court’s decision was in turn appealed by Tedesco, Inc., to
the U.S. Court of Appeals for the Eighth Circuit. This appeal was
taken on August 24, 1962, upon the decision of the Tedesco ﬁothers
on recommendations to do so by Krawetz and Ben Allen, Little Rock
counsel for Tedesco, Inc. The matter of this appeal was not dis-
cussed at that time with Tedesco, Inc.’s Washington counsel.

63. Testimony by Krawetz offered on behalf of the Tedescos was
to the effect that, after noting the appeal, Krawetz gave the matter
further consideration and advised his clients that, even if the appeal
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were successful, the reduction in surcharge would not greatly exceed
the costs of the appeal; that on this advice the Tedescos decided to
try for a compromise with the trustee, but to dismiss the appeal
whether or not the compromise negotiations reached fruition; that this
decision was communicated to Allen by Krawetz; that Allen immedi-
ately entered into negotiations with the attorney for the trustee, and
promptly concluded that a $1,000 reduction was the best compromise
that he could effect; that this compromise was accepted by the
Tedescos; and that on August 27, 1962, 3 days after the appeal was
noted, Panich, counsel for the trustee in bankruptcy, filed a petition
with the district court for authority to compromise.

64. This version of the events did not survive the introduction of
Edina exhibit No. 13, a letter from Allen to Panich dated August 23,
1962, 1 day before the appeal was noted, wherein Allen confirmed the
‘agreement to compromise the surcharge by reducing the amount
thereof by $1,000, the precise settlement which formed the basis of
Panich’s petition for authority to compromise filed 4 days later on
August 27,1962. Thereafter, Krawetz’ testimony became increasingly
vague. In determining whether Krawetz’ patently inaccurate testi-
mony should be attributed to failure of recollection, or to some other
cause, and in understanding why Tedesco, Inc., should file an appeal
the day after the judgment appealed from had been settled by com-

romise, it is helpful to refer to pleadings then pending before this

ommission.

65. On August 20, 1962, Edina had filed a petition for enlargement
of the issues herein premised in part on the August 29, 1961, report
of the trustee in bankruptcy, wherein it was stated that Tedesco, Inc.,
had unduly delayed filing the assignment application and in part on
the district court monetary judgment against Tedesco, Inc. On
August 24, 1962, the day the appeal from the district court judgment
was entered, but the day after counsel agreed to a com;)romise settle-
ment of the judgment, Krawetz wrote to Tedesco, Inc.’s Washington
communications counsel on the subject of Edina’s petition to enlarge
issues. He stated that “a notice of ap]peal has been served by Tesdescg;
Inc.,” and that “ we feel that an appeal will result in a reversal thereof.
These allegations furnished the basis, in part, for an opposition to
the Edina petition filed by Tedesco, Inc.’s Washington counsel on
September 4, 1962. Indeedy, a co%.v of Krawetz’ August 24 letter was
attached to the opposition. Washington counsel was not aware when
he filed the opposition that a petition for authority to compromise the
judgment had already been filed in the district court.

66. Tedesco, Inc.’s allegations with respect to the appeal were not
without effect.  On QOctober 16,1962, the Review Board denied Edina’s
request for an issue based on the KBLO situation, noting specifically
that the request was based on an order from which Tedesco, Inc., had
taken an appeal.

67. On November 14, 1962, Edina filed a further pleading entitled
“Petition for Enlargement of Issues and for Reconsideration,” recit-
ing, inter alia, the fact that both in Krawetz’ August 24 letter and the
‘Tedesco, Inc.. September 4 opposition of which it was a part the
pendency of the appeal and Tedesco, Inc.’s expectation of reversal
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were referred to and were allowed to remain before the Review Board
even though the appeal was dismissed 2 days after the opposition was
filed and 30 days before the Review Board rejected the issue requested
by Edina. This pleading was opposed by the Tedesco, Inc., opposition
dated November 28, 1962, which was supported by affidavits of Donald
W. Johnson (dated November 24, 1962), of Nicholas and Victor
Tedesco, and of Israel E. Krawetz (all dated November 23, 1962).
The entire pleading was verified by Victor Tedesco as president under
date of November 23, 1962. Krawetz had prepared all of these
affidavits.

68. The Krawetz affidavit recited, inter alia, that: “after taking the
appeal, negotiations took place between the parties and settlement
resulted in the dismissal of the appeal on September 6, 1962.”

69. In the November 23 affidavit of Nicholas Tedesco, the following
statement appears:

Affiant further states that on one occasion the trustee in bankruptcy
requested affiant to assist him in obtaining the services of an announcer;
that affiant rendered the assistance and understands that the individual in
question was hired by the trustee in bankruptcy as an announcer; however,
affiant at no time contracted with the individual involved and at no time
gave any orders to such individual; that afiant in fact is not aware of the
specific duties which were assigned to the said individual.

Affiant further states that he makes this affidavit for the purpose of estab-
1ishing that Tedesco, Inc., at no time assumed control of radio station KBLO
or of its management or policies.

70. Donald W. Johnson, in his affidavit, stated, inter alia, that he
was “employed by Mr. Morris * * * as an announcer with certain
program responsibilities”; that he authorized Nicholas Tedesco to
accept the position for him and was informed later that Morris agreed
to hire him; that at no time was he directed by Tedesco, Inc., in the
manner of carrying out his duties at KBLO; and that he was in fact
hired by Morris and paid by KBLO.

71. In addition to the discrepancies between the recitations in these
affidavits and the facts disclosed on this record, supra, other irregu-
larities in the affidavits were revealed. Krawetz did not talk to
Johnson before he prepared the affidavit for him. About a week prior
to November 24, 1962, Johnson received a long-distance telephone call
from Nicholas in which he was told that Tedesco, Inc., needed some
information about his work at KBLO, and he received another call
from Victor saying that Nicholas would bring the affidavit with him
for Johnson to sign in Austin (where Johnson was then production
director of station KAUS). However, Johnson told Victor he would
be in Minneapolis that weekend and would meet him at a bar. Victor

ve Johnson the original affidavit with the notarization of Rose

erland, a notary public and secretary in Krawetz’ law office, already
on it. No question was raised in Johnson’s mind by the fact that the
jurat already appeared on the affidavit before he signed it. He read
it, signed it, and returned it to Victor, who mailed it to Tedesco, Inc.’s
‘Washington counsel.

72. The circumstances attending execution by Nicholas Tedesco
of his aflidavit were that Krawetz called him to come to Krawetz’
office to sign the prepared affidavit, which Nicholas executed without
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reading. Afterward, Nicholas noted one inaccuracy in the sentence
“affiant at no time contracted with [Johnson] and at no time has given
any orders to [Johnson].” Nicholas testified that this statement was
wrong in that Johnson was paid part of his salary at KBLO by
Tedesco, Inc., but that he had not aﬁvised Krawetz of this matter.

73. The Tedescos attempted unsuccessfully to obtain and file with
their November 28 opposition an affidavit from Morris. When Nich-
olas Tedesco telephoned Morris a second time to find out whether he
had signed the affidavit, gift and job offers were made to Morris by
Nicholas.* Morris understood the gift to relate both to his signing
the affidavit and to doing it quickly. Acting on Panich’s advice,
Morris did not sign the affidavit.

Issue No. 17

74. The history of Nicholas and Victor Tedesco with respect to
broadcast authorizations commenced on May 19, 1948, when an appli-
cation was filed for a new standard broadcast station on 1220 ke, 250 w,
daytime only, at Stillwater, Minn., by St. Croix Broadcasting Co.
The corporation was owned in equal shares by Victor, his brothers
Nicholas and Albert, and one James V. Ho{bins. At that time,
Nicholas and Victor were without significant radio experience, but
Albert had graduated from a radio broadcasting school, had been
employed by a radio station in Georgia, and was currently employed
by station KATE, Albert Lea, Minn., and in charge of KATE’s
Austin, Minn., studio.

75. The application was granted November 19, 1948. However,
prior to going on the air, a change in the original plan of financing
resulted in a modification of stockholders. Mr. William Johns, Jr.,
who then worked for station WT'CN, St. Paul, Minn., and lived some
10 miles from Stillwater, offered to buy a stock interest and to loan
Albert and Victor the sums necessary to meet their financial commit-
ments to the station. As a result, Johns became general manager of
the new station and the stockholdings were divideg as follows: Johns,
22145 percent; Victor, 2215 percent; Albert, 20 percent; Nicholas, 25
percent ; and Hobbins, 10 percent.

76. Program test authorization was granted on March 13, 1949, and
the station was licensed on June 24, 1949. Nicholas and Victor
accomplished the major part of the construction of the station them-
selves, not only the business and administrative aspects but the physi-
cal labor as well. Albert and Victor worked at the station fulPtime,
with Nicholas undertaking part-time sales duties. The station was
profitable from the start, and Victor’s initial salary of $65 per week
was raised to $80, and a distribution of profits paid $1,000 to Nicholas
and $900 to Victor.

77. Sometime in the fall of 1949 personal disagreements between
the Tedescos and Mr. Johns resulted in the decision to sell the Tedescos’

1 Nicholas denied this. He testified that he only told Morris he would ‘“pay him for the
amount of hours it took him’ to get the afidavit signed in order to show his appreciation
for any inconvenience. When pressed as to the meanlns of this remark to Morris,

e

Nlcgolu stated : “My meaning was very vague, for him to determine any way he desired
to do so.”
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interest in the station to Johns. On January 9, 1950, an application
dated December 30, 1949, was filed with the Commission wﬁerein the
Tedescos’ 6714 percent of St. Croix Broadcasting Co. was sold to
Johns for $58,000. Nicholas, who had $5,000 invested in the station,
received $20,000, and Victor, whose investment was $4,000, received
$18,000 or $19,000.22 This application was granted by the Commission
on March 6, 1950, and became effective on March 10, 1950.

78. Prior to the disagreement between the Tedescos and Mr. Johns,
these parties had joined together to file additional applications for
stations at Cloquet and Owatonna, Minn. On May 16, 1949, Cloquet
Broadcastin ., & corporation owned 15 percent by Nicholas, 15
gercent by Victor, 15 percent by Albert, 15 percent by Johns, 15 percent
V! George Griedes, a resident of Cloquet, and 25 percent by John O.

ick, chief engineer of the Stillwater station, filed an application for
a new standard broadcast station on 1450 kc at Cloquet, Minn. The
station was built at a cost of approximately $20,000, and went on the
air January 31, 1950. Albert Tedesco was empioyed as general
manager, but, although Victor and Nicholas had assisted in the
construction of the station, neither was employed in its operation.

79. On September 8, 1949, the Tedesco-Johns interests filed an
Rplication for a new standard broadcast station at Owatonna, Minn.
This application was filed by Owatonna Broadcasting Co., of which
William F. Johns, Sr., owned 30 percent, William F. Johns, Jr., owned
30 percent, Nicholas, Albert, and Victor owned 10 percent each, and
Antonio Tedesco, their father, owned 10 percent. This application
was granted on May 12, 1950, but did not receive final Commission
approval of the transmitter site until September 1950.

80. The ill feeling which had led to the Tedesco sale to Johns of
their interest in the Stillwater station now resulted in a severance of
relationships at Cloquet and Owatonna. The parties agreed to ex-
change the Tedescos’ 40 percent collective interest in Owatonna, where
no construction had yet been undertaken, for Johns’ 15 percent interest
in Cloquet, which was then on the air. At the same time, the Tedescos
purchased John O. Vick’s 25 percent in C-loguet, and, as a result, their
ownership in Cloquet was thereafter divided 2414 percent each to
Nicholas, Victor, and Albert, and 12 percent to Antonio. Applica-
tions for consent to the transfers were filed on July 19, 1950, and were
granted September 6, 1950. The transfers were accomplished on
September 24, 1950.

81. The Cloquet station was initially profitable, and in the late
summer of 1951, a Mr. Richard Rall who resided in Cloquet offered
to purchase it for $40,000. The Tedescos refused this offer, but busi-
ness thereafter dropped off. Subsequently, on September 29, 1952,
an application was filed to transfer the Tedesco interests in dloquet
to Ralﬂ) for approximately $20,000, representing a profit to the Tedescos
in the neighborhood of $1,000. This application was granted on
December 4, 1952.

12 The figures given for the Tedesco brothers’ investments do not include any valuation
for their labor and services In constructing the station because no such valuation is
supplied by the record. However, it is apparent that these factors are entitled to some
consideration, and would tend to increase the amount of their investments and decrease
the amount of their profits.
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82, On March 31, 1950, Nicholas, who by that time had decided that
radio was a good business to be in, applied as an individual for a new
station at Monroe, Wis. He selec %Ionroe from a list supplied at
his request by a consultiniengineer of available communities within
350 miles of St. Paul. The application was designated for hearing
because of slight interference which would be caused to an existing
station. In the meantime, Nicholas became aware of the intention of a

roup of Monroe residents to file an application in competition with

is. In order to avoid the hearing, which he did not view optimisti-
cally, Nicholas dismissed his application on payment to him by the
Monroe group of $500, in compensation of expenses.

83. In the meantime, on Feberuary 28, 1950, South St. Paul Broad-
casting Co., owned in equal shares b, Nichoias, Victor, Albert, and
Antonio Tedesco, filed an application for a 1 kw, daytime only, station
on 1590 ke at South St. Pauf. After amendment to specify 5 kw, the
application was granted on December 20, 1950, and went on the air on
August 12,1951, ag station WCOW. )

84. Atabout this same time, on June 7, 1950, Victor filed an applica-
tion as an individual for a new daytime station on 990 kc, 250 w, at
Sparta, Wis. The application was granted on December 13, 1950, and
went on the air on June 20, 1951. Nicholas assisted in the construc-
tion, and the operation was conducted by employed general managers.
Victor took personal charge of neither the construction nor the sub-
sequent operation of the station. On Februray 5, 1952, Victor applied
to transfer the license of the Sparta station (WKJL) to Sparta-
Tomah Broadcasting Co., Inc., in which Victor held 99 percent of the
stock, and Nicholas, Albert, Antonio, and the station manager divided
the other 1 percent. On July 9, 1952, Victor sold some 47 percent of
the corporation’s stock to nine different individuals for $7,925, repre-
senting some 37.9 percent of the construction cost of $20,901. In 1955,
the frequency of the Sparta station was changed from 990 ke to 1290
ke, and power was increased from 250 to 1,000 w.

85. By August 1955, all stockholders had sold out except Victor,
who then owned 74 percent of the stock, and the manager, John D.
Rice, who owned 26 percent.* By application filed August 15, 1955,
and granted August 26, 1955, Victor transferred one-half of his stock
interest in consideration of $1,000 and brotherly affection.

86. On July 31, 1957, Nicholas and Victor filed an application to
transfer their 74 percent interest in the corporation to Zell g and Vena
H. Rice, the parents of John D. Rice, for $56,400. When this sum is
added to the $7,925 received by Victor in 1952, it is apparent that the
Tedescos made & profit on their dealings with the Sparta station, and
probably a substantial one relative to the sums involved, but the exact
amount is impossible of determination in view of the failure of the
record to disclose the precise amount the Tedescos had invested in the
station.

87. On March 6, 1952, Nicholas, Victor, and Albert, as equal
partners, filed an application for a new daytime station on 1260 ke,

13 The record does not disclose the price Victor had paid to bring his stock interest
back to 74 percent, and It is, therefore, impossible to determine the exact amount he had
invested in the station at the time of the ultimate sale, par. 86, infra.

4 F.CC. 24



Edina Corp. et al. 115

1kw, at Hutchiuson, Minn. The application was granted on December
4, 1952, and the station went on the air on September 15, 1953. Nich-
olas worked on the construction, although neither he nor Victor was
employed at the station, which was managed by Albert. Shortly
thereafter, a family disagreement led to the gecision that the interests
of Victor and Nicholas, on the one hand, and Albert, on the other,
would be disassociated. As a result, by applications filed and granted
in the spring and summer of 1954, the two-thirds interest of Nicholas
and Victor in the Hutchinson station was traded to Albert for Albert’s
one-fourth interest in the South St. Paul station, paragraph 83, supra.
No cash or other consideration was involved in this exchange.

88. After the 1954 Hutchinson-South St. Paul trade, the ownership
of the South St. Paul station was vested in a new partnership con-
sistin% of Nicholas, Victor, and their father, Antonio. The station
was thereafter operated with Victor as the general manager. Sub-
sequently, in 1957, Antonio’s health failed, and his partnership interest
was acquired by Nicholas and Victor for the consideration of a pay-
ment,af:} $75 per week, and, upon his death, $35,000 to his estate. In
October of 1958, the license of WCOW was assigned from the partner-
ship to BVM Broadcasting Co., Inc., a corporation in which Nicholas
and Victor retained the same equal interest they had shared under the
partnership.

89. In the meantime, substantial modifications in the South St. Paul
facility had taken place. The station had originally been licensed on
1590 kc, 5 kw, daytime. By a series of applications filed and granted
between 1956 and 1958, the station location was changed from South
St. Paul to St. Paul; the call letters were changed from WCOW to
WISK; the frequency was changed from 1590 ke to 630 kc; and the
powers and hours of operation were changed from 5 kw, g:gtime only,
to 5 kw, day, 500 w nighttime. Station WISK commenced operation
with its new facilities in October 1958.

90. On July 22, 1955, Nicholas and Victor, trading as Rochester
Broadcasting Co., an equal partnership, filed an application for a new
station on 1270 ke, 500 w, at Rochester, Minn. The application was
granted, after hearing, on May 17, 1957, and commenced operation
as station KWEB in éeptember 1957. By assignment effective No-
vember 1, 1957, the license was assigned to Rochester Music City, Inc.,
a corporation owned in equal shares by Nicholas and Victor. Neither
of the brothers worked at the station, although Nicholas drew a salary,
but both regarded it as a particularly satisfactory operation.

91. In the fall of 1958, Nicholas and Victor were encountering a
cash squeeze in connection with the construction of the modified
St. Paul facility, WISK. Accordingly, they were receptive when
approached by a broker indicating he had a buyer for KWEB. On

ctober 15,1958, an application was filed for consent to sell the station
for 875,000, including $55,000 cash, $10,000 in 1 year, and $10,000 in
2 years. At that time the Tedescos had approximately $41,000 in
KWEB, and, therefore, their profit after approximately 1 year of
ownershfip was in the neighborhood of $35,000. The Commission
consented to the assignment on December 17, 1958, and the transaction
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was completed 2 days later. The proceeds were devoted to the WISK
operation.

92. As heretofore noted, the revised WISK operation went on the
air in October of 1958. Costs of installing the new six-tower array
were high, and, although substantial amounts of cash were available
($40,000, including $35,000 cash from the sale at the end of 1958 of
the land and buildings used in the old 1590 kc operation ; $55,000 cash
from the sale of the Rochester station; and $56,400 from the mid-1957
sale of the Sparta station), the station was substantially in debt when
it commenced its new operation. In the initial months of the station’s
operation it suffered heavy operating losses,* although the amount of
these losses showed a sharp downward trend, and by the month
preceding the sale in August of 1959, the station showed a profit.

93. In any event, by February 28, 1959, Nicholas and Victor had
committed approximately $150,000 to the WISK operation,’® and,
although they had not exhausted their cash or credit resources, the
WISK investment represented a substantial portion of their collective
net worth,

94. Although WISK was not on the market, and the brothers had
not seriously considered selling the station, they were contacted in
early May 1959 by a representative of Crowell-Collier Broadcasting
Corp. with an offer of purchase. The offer was declined, but the
prospective buyer raised the bid and the new offer was accepted. On
May 22, 1959, a formal contract was executed whereby WISK would
be sold to Crowell-Collier for $500,000 cash and assumption by the
buyer of $125,000 of selected obligations of the seller. After paying
off other obliiations of the station which the buyer did not assume,
the profit to the Tedescos was approximately $280,000. In addition,
they received payment of something over $100,000 they had loaned
the station, they were permitted to retain two expensive automobiles
which the station had bought for their use shortly before the sale, they
retained land belonging to the station worth approximately $50,000,
and they retained certain accounts receivable. Application for Com-
mission consent to the sale was filed on June 22, 1959, granted on July
15, 1959, and the transaction was concluded on August 25, 1959.

95. On October 24, 1955, Nicholas and Victor entered into a con-
tract to purchase station KAAA, Red Wing, Minn., the licensee of
which had previously filed with the Commission a letter of protest to
their proposal to construct a new station at Rochester, Minn. (par. 90,
supra). The purchase price was $60,000. In March of 1956, the
license was transferred to Hiawatha Broadecasting Co., Inc., a corpora-
tion owned by Nicholas and Victor in equal shares. Red Wing lies
midway between St. Paul and Rochester, and the brothers became

1 It {s difficult to garner from the record a meaningful separation between operatin
losses and capital contribution. Thus, while it was entirely proper to include equipmen
payments as an operating expense contributing to an operating loss, such Ya:menta also
decreased the station’s debt to the same extent as would an equal capital contribution
devoted to debt service. Similarly, while depreciation is an appropriate item under
oPeratlng expense, it does not represent a cash loss or expenditure, and, if it is to be con-
sidered as an expense item on the operating balance sheet, it should also be deducted
f{:gu original asset value in computing the profit ultimately shown in the sale of the
station.

13 Carital contribution, $40,000; loan by Nicholas, $55,705.76; and loan by Victor,
$52,644.54.
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concerned about overlap between Red Wing and both the then-
proposed improved facilities at St. Paul and the then-proposed new
station at Rochester. Therefore, in the fall of 1956, they represented
to the Commission that they were willing to dispose of the Red Wing
station 1n order to secure authorizations in the other two communities.
However, sn.lthou%l;7 the Rochester and St. Paul applications were
granted, the Red Wing facility was not disposed of at that time.

96. On May 20, 1957, the Tedescos applied for Commission consent
to transfer 60 percent of the stock of the Red Wing license for $24,000.
The new stockholders were Alfred Gentile, the Tedescos’ brother-in-
law, 15 percent; Eugene Elston, the station manager, 15 percent; John
Rice, with whom the Tedescos were associated in the Sparta station,
15 percent; Clarence Thole, a St. Paul businessman, 10 percent; and

rt Olsen, a St. Paul businessman, 5 percent. Although the
Tedescos retained only a 40-percent interest in the station, they contin-
ued de facto supervision of t &ﬁpemtion. On March 8,1961, an a%pli-
cation was filed to assign the Wing license, the call Jetters of which
were by then changed to KCUE, to a corporation unaffiliated with the
Tedescos for $87,500. This application was dismissed in March 1962,
at the assignor’s request, after 1t was designated for hearing on issues
relating to the purchaser.

97. On March 12, 1962, a second application to assign KCUE was
filed, and this application was granted on July 13,1962. The purchase

rice was $87,500, of which the Tedescos were entitled to 40 percent,
$35,000. While, on the surface, the sums received by the Tedescos
from the 1957 and 1962 sales would seem to approximate the $60,000

id for the station in 1955, additional factors indicate that the

rothers actually made a substantial profit from their sale of KCUE.
The original $60,000 purchase price was financed through $59,000 in
loans which became ts’\e obligations of the licensee corporation. By
the time of the 1962 sale, substantially all of these loans had been re-
paid from operating revenues. Therefore, virtually the entire amount
recefiived by the Tedescos from the 1957 and 1962 sales represented
profit.

98. Although the 1962 application for transfer of KCUE did not
mention it, the actual reason for selling the station was because of
overlap which would have existed between KCUE and the instant
Bloomington proposal, because the instant proposal would place a
2-mv/m signal over Red Wing.

99. On July 10, 1956, Nicholas, Victor, and John D. Rice were the
incorporators of Radio St. Croix, Inc. The corporation was formed
to construct a new station at New Richmond, Wis., on 1380 ke. How-
ever, it was at about this same time that the Tedescos were in the
process of modifying their station WISK in St. Paul, and the evolving
plans for WISK had a substantial impact on the New Richmond pro-
posal. The original application for modification of WISK had con-
templated continued operation on 1590 ke, but on June 14, 1956, the
application was amended to specify 630 ke, which would have the effect,
if the application were granted, of freeing 1590 kc for use in the St.
Paul area. With this gx::t, in mind, the New Richmond application
was engineered for 1590 kc, and the New Richmond engineering
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preparation was substantially completed by July 6, 1956, some 3 weeks
after the filing of the WISK 630 kc application, and 4 days before the
incorporation of Radio St. Croix, Inc.

100. Nicholas assisted the Radio St. Croix preparations by reviewing
land availability, and used his own money to secure a site option.
However, on October 24, 1956, the Tedescos were advised that the
WISK 630 ke application had been granted, and on that same day a
meeting of the directors and stock subscribers of Radio St. Croix was
held at which the Tedescos surrendered their stock subscription
rights.** The subscriptions were taken up by individuals recom-
mended by the Tedescos, and on November 16,1956, the Radio St. Croix
application was filed.

101. The Radio St. Croix application was granted, after hearing, on
December 16,1959, at which time Zel Rice asked Nicholas to contact the
stock subscribers he had recommended to call for their subscriptions.
Three of the subscribers, who represented 75 percent of the subscrip-
tions, stated a desire to sell out their interests, and the Tedescos came
back into Radio St. Croix as owners, each owning 21.1 percent of the
corporate stock. A total of $10,000 was paid for this stock, plus
$625 for 125 later-acquired shares.

102. On August 10, 1962, the Tedescos sold their Radio St. Croix
stock to two other existing stockholders, receiving therefor a total of
$18,000. At the time they sold their stock they forgave a total of $4,000
owed them by Radio St. Croix as salary for supervisory duties per-
formed during the previous 20 months. Thus, a net profit of somewhat
less than $3,500 was realized from the brothers’ sale of the New Rich-
mond station. The stock was sold because of a potential duopoly prob-
lem involving the New Richmond station and the instant proposal, and
because New Richmond holdings did not appear to be an appropriate
investment for Tedesco, Inc.,*” par. 107, infra.

103. While the application for transfer of WISK was pending,
the Tedescos were investigating the availability of other stations for
purchase. On July 23, 1959, 8 days after the WISK sale was ap-
proved, an application was filed for transfer of station KFNF, Shen-
andoah, Towa, to KFNF Broadcasting Corp., which was owned in
equal shares by Victor and Nicholas. The purchase price was $75,000
cash, and a balance of $50,000 on terms. At that time, the station
was grossing approximately $75,000 per year, but was losing money
at the rate of $700-$800 per month. The transfer was approved by
the Commission on September 2, 1959, and the Tedescos commenced
their operation of KFNF on October 17, 1959.

104. Before purchasing KFNF, the Tedescos had the situation
examined by their consulting engineer, who advised them that the
station could be moved to Omaha or Lincoln, Nebr., or to the Kansas
City area. Each of these communities is of substantially greater size
than Shenandoah.

16 The Tedescos’ prompt withdrawal from Radio 8t. Croix on receiving the 630 kc grant
at St. Paul would warrant a finding that it had been their intention all along to devote
their energies and capital to the St. Paul station if they received a grant, and that Radio
St. Croix was only an alternative, being held in reserve in the event the St. Paul applica-
tion was denied. However, in that the Radio St. Croix application had not then been fil
and there had been no representations to the Commission with respect to the Tedesco:
intentions in New Richmond, such finding would be of dubfous relevance.

17 Nicholas and Victor had an obligation to Tedesco, Inc., to divest themselves of
interests in radio properties not owned by the corporation.
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105. The evidence is ambiguous as to what the Tedescos’ true inten-
tions were when they purchased the station. On the one hand, they
modified the pro ing ; installed and, for a time, operated auxiliary
studios in a nearby community; and substantially increased the staff,
all of which actions are consistent with a sincere desire to transform the
station into a profitable operation in Shenandoah. On the other hand,
engineering work on moving the station to Council Bluffs was com-
menced only 2 months after the Tedescos took over the station; a
transmitter site in Council Bluffs was purchased within 2% months
of takeover; an application to move to Council Bluffs was filed on
March 24, 1960, only 5 months after KFNF was taken over;!® and
in the summer of 1960, less than 1 year from the time KFNF was
acquired, a transmitter site meeting the requirements for a directional
operation on the KFNF frequency was purchased in the Kansas City
area. Moreover, although the Tedescos had had experience in a two-
station market such as Shenandoah when they built the second station
in Rochester, Minn. (pars. 90 and 91, supra), and had learned the
value of an aggressive campaign of promotion, they conducted no
such campaign in Shenandoah.

106. ile the station continued to experience losses in the interval
between the Tedesco takeover and the time preparations for the move
to Council Bluffs were commenced, it is not found that this was the
reason for seeking to move the station. It is not credible that broad-
casters so experienced as the Tedescos would have genuinely antici-
pated that the loss picture which obtained when they purchased the
station would have been reversed in less than 3 months. On the basis
of the circumstantial evidence presented, it is found that the Tedescos
purchased KFNF with the intention of moving the station from Shen-
andoah to a larger market unless the Shenandoah operation could be
converted to a profit almost immediately—an event they could not
reasonably have deemed likely—and that this intention was not com-
municated to the Commission.

107. By the fall of 1960, the Tedesco brothers had accumulated rela-
tively substantial capital from their activities in the radio business.
They wished to remain in radio, but it was not their intention to place
all of this capital again at risk. Accordingly, they formed Tedesco,
Inc., which was capitalized at 350,000 shares soid at $1.00 each. Each
of the brothers initially purchased 50,000 shares,”® and the balance
was sold to the public. Since the formation of the corporation,
Nicholas and Victor have held the principal executive offices and have
been wholly responsible for the conduct of corporate affairs.

108. The ]ilublicity which Tedesco, Inc., has released concerning
itself, and the information supplied prospective stockholders, has
emphasized the Tedesco brothers’ profits from the sale of radio sta-

= However, it should be noted that Mar. 24, 1960, was a cutoff date, after which the
then-pending application of station KIOA, Des Moines, Iowa, respondent herein to in-
erease power to 50 kw would be protected against mutualliy exclusive agpllcuuons. Be-
caase KIOA 1s adjacent channel to KFNF, the KIOA power increase would have precluded
moving KFNF to Council Bluffs. This conflict was subsequently mooted when the KIOA
apglimtlon was not prosecuted.
Subseq t purch had, at the time of the hearing, vested ownership of 52,075
shares in each brother.
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tions and has been entirely silent as to their history or Igrospects of
profitable station operation. A prospectus issued on November 3,
1960, reviewed the past ownership of selected Tedesco brothers’ sta-
tions, and stated that “each of these stations was later sold at a sub-
stantial profit.” No mention was made as to the operating record of
thestations. The mailing of the prospectus to stockholders and poten-
tial stockholders was accompanied by reprints of a column published
in the St. Paul Dispatch. 'Bhe column, which was based on an inter-
view of Victor and Nicholas by the columnist, was inspired by the sale
of WISK, and purported to give a brief outline of the Tedesco radio
operations. It was stated therein that “within 10 years they [the
Tedescos] had parlayed $8,500 into three-quarters of a million plus
some neat profits on other radio station sales. The total is well over
a million,” and “the Tedesco magic formula is simple ; buy, plow profits
into the station, sell, buy another.”*® On June 10, 1961, counsel for
Tedesco, Inc., responded to a Commission inquiry by stating that “as
Tedesco, Inc., becomes successful, smaller stations will be sold so as
to up-market the Tedesco chain.” However, it was emphasized that
such sales would not be for the purpose of realizing capital gains,
but as a consequence of the limitation on station ownership imposed
by the Commission’s rules.

109. On November 23, 1960, Tedesco, Inc., executed a contract to
purchase station KWKY, Des Moines, Iowa, for $165,000 on terms
of $40,000 down, with the balance of the purchase price to be paid in
monthly installments of $2,088.33. The sale was approved by the
Commission on March 1, 1961, and the station is still owned and
operated by Tedesco, Inc.

110. The Tedesco brothers have also experienced abortive attempts
to acquire other radio interests. On October 10, 1960, doing business
as Gabriel Broadcasting Co., they filed an application for a new 5 kw
station on 980 kc in Chisholm, Minn. The application was designated
into a consolidated hearing on February 14, 1962, but was dismissed on
July 16, 1962, on payment to the Tedescos of expenses up to $16,000.
The reason for dismissal was the Tedescos’ disenchantment as to eco-
nomic prospects in Chisholm. On February 1, 1961, Tedesco, Inc.,
contracted to purchase station WMIN, St. Paul, Minn., for $200,000.
The application was designated for hearing on July 26, 1961, and in
September 1961, the assignor exercised an option to dismiss the appli-
cation. On April 18, 1961, an application was filed to assign to
Tedesco, Inc., the construction permit for station WRNE, Wisconsin
Rapids, Wis. The permit was held by Bill S. Lahn, but the station
had not then been constructed. The application was dismissed on
December 7, 1961, at the request of Tedesco, Inc., because the Com-
mission had raised questions relative to the assignor. On October 19,
1961, Tedesco, Inc., filed an application for a new station on 1520 ke,
De Pere, Wis. This application is still pending before the
Commission.

» The hearsay nature of the newspaper column deprives it, of course, of evidentiary
value for the purpose of proving the facts stated therein. However, the inclusion of re-
{Hnts of the column in mallings by Tedesco, Inc., lends it evidentiary value to the extent

hat it tends to show what the corporation wished prospective stockholders to know and
believe about the business history of its chicf executive officers.
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Issue No. 11
Edina Corp.

111. Edina Corp. is a Colorado corporation with no present business
interest other than the instant application. Its principals are Robert
Donner, Jr., president, director, and 25 percent stockholder; John C.
Hunter, treasurer, director, and 25 percent stockholder; Kenneth E.
Palmer, secretary, director, and 25 percent stockholder; and Croil
Hunter, 25 percent stockholder.

112. Mr. Donner, who was born in 1930, resides in Colorado Springs
Colo. He has never resided in Minnesota. In April 1958, he joined
with John Hunter and Kenneth Palmer in organizing General Broad-
casting Corp., which, from July 1958 to November 1960, was licensee of
station KYSN, Colorado Springs, Colo. Donner was secretary, direc-
tor, and one-third stockholder of the corporation. In October 1960
Donner joined with Hunter and Palmer in forming KIMN Broadcast-
ing Co., which since January 1, 1961, has been the licensee of station
KIMN, 950 ke, 5 kw, day and night, Denver, Colo. He is vice presi-
dent, treasurer, director, and 30 percent stockholder of KIMN. He
is a director in a Denver company dealing with IBM radio systems,
a director of a philanthropical foundation in Philadelphia,and a direc-
tor and co-founder of a girls’ school in Colorado Springs. Mr. Donner
will not participate in the day-to-day management of Edina Corp.’s
proposed station, but will participate in corporate management and be
available for advice.

113. John C. Hunter was born in 1926, and since July 1963, has
been a resident of St. Paul, Minn., where he had been raised and had
previously lived. Mr. Hunter would be the resident general manager
of Edina Corp.’s proposed station. He has visited Edina for brief
periods over a span of 20 years, with two or three visits a year between
1959 and February of 1963. During 1953, he did sales work among
merchants in Edina.

114. Between April 1956 and June 1964, Hunter was an officer,
director, and 58 percent stockholder of Pine County Broadcasting Co.,
licensee of station WCMP, Pine City, Minn. (see par. 12, supra). He
was officer, director, and majority stockholder of KOW Boy Broad-
casting Co., which was licensee of station KOWB, Laramie, Wyo.,
from October 1957 to November 1960. During that period he resided
in Laramie and was active in the day-to-day management and super-
vision of KOWB in the nontechnical phases of the operation. In the
fall of 1960, when KOW Boy Broadcasting Co. built station KYCN,
Wheatland, Wyo., Hunter participated in the construction of the sta-
tion in a supervisory capacity. From July 1958 to November 1960,
Mr. Hunter was treasurer, director, and one-third stockholder of Gen-
eral Broadcasting Corp., licensee of station KYSN, Colorado Springs,
Colo. From January 1961 to the present, he has been president, direc-
tor, and substantial minority stockholder of the licensee of station
KIMN, Denver, Colo. Between January of 1961 and July of 1963, he
was active on a day-to-day basis in the sales and financial aspects of
the KIMN operation. Since June of 1961, he has been an officer,
director, and one-third stockholder of the corporate applicant for a new
station at Brush, Colo.
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115. Mr. Hunter is an officer, director, and part owner of two busi-
nesses in the Denver area, a firm dealing with IBM radio systems, and
a general insurance agency. While resident in Denver and Laramie,
he was active in the affairs of local civic organizations.

116. Kenneth E. Palmer, who was born in 1925, is a resident of
Denver, Colo. From March 1943 to June 1944, he was employed as an
announcer-engineer at station KTTS, Springfield, Mo. From June
1944 to April 1945, he was announcer-assistant farm director at station
KVOO, Tulsa, Okla. From April 1945 to April 1946 he was with
station WHAS, Louisville, Ky., as an announcer, newsman, and writer-
producer. From April 1946 to July 1947, he was employed as an
announcer and writer-producer at stations WGBF and WEOA, Evans-
ville, Ind. From July 1947 to October 1950, he served at station
KPDN, Pampa, Tex., in the successive capacities of program director,
sales manager, and general manager. From October 1950 to Decem-
ber 1951, he was general manager at station KVER, Albuquerque,
N. Mex. From December 1951 to February 1952, he was associated
with the construction of KVWO, Cheyenne, Wyo. From February
1952 to June 1958, he was vice president and general manager, Inter-
mountain Network, Denver Division, a regional radio network. From
July of 1958 to November of 1960, Mr. Palmer was president, director,
and one-third stockholder of station KYSN, Colorado Springs, Colo.,
at which station he was active in programing, selling, and bookkeeping
in addition to his administrative duties. Since January 1961 he has
been vice president, director, substantial minority stockholder, and
general manager of station KIMN, Denver, Colo. During his first 2
years in this position, he was active in all nontechnical phases of the
KIMN operation, and since then his activities have been confined to
programing and managerial duties. He is also associated with Donner
and Hunter in the IBM radio systems business in Denver, and is treas-
urer, director, and one-third stockholder in the pending application for
a new station at Bush, Colo.

117. Mr. Palmer has been active in civic organizations in the Texas
and Colorado communities in which he has resided. He does not 1Yro-
pose to move from Denver, but, in the event of a grant, he will be
present in Edina to assist in the implementation of the station’s pro-
graming proposals. Thereafter, he will visit the station several times
a year to be available for consultation.

118. Croil Hunter, who was born in 1893, has been a resident of St.
Paul, Minn., since 1932. He has had no broadcast experience. He
has been chairman of the board of Northwest Airlines, Inc., since 1953,
and between 1937 and 1953 he was president of that corporation. He
is also a director of the Dakota National Bank of Fargo, N. Dak. Mr.
Hunter has a distinguished background of activity in national and
international, public and private, nonprofit organizations in the air
transportation industry, and has been the recipient of many awards for
his services to that industry. Mr. Hunter will not participate in the
day-to-day affairs of the proposed station, but will be available for
consultation and advice.

119. Edina Corp. proposes to direct its program service to the needs
of Edina, Bloomington, and other listeners in the coverage area. To
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achieve familiarity with the changing needs of the area, this applicant
would conduct periodic surveys of local organizations, broadcast on
the air solicitations of public comment, and encourage its employees
to participate in the community affairs. The station will assist local
groups in their utilization of the broadcast facilities.

120. Prior to the submission of Edina’s original proposal, only in-
formal programing surveys were conducted. In the spring of 1962,
an Edina representative contacted the Bloomington mayor, school su-

rintendent, and a police lieutenant, as well as two Bloomington

usinessmen, and as a result of these contacts Edina Corp. decided
to include Bloomington as well as Edina in the formal survey of com-
munity programing needs it then contemplated. Thereafter, Mr.
Palmer designed a questionnaire which was utilized in making a tele-
phone survey of Edina and Bloomington groups, officials and individ-
uals. On the basis of these surveys, plus personal contacts by John
Hunter, Palmer and Hunter prepared a programing amendment
which was submitted in July 1962. In October 1962 and October—
November 1963, additional surveys were conducted involving both
recontacts of some organizations and wholly new contacts with others.

121. The present Edina programing proposal is broken down as
follows: Entertainment, 75.4 percent; religious, 6.9 percent; agri-
cultural, 2.1 percent ; educational, 2.8 percent; news, 6.1 perecnt; dis-
cussion, 5.9 percent ; and talks, 0.8 percent. The programing would be
18.3 percent live, 65.1 percent commercial, and 84.9 percent sustaining.

122. The specific programs proposed include:

Religious: “Morning Worship” and Evening Worship,” 5-minute
opening and closing devotional programs to be rotated among local
ministers; “Church of the Air,” 8:30-9 a.m., Monday-Saturday, live
sustaining for use by local churches and groups; “Audvitorium Organ,”
Sunday, 7-7:30 a.m., “The Good Life,” Sunday 7:30-7:45 a.m., “Fam-
ily Worship Hour,” Sunday, 7:45-8 a.m., and “The Sacred Heart
Hour,” Sunday, 8-9 a.m., a series of nonlocal recorded religious pro-
grams; “Psalm of Life,” Sunday, 9-9:30 a.m., a recorded program of
religious music and sermons; “Minnesota Protestant Churches,” Sun-
day, 9:30-10 a.m., a recorded program of music, sermons, prayers,
and devotional talks on a rotating basis by all major Protestant de-
nomations; “Edina and Bloomington Church Program,” Sunday, 10-
11 a.m., taped broadcasts of Church services held earlier to be presented
on a rotating basis; and “Edina and Bloomington Church Remote,”
Sunday, 11-12 a.m., consisting of remote broadcasts from local
churches on a rotating basis.

Agricultural: “Farm Report,” Monday-Saturday, 5:10-5:15 a.m.,
summaries of livestock and grain market quotations; “Farm Pro-
gram,” Monday-Saturday, 5:30-5:35 a.m., farm news and informa-
tion supplied by USDA ; “Farm Report,” Monday-Saturday, 6:05—
6:10 a.m., farm news and information from wire services, USDA, and
local sources; “Agricultural College Program,” Sunday, 9-10 p.m., a
series of programs produced by the University of Minnesota Agri-
cultural gollege and other agricultural coll in the area, with
music to be broadcast on such occasions as a full hour agncultural
programing may not be available; and “4-H Club News,” Sunday,
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4-4:15 p.m., news or projects of local 4-H Clubs, and similar
organizations.

ducational: “Modern Medicine,” Monday-Saturday, 9-9:05 a.m.,
a discussion of ailments and treatments pregm.red in conjunction with
the Minnesota State Medical Association; “Today’s Children,” Mon-
day—Saturday, 10-10:05 a.m., problems of childhood and their solu-
tions by a University of Minnesota professor; “Our Complex Society,”
Monday-Saturday, 1-1:05 p.m., consideration of sociological and
economic problems of contemporary society by a University of Minne-
sota professor; “The Magic Carpet,” Monday—Saturday, 2-2:05 p.m.,
a variety of taped materials from the Audio-Visual Extension Service
of the University of Minnesota; “Local School News,” Monday—Sat-
urday, 44 :05 p.m., news of local schools; “A Way of Living,” Sunday,
1-1:05 p.m., opinion program featuring educators; “The World of
Tomorrow,” Sunday, 3-3:05 p.m., discussion of social, scientific, and
economic trends; and “Local High School Programs,” Sunday, 5-6 :00
p.m., material prepared and presented by local high school pupils.

News: “Local News,” Monday-Saturday, 8-8:05 a.m., 12-12:05 p.m.,
5-5:05 p.m., and 10-10:05 p.m.; “Twin Cities News,” Monday—Sat-
urday, 7-7:15 a.m.; “Wire Service News,” Monday-Saturday, 5-5:05
a.m., 6-6:05 a.m., 8-8:05 p.m., and 9-9:05 p.m.; “Wall Street Final,”
Monday—Saturday, 3-3:05 p.m.; “Weather Reports,” Monday—Satur-
day, 5:05-5:10 a.m., 6:10-6:15 a.m., 12:05-12:10 p.m., and 5:05-5:10
p-m.; and a Sunday only news summary from 10-10:05 p.m. The
contents of the news programs are implicit in their titles.

Discussion: “Edina Roundtable,” Monday-Saturday, 6:05-7 p.m., &
discussion of issues of popular interest with listener participation;
“Edina Report,” Sunday, g-7 :30 p.m., reports by Edina Village offi-
cials with participation by local groups; “Bloomington Report,”
Sunday, 7:30-8 p.m., Bloomington version of “Edina Report,” supra;
“Citizen’s Forum,” Sunday, 8-9 p.m., opportunity for listener com-
ment on “Edina Report” and “Bloomington Report,” supra; “Minne-
sota Federation of Women’s Clubs,” Sunday, 6-6:15 p.m., forum for
local women’s clubs on rotating basis: and F.ocal J aycees,” Sunday,
12-12:05 p.m., reports on Jaycee activities.

Talks: “Entertainment Guide,” Monday-Saturday, 11-11:05 a.m.,
information on the availability of local entertainment; and “Station
Editorial,” Monday-Saturday, 6-6:05 p.m., editorials on matters of
interest.

Entertainment : “Early Morning Show,” Monday-Saturday, 5:15-
5:30 a.m. and 5:35-6 a.m., diskjockey program with rural orientation;
“The Morning Show,” Monday-Saturday, 6:15-7 a.m., 7:15-8 a.m.,
8:05-8:30 a.m., 9:05-10 a.m., 10:05-11 a.m., and 11:05-12 a.m., disk-
jockey program directed toward housewives: “The Best of Broaciway,”

fonday-Saturday, 12:10-1 p.m., 1:05-2 p.m., and 2:05-3 p.m., disk-
jockey show featuring Broadway tunes; “The Afternoon Show,”
ilon ay—-Saturda?r, 3:054 p.m., 4:05-5 p.m., and 5:10-6 p.m., disk-
jockey program; “Theatre of the World,” Monday-Saturday, 7-8 &m.
and 8:05-9 p-m., recorded nusic, dramatic presentations, etc.; “The
Late Show,” Monday-Saturday, 9:05-10 p.m. and 10:05-12 p.m.,,
diskjockey program; “The World’s Great Music,” Sunday, 12:05-1
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, 1:05-2 p.m., 2:15-3 p.m., 3:054 p.m., and 4 :15-5 p.m., diskjockey
gl':;v; “Blooglington Mult)licipal Bang,” éunday, 2-2 55 .m.,ki’ive or
tﬁped presentations of local musical aﬁgregations; “The Dinner

our,” Sunday, 6 :15-7 p.m., a diskjockey show ; and “The Late Show,”
Sunday, 10 :05-12 p.m., a diskjockey program.

123. Special programing will be presented on behalf of local organi-
zations as the need arises. Free political time will be given to
candidates for local office.

Tedesco, Inc.

124. Tedesco, Inc., is a Minnesota corporation with over 500 stock-
holders, over 90 percent of whom are Minnesota residents. Its princi-
pals, and their stockholdings, are as follows: Victor J. Tedesco,
president, director, and 14.3 percent stockholder; Nicholas Tedesco,
vice-president, treasurer, director, and 14.3 percent stockholder; Israel
E. gawetz, secretary, director, and 0.36 percent stockholder; Walter
V. Dorle, director and 0.14 Eercent stockholder; Ralph C. Rinkel, di-
rector and 1.14 percent stockholder; Samuel Grais, director and 0.24
percent stockholder; and Gerald S. Palmer, director and 0.57 percent
stockholder.

125. Victor Tedesco, who was born in 1922, lives in St. Paul, Minn.,
where he has resided all of his life. He has been active in religious,
civic, and Eolitical organizations in his community. As hereinabove
indicated, his experience as a radio station owner and administrator
extends virtually uninterrupted since 1948. At various times during
that period he has also served as an announcer, an entertainer, a pro-
gram director, and a general manager. Victor Tedesco would be
general manager of the proposed Bloomington station, personally

nsible for the day-to-day supervision of the operation.

126. Nicholas Tedesco, who was born in 1913, resides in Maplewood,
Minn. Prior to 1948, he was employed in a variety of occupations
unrelated to broadcasting. Aside from his church, he is a member
of one religious, one fraternal, and one businessman’s organization.
His experience in radio, as hereinbefore indicated, goes back to 1948,
and has been largely confined to construction, technical, sales, and
business matters. He would supervise construction of the proposed
station and the technical aspects of its operation, and would be active
in the commercial aspects of its business.

127. Israel E. Krawetz, who was born in 1915, has been a lifelong
resident of St. Paul, Minn. Since 1958, he has practiced law in St.
Paul, and he has been active in a substantial number of religious, civic,
and legal associations. He was not shown to possess any broadcasting
experience other than as legal adviser to the Tedescos in connection
with some of their stations. He will be available on a daily basis in
connection with local legal problems.

128. Walter V. Dorle was born in 1907, and resides in St. Paul, Minn.
Since 1926, he has been employed by the Northwestern State Bank,
St. Paul, Minn., since 1949 in the capacity of president. He has been
a director of a number of business corporations, and active in a sub-
stantial number of civic, business, and professional organizations,
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although he is without broadcast experience. He will be available to
the applicant corporation on financial matters at all times.

129. Ralph C. Rinkel was born in 1908, and since 1949 has been an
automobile dealer in St. Paul. He has been active in the Minnesota
Automobile Dealers Association. He is without broadcast experience,
and his services to the corporation will be limited to those of a director.

130. Samuel S. Grais was born in 1906. He is a pharmacist by pro-
fession, and is president and 50 percent owner of a chain of drug stores
in St. Paul. He has been active in rofessional, civic, and religious
organizations. He has had no broadcast experience, and would not
participate in the operation of Tedesco, Inc., except as a director.

131. Gerald S. Palmer was born in 1901, and has resided in St. Paul
since 1943. He is manager of a department store in St. Paul, and has
participated in civic activities there. He has no broadcast experience,
and would serve Tedesco, Inc., only as a director.

132. Tedesco, Inc.’s programing schedule and format will be flexible
in an endeavor to create programs which will serve the present and
future needs of the community. It is proposed to maintain awareness
of community needs through continuous contact by corporate person-
nel with local organizations and leaders.

133. The Tedesco programing proposals were based in part on the
broadcasting experience of Nicholas and Victor, and in part on 15
mnal contacts with community leaders made by Victor in early

mber 1961. The proposed programing would be broken down as
follows: Entertainment, 49.66 percent; religious, 17.51 percent; agri-
cultural, 6.85 percent; educational, 2.62 percent ; news, 13.02 percent;
discussion, 5.23 percent; and talks, 5.61 percent. The programing
would be 28.97 percent live, 76.81 percent commercial and 23.19 per-
cent sustaining.

134. The specific programs proposed include:

Religious: “Rosary,” Monday-Saturday, 6 :45-7 p.m., live programs
from different Catholic churches in the area; “Religion in the News,”
Monday-Saturday, 11:05-11:15 p.m., religious news and promotion of
church activities; “Reverend Norman Anderson,” daily, 12:05-12:15
a.m., live inspirational messages from a Lutheran minister; “Lutheran
Program,” Sunday, 8-9 a.m., live services from a Lutheran church in
Bloomin%on; “Gospel Temple,” live, featuring a Negro pastor, and
“Jewish Program,” news and events of interest to members of Jewish
faith in Jewish language, Sunday, 9:30-9:45 p.m.; “Sacred Heart
Program,” Monday-Saturday, 6:45-7 a.n., directed to Catholics;
“Back to the Bible,” Monday-Saturday, 8:30-9 a.m., program for
Protestant faiths; “Chapel of the Air,” Monday-Saturday, 9-9:15
a.m., Bible readings and organ music; “Morning Devotions,” Monday-
Saturday, 9:15-9 :30 a.m., both Catholic and Protestant guest speakers;
“Hymn of the Hour,” Monday-Saturday, 1:55-2 p.m., religious music:
“Religion,” Monday-Saturday, 11:15-12 p.m.. Protestant religious
programs; “Upper Room,” Sunday, 6 :30-6 :45 a.m., nondenominational
religious programs: “Family Hour,” Sunday, 6:45-7 a.m., dramatic
grogram produced by a Lutheran church; “Ave Maria Hour,” Sunday,

~7:30 a.m., dramatic program produced by a Catholic church; “Your
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Pastor Speaks,” Sunday, 7 :30-8 a.m., presenting ministers of all faiths;
“Reverend Gordon Peterson,” Sunday, 9-9:15 a.m., an evangelistic
program; “Old Fashioned Revival Hour,” Sunday, 9:30-10 a.m.,
transcribed religious broadcasts; “Local Church Service,” Sunday,
10-11 a.m., services of local churches of all faiths; “Church Service,”
Sunday, 11-12 a.m., local church services; “Polish Bible Students,”
Sunday, 6-6:15 p.m., religious program in Polish language; “Temple
Baptist Students,” Sunday, 6:15-6:30 p.m., live from local Baptist
church; “Lutheran Hour,” éunday 6:30-7 p.m., produced by Lutheran
laymen; and “Billy Graham,” Sunday, 7-7:30 p.m., evangelistic
program.

gricultural: “Rural Roundu];l,” Monday-Saturday, 5:10-5:15 a.m.,
5:30-5:45 a.m., farm news, weather reports, etc.; “Livestock Report,”’
Monday-Saturday, 7:25-7:30 a.m., 4 :25—4 :30 p.m., remote report from
St. Paul Livestock Bureau; “Egg Market,” onday—Saturday, 12 :20—
12:25 p.m., report on egg market; “Farm Hints,” KrIonday-S):;turday,
12:25-12:30 p.m., farm news program; “Central Livestock Program,”
Monday-Saturday, 12:30-12:45 F.m., activities of livestock market;
“United States Department of Agriculture,” Monday-Saturday,
12:45-1 p.m., USDA program of general interest to farmers; and
“Farm News,” Monday-Saturday, 6:15-6:30 a.m., recorded general
farm news.

E'ducational : “Bloomington Schools,” Monday-Saturday, 4 :20—4 :25
p-m., school news; “Minnesota College Hour,” Sunday, 8-9 p-m., pro-
grams by various area colleges; and “Twin City Forum,” Sunday,
9-9:30 p.m., program by various departments of education in the area.

News: “News-Weather,” Monday-Saturday, 5-5:10 a.m., 8-8:056
am., 10-10:05 a.m., 2-2:05 p.m., 3-3:05 p.m.; “Complete News,”
Monday-Saturday, 6-6:15 a.m.; “News,” Lfonda,y—Saturday, T-7:15
a.m., 11-11:05 a.m., 7-7 :05 p.m., 8-8 :05 p.m., 9-9 :05 p.m., 11-11:05 p.m.,
12-12:05 a.m., Sunday, 1-1:05 p.m., 2-2:05 p.m., 3-3:05 p.m., 44:05

.m.; “Noon News,” Monday- at,urdazv, 12-12:15 p.m.; “Weather,”

fonday-Saturday, 12:15-12:20 p.m.; “News-Weather-Sports,” Mon-
day-Saturday, 1-1:05 p.m., 44:05 p.m., Sunday, 6-6:15 a.m., 10—
10:15 p.m., 12-12:05 a.m. ; “News-Weather-Sports-Traffic Conditions,”’
Monday-Saturday, 5-5:15 p.m.; “Evening News and Weather,”
Monday-Saturday, 6:15-6:30 p.m.; “Complete News,” Monday-
Saturday, 10-10:15 p.m.

Discussion: “Party Line,” Monday-Saturday, 10:05-11 a.m,,
directed toward female audience; “Chamber of Commerce Program,
Bloomington,” Sunday, 12-12:15 p.m., “Junior Chamber of Com-
merce, Bloomington,” Sunday, 5-5:15 p.m., and “League of Women
Voters,” Sunday, 5:15-5:30 p.m., a series of programs in which the
local organizations can present their affairs and projects; “United
Nations Today,” Sunday, 10-10:15 p.m., transcriptions from United
Nations; and “London Forum,” Sunday, 11-11:30 p.m., discussion of
world-wide events.

Talks: “Road Reports,” Monday-Saturday, 7:15-7 :25 a.m., weather,
road closings, school closings, etc.; “Sports Headlines,” Monday-
Saturday, 7:30-7:35 a.m., local scores and sporting news; “Stock

4 FCC. 2d



128 Federal Communications Commission Reports

Market Reports,” Monday-Saturday, 4:05-4:15 p.m.; “Bulletin
Board,” Monday—Saturda?', 4:154:20 p.m., public service announce-
ments for local groups; “Bloomington Affairs,” Monday—Saturday
6-6:15 p.m.,, local events and interviews; and “ gorts Highlights,”
Monday-Saturday, 6:30-6:45 p.m., sgorts news and interviews.

Entertainment: “Rural Roundup,” Monday-Saturday, 5:15-5:30
a.m., 5 :45-6 a.m., diskjockey show directed to rural population; “Here
Comes The Band,” Monday-Saturday, 6:30-6:45 a.m., band music;
“Polka Party,” Monday—Saturday, 7:35-8 a.m., 3:05—4 p.m., Sunday,
12:15-1 p.m., polkas with local orchestra leaders; “Town and Coun-
try Time,” Monday-Saturday, 8 :15-8 :30 a.m., recorded music ; “Coun-
try Western Time,” Monday—Saturday, 9:30-9:45 a.m., diskjockey
show ; “Gopher Jamboree,” Monday-Saturday, 11:05-12 a.m., country
music and interviews; “Radio Ranch,” Monday-Saturday, 1:05-1 :55
p.m., 2:05-3 p.m., Sunday, 1:05-2 p.m., 2 :05-3 p.m., 3:054 p.m., 4 :05—
5 p.m., western music and hymns; “Polka Bandstand,” Monday-
Saturday, 4:30-5 p.m., music by different band each week; “Rhythm
Roundup,” Monday—Saturday, 5:15-6 p.m., recorded country music;
“Country Western Top 40 Show,” Monday-Saturday, 7:05-8 p.m.,
8:05-9 p.m., 9 :05- 10 p.m., country and western records; “Polka Time,”
Monday-Saturday, 10:30-11 p.m., recorded polkas; “St. .Johns
Lutheran Hospital Choir,” Sunday, 6:15-6:30 a.m., 9:45-10 p.m., a
nurses’ choir; “International Hour,” Sunday, 5:30-6 p.m,, Foreign
language and music program; “St. Catherine’s College of Music A ppre-
ciation Hour,” Sunday, 7:30-8 p.m., music by students of colll)ege;
“National Guard Program,” Sunday, 10:30-10:45 p.m., musical enter-
tainment ; “Navy Hour,” Sunday, 10:45-11 p.m., items of interest to
veterans; “Army Program,” Sunday, 11:30-11:45 p.m., musical; and
“Air Force Program,” Sunday, 11:45-12 p.m., recorded music.

135. The applicants agreed not to submit evidence relative to their
studios, equipment, or staffing proposals, or to the past broadcast
records of their principals. ile these subjects are undoubtedly
pertinent to a comparative evaluation, the hearing examiner acceded
to the applicants’ stipulation that no signiﬁcant differences existed
between tﬁem, in light of the fact that both applicants were repre-
sented by experienced communications counsel thoroughly familiar
with the Commission’s comparative precedents. Since the evidence
which might have been adduced would not go to the applicants’ basic
qualifications, it was deemed appropriate to rely on the judgment of
counsel for the purpose of shortening an already protracted record.

CONCLUSIONS
Issue No. 1

136. The Edina proposal would bring a new daytime primary serv-
ice to 1,448,203 persons, whereas the comparable Tedesco contour
would embrace 2,031,774 persons, including virtually all of those who
would be served by Edina Corp. However, all of the persons who
would receive a new daytime primary service from either applicant
presently receive at least four such services, and most receive consid-
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erably more. On the other hand, the Edina nighttime interference-
free contour would serve more people than would that of Tedesco,
1,012,642 as comga.red to 898,328, but these populations also are gen-
erally well served at the present time. Neither proposal would bring
service to a white or gray area, day or night.

Issues Nos. 2 and 8

137. The Edina proposal contemplates a six-tower array broadcast-
ing a hiigy directionalized pattern consisting of a major lobe, four
minor lobes and five minima. Because the major lobe is not oriented
toward Edina from the transmitter site located immediately to the
south of the southeast edge of that city, but is directed slightly east
of north in the direction of Minneapolis-St. Paul, a portion of Edina
lies in one of the minima and would not receive the signal strength
prescribed by the Commission’s rules. The portion of the city so
affected is very small, less than 1 percent of either area or population,
but the pattern orientation also results in severely restricted cov
to the areas adjacent to Edina on the south, southwest, and west.
Moreover, an alternative site was available approximately 1 mile to the
west from which full coverage of Edina could have been obtained.
This site was rejected because it would have reduced the population
to be served nighttime in the Minneapolis-St. Paul area, amftgle Edina
engineer was of the opinion that good engineering practice required
designing an operation which would provide service to the greatest
number of persons.

138. While it is undoubtedly true that the most efficient design of a
broadcast proposal would tend to maximize the population to be
served, the first principal of good engineering practice before this
Commission is to design an operation comquing as closely as possible
with the rules. The instant proposal is violative of rules 73.188(b) (2)
and 73.30(c) in that it fails to provide the re?uisite signal strength
over the city of Edina. It is also violative of rule 73.188(a) (1) to
the extent that it fails to provide coverage to the areas adjacent to
Edina on the south and west. These violations are not gross. Indeed,
with respect to the failure to provide service to a portion of Edina,
the departure from the rules may be described as minimal. In appro-
priate circumstances, where the proposal represented the best feasible
design to bring service to a community needing such service, the hear-
ing examiner would have no hesitation in recommending waiver of
:‘iﬁe violations of this magnitude.

139. However, this is not a situation where the rogosal represents
the closest practical approach to compliance with the rules. It is
impossible to blink the fact that Edina Corp. proposes a relatively
high-powered class II operation to bring service to a community of
reﬁ;tively modest size, and that the failure fully to serve that com-
munity and its adjacent areas as provided by the rules is engendered
by the desire to provide the maximum service to the nearby well-served
metropolitan complex. While it is possible for applicants who would
be barred by the engineering rules from submitting a proposal for a
large city to obtain essentially the same facilities by casting their
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application in terms of first local service to a nearby smaller com-
munity, it is not unreasonable to require such applicants to provide
the smaller community with the full service contemplated by the
rules, even if it would require some diminution of signal strength
over the larger city. Although a transmitter site was available from
which full service to Edina and its adjacent areas would be obtained,
Edina Corp. failed to specify it. Under such circumstances, it is
not deemed appropriate to recommend any waiver of the pertinent
rules. Therefore, it is concluded that a portion of Edina lies in
an area of maximum signal suppression; that this does not represent
good engineering practice; that the Edina Corp. proposal would not
provide coverage of the city of Edina as provided in rule 73.188; and
th&]xt circumstances do not exist which would warrant waiver of the
rule.
' Issue No. 3

140. Both Edina and Bloomington are incorporated communities
of substantial size: Edina with a population of 28,501 persons and
Bloomington with 50,498 residents. Each has an independent munici-
pal government employing a substantial staff, and offering to its
residents those services normally associated with a municipality. Each
has its own newspaper as well as the business and professional offices
found in the ordinary city. It is concluded that each is “an identi-
fiable population grouping separate and distinct from the larger com-
munity of * * * [Minneapolis-St. Paul],” Musical Heights, Inc., 19
R.R. 49, und that each is a separate community.

141. Nevertheless, it is suggested on the authority of the Radio
Crawfordsville line of cases *' that since each of these applicants would
transmit a signal over a substantial part of the Minneapolis-St. Paul
urbanized area, each should be regarded as an urbanized area station
for the purposes of the 10-percent rule.?? However, examination of
the cases applying the Crawfordsville doctrine discloses no instance
in which the Commission ruled, or indeed considered, that because a
proposal would bring service to a metropolitan area the applicant
was deprived of the 10-percent rule exception with respect to the
suburban community for which he had applied. Rather, the thrust of
the cases would appear to be that the Commission will now look at
the service characteristics of proposals involved in 307(b) comparisons
before deciding whether to award the traditional 307(b) preference
accorded to applicants who would bring a community its first local
transmission service, and will deny such preference to applicants
who have applied for suburban communities but who would bring
a reception service to an already well-served metropolitan complex.
This is not, of course, to suggest that the Crawfordsville rationale can-
not be applied to applicants claiming the first local nighttime service

N Radio Crawfordsville, Inc., 3¢ FCC 996, 35 FCC 438 ; Speidel Broadcasting Corp. of
Ohio, 36 FCC 75, 85 FCC 755 ; Monroeville Broadcasting Co., 35 FCC 657, 37 FCC 286
and Massillon Broadcasting Co., Inc., 36 FCC 809.

#In that both applicants would receive more than 10 percent interference nighttime,
and each relies on the first local service exception to rule 73.28(d) (3) because neither
Edina nor Bloomington has an existing standard broadcast station, a conclusion that they
?Be in fatct x?etropolltan area stations would place both applicants in violation of the

-percent rule.
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exception to the 10-percent rule; it is merely to point out that the
pleadings cite no case in which the Commission has yet done so.

142. In fact, the only decision construing the issue here under con-
sideration held that where the Commission is concerned with whether
a proposal is merely a subterfuge to evade the 10-percent rule it desig-
nates an issue plainly worded to delineate the area of inquiry, and
that a simple issue as to whether a community is separate for the pur-
poses of rule 73.28(d) (3) is to be decided solely on the basis of objec-
tive facts relating to the communities involved, Golden T'riangle
Broadcasting, Inc., 1 R.R. 2d 167. On that basis, both Bloomington
and Edina have been shown to be separate communities within the
contemplation of rule 73.28(d) (3).

Issues Nos. },5,6,7,and 9

143. The resolution of issue No. 3 in favor of the separate status of
Edina and Bloomington has rendered moot issue No. 4, and pursuant
to the hearing examiner’s order released herein on September 25,
1963, no evidence was taken on issue No. 4. Issues Nos. 5 and 6
were mooted by Mr. Hunter’s disposition of his interest in station
WCMP. Issue No. 7 was satisfied by the FAA’s letter of July 31,
1962, advising Edina that its proposed antenna structure would not
constitute a menace to air navigation. The transmitter site photo-
graphs submitted by Tedesco disclose that there are no objects in the
vicinity which would tend to distort its proposed directional radia-
tion patterns, thereby satisfying issue No. 9.

Issue No. 10

144. Some 94 percent of the population of the Minneapolis-St. Paul
urbanized area resides within the Edina 2-mv/m contour, while 74.6

rcent of these persons would be within that station’s nighttime
interference-free contour. Tedesco would include 100 percent of both
Minneapolis and St. Paul within its 5-mv/m contour, and 90.5 percent
of Minneapolis, as well as 53 percent of St. Paul, would lie within
the Tedesco nighttime interference-free contour. These coverages
are on the order of those involved in Massillon Broadcasting Co., Inc.,
36 FCC 809, wherein the Commission declined to attempt a 307(b)
comparison of the communities specified by the applicants and ruled
all of them—for the purposes of 307(b)—to be proposals for the
urbanized area of whicg each of the specified communities was a part.
The Massillon precedent is deemed to govern the instant situation,
for here, as in Massillon, a realistic evaluation of the proposals in-
volved—“with particular concern for their frequency, power, and
coverage’—demonstrates the proposals to be designed to serve the
metropolitan complex rather than the smaller suburbs specified by
the applicants. Under such circumstances, no 307(b) choice is ap-
propriate, and a selection must rest upon a comparative consideration
of the qualifications of the a%plicants and their respective proposals.
Nor is this conclusion modified by a consideration of the relative
service areas of the proposals under the efficiency aspects of section
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307(b). Neither the daytime advanta%e of Tedesco, nor the night-
time advantage of Edina, is so substantial as to be deemed a controlling
factor. In cases such as this, where both applications have been con-
cluded to be for metropolitan area stations, the choice is better based
on comparative factors than on 307 (b) advantages accruing from dif-
ferences in coverage to already well-served areas.

I3sue No. 12

145. The failure to award a preference to either Edina or Bloom-

i}?gt,on under issue No, 10, the 307(b) issue, has rendered moot issue
o. 12.

Issue No. 13

146. The Edina transmitter site is located in a single family resi-
dential district (R—4) in the city of Bloomington. Radio towers
cannot be erected in an R—4 zone unless the applicant secures a con-
ditional use permit or a permitted use permit, or unless the land is
rezoned. Rezoning of the land in question is not feasible, since it
would involve “spot zoning,” which 1s contrary to the policy of the
Bloomington City Council.

147. Edina has endeavored to secure both a conditional use permit
and a permitted use permit, and has been rebuffed in each instance.
The application for a conditional use permit was rejected by the
unanimous vote of the city planning commission, and an appeal of
this ruling to the city council was withdrawn by Edina before it
could be heard on the merits. The request for a resolution of the city
council that Edina is entitled to a permitted use was rejected by the
city council.

148. Edina’s attorney is of the view that the city council’s rejection
of the permitted use request must be interpreted as implying approval
of a later resubmittal of the conditional use request. However, the
hearing examiner joins the city council’s legal adviser, the city at-
torney, in his inability to share the optimism of Edina’s counsel. The
city attorney was of the view that it is uncertain whether or not a
resubmission of the conditional use request would even be considered,
and, if it should be considered, it is uncertain whether or not it would
be granted. This appraisal is wholly warranted by the record.

149. The best that could be said for Edina’s prospect of securing
appropriate zoning for its transmitter site is that it has not been
proven to be impossible. This falls considerably short of the reason-
able expectancy of rezoning required by the Commission, Massillon
Broadcasting Company, Inc., 22 R.R. 95. Although the Commission
traditionally has been reluctant to intrude itself into zoning matters,
believing them to be the province of local authorities, and has not
imposed strict standards on land availability from a zoning stand-
point, it does require that the applicant have some reasonable ground
for believing that his transmitter site will be available for the use
specified. This record shows only that present zoning would not
permit use of the land, and Edina’s efforts to secure rezoning have
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encountered uniform rejection. In the face of these facts, the
unexplained optimism of the applicant’s lawyer will not suffice.
Therefore, it is concluded that Edina has failed to carry its burden of
roving that it has a reasonable expectancy of obtaining permission
m the appropriate authorities for the construction of its proposed
directional antenna system.

I3sue No. 1}

150. When Tedesco, Inc., acquired station KBLO in Hot Springs,
Ark., at a bankruptcy sale, it found itself in a delicate position. g;
the one hand, the order of the district court required it to assume
responsibility for the station’s operating profits or losses. On the
other hand, 47 USC 810(b), as well as Commission rules and policies,
promulgated pursuant thereto, precluded it from assuming control
of the operation prior to Commission approval of the transfer. These
mutually conflicting responsibilities properly should be taken into
consideration in evaluating its subsequent conduct, and warrant a
tolerant judgment of close decisions made at the time by the Tedesco
brothers. Nevertheless, even sympathetic appreciation for the di-
lemma which confronted the Tedescos will not excuse the deliberate
development of the means to exercise control over the station, and
the use of such means to accomplish plain acts of domination.

151. By the fall of 1960 the Tedesco brothers were experienced
broadcasting executives. They had been the employers of a substan-
tial number of persons, and they were not without understanding of
the implications of the employment relationship. They must have
known when they discussed with Morris the possibility of his remain-
ing on as station manager, and offered him the job i1n December of
1960, that he would thereafter recognize that his tenure was dependent
on their continued good will. Under such circumstances, he would
be most reluctant to disregard any suggestion they might make, and
they could not have failed to realize that thereafter they had the means
to exercise effective control over the station. Having established such
a potential for control by their own voluntary acts, the Tedescos ac-
aluired a concomitant obligation to refrain from utilizing it. This

ey failed to do.

152. Nicholag’ letter to Morris of January 20, 1961, reqarding the
employment of Johnson was a peremptory act of control. Its tone
was of command, not request. 'lpl:e direction to discharge an existing
employee to be replaced by Johnson was a prero%tive of ownership,
an(f could not have even been contemplated by the Tedescos unless they
knew that Morris had become subject to their will. The circum-
stances surrounding Johnson’s employment, coupled with his taking
directions from Nicholas but not from Morris as to his conduct while
at KBLO, and his abrupt departure at the Tedescos’ order, establish
that in the vital area of employment, the Tedescos were calling the tune
to the extent they wished to do so.

153. Nor is the record devoid of other actions compatible with the
concept of assumption of control by Tedesco, Inc. The employment
of the station’s credit to obtain air transportation, the use of Morris’
services to negotiate a possible modification of the kBLO facility, the
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attempt to secure a group contract for jingles covering KBLO and
the other Tedesco stations, and the supervision of KBLO promotion
are all consistent with the conclusion that the Tedescos had taken over
gractical control of KBLO. None of these actions standing alone could

e deemed conclusive froof of an unauthorized transfer, but viewed as
parts of a pattern—of which the employment of Johnson was but the
chief part—the record demonstrates that effective control over the sta-
tion had passed into Tedesco hands.

154. Nor does the Tedescos’ ambivalent position noted at paragraph
150, supra, supply warrant for accepting a more innocuous explanation
for their conduct in light of their failure to take prompt action toward
securing Commission consent to the transfer. Aﬁhough Tedesco, Inc.,
bid the station in at the bankruptey sale on November 17, 1960, it was
not until March 22, 1961—more than 4 months later—that the transfer
application was filed. The contention that the preparation of the
application reasonably took this much time is entirely unconvincing in
view of the fact that Tedesco, Inc., contracted to purchase two other
stations at about this same time, and succeeded in preparing and filing
transfer applications on these transactions in significantly shorter
periods of time, although the information contained therein was much
the same as that submitted with the KBLO application. Thus, the
interval during which the corporation was subject to both the order
of the district court and the strictures of 47 USC 310(b) was protracted
by its own voluntary inaction, and by such inaction it has forfeited
its right to complain that its conduct was the inadvertent product of
an attempt to serve conflicting legal requirements.

155. It is concluded that in material aspects the right of station
management inherent in the license of station KBLO was assumed by
Tedesco, Inc., without Commission consent, contrary to the provisions
of 47USC 310(b).

156. Nor do the pleadings filed in connection with the KBLO matter
in this proceeding reflect credit on Tedesco, Inc. The assertions rela-
tive to the appeal from the judgment of the district court contained in
the applicant’s September 4, 1962, opposition to the Edina Corp.
petition to enlarge issues are misleading in the extreme, and, as of
the date the opposition was filed, were factually inaccurate. More-
over, the testimony concerning this incident offered on the record by
an officer of Tedesco, Inc., does not measure up to the standard the
Commission must require of its licensees, and which it is entitled to
expect from a member of the bar.

157. Similarly, the affidavits submitted in support of the Tedesco,
Inc., opposition of November 28, 1962, to the second Edina petition
to enlarge issues display a casual attitude toward the gravity of an
oath ill-calculated to insure factual accuracy. The Johnson affidavit
was prepared by an attorney who had not even talked to the affiant
about his affidavit, and the jurat was affixed prior to the affiant’s signa-
ture. The affidavit of Nicholas Tedesco, which contains factual
inaccuracies as to the extent of his involvement with KBLO and
Johnson’s employment there, was executed without having been read.
The Krawetz affidavit contained a materially inaccurate allegation
relating to the timing of the negotiations which led to the compromise
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of the ;ggeal from the judgment of the district court. In addition to
these avits which were actually submitted, an attempt was made
through offers of employment amdy gifts to induce Morris to execute
an affidavit which was prepared for him, but which Morris deemed
himself unable to sign.

158. At best, these facts would indicate an indifference to an appli-
cant’s oblifation to present facts to the Commission as accurately as
possible. In all the circumstances of this case, it is concluded that the
referenced pleadings constituted an effort by Tedesco, Inc., to extricate
itself from the consequences of its unauthorized assumption of control
of station KBLO by deliberately attempting to mislead the
Commission.?®

159. The Commission, in the discharge of its statutory responsibil-
ities, must rely upon the factual submissions of those who appear
before it. It cannot countenance deliberate misrepresentation, nor is
the gravity of such conduct mitigated by the fact that it is the product
of the fear of discovery of another offense, Charles W. Stone, FCC
64-690, mimeo. No. 54390, released July 27, 1964. Here, the Com-
mission is confronted with misrepresentations dealing with specific
facts within the knowledge of oflicers of the applicant corporation,
and presented in sworn pleadings and testimony of corporate officers
offered for the purpose of influencing Commission action with respect
to previous activities of the applicant. It is concluded, on the basis
of the misrepresentations relating to the KBLO matter, that Tedesco,
Inc., has faif;d to establish the requisite character qualifications which
would warrant a grant of the construction permit it seeks.

Issue No. 17

160. The Commission’s policy against trafficking in licenses is of
long standing, and has ordinarily been directed against the acquisition
of authorizations for the purpose of profitable resale rather than for
operation, Powel Crosley, Jr.,3 R.R. 6; Versluis Radio and Television,

nec., 9 R.R. 1123, 1141 ; Atlantic Coast Broadcasting Corp. of Charles-
ton, 22 R.R. 1045. However, on occasion the Commission has included
within its definition of trafficking the aquisition of a station for the
undisclosed purpose of modifying the facility, KFNF, Inc., 3 R.R.
53, 63. Moreover, in order to determine whether a proposed trans-
action would constitute trafficking, the Commission looks not only to
the transaction itself, but to the applicant’s entire history of station
ownership to discover whether a pattern of conduct has been estab-
lished, Franklin Broadcasting Co., 22 R.R. 880.

161. The Tedescos’ early"ﬁistory of station ownership, although
characterized by numerous transfers, does not disclose a pattern of
deliberate impropriety. The brothers were originally unsophisticated
in business matters in general and broadcast operations in particular.
The acquisitions of the Stillwater, Cloquet, and Owatonna authoriza-
tions were the {:oduct of enthusiasm for the broadcasting business,
and the disposals of Stillwater and Owatonna were the product of an

38 It should be noted that nothing on this record indicates that the Washington com-
munications counsel who r:gresented Tedesco, Inc., were, or should have been, aware of
the deficiencies in the submitted pleadings.
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unforeseen clash of personalities with the coowners of those facilities.
The subsequent sale of the Cloquet station was the product of a decline
in business which the Tedescos reasonably believed could not be cor-
rected under their ownership of the station.

162. Similarly, no improper motivation governing the acquisition
of the South St. Paul ang }Exetchinson stations is shown on this record,
and the disposal of the Hutchinson station to Albert Tedesco was the
product of an unforeseeable family disagreement. Nor do the circum-
stances surrounding the Sparta station merit condemnation. There is
nothing to indicate that its original acquisition was motivated by any-
thing other than Victor's then new commitment to broadcasting as a
career, or that its subsequent sale was contemplated at the time of
the acquisition. The fact that it was sold some 7 years later at a
profit does not establish such an intent at the time the construction
permit was applied for, especially when the sale date is considered
In conjunction with the financial demands put on the Tedescos by the
improvement of the WISK facilities in St. Paul.

163. The need for cash at St. Paul also supplies the reason for the
sale of the Rochester station, and negates the inference that when the
construction permit was sought 3 years previously, there was not a
sincere intention to operate the station as ro;lmsed.

164. The sale of station WISK in St. Paul (originally WCOW,
South St. Paul) was the Tedescos’ most profitable single transaction.
However, profit standing alone does not require the conclusion that a
transfer constitutes trafhicking, William F. Rust, Jr., and Ralph Gott-
lieb, 23 R.R. 1036, and the other facts surrounding the sale of this
station fail to indicate any improper motive in either its acquisition or
improvement. It would appear that the ownership of a high-powered
station in St. Paul was an aspiration of the Tedescos from early in
their broadcast career, and that they expended considerable effort to
realize this dream. However, they found their goal expensive of
accomplishment, and, initially at least, equally expensive of operation.
They did not seek a buyer for the station, and they declined the initial
effort to purchase it from them. Only when they were offered a sum
which promised them relative financial security did they consent to
assign the station. From these facts, it would seem unwarranted to
concluded that the St. Paul transaction violated the Commission’s
policy against trafficking.

165. The record does not indicate that the Red Wing station was
purchased for the purpose of profitable resale. Although a substan-
tial profit was ultimately made from the sale of this faci%t , it should
be noted that the profit stemmed from the fact that operating revenues
were utilized to curtail the loans made to purchase the station rather
than paid out in the form of dividends. Had operating profits been
utilized for dividends, and the loans paid off by the Tedescos them-
selves out of dividend receipts, little or no profit would have been
shown on the sale of the station. It does not seem appropriate to infer
so serious an offense as trafficking from a profit which 1s the product
of the applicant’s choice of bookkeeping techniques. In any event,
the potential overlap between the Red Wing station and the facilities
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applied for in this proceeding furnish a plausible explanation of the
Red Wing sale.

166. The Tedescos’ participation in the New Richmond operation
bears no indication of trafficking. Their ori%iml interest in the sta-
tion was dr:(fgzaeven before the ap&lication or the construction per-
mit was fil use of the demands on their time and money made
by their St. Paul station. The subsequent revival of their interest
after the St. Paul station was sold evinced no more than a desire to
remain in broadcasting, and their sale of the station because of conflicts
between it and the instant application, as well as their commitment to
Tedesco, Inc., to divest themselves of personally owned radio interests,
bears no mark of impropriety.

167. Even as none of the individual transactions considered to this
point has been shown to constitute trafficking, no ];la.ttern of improper
station manipulation has emerged. Nothing on this record indicates
that any of the stations were acquired with anything other than the
intent to operate them for an indefinite period of time, or were sold
other than for reasons which became compelling subsequent to the
acquisition. To conclude otherwise on the basis of the multiplicity
of the transactions, each of which was approved by the Commission
at the time, would be to engage in a mere numbers game. Neverthe-
less, it cannot be doubted that the net result of the enumerated transac-
tions was a relatively substantial accumulation of capital for the
Tedesco brothers, and a keen awareness of the potential for capital
gain inherent in radio station ownership. This awareness was re-
flected in the brothers’ subsequent actions.

168. When the Tedescos purchased KFNF in Shenandoah, Iowa,
they were aware that the station had a history of operating losses,
and also that it was feasible from an engineering standpoint to move
the frequency to substantially larger midwestern cities. While they
did expend money and effort on making the Shenandoah operation
more attractive, they commenced engineering work on moving the
station to Council Bluffs and purchased a transmitter site in that city
well before they could reasonably have expected their expenditures
to transform the losses in Shenandoah into profits. It is concluded
that at the time the Tedescos purchased K¥'NF they considered it
probable, if not certain, that they would file an application to move
the station from Shenandoah, and that this fact was not disclosed to
the Commission. Such action satisfies the definition of trafficking
set forth by the Commission in KFNF, Inc., supra. ‘

169. The Tedescos’ broadcast activities are now being carried out
through the applicant in this proceeding, Tedesco, Inc. While the
corporation has not had a sufficiently long history of station owner-
ship to warrant a judgment of its intentions based upon its acts, its
concept would ?pear to be to achieve growth through the profitable
trading of broadcast stations. Its solicitation of potential stockhold-
ers has emphasized the Tedesco brothers’ history of profitable station
sales, and has been entirely devoid of reference to either the brothers’
operating history or the corporation’s operating prospects. Such
advertising may be persuasive to potential stockholders seeking capi-
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tal gains, but it is not calculated to reassure the Commission as to the
corporation’s outlook on trafficking.

170. However, Tedesco, Inc., has not attempted to conceal from the
Commission its philosopl’ly as to station ownership. In a letter of
June 10, 1961, its counsel stated that because of Commission regula-
tions governing the number of stations which can be owned, the cor-
poration aspired to “up-market” the chain of stations it would seek
to acquire by selling off successful stations in smaller markets to obtain
the capital for buying stations in larger cities.

171. The precedents furnish no clear guide as to whether such a
practice would constitute trafficking. On the one hand, it is plainly
the Commission’s policy to discourage speculators who seek to acquire
stations solely or primarily for the purpose of a ﬂ)roﬁtab]e resale
rather than for operation as set forth in the application seeking
authority to acquire such stations. On the other hand, the Commis-
sion has always recognized the profit motive as one of the chief
incentives inducing individuals to enter broadcasting, and it has also
recognized that a station’s profit potential is not unrelated to the size
of the market it serves. The Commission has promulgated no rule or
decided no case to indicate that the ultimate composition of a chain of
stations must be determined by the amount of capital available at the
time the stations initially are acquired. It has never indicated that
individual broadcasters should not aspire to operate in ever-larger
markets, nor has it specifically ruled that they should not seek to serve
such ambition through the use of capital realized by the sale of stations
they have developed in smaller communities.

172. An additional complication lies in the fact that there is nothi
to indicate that Tedesco, Inc., would implement its “up-marketinlgg
plan by the sale of stations during their initial licensing period. The
Commission policy against trafficking is not construed to be directed
at station sales at an indefinite time during some future licensi
period, for if 47 USC 301 precludes any rights in a licensee beyon
the term of the license, it follows that licensee responsibility is of no
greater duration. These considerations weigh heavily against a con-
clusion that Tedesco, Inc.’s plan to grow into major markets by the
sale at some indefinite future time of certain of the smaller market
stations to be acquired constitutes a violation of the Commission’s
trafficking policy.

173. It is concluded that, with the exception of the KFNF acquisi-
tion, neither Tedesco, Inc., nor its principals have trafficked or at-
tempted to traffic in broadcast authorizations. However, the Tedesco’s
failure to disclose at the time they acquired KFNF their probable
intention to move the station to another community did constitute
trafficking, KFNF | Inc., supra.

174. Before endeavoring to formulate conclusions on the compara-
tive issue, it is appropriate to summarize the conclusions heretofore
reached on the other designated issues. It has been concluded that
Edina and Bloomington are separate communities for the purpose of
rule 73.28(d) (3) ; that the selection between the applicants should not
be based on considerations relating to 47 USC 307 (b) ; that the Edina
tower would not constitute a menace to air navigation; that the
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Tedesco transmitter site is satisfactory with regard to conditions in
the vicinity which might tend to distort the proposed antenna pattern;
and that 1ssues Nos. 5, 6, and 12 have become moot. Thus, none o:
these issues stands as a bar to a grant of either application.

175. With respect to the Edina Corp. application, it has been con-
cluded that the proposal does not represent good engineering practice
because a small portion of the city of Edina lies in an area of maximum
signal suppression, although it was practical to locate the transmitter
at a site from which full coverage could be secured ; that the proposal
would not provide cqvemie of the city of Edina as required by rule
73.188, and no good cause has been shown for waiver of the rule; and
that Edina Corp. has not shown a reasonable expectancy of obtainin
zoning clearance for its proposed transmitter site. Vz"hile none o
these conclusions adversely reflect on this applicant’s general qualifi-
cations to hold broadcast authorizations, they do lead to the ultimate
conclusion that Edina Corp. has failed to established its technical
qualifications for the specific authorization sought in this ﬁproceeding.

176. With respect to Tedesco, Inc., its technical qualifications for
the authorization at issue have been established. However, it has
been concluded that this applicant violated 47 USC 310(b) in its
dealings with station KBLO, and that its attempts to mislead and
deceive the Commission in its pleadings and its testimony in this
proceedinq1 with respect to the matter precluded the finding that it

the character qualifications requisite to a grant of the author-
1zation which it seeks. It has also been concluded that the failure to
disclose material facts relative to the acquisition of station KFNF
constituted trafficking.

177. Adverse conclusions as to the basic qualifications of both appli-
cants having been reached, no useful purpose would be served by
formulating conclusions under the comparative issue.

Accordingly, /t is ordered, This 4th day of August 1964, that, unless
an appeal is taken to the Commission by a party or the Commission
reviews the initial decision on its own motion in accordance with
section 1.276 of the rules, the ap{)lications of Edina Corp. and Tedesco,
Inc., for the authorizations applied for in this proceeding Are denied.

4 F.CC. 2d
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FCC 66D-20
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WasHiNgTON, D.C. 20554

Inre Application of
CHarvorTESVILLE BRoOADCASTING Core.| Docket No. 15861
(WINA), CHARLOTTESVILLE, VA. Title No. BP-15768
For Construction Permit

APPEARANCES

Stanley B. Cohen and Robert B. Jacobi (Cohn and Marks, on be-
half of Charlottesville Broadcasting Corp. (WINA;; Donald E.
Ward (Fly, Shuebruk, Blume, & Gaguine), on behalf of WBXM
Broadcasting Co., Inc.; Ranier K. Kraus, on behalf of O.K. Broad-
casting Corp.; Earl R. Stanley and Charles J. McKerns, on behalf
of Sunbu?' Broadcastin Co? éWKOK); Ra{ R. Paul, on behalf
of WGAY, Inc.; and Join B. Letterman, on behalf of the Chief,
Broadcasting Bureau, Federal Communications Comumission.

INTTIAL DECISION OF HEARING ExaMINER CHARLES J. FREDERICK
(Effective June 16, 1966, pursuant to sec. 1.276)

PRELIMINARY STATEMENT

1. This proceeding involves the ap})lication of Charlottesville
Broadcasting Corp. (WINA) (hereinafter WINA) for a construc-
tion permit to change the facilities of radio station WINA, Charlottes-
ville, Va., from 1400 kc/s, 250 w, 1 kw-LS, U, class IV, to 1070 kc/s,
5 kw,DA-N ; U, class IT.

2. WINA'’s application was designated for hearing on February 24,
1965 (released Ee'bruary 25, 1965), together with the mutually exclu-
sive proposal of WBXL'f) Broadcasting Co., Inc. (hereinafter
WB ) (docket No. 15862, BP-15808). The issues remaining for
hearing are as follows:

2. To determine the areas and populations which may be expected to gain
or lose primary service from the proposed operation of station WINA,
Charlottesville, Va., and the availability of other primary service to such
areas and populations.

3. To determine whether the proposal of Charlottesville Broadcasting
Corp. (WINA) would provide coverage of the city sought to be served, as
required by section 73.188(b) (1) of the Commission’s rules, and, if not,
whether circumstances exist which would warrant a waiver of said section.

1 See memorandum opinion and order (the desl?utlon order) (FCC 65-147, dockets Nos.
15861 and 15862) released Feb. 25, 1965. WBXM's application was dismissed on Mar.
24, 1966 (released Mar. 25, 1966). Charlottesville Broadcasting Corporation (WINA),
3 FCC 2d (1966). This action mooted issues 1, 8, 7, and 8, leaving only those applicable
to WINA (issues 2, 3, 4, 5, and 9) set out in the text on p. 2 of this decision.
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4. To determine whether the proposed nighttime limitation contour of
Charlottesville Broadcasting Corp. (WINA) would adequately serve the
center of population of the city in which the studio is located as required
by section 73.188(a) (1) of the Commission’s rules and. if not, whether
circumstances exist which would warrant a waiver of said section.

5. To determine whether the proposed operation of Charlottesville Broad-
casting Corp. (WINA) would be consistent with note (b) to section 78.24
of the Commission’s rules and, if not, whether circumstances exist which
would warrant a waiver of said section.

9. To determine, in the light of the evidence adduced pursuant to the fore-
going issues, which, if either, of the applications should be granted.

3. Prehearing conferences were held on March 16, May 4, July 9,
September 15, and November 10, 1965. The hearing was held on
October 7, November 4, December 1, and December 2, 1965, and March
3,1966. The record was closed March 28, 1966.

FINDINGS OF FACT

4. Station WINA, licensed to Charlottesville Broadcasting Corp., is
a class IV station at Charlottesville, Va., operating unlimited time
on 1400 ke/s with a power of 1 kw daytime and 250 w nighttime.
WINA now proposes to change transmitter site and to operate -un-
limited time as a class IT station on 1070 ke/s with a power of 5 kw,
directionalized nighttime.

5. Charlottesville, Va., is an independent city not part of any ur-
banized area. Although located in the center of Albemarle County,
Charlottesville is not part of the county. According to the 1960 U.S.
census, there were 29,427 persons residing in Charlottesville and the
city occupied a land area of 6 square miles. Surrounding Albemarle
County had a population of 30,969 persons in a 739-square-mile rural
area. On January 1, 1963, Charlottesville annexed adjacent land to
increase the corporate area by approximately 65 percent and its popu-
lation by 4,223 persons. The city’s population thus totaled 33,650
persons. It is estimated that the city reached a population of 36,850

rsons by July 31, 1964.2 Other AM stations in Charlottesville are

CHV (1260 kc/s, 1 kw, 5 kw-LS, DA-2, U, class III) and WELK
(1010 kc/s, 1 kw, day, class IT).

6. The present daytime service area of WINA extends 10 to 17 miles
from the center of Charlottesville. Operating as proposed, the sta-
tion’s service area would reach 27 to 35 miles from the city. At night
WINA serves only part of Charlottesville and some rural areas ad-
jacent thereto. As proposed, WINA would serve nearly all of the
citv and more of the surrounding rural area. All of the areas that
WINA now serves daytime and nighttime are entirely within the

tive areas that WINA’s proposal would serve during these time
periods. WINA’s proposed daytime service area will extend in all
directions beyond the station’s existing service area by distances vary-
ing from 12 to 19 miles. During nighttime hours WINA'’s proposal
would serve additional areas ranging from about 0.75 mile to 2.6 miles
beyond that now served by the station. Present and proposed station
coverages are as follows:

$8ource : The State Bureau of Population, Economics, and Research at the University
of Virginia.
4 F.C.C. 2d
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Present Proposed
Contour Populati Area Populati
0] on 0] on
(sq. mi.) (8q. ml.)

y:

0.5 (normally protacted)............._...... 700 59, 150 3,040 132, 900

Interference received. _......._..___._...... 25 2 (1IN IR O
Ni 1?66 (interference-free) .. ... ......_...... 675 58,220 3,040 132, 900

ight:
21.0 (interference-free) .. ... ._.__....__...... 9 14,700 | e
31.6 (interference-free). . ... oo feioeiieiiee e 35 35,100

7. During daytime hours WINA would provide a new service to
74,770 persons 1n an area 2,365 square miles without loss of existing
service. The proposed daytime gain area is all rural in character.
WINA serves within Albemarle County a total of 24,520 persons, who
constitute 79 percent of the population in a 517-square-mile area, which
constitutes 70 percent of the area embraced by the county. Daytime
operation as proposed would enable WINA to serve the entire county.
At night WINA would make a new service available to a combined
urban and rural population of 20,400 persons in an area of 26 square
miles without loss of existing service. WINA’s nighttime service to
Albemarle County under existing and proposed operations is ex-
tremely limited—not over 1 percent of the area for the existing opera-
tion and less than 3 percent for the proposed operation.

8. The proposed daytime gain area receives primary service (0.5
mv/m or greater) from other stations in the indicated proportions:
75-100 percent from WSV A, 50-75 percent from WANV and WCHYV,
25-50 percent from WELK and WHBG, and up to 25 percent from
13 other stations. In the aggregate these stations make available
from two to eight services in tgl-:: various portions of the area. The
portions that receive service from 2 stations include 7,400 persons in
115 square miles and from 3 stations 14,760 persons in 520 square miles.
At night WCHYV in Charlottesville is the only station that provides
primary service to any portion of WINA’s gain area. As proposed,
WINA would provide a first primary service to 4,500 persons in 14
square miles and a second service to 15,900 persons in 12 square miles
in the remainder of the nighttime gain area. Pertinent contours of
existing WINA were determined on the basis of the WINA proof of

rformance measurement data filed December 1964. The contours

or R}'oposed WINA were based on ground conductivities given on fig-
ure M-3 of the rules and on radiations indicated by the design pattern
of the directional antenna for nighttime operation, and 430 mv/m as
determined by figure 8 of the rules for the daytime nondirectional
operation. Service contours of the several other stations were de-
termined by radiations as set forth in the official notification list and
ground conductivities depicted by figure M-3. Where directionalized
stations were involved, proof-of-performance data for such stations
were used.

9. WINA’s present transmitter site is located just outside the Char-
lottesville nortﬁeast city limit. The proposed transmitter site is located
northwest of the city at a distance of 1.5 miles from the nearest city
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boundary and 3.45 miles northwest of the present transmitter site.
The principal business district of Charlottesville is an elongated area
centrally located within the city. The area extends 1.5 miles southeast
tonorthwest and varies in width from 0.3 mile to 0.5 mile.

10. To establish ground conductivity from the proposed transmit-
ter site toward Charlottesville, field strength measurements were taken
on the signal of a test transmitter operated at the proposed site alon
radials bearing 140°, 163°, and 188° true. These radials passe
through the extreme city limits and center of Charlottesville. An
analysis of the measurement data established an effective ground
conductivity on each radial of 2 mmhos per meter, thereby confirming
the value set forth on figure M-3 of the rules. Using this value of
ground conductivity, WINA’s proposed 25-mv/m contour would en-
compass all of the principal business area of Charlottesville, and the
proposed nighttime interference-free 31.6-mv/m contour would not
only include all of the principal business area but also 99.4 percent of
the present area of the city. The excluded area lies at the extreme
soutgwest tip of the city, and on the basis of uniform distribution of
population would contain 102 persons. (This assumes a total city
population of 33,650 persons. Charlottesville as it existed prior to
the annexation of surrounding area would be entirely contained by
WINA's nighttime interference-free 31.6-mv/m contour, but would be
included onﬁy in part (54 percent) by the station’s present nighttime
interference-free 21-mv/m contour.) ~As presentl operating,gWIN A
serves 47 percent of the city area within its nighttime interference-
free 21-mv/m contour and 15,816 persons of the 33,650 persons (1963)
residing within the city. One small area (2.6 percent) located in the
western part of the city is without primary service at night. Thisarea
contains 898 persons and would be provided with a first primary serv-
ice by the proposed WINA station. The proposed station also rep-
resents a second service at night to 49.8 percent of the city area and
t0 16,758 persons therein.®

Section 73.24 Issue (Note (b))

11. The nighttime normally protected contour of WINA as pro-
posed operating as a class II station is 2.5 mv/m. The area in which
WINA would provide service at night is limited because of inter-
ference receiveé) to that contained by the 31.6-mv/m contour. Be-
tween the nighttime normally protected and interference-free
contours, proposed WINA would not provide primary service to
13200 persons in 375 square miles representing 27.3 percent of the
gﬁrulation (48,300 persons) and 91.5 percent of the area (410 square

iles) within the 2.5-mv/m normally protected contour. The magni-
tude of the received interference raises a question as to whether the
E)roposed station’s nighttime service would be reduced to an unsatis-
actory degree within the meaning of note (b) to section 73.24 of the
rules and, 1f so, whether circumstances exist which would warrant a
waiver of the rule. Applicant submits the following to justify a
waiver of the rule:

3 This population {8 based upon the 1963 population figures furnished by the Virginia
State Bureau.
4 F.C.C. 2d
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(a) Proposed WINA would not cause objectionable interference to any
existing station.

(b) Proposed WINA would not cause an increase in the nighttime RSS
limitation at any location where existing stations presently operate daytime
only.

(¢) Proposed WINA would not cause objectionable interference to any
possible future assignment west, north, and northeast of Charlottesville.

(d) Proposed WINA will bring a first primary service at night to 898
persons and a second service to 16,734 persons within Charlottesville based
on 1963 population figures.

(e) Proposed WINA would provide a first primary at night to a total
of 4,500 persons and a second primary service to a total of 15,900 persons.4

12. Operating as proposed WINA would raise the nighttime RSS
limitation in an area extending south from Charlottesville to Charles-
ton, S.C., and east to the Atlantic coast approximately 45 miles north
of Cape Charles at Accomac, Va. The area includes the eastern

rtion of North Carolina, the upper eastern portion of South Caro-

ina, and the lower eastern portion of Virginia. Any assignment in

the area would be subject to a nighttime RSS limitation at least as
high as that at Charlottesville. Moreover, a nondirectional nighttime
operation would not be possible at any place in the area even with
the minimum power of 250 w permitted on the channel because of
protection requirements toward Canada and other existing stations.

13. A new station may not be assigned to about 20 percent of the
delimited area because of daytime interference considerations from
adjacent channel stations ‘WO, Laurinburg (1080 kc/s, 5 kw
day), and WWDR (1080 ke/s, 500 w, dalz), Murfreesboro, N.C., and
cochannel station WHPE (1070 ke/s, 1 kw, day), High foint, N.C.
Apgtl'oximately 50 percent to 85 percent of the rest of the area would
be further precluded from accommodating a new station de£ending
upon which of the three below listed mutually exclusive pending ap-
plications for cochannel facilities on 1070 ke/s might be favored for
operation in the area:

Facllities
File No. Location Population requested
BP-16329 ﬁNew) .................. Jacksonville, N.C.cooveeemmann .. 13,401 | 1 kw, Day.
BP-16568 (WNCT)..cuencemannnn- Greenville, N.C....coraceemmaaa.. 22,860 | 10 kw, DA-2, U.
BP-16004 (New).....coucceaennn-- Ayden, N.C...ommmeceeacaaes 3,108 | 1 kw, Day.

The applications were not timely filed with respect to the WINA
agplicatlon. Since the three applications were filed after July 13,
1964, they are subject to the so-called “go-no-go” rules now in effect.

14. With respect to the three proposals, operation as contemplated
at night by WINA would raise the RSS limitation at the respective
locations as follows: From 85 to 54 mv/m at Jacksonville; from 38
to 47 mv/m at both Greenville and Ayden. However, a t for
nighttime operation at any one of the three locations would not be

'Appllcant notes that the WINA application could be accepted by the Commission as
a ‘‘go’ application under the present ‘‘go-no-go’” rules because WINA operating as proposed
would not involve overlap of prohibited contour, daytime would not cause interference to
other existing stations, and more than 25 percent of the area that would be served at
night is presently without a primary service.
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precluded by WINA inasmuch as each of the three stations operating
as proposed would furnish a first primary service to at least 25 percent
of its nighttime area. Section 73.24 (b) (3) now requires that a request
for nighttime operation demonstrate that no interference be caused
to existing stations, and that the proposed station provide a first
primary service to at least 25 percent of the area that would be served
nighttime.

15. The three pro stations in North Carolina would prohibit
the establishment of new cochannel facilities within their respective
daytime 0.025-mv/m contours because of overlap considerations. Of
the three, the station proposed for Jacksonville, N.C. (BP-16329),
would enclose the smallest area within its 0.025-mv/m contour and
consequently would be the least restrictive in its impact on possible
new cochannel station assignments in the delimited area. Urban
places (i.e., places with at least 2,500 persons) within the delimited
area but outside the 0.025-mv/m contour of the station proposed at
Jacksonville include Farmville (population 4,293) and Blackstone
(population 3,659), Va.; Enfield (population 2,978), N.C.; and Mullins
(po&ulation 6,229), S.C. Durin% daytime hours as proposed WINA
would preclude a new station in Farmville and Blackstone but not at
Enfield or Mullins. The proposed Jacksonville station would fore-
close a cochanne] assignment at Mullins.

16. In the event the application for a new station at Greenville,
N.C. (BP-16563), were granted, its 0.025-mv/m contour would en-
compass the largest area of the three considered and because of its
extent would preclude daytime cochannel assignments at Farmville,
Blackstone, Enfield, and Mullins. The station proposed at Ayden,
N.C. (BP-16604), would sreclude a new cochannel assignment only
at Enfield. WINA would not preclude nighttime operation at the
several places inasmuch as each station at such location would make
available a first J)rimary service to at least 25 percent of the area that
would be served nighttime.

CONCLUSIONS

1. The change in station operation that WINA at Charlottesville,
Va., seeks to institute requires favorable resolutions of three issues.
These issues relate to (a) the provision of a signal of at least 25 mv/m
over the business or factory areas of Charlottesville (sec. 73.188
(b)(1)); (b) adequate nighttime service to Charlottesville (sec.
73.188(a) (1)) ; and (¢) the question of whether there would be receipt
of interference at night to such an extent as to reduce station service
to an unsatisfactory degree (note (b) of section 73.24).

2. WINA operates unlimited time as a class IV station on the
frequencg 1400 ke/s with a daytime power of 1 kw and a nighttime
power of 250 w. The proposal of WINA contemplates unlimited
time operation on the frequency 1070 kc/s with a power of 5 kw and
utilization of a directionezﬂ antenna during nighttime hours. WINA
would be a class II station. Initially, it must be concluded that
WINA would provide both day and night a signal of at least 25 mv/m
to all of the main business district in Charlottesville in conformity

4 F.CC. 24
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with section 78.188(b) (1) of the rules. Also, at night, WINA would
serve 99.4 percent of the Charlottesville city area within its nighttime
interference-free 31.6-mv/m contour and all but 102 persons of the
33,650 persons residing in the city as enlarged by annexation of con-
tiguous areas in 1963. The portion that would not be served at night
by WINA lies at the extreme southwest tip of the city. In contrast,

NA’s existing nighttime operation serves only 47 percent of the
city area and 15,816 persons therein (assuming uniform population
distribution within the city). WINA’s proposed nighttime coverage
of Charlottesville represents virtually complete compliance with sec-
tion 73.188(a) (1) of the rules.

3. Within its proposed nighttime normally protected 2.5-mv/m
contour, WINA would fail to serve 13,200 persons in 375 square miles
out of the 48,300 persons in 410 square miles enclosed by the contour.
The loss represents 27.3 percent of the total population and 91.5 per-
cent of the total area that would be served but for interference.
It is this large loss that WINA would suffer nighttime which gives
rise to the question of waiver of note (b) to section 73.24 of the rules.

4. During daytime hours WINA serves 58,220 persons in 675 square
miles and the proposed WINA station would serve 132,990 persons
in 3,040 square miles. WINA would make a new service available to
74,770 persons in a 2,365-square-mile rural area in which other service
is available in any one part from 2 to 8 stations. The “2 service”
area contains 7,400 persons in 115 square miles and the “3 service”
area contains 14,760 persons in 520 square miles. At night WINA
serves within its interference-free 21-mv/m contour 14,700 persons in
9 square miles while WINA as proposed would serve 35,100 persons in
35 square miles. This represents a gain in WINA nighttime service of
20,400 persons in 26 square miles. A portion of the nighttime gain
area receives no primary service and the remainder of the gain area
is serviced by only one station, namely, WCHYV in Charlottesville.
The area that is presently without primary service at night includes
4,500 persons in 14 square miles and that which receives only 1
service contains 15,900 persons in 12 square miles. With respect to
Charlottesville, WINA would provide a first primary service therein
to 898 persons (2.6 percent) and a second service to 16,758 persons
(49.8 percent), as }ier the 1963 population data. In addition to making
its service available in new areas, WINA would continue to provide
service in all areas now served by the station.

5. Charlottesville is centrally located in, but not part of, Albemarle
County. ‘Although WINA’s existing daytime operation provides
service to 79 percent of the population and 70 percent of the area
within the county, WINA as proposed would extend station coverage
to all of the county. At night, WINA now serves less than 1 percent
of the county area. As proposed, WINA would serve something less
than 3 percent.

6. In addition to the need for service that WINA would fulfill in
areas that receive only one or no service at all at night, the applicant
also urges in support of a waiver of note (b) to section 73.24 that as
proposed WINA would not cause objectionable interference to any
existing station or any daytime only station that might subsequently

4 F.C.C. 2d
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seek additional authorization for nighttime operation. Moreover, the
only area where the nighttime RSS limitation would be increased
because of WINA’s proposal is }l)recluded for station assignment in
the event of a grant of an application (BP-16563) for cochannel
facilities in Greenville, N.C. o other applications for cochannel
facilities at Jacksonville, N.C. (BP-16329), and Ayden, N.C. (BP-
16604), which are in competition with the proposed station at Green-
ville are a little less restrictive in their effects on possible new assign-
ments in the delimited area.

7. The above-mentioned delimited area covers the southeast quad-
rant with respect to Charlottesville. Depending upon which 1 of the
3 applications is granted, other station assignments in the area may be
considered in 4 communities that have a population in excess of 2,500
persons: Farmville (population 4,293) and Blackstone (population
3,659), Va.; Enfield (r;)opulation 2,978), N.C.; and Mullins (popula-
tion 6,220), S.C. An Ayden station would preclude a new facility at
Enfield, a Jacksonville station would (f)reclude a new facility at
Mullins, and a Greenville station would preclude new facilities at
all four places. During daytime hours WINA as proposed would
foreclose a new cochannel facility only at Farmville and Blackstone.
Nighttime operation as proposed by WINA would not prevent a
station operating during such hours from providing a first service to
at least 25 percent of the area to be served at all seven locations,
namely, Ayden, Jacksonville, Greenville, Farmville, Blackstone,
Enfield, and Mullins.

8. Upon a consideration of all of the foregoing factors it is con-
cluded that a waiver of note (b) to section 73.24 of the rules is justified.
By relinquishing the frequency 1400 ke/s for the projected operation
on 1070 kc/s, the former frequency may have potential for use else-
where in the area where some community may be provided with a
new transmission facility. A grant of the WINA application shall
specify the following condition as required by the designation order:

Pending a final decision in docket No. 14419 with respect to
presunrise operation with daytime facilities, the present provi-
sions of section 73.87 of the Commission’s rules are not extended
to this authorization, and such operation is precluded.

Tt is further concluded that a grant of the application of Charlottes-
ville Broadcasting Corp. (WINA), conditioned as specified above,
would be in the public interest, convenience, and necessity.

Accordingly, It is ordered, This 26th day of April 1966, that unless
an appeal from this initial decision is taken by a party or the Com-
mission reviews the initial decision on its own motion in accordance
with the provisions of section 1.276 of the rules, the application of
Charlottesville Broadcasting Corp. (WINA) for a construction per-
mit to change the facilities of radio station WINA, Charlottesville,
Va., from 1400 kc/s, 250 w, 1 kw-LS, U, class IV, to 1070 ke/s, 5 kw,
DA™N, U, class IT, Be, and 3t hereby is, granted.

4 F.C.C. 24
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FCC 66-534
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
‘WasHiNgTOoN, D.C. 20554

In re Application of
Bn(} Igll‘i(x)l%rv ) né)AD((:iAgrn{o Co. (;)lil TuoLsa, INc.
and Sprin a.
Has: 1340ke, 250w, U BP-16990
Request : 1340 ke, 250 w, 500-LS, U
For Construction Permit

MemoraNDUM OPINION AND ORDER
(Adopted June 15, 1966)

By THE CoMMissioN : CoMMIssIONER COX ABSENT.

1. The Commission has before it the above-captioned and described
application, filed on October 29, 1965, requesting an increase in daytime

wer from 250 w to 500 w for standard broadcast station KTOW,

and Springs, Okla., a class IV station. Sand Springs is located 7
miles west of Tulsa, Okla., and is a community of 7,754 according to
the 1960 U.S. census.

2. On December 22, 1965, the Commission adopted a “Policy State-
ment on Section 307 (b) Considerations for Standard Broadcast Facili-
ties Involving Suburban Communities” (FCC 65-1153,2 FCC 2d 190),
outlining the policy to be followed for every application for new or
improv standanf broadcast. facilities proposing daytime 5-mv/m
penetration of any community with a population of over 50,000 persons
and having at least twice the population of the applicant’s specified
community. When such a condition is found to occur, a presumption
will arise that the agplicant realistically proposes to serve the larger
community, rather than the slpeciﬁed community. In the instant case
the population of Tulsa, Okla., is 261,685, which is more than twice
that of Sand Springs, the applicant’s specified community. Examina-
tion of the applicant’s engineering data indicates that the proposed
5;11’}v/1m daytime contour penetrates approximately one-half of the city
of Tulsa.

3. On May 28, 1958, the Commission amended its rules to provide,
with certain restrictions, that the limit on the daytime power of class
IV stations be increased from 250 w to 1 kw (17 R.R. 15641). We con-
cluded that the power increases would enable class IV stations to en-
hance the signal quality to those areas currently served and to better
cope with urban expansion and heightened electrical noise. Subse-
quently, on December 14, 1960, section 73.28(d) (3) of the rules was
amended to exempt existing class IV stations, seeking daytime power
increases, from the provisions of that rule. Likewise, in adopting the
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new prohibited overlap system,' the Commission specifically exempted
class IV daytime power increases.

The foregoing rule changes were adopted so that the full benefits to
be derived from class IV daytime power increases would not be delayed
orimpaired.

4. The Commission, upon further consideration of the 307(b) policy
statement, finds that if the general policy of encouraging daytime class
IV power increases is to be properly implemented, the provisions of
the aforementioned policy statement shoxEd not be applieg to this type
of proposal. Therefore, this application and all other class IV stations
requesting daytime power increases will be exempt from the provisions
of our policy statement. The Commission also finds that the appli-
cant herein is fully qualified to construct and operate as pro , and
that a grant would serve the public interest, convenience, and necessity.

Accordingly, the asplication of Big Chief Broadcasting Co. of
Tulsa, Inc., /s granted, subject to the terms and conditions specified
in the construction permit.

FeperaL CoMMUNICATIONS COMMISSION,
Benx F. WarLe, Secretary.

1In re Amendment of Part 73 of the Commission’s Rules (FCC 65—637, adopted July 1,
1964), 2 R.R. 2d 1658.
4 F.0.0. 24
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FCC 66-551
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

Wasmixeron, D.C. 20554

In re Application of
SavL M. MiLLer, KutzTOowN, Pa. Docket No. 14425
File No. BP-13844
E. Tueopore MarLLyck aAND WiLLiam E. Avr-} Docket No. 14440
LAUN, JR., D/B A8 A-C BroapcasTers, ANN-{ File No. BP-14890
VILLE-CLEONA, Pa.
For Construction Permits

MEeMmoraNDUM OPINION AND ORDER
(Adopted June 22, 1966)

ConmissioNER HYpE For THE CoMMmissiON : COMMISSIONER BARTLEY
DISSENTING AND VOTING TO AFFIRM THE REVIEw Boarp; Commis-
SIONER COX NOT PARTICIPATING.

1. The Commission has before it for consideration an application
for review of the Review Board’s decision (FCC 65R-242, released
June 25, 1965), filed August 9, 1965, by E. Theodore Mailyck and
William E. Allaun, Jr., d/b as A-C Broadcasters (A—C) ; oppositions
thereto filed August 31, 1965, by Saul M. Miller and the Broadcast
Bureau; an application for review of the Board’s decision and its
memorandum opinion and order (FCC 65R—414, released Novem-
ber 23, 1965), filed December 30, 1965, by Saul M. Miller (Miller) ; an
opposition thereto filed January 26, 1966, by the Broadcast Bureau;
and a reply to the opposition filed February 14, 1966, by Miller.

2. The Miller application for review is denied. Review of A-C's
application is granted to the extent hereinafter shown.

3. A—C’s application was heard on the following issues, here perti-
nent: (a¢) To determine whether its pro 1 for dual city identifica-
tion with the two cities of Annville and Cleona “is consistent with the

uirements of section 3.30(b) [now 73.30(b)] of the Commission’s
rules, to warrant an authorization for dual city opemtion”: and (b)
to determine the efforts made by A—C to ascertain the pro
needs and interests of the community and area to be served, and the
manner in which it proposes to meet such needs and interests (Sub-
urban issue). Hearing Examiner French concluded that A-C had
met the technical requirements of section 73.30(b) and had sustained
its burden on the Suburban issue, and recommended a grant of the
application. A panel of the Review Board, Members Berkemeyer and
Slone, with Member Kessler dissenting, denied the application on the

ounds that “A-C has failed to meet its burden under both the
uburban issue and the 73.30(b) issue.”

4. The Board majority on the evidence of record reversing the
examiner concluded that A-C failed to show that single city identifi-

4 F.CC. 2d
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cation would create an unreasonable burden either from a programing
or economic standpoint and that it failed, therefore, to make the
necessary showing required by section 73.30(b) that an unreasonable
burden would be placed on the station if it were licensed to serve only
one city. However, A-C has now requested that we waive the rule
in order to permit the establishment of a first local transmission
service in both Annville and Cleona. The request for waiver was not
before the Board for consideration, although the dissenting Board
member was of the view that the rule should be waived in this case,
and she set forth a number of reasons supporting waiver and reexam-
ination of the rule. In view of the Board’s denial of the competing
Miller application for Kutztown, and since no issue under section
307(b) of the act now remains, we believe that in the particular
circumstances of this case it is in the public interest to take review
in order to consider the matter of the dual city identification require-
ments of the rule, including possible waiver thereof. Furthermore,
in particular view of the interrelationship on this record of this dual
city identification issue to the Suburban issue as to the ascertainment
and serving of community needs, we are also accepting review of this
issue so that there may be a comprehensive Commission determination
upon the Annville-Cleona application.

5. In addition to the matters raised in the statement of the dissent-
ing Board member, the record shows the following matters bearing
on this question of dual city identification. Annville, with a popula-
tion of 4,264 persons, and Cleona, with a population of 1,988 persons,
are located in Lebanon County with Cleona adjoining the east bound-
ary of Annville; in addition to their geographic proximity, the two
communities are merged into the Annville-Cleona school district
which operates schools attended by students from both communities;
the high school auditorium, located in Annville, is the largest in the
two communities and is used by area organizations and also by Cleona
businessmen; a public library in Annville is also used by Cleona resi-
dents; the Annville-Cleona swimming pool is owned and operated by
the Annville-Cleona recreation association; both communities are
served with electric power, gas, and telephone by the same utility
companies; the two communities employ the same solicitor and the
same engineer for municipal business; and membership rolls in the
churches and civic organizations of these communities are composed
of residents of both communities.

6. In view of the foregoing, it appears clear and we so conclude that
Annville and Cleona have an identity of interests for programing and
other purposes sufficient to warrant dual city identification. * In light
thereof, and since no 307(b) issue now remains, we are here called
upon to determine whether a grant of the Annville-Cleona application
would be consistent with the public interest as expressed in our dual
city identification rule 73.30 %)). We conclude that it would be.

7. The decisions herein of both the Review Board and the hearing
examiner include and turn upon a review of our past AM decisions
applying this dual city principle to determine whether that standard
has here been met. The Commission believes that in light of the over-
all factual record herein, such a detailed search among these general

4 F.C.C. 2d
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precedents is neither required nor warranted. We conclude, rather,
that to the extent rule 73.30(b) may be held to apply hereto, and even
assuming, arguendo, applicant’s failure to make a sufficient evidentiary
showing thereunder, tﬁat our waiver of this rule 73.30(b) requirement
would clearly be in the public interest.

8. Such waiver reflects our appropriate recognition of the inter-
relationships between these 2 communities as well as their small size
(which combined is less than 6500 persons), and the compelling fact
that waiver would secure them their first local transmission facility.
Our conclusion that waiver is warranted in any event makes it un-
necessary for us to decide whether the requisite economic hardship
to meet that requirement might not properly be presumed upon only
these facts of community size and interrelationshnfp, or was otherwise
sufficiently shown by the uncontested testimony of applicant’s princi-
pals. However, in taking review and granting waiver we also seek to
make clear that in circumstances such as these the interests of both
effective procedure as well as our precedents in this area call for this
issue to be decided upon the totality of practical and public interest
facts of record concerning the proposal, rather than upon a mechanistic
application of data limited to a highly technical factor such as eco-
nomic hardship per se.

9. The remaining Suburban issue in this proceeding deals with two
matters, namely, the efforts made by the applicant to ascertain pro-
graming needs and interests of the community and area to be served,
and the manner in which the applicant proposes to meet such needs and
interests. A-C’s program proposal was originally formulated at the
time it proposed to serve Lebanon and Lebanon County, and before
the application was amended to specify nearby Annville-Cleona. The
efforts made by A-C to determine the programing needs and interests
of the communities and area to be served after the formulation of its
original program format are extensive and realistic and are not in
dispute (see pars. 30-34 of the Board’s decision). The Board’s con-
clusion that A-C failed to meet its burden under the issue is based
primarily on its finding that A-C failed to “document its program
submissions showing how specific programs reflect specific needs.”

10. The record shows that, based upon discussions and the answers
to a questionnaire by 20 individuals contacted, A-C concluded upon a
further review of its preplanned program schedule that no changes
were recéluired in that schedule, and that its program proposal was
sufficiently flexible and diversified to serve the needs of the area. A
compilation of the signed forms shows an expressed need for the
following types of programs: Educational, teenage, public affairs,
children’s, local expression, local news, local talent, and religious.
A-C’s exhibit 10 sets forth the percentages of time it proposes to devote
to various types of programs.

11. A-C’s exhibit 10 also shows that it proposes to meet the area’s
expressed needs in the following manner: (a) The expressed need for
educational programs by the broadcast of a 20-minute show, 3 days a
week; (&) the expressed need for teenage programs by a 10-minute
gro entitled “Teen Age Topics” to be broadcast 6 days a week, and
y devoting additional time to the teenager in its daily “What’s Your
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Opinion #” show, and its Sunday “Discussion Time” (Frogram; (¢)
the expressed need for public affairs programs by its daily program
entitled “What’s Your Opinion?” ang its weekly “Discussion Time”
rogram each Sunday; ( dg the expressed need for children’s programs
y modifying its entertainment “County Clock Time” program to be
broadcast in the morning when local TV stations are not showin
children’s programs; and (e) the expressed need for local news ang
local talent shows by devoting three segments a day to local news,
and by its proposed Sunday afternoon program “Town and County
Talent Time.”

12. 'We believe that an applicant’s demonstration of how it intends
to meet the needs and interests of the community and area proposed
to be served should provide the Commission with a reasonable basis
for judgment. (See Elektra Broadcasting Corp., FCC 66-94, released
February 4, 1966, 2 F.C.C. 2d 470, 471.) Here, the examiner found
that while the preparatory effort of A-C initially was less than ade-
quate, its subsequent efforts were such as to warrant that “a reasonable
basis exists for concluding that the programing proposal meets the
needs of the area to be served.” Likewise, the dissenting Board mem-
ber was of the view that “the ‘manner’ in which the applicant proposes
%{ meet these needs is reasonably responsive to the needs of the area.”

eagree.

13. Based on a review of all the pertinent factors, we find and con-
clude that A-C has demonstrated the manner in which it proposes to
meet the needs and interests of the communities and area to be served
with sufficient clarity and specificity to provide a reasonable basis for
judgment that it has met its burden under the Suburban issue.

14. Since A-C has been found to be legally, technically, financially,
and otherwise qualified to be a licensee, we find that a grant of its appli-
cation for a new standard broadcast station at Annville-Cleona would
serve the public interest.

15. Accordingly, 7t is ordered, This 22d day of June 1966, that the
above-referenced application of Saul M. Miller for review of the Re-
view Board decision /s denied;

16. 1t is further ordered, That the request of E. Theodore Mallyck
and William E. Allaun, Jr., d/b as A-C Broadcasters, for waiver of
the dual city identification requirements of section 73.30(b) of the
Commission’s rules, /s granted; and that their above-captioned appli-
cation for a construction permit for a standard broadcast station at
Annville-Cleona, Pa., to operate on 1510 ke/s with a power of 5 kw,

ing directional daytime, /s granted, subject to the following
condition :

Pending a final decision in docket No. 14419 with respect to pre-
sunrise operation with daytime facilities, the present provisions of
section 73.87 of the Commission’s rules are not extended to this
authorization, and such operation is precluded.

FepErRAL CoMMUNICATIONS COMMISSION,
Ben F. WarLE, Secretary.

4 FCC. 24
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FCC 66-533
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHiNgTON, D.C. 20554

In re Application of
FRreEDERICK CKHARDT, TR/AS MANSFIELD
8ROADCASTING Co. (WCLW), MansrLp,} File No. BP-16348
HIO
For Construction Permit

MeMoraNDUM OPINION AND ORDER
(Adopted June 15, 1966)

By TR CoMMmissioN : ComMIssIONER COX ABSENT.

1. The Commission has before it for consideration a petition for
reconsideration, filed April 11, 1966, by Kittyhawk Broadcasting
Corp., and pleadings in opposition and reply thereto. The petition is
filed under section 405 of the Communications Act of 1934, as amended,
and is directed against the Commission’s memorandum opinion and
order of March 9, 1966 (FCC 66-247, released March 11, 1966), which
denied petitioner’s motion for consolidation * and granted the above
application without hearing. Kittyhawk requests that the Commis-
sion set aside its grant of the Mansfield application and designate it
for hearing with Kittyhawk’s pending cochannel application (file No.
BP-16603) for a new station at Kettering, Ohio.

2. Kittyhawk’s position throughout this case has been that its pro-
posal for a new station and the proposal of WCLW were mutuall;
exclusive by virtue of prohibited overlap (as defined by section 73.3
(a) of the Commission’s rules) of the respective 0.025- and 0.5-mv/m
contours. A finding by the Commission that such overlap would
result from simultaneous operation of the two proposals wouls require
a consolidated hearing under the Ashbacker doctrine.? If Kittyhawk
is able to establish that its proposal conflicts with Mansfield’s, Kitty-
hawk would be severed from a larger group of applications by virtue of
the Commission’s “cut-off” rule, section 1.571(c). In denying Kitty-
hawk’s motion for consolidation, the Commission found that the
Mansfield field intensity measurements showing no prohibited overla
were entitled to preference over those of Kittyhaw}l); which indicat
that prohibited overlap would occur.

3. The Mansfield measurements were included in an amendment to
its application which changed the proposed directional antenna pat-
tern. The amendment was filed December 9,1965. In a previous effort
to avoid prohibited overlap, Mansfield, on June 11, 1965, had filed an

1 At the same time, the Commission also denied a similar motion for consolidation by
another applicant, Lawrence County Broadcasting Corp. (file No. BP-16602). However,
Lawrence County has not sought reconsideration.

2 Ashbacker Radéo Corp. v. F.C.C., 326 U.S. 327 (1940).

4 F.C.C. 2d
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amendment reducing its proposed power from 500 to 250 w. Kitty-
hawk asserts that Mansfield abuse(f Commission process in filing the
last amendment. Mansfield had requested a 30-day delay in designa-
tion for hearing for the glilrpose of taking additional measurements.
According to Kittyhawk, Mansfield’s real purpose in seeking the delay
was to give it time to prepare the amendment.

4. Kittyhawk also contends that, since section 1.227(a) (2) requires
consolidation of any applications presenting “conflicting claims,”
the Commission, without holding an evidentiary hearing, should not
have ruled on the overlap question. Instead, the Commission should
have immediately designated the applications for hearing to determine,
inter alia, whether prohibited over]gp would actually occur. Accord-
ing to Kittyhawk, the issue presented is not which set of data are to
be prefe , but whether or not a conflict exists.

5. Furthermore, Kittyhawk asserts that the Commission, in failing
to consolidate, has violated the Ashbacker doctrine,® because Kitty-
hawk has now been placed in the position of a newcomer seeking to
displace an established broadcaster. Finally, Kittyhawk reiterates
its arguments with respect to the engineering data and claims the
Commussion erred in finding no overlap.

6. The petition for reconsideration will be denied. First, we find
that Kittyhawk’s charge that Mansfield abused Commission process
lacks foundation. Not only may an applicant amend as a matter of

ight pursuant to section 1.522—a fact that Kittyhawk readily con-
es—but also it is equally clear that amendments which seek to
remove potential conflicts are encouraged by the operation of section
1.571(j) (1) of the rules.* Under this section an applicant may amend
without losing the original file number so long as he does not propose
a change in frequency, an increase in power or hours of operation, a
change in station location, or an engineering modification involving
new Interference problems. Certainly Mansfield cannot be faulted for
filing the very type of amendment the Commission has long encouraged
and the mere fact that Mansfield, in addition to submitting the supple-
mental engineering data, may have used part of the time to modify
its proposed radiation pattern does not persuade us to conclude that
our processes have been abused. '

7. We also take exception to Kittyhawk’s interpretation of section
1.227(a) (2).5 There is no language in that rule requiring the Com-
mission to consolidate applications the moment a conflict appears.
Furthermore, the words “where such action will best conduce to the
proper dispatch of business,” when read in conjunction with sections
1.522 and 1.571(j) (1), leave no doubt that the Commission may with-
hold immediate consolidation, thereby affording an applicant the
opportunity of removing an existing conflict by amendment at the

3 Note 2, supra.

4“In fact, gertuin types of engineering amendments would, in some cases, facilitate the
processing of applications as well as the final disposition thereof (emphasis added) by
eliminating conflicts which would otherwise result in a chain reaction involving other

roposals. In the Matter of Amendment of Sections 1.331, 1..184(;) and 1.354(h)(1)
Pnow 1.571(§) (1)), FCC 60-280, released Mar. 28, 1960, 19 R.R. 1599.

s Section 1.227(a) (2) states:

“(a) The Commission, upon motion or upon its own motion, will, where such action will
best conduce to the proper dispatch of buslness and to the ends of justice, consolidate for
hearing: ¢ ¢ ¢ (2) any applications which present conflicting claims.”

4 FCC. 2d
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rehearing stage. Inthis way many expensive and protracted hearings
gwolving a single engineering issue have been avoided. We also find
that Kittyhawk has construed too broadly the meaning of the term
“conflicting claims” as it applies to ﬁroposed use of the broadcast band.
Apparently, Kittyhawk believes that any claim of conflict between
two pro'gosals must be resolved by an evidentiary hearing. We dis-
agree. The determination of whether two proposals actually involve
conflicting claims must be made by the Commission on an informal
basis after careful review of all available data. Failure to make such
a determination would amount to an abdication of administrative
responsibility, and would result inevitably in the consolidation of
applications involving mere allegations of conflict rather than actual
conflict. The only other alternative would be to hold a hearing to
determine whether a hearing was necessary—an equally injudicious
and wasteful process. Such procedures would effectively destroy the
administration of our entire prohibited overlap system by forcing
hearings for the sole purpose of determining whether an application
was acceptable for filing. Of course, situations may arise, unlike the
present case, where the Commission cannot, as a practical matter,
resolve engineering disputes short of hearing. In those cases we would
designate the applications for hearing. But this does not mean that
conflicting engineering studies, ipso facto, present conflicting claims
within the meaning of the rule. The pertinent contours proposed
must actually involve overlap. If not,only a claim of a conflict exists
and the applications do not present actual conflicting claims to
spectrum space.

8. We turn now to Kittyhawk’s contention that the grant to Mans-
field deprived it of its Ashbacker rights. If the two applications
were mutually exclusive so that it could be said that a grant to Mans-
field effectively precluded a subsequent grant of the Kittyhawk a
plication, we would agree with Kittyhawk’s theory. However, the
opposite is true. In deciding that the two applications did not. involve
prohibited overlap, we found, in effect, that both proposals were, vis-a-
vis each other, eligible for grants without hearin%. Ha.vinIg so ruled,
we are certainly not going to prejudice the Kittyhawk application by
placing it in hearing to (fetermine whether the proposal would cause
prohibited overlap to the recently granted Mansfge] operation.

9. Although Kittyhawk reiterates its original engineering ar%u-
ments that prohibited overlap would occur, no new data has been filed
nor have any additional facts been presented which persuade us to re-
consider our original findings. Those findings have been set forth in
detail in our previous opinion and need not be repeated here.

Accordingly, the above petition for reconsideration by Kittyhawk
Broadcasting Corp. /8 hereby denied.

Feperar CommuNIcATIONS COMMISSION,

BEN F. WaPpLE, Secretary.
4 F.C.C. 2d
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FCC 66R-235
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHineToN, D.C. 20554

In re Applications of
James L. Hurcaens, CENTRAL PoiNT, OrEG. Docket No. 16525
File No. BP-16640
Farre TaBernacre, Inc. (KRVC) AsaLanD,( Docket No. 16526
Oreg. File No. BP-16745
For Construction Permits

MzemoranpuM OPINION AND ORDER
(Adopted June 20, 1966)

By THE REVIEW BoARD: BoARD MEMBER NELSON ABSENT.

1. This proceeding involves the applications of James L. Hutchens
Hutchens) for a new standard broadcast station at Central Point,
.; and Faith Tabernacle, Inc. (KRVC), to change the frequency,
gcwer, hours of operation, and class of its existing standard broadcast
ility at Ashland, Oreg. By order, FCC 66-238, released March
16, 1966, these mutually exclusive applications were designated for
hearing on issues concerning areas a.mf ulations; Hutchens’ finan-
cial qualifications; and section 307 (b). VC, in the subject petition,
requests the addition of a 307(b) separate communities issue, or alter-
natively a Boardman issue, a site availability issue, a programing issue,
and the broadening of the present financial issue.!

2. Pursuant to the Commission’s Policy Statement on Section 307
(b) Considerations for Standard Broadcast Facilities Involving Sub-
urban Communities, 2 FCC 2d 190, 6 R.R. 2d 1901 (1965), I%RVC
first requests an issue to determine whether Hutchens will realistically
provide a local transmission facility for his specified station location
or for another larger community. In support of this request, KRVC
points out that Central Point, Oreg., a community of 2,298 persons,
1s located 4 miles from Medford, Oreg., which has a population of
24,425 persons, and that Hutchens’ proposal will place a 5-mv/m
signal over Medford. Attached to KRVC’s petition are affidavits
from officials of six broadcast stations serving Central Point, all of
whom state that their individual stations meet various local needs of
Central Point. KRVC argues that the engineering facts together
with the affidavits constitute the “threshold showing” required to
warrant addition of a separate community issue. As an alternative,
KRYVC contends that its showing warrants that the issues be enlarged
as they were in Boardman Broadcasting Co., Inc., FCC 64R-21,

1The Review Board has the followln%gleadln? under consideration: (a) Petition to
enhrEe issues, flled on Apr. 4, 1966, by VC; (b) opposition, filed on Apr. 28, 1966, by
Hutchens ; and (0) Broadcast Bureau’s comments, filed on Apr. 29, 1966.

4 F.CC. 2d
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1 R.R. 2d 931, to determine the extent to which the programing of
nea.rbI?'I existing stations meets the local needs of Central Point.?

3. Hutchens, in his opposition, contends that he has no desire or
intent to serve Medford, and that his programing is directed toward
the needs and interests of Central Point. The allegations contained
in the affidavits submitted by KRVC are, Hutchens contends, con-
clusionary and insufficient to warrant the addition of a separate com-
munity issue. The Bureau also opposes the addition of a separate
community issue. However, the Bureau recommends that a Board-
man issue be added, contending that the affidavits submitted by KRVC
constitute a threshold showing sufficient to warrant an inquiry into
the extent to which the needs of Central Point are being met by
existing stations. )

4. The policy statement is directed primarily to suburban appli-
cants who will not realistically provide a local transmission service
for their respective specified communities. According to the policy
statement, in situations where an aiplicant’s proposed 5-mv/m day-
time contour penetrates the geographic boundaries of any community
with a population of over 50,000 persons and having at least twice the
population of the applicant’s specified community, a presumption
arises that the applicant realistically proposes to serve the larger
community rather than the specified community. In those instances
where the presumption would not arise, a separate community issue
could be added if a “threshold showing” is made that a proposal will
realistically serve primarily a community other than the specified
community.

5. Since Medford is a community of under 50,000 persons, the pre-
sumption does not apply, and the Board finds that KRVC’s showing
is insufficient to warrant the addition of a 307 (b) separate community
issue. Hutchens is applying for a class IV station with 250 w power
and a nondirectional antenna. These facts tend to counter any infer-
ence that may be drawn from his proposal’s proximity to and cover-
age of Medford. Even were the allegations contained in the affidavits
furnished by KRVC accepted as establishing that needs of Central
Point are already being met by existing stations, it would not follow
that Hutchens does not realistically intend to serve Central Point.
The request for a separate community issue will therefore be denied.

6. The Board wil{) hold in abeyance KRVC’s alternative (to the
separate community issue) requests for an issue to determine whether
existing stations satisfy the needs of Central Point, and for an issue
to determine the nature of KRVC’s program service and the need for
such service. Both of these requested issues relate to the 307(b) de-
termination between the applicants’ specified communities. ere
is presently pending before the Board, however, a joint request for
approval of agreement, filed by KRVC and Hutchens, looking toward
the dismissal of KRVC’s application. In the event that the joint

32 KRVC suggests that the issues flowing from the policy statement have superseded
the issue added in the Boardman case. The Board disagrees. The Issues from the policy
statement are directed toward a determination of whether an applicant will realistically

rovide a local transmission service for its specified community. whereas the Boardman
ssue is directed toward a determination of the needs of the specified community for a
local transmission service.

4 F.CC. 2d
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request is approved and KRVC’s application is dismissed, a 307(b)
choice between communities will be unnecessary, and the programing
and Boardman issues, requested by KRVC, willy become moot. There.
fore, the Board will dispose of the request for these issues at the time it
acts on the joint request for approval of afreemeut.3

7. KRVC’s request for an issue to determine the availability of
Hutchens’ antenna site is based on the fact that Hutchens’ appfica.—
tion contains a site option specifying an expiration date of June 10,
1966. KRVC argues that the site may prove to be unavailable at the
time of construction because the option makes no provision for re-
newal and contains a “time of the essence” clause indicating that the
option shall be null and void if it is not exercised prior to the expira-
tion date. As pointed out by the Bureau, KRVC'’s objections were un-
timely on the date its petition was filed, since the option was then in
effect. Moreover, the Commission does not require a binding agree-
ment to satisfy the requirement of the site availability; it requires
only that there be a reasonable assurance that the site wi.ﬁ be available
for the pu pro . _Eastside Broadcasting Company, FCC
63R-528, 1 R.R. 2d 763. We note, however, that since the filing of
KRV(C’s petition, the time limits under the option have expired.
Therefore, unless Hutchens submits information lzlpda.ting its show-
ing of site availability, an appropriate request to add a site availabil-
ity issue will be favorably considered by the Board.

8. Finally, KRVC uests that the financial issue designated

inst Hutchens be broadened to include a determination of whether
utchens is financially qualified to construct and operate for 1 year.
In support of this request, KRVC points out that Hutchens is a party
in three other applications, and that his financial statement indicates
current liabilities in excess of current assets. Since Hutchens’ per-
sonal income for 1963 is shown in his application to be less than $7,000,
KRVC argues that Hutchens may not have sufficient funds to meet
his commitments in all four applications now pending before the
Commission. The Bureau and glutchens both argue that Hutchens’
financial qualifications were specifically considered by the Commission
in the designation order, that KRVC has furnished no facts which
were not before the Commission at that time, and that therefore the
request for the enlarged financial issue should be denied.

9. In the designation order, the Commission noted that Hutchens
has three other applications pending for construction permits, that
Hutchens’ ﬁnanciaf) statement shows current liabilities in excess of
current assets, and that Hutchens’ father has committed himself to
lend Hutchens $27,500 for each of these proposals. The Commission
further noted that it could not be determined from the information
submitted whether Hutchens’ father had sufficient liquid assets avail-
able to meet these commitments. Appropriate issues inquiring into
the ability of Hutchens’ father to meet these commitments, and if he
is unable to do so, of Hutchens’ ability to finance the proposal, were
specified. Thus, the Board finds that the matters upon which KRVC

3There is also pending before the Board a petition to enlarge issues flled on Apr. 1.
1966, by Hutchens against KRVC. However, in the event that the above-described joint
request for approval of agreement {8 approved, this petition will also become moot.
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relies for its request to broaden the financial issue not only were
cifically considered by the Commission, but also resulted in the in-
clusion of issues under which the matters raised by the petition can
be adequately explored. The request will therefore be denied.

Accordingly, /¢ is ordered, This 20th day of June 1966, that action
on the requests for issues to determine (a) the nature of the program
service proposed by Faith Tabernacle, Inc., and the need for such
service within its proposed service area, and (b) the extent to which
the programing of existing stations in Medford, Oreg., and nearby
cities meets the needs and interests of Central Point, Oreg., contained in
the petition to enlarge issues, filed on April 4, 1968, by Faith Taber-
nacle, Inc., /s held in abeyance; and that in all other respects said
petition /s denied.

Feperar, CoMmuNIcATIONS COMMISSION,

Ben F. WarLE, Secretary.
4 F.CC. 2d
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FCC 66R—236
BEFORE THE :

FEDERAL COMMUNICATIONS COMMISSION
WasHiNegTON, D.C. 20554

In re Applications of
CosyMoproLITAN ENTERPRISES, INC., EDNA, TEX.| Docket No. 16572
File No. BP-16347
H. H. HoNTLEY, YoaRUM, TEx. Docket No. 16573
For Construction Permits File No. BP-16570

MeyMoraNDUM OPINION AND ORDER
(Adopted June 20, 1966)

By TaE REview Boarp: Boarp MEMBER NELSON ABSENT.

1. The a.bove—ca(f)tioned applications were designated for hearing
by Commission order, FCC 66-281, released April 11, 1966. The Com-
mission found both of the apglicants to be legally, financially, and
otherwise qualified to be the licensee of a radio broadcast station.
However, because of certain questions with respect to interference
to existing stations and the necessity to choose which of the two pro-
g)snls would best carry out the orb(iectives of section 307(b) of the

mmunications Act, they were designated for hearing. H. H.
Huntley (hereinafter referred to as Huntley) has filed a motion to
enlarge the issues in this proceediilf.‘

2. snpﬁort of this motion Huntley alleges that an examination
of section III of Cosmopolitan Enterprises’ application shows an
estimated cost of construction of $91,575, and an anticipated first
year’s operat.i% expense of $95,000, for a total financial requirement
of $186,575. To meet this requirement Cosmopolitan will rely upon
existing capital of $1,000, a bank loan of $150,000, and deferred pay-
ments on equipment of $41,250, totaling $192,250. But, argues
Huntley, this fails to take into account the necessity to make some
payments of principal and interest on the equipment during the first

ear, which Huntley calculates to be $15,081, as well as interest on the
loan which Huntley calculates to be $9,000. Thus, Huntley
argues, Cosmopolitan’s total financial requirement for construction
of the station and the first year of operation is $210,656, $18,406
more than is available to Cosmopolitan. In these circumstances, if
Cosmopolitan is to construct and operate its station for the first year,
it must rely upon revenue for $18,408. This being so, and since Cos-
mopolitan not provided an adequate showing to support its esti-
mksma Boaurgo!;afnb:fuore gz :fnl:?(gf:nlm toe!;l;l? “issl;%"es,n}ﬁgdbi(an ; IHQ ?&lzit.]eby' ptte'rnz‘:-'
tional B;’o.;dcasting Cga?;; an opgg%lélon to m&tion to enlarge ’issués, filed gy Cosmo-

litan Enterprises, Inc., May 24, ; Broadcast Bureau's supﬁort of motion to enlarge
mxeo. filed 24, 1966 ; and a reply to opposition, filed by H. H. Huntley, June 3, 1968.

4 F.0.C. 2d
106-500—86——11
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mated cost of construction, operating expenses, and revenues for the
first year of operation, Huntley argues the “Ultravision” issues must
be included in this proceeding with respect to Cosmopolitan. Both
the Bureau and International support this motion. The Bureau, how-
ever, would not permit an inquiry as to the estimated costs of construc-
tion and first year’s operating expenses, since Huntley had raised
no specific questions concerning those items.

3. In its opposition, Cosmopolitan denies that it failed to account
for equipment payments, interest on equipment, and interest on its
bank loan. In support of this position it notes that its prolg)sed
operating expenses for the first year of $95,000 as contrasted to Hunt-
ley’s proposed expenses for the first year of $48,716 provides sufficient
funds to meet all of its obligations. Cosmopolitan further states in its
opposition that in any event should there be a need for additional
funds, the three principal stockholders, Morris J. Hyak, Marty Hyak,
and Victor Alkeﬁt, would lend $50,000 to Cosmopolitan at any time
during its first year of operation. This offer is evidenced by a letter
signed by these stockholders, which states their intention to make the
loan, and declares that each of them has sufficient quick current assets
over and above liabilities to meet his commitment. Moreover, each
of the three stockholders submitted a partial financial statement which
shows current assets over liabilities in amounts substantially greater
than would be required by each to meet his commitment to the
corporation.

4. Cosmopolitan has not as yet undertaken to amend its application
to reflect the additional financing discussed above. While 1t would
have been better practice had Cosmopolitan simultaneously tendered
an amendment to its application to reflect the new financing upon
which it intends to rely, this procedural deficiency does not preclude
the Board from consxdering the facts as it finds them. Huntley
argues that the documents submitted by the Hyaks and Alkek did
not establish that each of them had available in liquid assets (cash
or listed securities above current liabilities) his one-third of the $50,000
which they had promised to lend to Cosmopolitan. The documents
submitted, although somewhat less persuasive than a complete financial
showing for these individuals, are, when examined in conjunction
with the financial data submitted in section III of the application,
adequate to convince us that each of the three stockholders has sufficient.
liquid assets to advance his share of the $50,000 loan commitment if it
is called for by Cosmopolitan. Even assuming, as did Huntley, that
Cosmopolitan did not provide for some necessary payments of princi-
pal and interest, it is quite clear, in view of the additional $50,000
now available, that Cosmopolitan now has available to it adequate
funds to construct the proposed station and finance its operation for
the first year. Cosmopolitan’s estimates as to cost of construction and
first year’s operating expenses are not unreasonable, and Huntley has
raised no specific questions concerning these estimates (sec. 1.22¢
of the rules). In view of the foregoing, and consideration of the fact
that it will not be necessary for Cosmopolitan to rely upon revenue for
its first year of operation. the motion to enlarge issues will be denied.

4 F.CC. 24
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Accordingly, /¢t i3 ordered, This 20th day of June 1966, that the
motion to enl issues in the above-captioned proceeding, filed April
29,1966, by H. H. Huntley, /s denied.

FeperaL CoMMUNICATIONS COMMISSION,
Ben F. WarLe, Secretary.

4 F.CC. 2d
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FCC 66R-242
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHINGTON, D.C. 20554

In re Applications of
Frercuer R. SMrre aNp Mapee P. Smrra, /8| Docket No. 16310
A8 WmNSIéOBO Broapcasting Co., WiLkEes- | File No. BP-16466
Boro, N.C.
Paur L. Casaion anp J. B. Wson, Jr., o/B} Docket No. 16311
vagnm County Rapro, WiLkessoro,| File No. BP-16556
For Construction Permits for New AM
Station, 1240 ke, 100 w, U

MemoranpuM OpPINION AND ORDER
(Adopted June 22, 1966)

By e Review Boarp: BoarD MEMBER SLONE ABSTAINING.

1. Before the Review Board is a petition for leave to amend, to re-
tain file number, and to remain in hearing status, filed April 12, 1966
by Wilkes County Radio (County) ; a joint petition for approval o:
agreement and for dismissal of the application of Wilkesboro Broad-
casting Co. (Broadcasting), filed April 12,1966, by County and Broad-
casting; and a petition to accept late reply and replﬁ', ed May 13,
1966, by County.! County and Broadcasting are each applicants for
a new standard broadcast station (1240 ke, 100 w, U, class IV) at
Wilkesboro, N.C. The applications were designated for hearing by
order, FCC 65-1049, released November 26, 1965, under issues inquiring
as to areas and populations; whether the proposals comply with sec-
tion 73.188(a) (1) of the rules, and, if not, whether a waiver of this
rule is warranted ; and which of the proposals would better serve the
public interest. The Commission also noted that both applicants
were under a “heavy burden” in view of the Commission’s general
policy to discourage applications for 100 w proposals.?

1 Before the Board are: (a) Petition for leave to amend, filed Apr. 12, 1966, by Wilkes
County Radio 3County); g) oJ)posltion. filed Apr. 21, 1966, by WKBC; (c) comments,
filed Apr. 21, 1966, by the Broadcast Bureau; (d) joint ;etltlon for approval of agreement,
filed A‘)r. 12, 19%. by County and Wilkesboro Broa casdni Co. roadcasting) : (e)
opposition, filed Apr. 25, 1966, by WKBC ; (f) comments, filed Apr. 27, 1968, b‘y the Broad-
cast Bureau ; ‘(iai{reply, flled May 13, 1966 y Wilkes County Radio; (k) petition to accept
late reply, file ay 13, 1966, by Wilkes dounti Radio; (4) o%positlon filed May 16, 1966,
by WKBC; and (j) reply, filed May 19, 1966, by County. The amendment is an integral
part of the withdrawal agreement submitted to the Board. Because of this, the Board,
rather than the hearing examiner, is ruling on the amendment. Emerald Broadcasting
Corp. (KPIR), 1 FCC 2d 1523, 7 R.R. 2d 92 (Rev. Bd. 1965).

3 Subsequent to the releare of the designation order, the Commission, in 4Amendment of
Part 78 of the Rules, FCC 66-506, released June 3, 1966, adopted rules barring applications
for 100 w proposals. However, pending applications for 100 w proposals were specifically
exempted from the rule.

4 F.C.C. 2d
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AMENDMENT

2. In its petition for leave to amend, County seeks permission to
adopt the transmitter site and other engineering aspects specified in
Broadcasting’s application.* To show good cause for the amendment,
County states that its new transmitter site would improve its covera,
of the city, thereby reducing its “heavy burden” (supra, par. 1). It
further points out that no new considerations would be introduced,
since the engineering proposal to be adopted has already been processed
by the Commission’s staff. County also alleges that the event which
prompted its amendment could not be foreseen, stating that the right
to use the site specified by Broadcasting arose only after merger
negotiations with Broadcasting “fell through” and Broadcasting then
indicated a willingness to dismiss.

3. Wilkes Broadcasting Co. (WKBC) opposes the amendment and
alleges the following: Title to the site proposed by Broadcasting is
actually in the Wilkes County Board of Education; an examination of
the public records of the county and the board of education indicates
that no arrangements have been made for the sale of the property to
anyone; and North Carolina law requires that any surplus school
land be sold at public auction. Therefore, WKBC claims, a site avail-
ability issue will have to be added. Furthermore, WKBC says that
the inherent deficiency of the proposal (i.e., failure to cover the com-
munity) will not be removed since the Broadcasting specifications are
also deficient in this regard. Finally, WKBC states that County
has not shown how its financial status would be altered by the
amendment.

4. The Bureau also opposes the amendment, claiming that there
is no showing that County could not have obtained this site or an
ually efficient one prior to designation. The Bureau questions wh
unty could not have obtained an option on the site, even thoug
Broadcasting already had an agreement to obtain the site. Nor is
there any showing, alleges the Bureau, that County made an attemgt
to improve the inherent shortcoming in its proposal caused by the

policy against 100 w stations.

5. its reply, County submits, among other things, an affidavit
from its president, indicating that “the site originally designated by
Wilkes County Radio was chosen after consultation with its consulting
engineer who felt that the proximity to the river bottom would offer
the best propﬁation of the sites investigated,” and that the principals
of County had no knowledge of the availability of the site sxgclﬁed
by Broadcasting until after it commenced negotiations with Broad-
casting; and an option agreement from the school board t}gmeing to
lease the &roposed site for 1 year to County for location of its trans-
mitter. unty contends that the good cause requirement is to pre-
vent (@) one applicant in a comparative proceeding from gaining an
advantag; and/or (%) the p ing from becoming more compli-
cated. Neither of these factors, says County, is present here.

2 County’s proposal would provide a nighttime interference-free contour of 18.5 mv/m;
Broadeasting would provide a nighttime interference-free contour of 19.7 mv/m. Both
g’oponla fall to cover the entire city of Wilkesboro within thelr respective nighttime

terference-free contours and waivers of the Commiseion’s city coverage requirements
have been requested. 4 F.CC. 24
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6. Numerous allegations concerning County’s existing and proposed
sites were made in the oppositions to the groposed I;%nandngent, the
joint request for approval of agreement, and the request to aceept the

ate filed reply. V&e will deal with all of these allegations here. The
Board disa, with the contention that a site availability issue is
required.* Since no such issue was specified in the designation order,
there was no obligation on the part of Broadcasting to
introduce evidence at the hearing regarding the availability of
its proposed site. The lease agreement submitted by County effec-
tively rebuts any inference that could be drawn from the fact that
North Carolina law may prohibit the sale of this property except at
auction and dispels any question relating to County’s character qual-
ifications. The fact that the lease agreement runs for only 1 year is
not sufficient to justify the inclusion of an issue, particularly in view
of County’s statement that both parties intend to renew the lease on
a year-to-year basis. Finally, we do not think it was incumbent on
County to establish that the site originally specified by Broadcasting
was unavailable to County. County states that its original site was
chosen on the advice of its engineer, and, in the absence of evidence
to the contrary, we do not think it was unreasonable for County to
assume that the site specified by a competing applicant was not avail-
able to it.?

7. The basic purposes of the requirements for post-designation
amendments contained in section 1.522(b) of the rules are to facilitate
the hearing process by delineating the issues and scope of the hearing,
and to permit adequate preparation and presentation by all of the
%t’.\rties. See Charles County Broadcasting Co., Inc., FCC 63R-33, 24

.R. 496; and Amendment of Sections 1.311, 1.35}(g) and 1.354(h)
(Z), FCC 60-280, 19 R.R. 1599. County’s proposed amendment could
in no way frustrate these purposes since it 1s not introducing into this
hearing any new or changed engineering, but rather adopting the
existing engineering proposal of the other ::,ipp]ica.nt to this p ing.
Moreover, the proposed amendment would not result in prejudice to
any party, would not result in the addition of new parties or issues,®
would not change existing issues, and was filed with due diligence after
the agreement between the applicants was reached. ile the pro-

amendment will not obviate the need for a hearing, it will,
together with the proposed agreement, clearly simplify and shorten
the proceeding by e%mmating one of two competing applicants, there-
by doing away with the need for a comparison of applicants, and
aﬁowing what appears to be the more satisfactory engineering pro-
posal to remain. Thus, the proposed amendment can only benefit
the public, and will not have any adverse effect on the hearing process

4 We also note that WKBC's request is inappropriately contalned in an opposition
leading, and that it therefore need not be considered. See Midwest Television, Pno., FCC
5R-370, 1 FCC 2d 1184. However, since the objections raised concerning the proposed

altettormedh much1 t:t the basis for all of the oppositions, the Board will consider this

matter on the merits.

th:ht%m c&mne;:tlon the Board notes that County’s application was flled subsequent to

t of Broadcasting.

¢ County’s orlglngl application specifies that its transmitter site would be leased ; no
rental figure was given but this fact did not prompt the Commission to question County's
financial qualifications. The option on the new site provides for a rental figure of $600
per year. In the Board's view, the greater specificity now provided raises no significant
problems with regard to County's financial proposal.

4 F.CC. 24
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or the parties to the hearing. We conclude that good cause for amend-
ing exists and the amendment will be accepted.

AGREEMENT

8. In the petition for approval of agreement, County and Broad-
casting indicate the events leading up to the agreement and allege
that legal and engineering expenses totaled $3,856. The amount to
be reimbursed under the agreement is $3,000. WKBC opposes the
agreement for the following reasons : No affidavits are supplied verifhy-
ing the amount of expenses; the explanation of events preceding the
agreement is totally lacking in detail ; there is no showing of how the

ublic interest will benefit; and since neither applicant informed the
(%ommission of North Carolina law regarding disposition of board
of education property, a character question is raised. The Bureau
also opposes approval of the agreement due to the lack of expense
affidavits and an incomplete explanation of the “terms, conditions,
circumstances, and_considerations involved in County’s acquisition
[of Broadcasting’s] site and engineering * * *.” Without this in-
formation, the Bureau alleges, it cannot be determined if the agree-
ment is in the public interest. With its reply, County submits affi-
davits from its attorney and engineer verifying expenses of over $3,000
and a more detailed explanation of the negotiations and considera-
tion flowing between County and Broadcasting.

9. The Board finds that the information submitted comports with
the requirements of section 1.525(a) of the rules. The amount speci-
fied by the parties is within that sworn to have been expended in con-
nection with the application. The details now given in the affidavit
as to the negotiatlons appear to be complete. As discussed above
(supra, par. 7), the agreement is in the public interest in that it will
simplify and shorten the hearing procedure and may hasten the in-
auguration of a new service in V\%ﬂﬁesboro. As previously indicated,
no character question is raised against County in regard to the site
arrangements, since a lease option has been shown to exist. The agree-
ment will be approved.

LATE FILING OF REPLY PLEADING

10. One other matter remains. On April 29, 1966, the Board re-
leased an order, FCC 66R-167, extending the time in which County
could reply to the opposition to petition for leave to amend to and
including glay 11,1966. On May 13, 1966, County filed a reply to the
comments of the Bureau and the opposition of WKBC to the joint
Eetition and the petition for leave to amend. On the same date,

ounty filed a petition to accept the late reply. In its petition to
aooe{n late filing of reply, County states that an affidavit of the prin-
cipal of Broadcasting was inadvertently held up and the filing could
not be made on time. WKBC, in its opposition to the petition to
accneﬁt the late filed reply, urges that the Board adopt a strict approach
to rule 1.45, dealing with filing periods. It further states that “neither
of the joint petitioners requested or obtained an extension of time for

4 F.CC. 24
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a reply, and none was filed, with respect to the joint petition matter.”
(Emphasis added.) WKBC contends that additional problems will
be created in that “an alleged lease” is now submitted and rent figures
listed in the pleading and the option are not consistent. It further
alleges that the fact that North Carolina law prohibits leases of over
1 year on public land raises the question of concealment and character
once again. The County reply to the opposition to the petition to ac-
cept late filed pleading admits an error in the rent figure which
should be $600 and states that both County and the school board con-
template a year-to-year renewal of the lease.

11. The Board will not refuse to acci:f)t that portion of County’s
reply that deals with the matters contained in the opposition to the peti-
tion to amend merely because it was filed 2 dafrs late. County’s expla-
nation that a necessary affidavit was unavailable is regarded by the
Board as an acceptable reason for the short delay. That portion of
the reply dealing with the opposition to the joint request, for approval
of agreement will also be accepted. As stated by the Bureau, the
amendment is an integral part of the dismissal agreement. The Bu-
reau’s substantive objections to both were contained in one pleading.
and WKBC challenged the availability of the proposed site in both of
its oppositions.” Under these circumstances, it would be unfair to
penalize County merely because its request for extension of time was
phrased in terms of the amendment, rather than the amendment and
the joint request. Moreover, the Board has, in the past, afforded par-
ties to a joint request for approval of agreement an opportunity to
cure specific deficiencies. No useful purpose would be served by dis-
allowing an agreement in the public interest because the additional in-
formiltion was filed a few days after the expiration of time for filing
a reply.

A%c)(')rdz'ngly, it 28 ordered. This 22d day of June 1966, that the peti-
tion to accept late filing of reply, filed May 13, 1966, by Wilkes County
Radio /s granted; that the petition for leave to amend, to retain file
number, and to remain in hearing status, filed April 12,1966, by Wilkes
County Radio /s granted, and the amendment /s accepted,; that the
joint petition for approval of agreement and for dismissal of Smith
application, filed April 12, 1966, by Wilkes County Radio and Wilkes-
boro Broadcasting Co., /s granted, and such agreement /s approved ;
that the application of Wilkesboro Broadcasting Co. (BP-16466) Zs
dismissed; and that the application of Wilkes County Radio (BP-
16556) /s retained in hearing status.

Feperal, CoMMmuNIcaATIONS COMMTISSION,
Bex F. WapLE, Secretary.

7The leage agreement submitted in County’'s reply resolves various questions raised in
the oppositions, and therefore does not constitute a new matter as alleged by WKBC.

4 F.CC. 24
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FCC 66D-22
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasmxneroN, D.C. 20554

In re Application of
H. M. GrorFrTH, JR., AND C. V. LUNDSTEDT, A
ParrnersHIP D/B A8 THE KENT-Sussex| Docket No. 15995
Broapcasting Co. File No. BR-2885
For Renewal of License of Station
‘WKSB, Milford, Del.

APPEARANCES

Lewis I. Cohen, on behalf of The Kent-Sussex Broadcasting Co.;
Herbert M. Griffith, Jr., on behalf of Herbert M. Griffith, Jr.;
V. Lundstedt, on behalf of Charles V. Lundstedt; and Larry M. Ber-
kow and Vergil W. Tacy, on behalf of Chief, Broadcast Bureau, Fed-
eral Communications Commission.

IntrIAL DECisioN oF Hearine Examiner H. Grrrorp Irron
(Effective June 20, 1966, pursuant to sec. 1.276)

PRELIMINARY STATEMENT

1. This proceeding involves the application of H. M. Griffith, Jr.
a0d C. V. Lundstedt. » partnership d/b as The Kent Sussex Broadcast,
%.fconi, f]gzlrenewal of license of standard broadcast station WKSB,

(0)

2. By order and notice of apparent liability released May 11, 1965
(FCC 65—3170), the Commission designated B’s renewal applica-
tion for hearing on the following issues:

1. To determine the nature and extent of the violations of the rules of the
Commission and the terms of its license committed by WKSB for which
official notices of violations have been issued between July 20, 1960, and
July 7, 1964, and the licensee’s responses to the official notices of violations;

2. To determine the nature of the control or supervision exercised by the
applicant over the operation of station WKSB between on or about July 20,
1960, to July 7, 1964 ;

3. To determine whether or not by written or oral statements to the Com-
mission with respect to the above matters, the applicant misrepresented facts
to the Commission or was lacking in candor;

4. To determine the reasons for licensee's failure to file annual financial
reports for 1961, 1962, and 1963 ;

5. To determine whether licensee possesses the requisite financial qualifi-
cations ;

6. To determine whether forfeiture in the amount of $10,000 or some lesser
sum should be ordered ;

7. To determine whether, in the light of all or any of the above, a grant
of the above-captioned application would serve the public interest, conven-
ience, or necessity.

4 F.C.C. 24
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By order released July 20, 1965 (FCC 65R~270), issue 4 was enlarged
to include “1964.”

3. Prehearing conferences were held on June 11 and September 8,
1965. The hearing was held on September 13 and 14 and October 5,
1965. The record was closed on October 5, 1965. Proposed findings
were filed on December 3, 1965, by the applicant and the Broadcast
Bureau. On December 20, 1965, a reply to the Bureau’s findings was
filed by the applicant.

FINDINGS OF FACT

4. Station WKSB in Milford, Del., commenced operations in 1953
when it was licensed to the present partnership of }FeM Griffith, Jr.,
and C. V. Lundstedt. The station was authorized to operate on 930
ke with 500 w, daytime only, with a directional antenna, and it is the
only standard broadcast station in Milford, Del.

5. In the first years of operation, Lundstedt worked as chief engi-
neer and Griffith handled sales. Lundstedt holds a first-class radio-
telephone license. In 1958 Lundstedt left the station as a result of
disagreements with his partner and accepted employment with NASA
at Wallops Island, Va., as a space engineer. In the years since that
time, Lundstedt has not been active in the station’s affairs nor has he
maintained any kind of supervision except for a brief period during
the latter portion of this proceeding. He received no copies of Com-
mission correspondence concerning inspections by the Field Engineer-
ing Bureau but occasionally he returned to I\'{ilford and discussed
station problems with his partner and with members of the staff. Grif-
fith made no effort to keep Lundstedt informed as to conditions at
WKSB, and his testimony indicated that he did not regard Lundstedt
as being equally responsible for the enterprise. Griffith, however,
continued as the active partner and general manager. He has handled
all sales, billing and payrolls for the station. Griffith lives in Mil-
ford and has no other employment.

6. When an application for renewal of license of WKSB was filed

on July 6, 1960, the engineer-in-charge of the Baltimore regional office
of the Commission’s Field Engineering Bureau (FEB) undertook a
routine inspection of the station. The engineer, Mr. H. A. Cohen,
expressed the opinion that from a technical point of view the operation
of WKSB was unsatisfactory. He is a graduate electrical engineer
with a degree from Johns Hopkins University and was employed by
the Commission from 1929 until his retirement in 1964. He was eng1-
neer-in-charge of the Baltimore office of FEB from 1946 to 1964.
a result of the inspection an official notice of violation was sent to The
Kent-Sussex Broadcasting Co. and it S};)eciﬁed with particularly a
number of violations of the Commissioin’s rules which were noted in
the inspection. These were as follows:

1. WKSB, which operates with a directional pattern, was being operated
on the inspection date by an unqualified operator (a restricted permit
holder). (Sec.3.93(a).)

2. Transmitter interlock inoperative. (Sec. 3.40(b).)

3. Transmitter was consistently modulated above 100 percent. (Sec. 3.55.)

4. Tower lighting was controlled manually but not lit continuously. (Sec.
17.25(a) (1).)

4 F.CC. 24
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5. Paint on tower was dull and peeling. (Sec.17.23.)

6. The phase monitor was inoperative. (Noncompliance with terms of
current authorization.)

7. Transmitter performance measurements, curves, and intensity of har-
monic or spurious radiations were not available. (Sec. 3.47.)

3 18&) l("(iil;e )containing requests for political broadcasts not available. (Seec.
’ 9. A r;?ceiver suitable for interception of Conelrad alerts was not avail-
able. (Sec.3.931.)

10. BEntries that sponsored programs were announced as such generally
were omitted from the program log. (Sec.3.111(a) (3).)

11. Entries in the operating log show the antenna current at various
times to be as high as 8.25 amp. Either these entries are incorrect or this
station is at times being operated with an output power in excess of 700 w.
(Sec.3.57.) (Sec.3.11(b) (4) (ii).)

12. No entries in the operating log from February 1 until August 30, 1959,
of required phase monitor meter readings. (Noncompliance with terms of
current authorization.)

13. The logkeeper, Vincent J. Modugno, at the time of inspection was
recording phase monitor readings when the phase monitor was inoperative.
(Sec. 3.113.)

7. At that time the chief engineer of WKSB was a Mr. Welch, who
was a first-class license holder but was on vacation. Welch later re-
ported to the inspector that the station was operated without the serv-
e of a first-class license holder from May to August 1959. )

§. Ordinarily a standard broadcast station receives an inspection
only once during a license period, but when technical violations are
observed, as was the case here, more frequent inspections are made.
Mr. Cohen made a second inspection of WKSB on October 11, 1960,
and another notice of violation was sent to the partnership ilstmg
seven violations which had been observed, including the fact that the
transmitter was being operated by an unqualified operator and that
the log indicated such operation since the previous inspection of July
20,1960. Mr. Griffith replied to this notice on October 25, 1960, and
advised the Commission that the deficiencies were being corrected.
A further inspection by Mr. Cohen on May 16, 1961, revealed that
the violations previously noted had been corrected but also disclosed
that unqualified operators had operated the directional &mttem for
long periods. On May 17, 1961, the Commission granted the appli-
cation for renewal of license for a term toend August 1,1963.

9. Four months after the renewal was granted Mr. Cohen made a
follow-up inspection which again disclosed that the operation was
being conducted in violation of several rules.! Another notice of viola-
tion pointing out these discrepancies was sent to the partnership on
September 22, 1961. In this instance, Mr. Griffith did not respond to
the notice so a revocation warning was sent to the partnership on
November 29, 1961. It was sent to 141 School Place, Milford, Del.,
and on December 14,1961, Griffith replied. )

10. The revocation warning inadvertently listed only two violations
and omitted seven others which had been noted during the inspection.

1These rules are: Sec. 3.98(a): Fallure to have qualified gemnnel operating the
transmitter. tg»entlng lofu not properly maintained; Sec. 17.39: Antenna towers im-
merly pain ; S8ec. 8.111(b) : Operating logs left blank on certain dates; Sec. 17.38(d) :

tred entries showing keeping of tower light mechanism were not made; Sec. 3.47:
Equipment performance measurements not available; Sec. 8.57(b) : Base current ratio
detiated from that s ed in the license; Sec. 3.92(b) : Unlicensed operator on duty at
transmitter ; Sec. 8.93(a) : Unqualified person standing transmitter watch.
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In his reply, Griffith commented on the two violations mentioned in
the warning but made no response to the seven which had been listed
in the notice of September 22. At the same time, he notified the Com-
mission of a ch of address to P.O. Box 444 1n Milford, Del. On
January 9, 1962, the Commission addressed a letter to this number b
certified mail with return receipt requested. In this letter Griffith’s
attention was directed to the fact that he had not explained the seven
discrepancies which had been inadvertently omitted in the revocation
warning and an amended warning containing all nine items was in-
cluded. This letter was returned to the Commission marked
“unclaimed.”

11. On August 29, 1962, Mr. Cohen made another inspection which
disclosed nine major violations of the rules and a notice was dul
sent to The Kent-Sussex Broadcasting Co., P.O. Box 444, Milford,
Del. Among the violations was operation of the transmitter by
uméualiﬁed personnel for the entire geriod since the last inspection
of September 14, 1961. The other violations were generally the same
as the ones which had been previously noted. During the in?ection
Cohen visited Griffith at the latter’s home and discussed the discrep-
ancies which had been noted. Cohen received the impression that
Griffith was “very little concerned about the matter,” but he specifi-
cally emphasized to Griffith that a first-class operator had to be
on duty at all times and that if a qualified operator was not available
in an emergency, the licensee sho&d request a waiver. Inasmuch as
no response was received to the August 29 notice of violation the Com-
mission sent a revocation warning by certified mail to station WKSB,
P.O. Box 444, Milford, Del. This was likewise returned to the Com-
mission on October 22 marked “unclaimed.”

12. In instances where a station with a directional antenna is
lacking a first-class operator, the proper procedure is to request a
waiver. The waiver is a temporary excuse and is usually issued by the
field office for 15 days with possible renewal for 30 days. In Cohen’s
experience, which includes the inspection of hundreds of directional
antennas, there were about a half dozen cases where a station did not
have a first-class operator on duty. In every case, other than station
WKSB, a waiver was requested and granted. The Baltimore field
office, as a matter of policy, does what it can to assist a station in
obtaining properly qualified personnel by referring the licensee to
radio schools and the like. At no time during Cohen’s tour of duty
did The Kent-Sussex Broadcasting Co. request a waiver of this re-
quirement. In other instances, first-class operators were generall
available and were engaged within the waiver period. It was Cohen’s
belief that the operation of station WKSB was unique in its history of
noncompliance with Commission regulations.

13. When Mr. Cohen retired early in 1964 he was succeeded by
Rudolph J. Macey as engineer-in-charge of the Baltimore office. Mr.
Macey first inspected station WKSB on July 7, 1964, and he found
numerous violations. As a result, an official notice of violation was
sent to the licensee at a new address (Rt. 14, Milford-Harrington
Road, Milford, Del.) which was set forth in the station authorization.
It was also Mr. Macey’s recollection that he had asked Griffith about
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the address since previous correspondence from the Commission had
been returned. He was told by Griffith that so long as correspondence
was addressed to The Kent-Sussex Broadcasting Co. or the station’s
call letters it would automatically be delivered to the proper party.
Nonetheless, no response was received to the July 13 notice. Accord-
ingly, a revocation warning was sent on August 7, 1964, addressed in
the same manner, but it was sent by certified mail with return receipt
requested. Since no reply was received to the warning, a second one
was sent on August 21 %y registered mail. The registered le'l:tm('i
however, was returned by the post office on September 2, 1964, an
Macey t.hereuf)on notified his superiors in Washington as to Griffith’s
failure to reply.

14. At the same time, Macey telephoned the station and spoke to
Griffith. Griffith stated that he had replied to the July 13 notice
(form 793) and requested copies of the other correspondence. Ac-
cording to Griffith, this reply had been sent to the Washington office

-of the Commission but no co;;ﬁ' was sent to the Baltimore field office.
On September 25, 1964, Griffith sent Macey a memo which stated :

As per our phone conversation of September 7th. I am enclosing attached
“my” copy of the original reply to the official notice of violation, which
was sent in duplicate to the Commission in D.C. on 22 July 1964, but which
has not been located (at least as of our phone call of 9/7).

I have executed the “duplicate” copies of the original notice, on the current
basis, which I believe you will be want [sic] for record. This will establish
the progress made in rectifying the violations.

The letter in duplicate simply confirms our telephone call in re: the
original reply to the original notice. I trust you will find this in order.

He also enclosed a copy of the letter which had allegedly been sent
directly to the Washington office and it listed steps which Griffith said
were taken to remedy the violations. This letter was unsigned.

15. Although Griflith insisted that he had sent a letter dated July 22,
1964, to the ashin%ton office of the Commission there is reason to
doubt the veracity of his statement. In the first place the violation
notices and revocation warnings all contained instructions that replies
were to be sent to the field office—in this case the Baltimore field office.
In previous correspondence regarding violations, Griffith had con-
sistently addressed his letters to the Baltimore office. Furthermore, a
diligent search was conducted by the acting chief of the Commission’s
Ma.ﬁe and Files Division pursuant to which the secretary of the Com-
mission, Mr. Ben F. Waple, certified that no record or entry was
found showing the receipt of any such letter. Macey also inspected
the files of the FEB and was unable to locate any repIgr to the July 13
notice of violation. In addition to this an inspection was made of the
license file of station WKSB and it did not contain the July 22 letter
which Griffith claimed he had sent.

16. Mr. Macey testified that from a technical point of view and
based on many years of experience in inspecting stations for the Com-
mission, WKSB would be rated poor. ~According to Macey, it was
one of the worst that he had ever inspected. The most serious viola-
tion was operation without qualified personnel, but Macey also consid-
ered serious the failure to have proper beacon lights on the northeast
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tower because this constituted a menace to air navigation. The Dover
Air Force Base has an approach corridor which is in the path of the
WKSB towers. Another serious violation was the excess ratio of
antenna currents. In a directional antenna system this ratio is re-

uired to be within 5 percent of that specified by the license but during
the inspection it was found to exceed the licensed ratio by 22 percent.
The significance of this, according to Macey, was that the licensee had
no idea of his radiated field and would thus not know whether the
authorized pattern was being maintained.

17. Shortly before the hearing a further inspection of the station
was made on August 26, 1965, by Mr. Freeman, assistant engineer-in-
charge of the Baltimore office, in the company of Mr. Berkowitz, who
by then was engineer-in-charge. The technical performance of the
station was again rated as unsatisfactory and an advisory notice
together with a notice of violation was sent to the licensee. Opera-
tion by other than qualified personnel was again observed and accord-
ing to the logs this had been continuing on a daily basis for some time.
Logs also indicated that the frequency meter was out of service, the
weekly external frequency measurements had not been made, appro-
priate entries in the logs had not been made, and there was no record
of notifying the engineer-in-charge of the Baltimore office as to this
situation. (Sec. 73.60.) The Alert receiver (formerly the Conelrad
receiver) was not maintained in a state of readiness and was, in fact,
defective in that the relay would not hold when it was tuned to any
other station than WKSB. This receiver was actually being used as
a station monitor for WKSB on 930 ke/s. (Sec. 73.922.) Both
safety interlocks on the transmitter were disabled. (Sec. 73.40(b).)
At the time of the last required equipment performance on May 24,
1965, the measurements made were incomplete in that they did not
show sufficient suppression of spurious radiations including radio
frequency harmonics. In addition the measurements did not include
the description of the instruments and the procedure used. Antenna
ammeters at the base of the towers were installed in such a manner as
to be a safety hazard to the operators who were required to read them.
(Sec. 73.40(b) (4).) The station did not maintain a maintenance log
as set forth in section 73.114 of the rules and no record was available
to indicate that the retﬂuired daily transmitter inspection was made.
Furthermore, the tower lights were not operating properly.

18. Freeman, who testified at the hearing, has been with the FEB
for more than 5 years and has conducted in excess of 200 inspections
of AM and FM broadcast stations. He is a graduate engineer with a
Bachelor of Science degree in electrical engineering.

19. On August 27, 1965, a notice of violation was sent by certified
mail to WKSB. Freeman testified that on September 9 he telephoned
the Milford Post Office because a return receipt had not been received
in the Baltimore office. He was informed that the letter had not been
claimed by the addressee, Mr. Griffith, and that it would be returned
unclaimed on Monday mornin%, September 13. This was the first day
of the hearing in Milford so Freeman requested the postal official to
hold the letter. On that same day it had not yet been picked up but.
after the hearing session Griffith finally went to the post office and
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claimed the mail which included the revocation warning which had
been mailed on September 10 to follow up the notice of violation. One
further incident occurred during the August 27 inspection which is
indicative of Griffith’s general attitude. At one part of the day during
the insrection, the station was being oggrated by Mr. Borden Smith,
who holds only a restricted permit. In Mr. Smith’s presence, Freeman
explained to Griffith that this was in noncompliance with the rules but
Griffith su, d that the inspecting engineer discuss the matter with
Mr. Brickhouse, the chief engineer, inasmuch as he, Griffith, had a
dental appointment. On the morning of the hearing Mr. Freeman
stopped at the station and found that Borden Smith was again on dut
alone. The lights on the north tower were still extinguished althoug
they should have been lit because the morning was overcast. A light-
sensitive device should have been installed so that the lights would
asutomatically turn on in that kind of weather. Freeman asked Brick-
house where the device wasand was told that the station did not have
one but had ordered one.

Nature of the Violations

20. The degree of seriousness of the several violations of Commis-
sion rules has already been mentioned in the preceding paragraphs but
a recapitulation is desirable at this point. First of all, however, it
should be stated that Griffith freely testified that all of the violations
contained in the various notices had actually occurred. Thus there is
no dispute as to whether the licensee was actually guilty of noncom-

liance with the rules. The most serious of these was the failure to
ve qualified personnel in charge of the transmitter. Mr. Lundstedt,
who at one time was the chief engineer of the station, testified that sta-
tion WKSB ought to have two tull-time licensed operators and possi-
bly a part-time relief. He added, however, that his partner, Griffith,
had &llzv:‘.ys seemed disposed to have no more than one licensed operator
employed. In this connection it must be noted that Lundstedt did not
absolve himself from responsibilities as a licensee by leaving the sta-
tion in 1958. Lundstedt did attempt to dis of his interest but was
thwarted by Griffith’s obstinacy. At first there was a dispute as to the
value of the one-half interest in the station but at another time Griffith
made it known to a Yotential buyer that no portion of the station was
for sale. Despite all this, Lundstedt apparently made no genuine ef-
fort to ascertain whether the station was being operated in accordance
with the rules nor did he inform the Commission as to conditions.

21. Operation without a first-class radiotelephone operator in charge
occured on several occasions and for extended periods of time. After
Lundstedt left the station, Mr. Welch, who was a first-class ticket
holder, was employed from September of 1959 to early November of
1963. During that period, two other qualified operators were hired
for relatively short periods. When Welch left, Mr. Crammond was
employed and he stayed until April 1964. From that time there was no
first-class operator until the employment of Mr. Brickhouse, who was
chief engineer until the time of the hearing. While all of the fore-
going personnel held first-class tickets, the evidence shows that they

4 F.C.C. 2d



176 Federal Communications Commission Reports

were not at all times in charge of the transmitter. At no time, how-
ever, did the station request a waiver.

22. WKSB was cited for having an inoperative phase monitor and
one inspection revealed that station personnel were entering phase
monitor records in the log at a time when the monitor was not operat-
ing. There is no evidence, however, that Griffith knew of this falsifica-
tion. Nevertheless, Griffith, in his reply to the notice of violation,
stated that the phase monitor was operative at all times, had been
iz.hecked and rechecked, and showed the proper reading set forth in the
icense.

23. The station was required to have a receiver suitable for the inter-
ception of Conelrad alerts. The purpose of this was to provide for
alarm in connection with civil defense and the receiver was to be tuned
to another station which could be received in Milford in the event of
an emergency. There was such a receiver at the station but it was be-
ing used to monitor broadcasts from WKSB.

24. Griffith testified that he made a conscientious effort to secure the
services of qualified operators by answering or placing ads in “Broad-
casting Magazine” and by calls to technical schools in Philadelphia
and Washington. While Griffith was sure that he had placed in
the trade journal he failed to produce any other evidence by way of
confirmation. He had no correspondence with reference to securing
qualified engineers but stated that his inquiries had all been by tele-
phone. It was the testimony of Cohen, Macey, and Freeman that sta-
tions ordinarily were able to secure qualified personnel within the time
allowed by a waiver and this time seldom exceeded 90 days.

25. According to Freeman, during the last year alone, the Baltimore
office had issued 123 new first-class operator licenses and had renewed
180 existin%:nes. The area covered by this field office encompasses
Maryland, Delaware, West Virginia, and portions of Virginia. Aec-
ocording to its records, the office had had a request for temporary waiver
of the first-class operator rule only once during the past 2 years. This
was from a single station but it occurred on a number of occasions when
operators had been forced to leave for apparently legitimate reasons.

e waivers were granted for short periods of time up to 30 days.

Testimony of Brickhouse

26. At the time of the hearing, Aubrey Brickhouse was chief engi-
neer for WKSB and had been in that position since he came to the sta-
tion September 1, 1964. He is a qualified operator but when he ar-
rived in Milford there was no first-class operator employed nor has
another one been employed since. Inasmuch as Bricﬁouse had a 2-
week vacation in June of 1965, the station had no qualified operator
%}1{{1%% that period. Mr. Brickhouse also has announcing duties at

27. When Brickhouse returned from his vacation, he discovered that
the lights on the north antenna tower had gone out because of a short
circuit. He disconnected the cable which was found to have deteri-
orated because the rubber had rotted. In order to replace the cable,
it was necessary that someone climb the tower. Griffith was informed
of this but Brickhouse did not know if any effort was made to secure
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8 climber other than one individual who was unable to perform the
task because of a hernia operation. Brickhouse also volunteered to
notify the FA'A in Salisbury that the tower lights were out but
Griffith said that he would take care of the notification himself.
About 2 weeks later another employee of the station suggested to
Brickhouse that he should make sure FAA knew of the extinguished
lights. Accordingly, he telephoned the FAA and was told that they
had received no notification. Griflith, however, testified that he had
made the call so that the evidence on this point is contradictory.

28. During examination by Bureau counsel, Brickhouse stated that
the frequency meter was still inoperative as of September 14, 1965,
because of a defective thermostat. Sometime previously Brickhouse
ordered a2 new thermostat from Gates Manufacturing Co. to be sent
C.O.D. Griffith was notified of this and apparently approved. Al-
though the part cost only about $14 it was not picked up at the post
office by Griffith, who was the only individual authorized to open the
station’s postal box. It remained in the post office for 30 days and
was then returned to the manufacturer although Griffith knew that
the part was needed and was available at the post office. The same
thing happened with respect to a distortion meter which had been sent
back to the factory for repair. Upon inquiry at the post office Brick-
house learned that it was available and he accordingly notified Griffith,
but the part was never picked up and was finally returned to the
factory. Eventually, however, Brickhouse received the part although
the record does not reveal how this was done.

Failure of Griffith To Respond to Notices of Violations

29. At the commencement of the hearing Griffith appeared to take
the position that letters from the Commission which had been returned
marked “unclaimed” had been sent to the wrong address. He said
that going back aI}proxima,tely 2 years the Commission had three
different addresses for the station and that one time a letter had not
been picked up but since that time “to my knowledge they have been
picked up.” At this point in his testimony he admitted that there
was a certified letter or notice in his box on the previous Saturday
(September 11, 1965). This was the notice of violation referred to in
paxﬁmph 19, supra. He then stated that there were two letters
which he had not received of which he had knowledge and added:
“Now one of them I did not pick up. I do not know why. And the
other one I never received notice of to my knowledge.”

30. At a subsequent hearing session, Griffith contended that the mail
had been lost or mislaid due to carelessness on the part of postal
employees. Employees of the Milford Post Office testified at the
hearing and it was their uniform opinion that although a letter might
be misplaced in the wrong post office box there was very little proba-
bility of this happening. Each of the individuals concerned was
acquainted with The Kent-Sussex Broadcasting Co., station WKISB,
and Mr. Griffith as an individual. Each was familiar with the sta-
tion’s post office box. On occasions this box had been closed for
failure to pay rent but the postal officials stated that on such occasions
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any mail would have been retained in general delivery for a period
of 10 days. The likelihood of mail being dropped on the floor or
otherwise becoming lost was considered extremely remote. Thus,
while there was a possibility of the station’s mail being misdirected,
the chance of this occurring as often as Griffith professed to believe
is negligible. Taken with other evidence of Griffith’s indifferent
attitude, especially in connection with the remedying of conditions at
the station, it must be found as a fact that Grifith was seriously
remiss in accepting and answering official communications from the
Commission.

31. The population of Milford is 5,795 persons and station WKSB
is the only standard broadcast station in town. The mail is sorted
by name rather than address and testimony of the postal employees
made it clear that even if letters were addressed incorrectly or to
former addresses, they would be placed in the station’s current postal
box which is now Box 356. This would be so if letters were addressed
to the licensee or if they contained either the call letters or Mr.
Griffith’s name. All postal employees who testified at the hearing
were men of lengthy experience in the Milford Post Office.

Financial Qualifications

32. Issue No. 5 inquires into whether the licensee possesses the
requisite financial qualifications. At the outset it can be stated that
Griffith (and the partnership) completely failed to meet the burden
of proof under this issue. A bit of history must be recited in this
connection.

33. Lundstedt, who it must be noted was far more concerned about
the seriousness of this proceeding than was his partner, undertook to
engage legal counsel as soon as he learned of the designation for
hearing. On May 19, 1965, he made a visit to the Commission offices
and consulted with Mr. Berkow (Bureau counsel) as to “what the
hearing was all about.” Mr. Berkow suggested that he should make
inquiries through his own attorney. 'Accordingly, Lundstedt engaged
the firm of Cohen & Berfield to represent the partnership. After three
scheduled meetings with the attorney at which Lundstedt was present
but Griffith was absent, a fourth meeting was held and Griffith
appeared. He was asked to supply information for preparation of a
current financial statement. Inasmuch as Griffith failed to supply this
information the legal counsel withdrew from the case on August 12,
1965.

34. In the latter part of August, Bureau counsel met with Griffith,
who was at this time not represented by counsel, and outlined the
situation with emphasis on the fact that the applicant was obligated
to bear the burden of proof on the financial 1ssue. Bureau counsel
offered to help Griffith put his exhibits in proper form if Griffith did
not thereafter obtain counsel but also suggested that Griffith come
to Washington during the ensuing week for assistance. Griffith, how-
ever, did not show up. At the %earing session in Milford, Griffith
was again advised as to the necessity of presenting proper exhibits to
demonstrate the financial qualifications of the applicant, including
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a current balance sheet. At this time Griffith conceded that he did
not have such a balance sheet but said that he could have one prepared.
The personal financial statements of Griffith and Lundstedt were,
however, introduced and received into evidence on September 14, 1965.
Griffith pleaded that at that time his secretary was on vacation and
that he needed additional time to prepare a proper financial statement
so the examiner continued the hearing to October 4 in Washington,
D.C., for the express ﬁg:pose of receiving this statement. He ex-
plained that there had been two accountants in Milford who had died
within the last 6 months so that it was difficult to get someone who
was qualified to prepare the statement. He, nevertheless, offered
to ca.ﬂ on Mr. Berkow in about 10 days and bring in “the figures and
help him to work the thing out.” e date of September 20 was
agreed upon for an informal conference between Grifith and Berkow.
On that date Mr. Berkow received a letter from Griffith stating that
he would not be able to attend the meeting and he added:

Since you departed from Milford we have been hard at it on many fronts.
I am coming along fairly well on developing financial reports, but getting
the corrective measures on the technical on the record [sic] plus trying to
catch up on the lost 2 days last week on selling and bill collecting find me
not quite ready.

I trust you will arrange to see me either next Wednesday or Thursday,
September 29 or 30. I can call you Tuesday for a definite appointment to
meet your convenience. (Tr.252.)

35. Two days later Mr. Berkow attempted to set up another meeting
for Wednesday, September 29, but on that day he received a call from
the station’s Washington engineering consultant informing him that
Griffith was ill but would call the following morning and set up another
appointment. The following morning was September 30 but no call
was received from Griffith.

36. At the last session of the hearing on October 5 (there having been
a continuance) Griffith appeared and presented a rough copy of a

rofit and loss statement for the last portion of 1965. He did not,

owever, offer a balance sheet. The profit and loss statement indicated
that there was a slight operating loss, but further testimony by Griffith
revealed that there were seversﬁ bills owed by the station which were
still unpaid. Long-line telephone service had been discontinued be-
cause of nonpayment of the bill and this prevented the receiving of
remote broadcasts. There were still outstanding bills for legal and
engineering services. In brief, the whole of Griffith’s testimony indi-
cated that the station was far from beinF current in payment of its
debts. The foregoing constitutes the only showing made under the
financial qualifications issue.

Failure To Publish

37. Griffith received the order of designation for hearing on May 14,
1965, and the order contained provisions requiring the licensee to pub-
lish notice of the hearing in accordance with section 1.594 of the rules
and section 3.11(a)(2) of the Communications Act of 1934, as
amended. Griffith admitted that no publication had been made either
in a newspaper or on the radio station. His excuse was that he had
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no idea such g\elblication was required but he said that he knew that
there should be a notice giving the date of the hearing because his
attorney had so instructed him. Although he said he read the order
of designation, he took no action with respect to publication because
he turned it over to an attorney.

38. Evidence was adduced, however, that the attorney who was

aged at that time by Mr. Lundstedt to represent the partnershiK
did in fact send Griffith a letter setting forth specific instructions wit
regard to broadcasting notice of the hearing at least once daily on 4
days in the week and the language of the announcement to be read was
ly set forth.

39. Mr. Lundstedt, who does not reside in Milford, said that his first
notice of the hearing was from seeing the news item in “Broadcasting
Magsazine.” He thereupon secured Washington counsel to represent
both himself and his partner. The record reveals, however, that these
attorneys withdrew from the case because Griffith did not cooperate
with them. Griffith endeavored to excuse his failure to publish on the
grounds that no definite date had been set for the hearing which was
originally scheduled for July 28, 1965, and then was postponed until
September 8. The letter from his attorneys, however, very clearly
instructed him that publication should specify the July 28 date which
was then in order.

Filing of Financial Reports

40. Issue No. 4, as amended, seeks to inquire why the licensee did not
file annual financial reports for 1961, 1962, 1963, and 1964. A report
for 1964 was belatedly filed after the issue was added. Reports, how-
ever, were not filed for the 3 preceding years by Mr. Gnffith’s own
admission. When asked why he did not file annual financial reports
for those years, he stated : “I guess I just did not get around to it.”

CONCLUSIONS

1. The applicant partnership seeks a renewal of license for station
‘WKSB in Milford, Be]. The application must be denied for a number
of reasons, each of which will be discussed briefly.

2. In the first place, the applicant failed to sustain its burden of
proving financial qualifications. Although Griffith was offered assist-
ance, first by his attorney and later by Bureau counsel after the at-
torney had withdrawn from the case, his attitude was one of complete
indifference. No balance sheet for the station was ever tendered in
evidence and such data as was produced by the partners with respect
to their personal financial situation was too incomplete to form the
basis of any findings favorable to the applicant. Such evidence as
Griffith didy produce with regard to the financial condition of the
station was that it was currently operating at a loss and that it has
failed to pay a number of long-standing obligations. There is thusa
basic defect and it cannot be concluded that the Kent-Sussex Broad-
casting Co. is financially qualified.

8. Mr. Griffith has actively managed the station since 1958 when his:
partner, Lundstedt, departed for employment at NASA in Wallops
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Island, Va. By this act, Lundstedt did not relieve himself of his re-
spomsibility as a member of the partnership for seeing to it that the
station was o in accordance with all applicable rules and regu-
lations. It should be noted in this connection, however, that Lund-
stedt manifested a far more serious concern for the way in which the
station’s business was conducted and the numerous derelictions which
have occurred were not attributable to any overt act on his part nor is
there anything in the record which would reflect adversely on his
character. The whole saga of the operation of station B in
recent years is one which reflects ineptitude rather than character
deficiencies.

4. There is no dispute that the violations of technical rules which
were all in official notices from the Commission to the partnership
did occur. Not only did the inspecting engineers testify as
to theee violations but their existence was conceded by Griffith himself.
‘These violations obviously vary in the degree of seriousness but the one
which was most persistent and most culpable was the failure to have
the transmitter operated at all times by a first-class radiotelephone

rator. From the time the original authorization was granted to

is partnership in 1953 until 1958 Mr. Lundstedt acted as chief engi-
neer. Lundstedt was a qualified first-class ticket holder but he left
the station in the care of his partner owing to personal differences and
financial losses. From the cﬂte of his departure until the date of the
hearing there were three chief engineers each of whom held the
necessary qualifications (see par. 21 of the ﬁndinﬁ but it frequently
oce that technical operations were left in the hands of individuals
who did not possess first-class operator licenses. During the entire
period from September 21, 1961 to August 29, 1962, unqualified per-
sonnel were operating the transmitter. At no time did Griffith ever
request a waiver and his attempts to secure first-class ticket holders
were not shown to have been assiduous. The record contains only his
unsupported statement that he had placed ads in trade journals and
made telephone calls. The record does, however, contain evidence
from the field engineers which indicates that stations in this same
general area have always been able to secure qualified engineering
personnel within a period of approximately 30 days or at the most

90 days.

5. gtation WKSB operates with a directional antenna and it goes
without saying that carelessness in supervising the technical aspects
could result in serious departures from its licensed authority. In the
opinion of Griffith’s own partner, the station requires two full-time
first-class operators and possibly one for part-time work. Notwith-
standing repeated warnings from the Baltimore field office, includ-
ing personal admonitions from the engineers who were con-
ducting inspections, Griffiith’s attitude remained indifferent. (Per-
sonal observation of Mr. Griffith by the hearing examiner during the
hearing itself did nothing to dis;l)]el this conclusion.) There were
occasions on which the station’s phase monitor was inoperative and
during one inspection it was disclosed that readings from the phase
monitor were being entered into the log even though the equipment was
not working. Lights on the northeast tower were dark for a consider-
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able period and thus constituted a menace to air navigation. The
germlssible ratio of antenna currents was being seriously exceeded

uring the inspection by Mr. Macey of the Baltimore field office.
Each of the field engineers who inspected the station rendered the
opinion that it was rly operated and one of them, Mr. Cohen,
stated that the record of B was unique in its history of non-
compliance with Commission regulations.

6. Despite the fact that these serious derelictions were called to
Griffith’s attention by notices of violations and revocation waminfs,
he either took no action or failed to remedy conditions tﬂerma.nent y-
When the station’s license was up for renewal in 1960, the violations
which had been noted at an inspection made on Qoctober 11 of that
year were corrected, yet a follow-up inspection in September of 1961
disclosed that many of the same faults existed.

7. Griffith’s attitude toward his stewardship of the station was one
of apathy and this is indicated by a number of thi besides his
failure to comply with Commission rules. The first of these relates
to the history of the notices of violations and revocation warnings (see
pars. 9 through 13 and 29 through 31 of the findings). On several
occasions notices were returned unclaimed to the Commission althoug]:
they had been addressed in accordance with instructions from Griffith.
On at least one occasion, by his own admission, Griffith neglected to
pick up his mail and in the other instances the evidence is overwhelm-
ng that he avoided receiving violation notices. His explanations were
wholly unconvincing and the testimony of employees from the Mil-
ford Post Office makes it quite evident that the mail could not have
been lost or mislaid as frequently as Griffith appeared to contend. In
brief, his conduct with t to making prompt replies to Commis-
sion warnings was not consistent with his licensee responsibilities.

8. In anoﬁer respect Griffith’s attitude was displayed. The station,
of course, was required to submit annual financial reports. No such
report was filed for the years 1961,1962, or 1963. Griffith accounted for
this by saglinng simply that he just did not get around to it. (Par. 40
of the findings.) A report for 1964 was filed only after the matter
had been designated for hearing and a specific issue had been added
on this point. It was likewise characteristic of Griffith’s nonchalant
attitude that he caused no notice of the hearing to be published as
required by section 3.11(a) (2) of the Communications Act and section
1.594 of the rules. Griffith had been specifically instructed by his
counse] as to the required procedures, including the text of the notices,
but he took no action whatsoever.

9. This is not a case where an absentee owner had delegated responsi-
bility to inefficient personnel. Griffith resides in Milford and has neo
other employment besides his supervision of station WKSB. The
various defects in the operation were called to his attention not only by
Commission inspectors but by the station’s engineering personnel. As
shown by the testimony of Mr. Brickhouse, there were two occasions
when the chief engineer ordered necessary equipment and failed to
receive it. (Par. 28 of the findings.) On both occasions the equipment
was received in the post office and merely awaited the payment of
charges for its delivery. On both occasions Griffith was notified that
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the equipment had arrived yet he failed to pick it up. It is noteworthy
that on one of these occasions the cost of the equipment was merely $14.

10. All of these matters reveal a sorry picture of operations at station
WKSB but they do not necessarilyr?;amonstrate a lack of character
in the partners. Issue No. 3 calls for a determination as to whether
Griffith misrepresented facts to the Commission or was lacking in
candor. 'There is evidence that Griffith was something less than honest
in that he claimed to have responded to a notice of violation in a letter
addressed to the Commission’s Washington office. (Par. 15 of the
findings.) After a diligent search was made in the Commission’s
files, it was reported that there was no trace of such a letter. Further-
more, Griffith knew or should have known that replies ought to have
been directed to the Baltimore field office and he had in fact addressed
previous correspondence to that office. The most charitable view
would be to say that Griffith did not intend to misrepresent anything
but his entire conduct can only be described as one of complete 1nepti-
tude. Had there been any evidence of a sincere attempt to rectify
existing violations, to respond promptly to Commission inquiries, or
to file uisite reports, there mi§ht, still be justification for faith
that WKSB would be more proper i operated in the future. In such
a situation, assuming that Griffith at least displayed elementary
eﬂ'ou;t? the hearing examiner would have been disposed to conclude that
a forfeiture in some amount would atone for past guilt. On the basis
of this record, however, there is no reason to assume that any improve-
ment would occur in the future. In view of the magnitude of the
violations as well as their repetition for more than 5 years, it would
not be too much to say that renewal of any authority to Mr. Griffith
would be hazardous. An inadvertent failure to file a financial state-
ment is understandable but a persistent disregard for the proper main-
tenance of equipment, especially when this involves safety oﬁife (see
par. 17 of the findings), safety of aircraft (see par. 16 of the findings),
and safety of the public in the event of an emergency from enemy
attack (see par. 17 of the findings), can only be assessed as a deplor-
able absence of sense of obligation. Consequently, for these reasons
it is concluded that no renewal of license should be issued to the part-
nership of Lundstedt and Griffith so long as Mr. Griffith is part of that
company.

Itpz'a ordered, This 28th day of April 1966, that, unless an appeal
from this initial decision is taken by any of the parties or unless the
Commission reviews the initial decision on its own motion in accord-
ance with the provisions of section 1.276 of the rules, the application
of H. M. Griffith, Jr., and C. V. Lundstedt, a partnership d/b as The
Kent-Sussex Broadcasting Co. (BR-2885), for renewal of license of
station WKSB, operating on 930 ke with 500 w, daytime only, with
a directional antenna, in Milford, Del., /s denied.

4 F.CC. 2d
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FCC 86-550
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHINGTON, D.C. 20554

In re Applications of
ArTHUR A. , TRUSTEE IN BANKRUPTCY Docket No. 16476
(WIGL), SupErioR, Wis. File No. BR—4080
For Renewal of License of Station WIGL
Quanrty Rapro, INc. (WAKX), Sueerior,| Docket No. 16477
Wis. File No. BP-16497
For Construction Permit
ArTHUR A. CRiLux, TrusTer IN BankruPTCY | Docket No. 16478
(ASSIGNOR) File No. BAL-5627,

AND BALRE-1336
D.L.K. Broapcasting Co., INC. (AssIGNEE)
Fo,fvI AGsEignment of License of Station

MemoranpuM OrPINION AND ORDER
(Adopted June 22, 1966)

By taE CoMMISSION :
1. The Commission has before it for consideration: (a) A peti-
tion, filed March 30, 1966, by Quality Radio, Inc. (Quality),
uesting partial reconsideration of our designation order (FCC 66-
183, released March 1, 1966) ; (5) an opposition, filed April 13, 1968,
:)Qy t{le Broadcast Bureau; and (¢) a reply, filed April 20, 1966, by
uality.

2. As set forth in our memorandum opinion and order, 2 FCC 2d
692, released March 1, 1966, designating the above-captioned applica-
tions for hearing, the application of Quality for a construction permit
will be considered comparatively with that of D.L.K. Broadcasting
Co., Inc. (DLK), for assignment of license of station WIGL.

3. Quality seeks reconsideration of our designation order to the
extent that, in the event Quality receives a grant, its construction per-
mit would include a condition precluding presunrise operation pend-
ing final action in a rulemaking proceeding, docket No. 14419. Quality
contends that the presunrise condition should be deleted, because no
such condition is to be imposed upon DLK in the event of a grant of
DLK’s application. We agme that under the peculiar circumstances
of this comparative case, basic fairness warrants our placing both
applicants on equal footings with respect to prospective presunrise
operation. We are, therefore, deleting from the order of designation

e presunrise condition specified therein as to Quality.

4. Accordingly, it is ordered, This 22d dhaiy of June 1966, that the
petition for partial reconsideration, filed on March 30, 1966, by Quality
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Radio, Inc., /s granted, and that the presunrise condition contained
in our memorandum opinion and order, 2 FCC 2d 692, released March
1,1966, /s deleted.
FeperaL CoMMUNICATIONS COMMISSION,
BeEN F. WarLE, Secretary.

4 F.CC. 24
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FCC 66414

Feperar, CoMMUNICATIONs COMMISSION,
Washington, D.C. 20664, May 4,1966.

Rapio Station WHAZ,

Troy, N.Y. 12180

Rapro Station WEVD

117 W. 46th St., New York,N.Y. 10036

GeENTLEMEN : This refers to your petition for reconsideration filed
March 7, 1966, asking the Commission to reconsider its action of Feb-
Tu 4, 1966 (2 FCC 2d 481), dismissing assignment application
BE%SI, which proposed to assign the daytime broadcast hours of
WHAZ to the Troy Record Co., and the nighttime hours to WEVD,
and responsive pleadings thereto. The application had asked us to
approve the assignment of the daytime hours of WHAZ to the Troy
Record Co. and its right to operate Monday night to WEVD.

As we stated in our memorandum opinion and order, your assign-
ment application (BAL-5581) was dismissed because it involved a
change in the share-time agreement to operate nighttime hours on
1330 ke in New York, in face of the petition to deny filed by WPOW,

a party to the agreement. We cited section 73.78 of the rules, which
provides that

If the licensees of stations authorized to share time are unable to agree
on a division of time, the Commission shall be so notified by statement to
that effect flled with the applications for renewal of license. (Emphasis
supplied.)

In dismissing the application, we noted that your renewal applications
were not then before us, and that therefore the proposed change against
the wishes of WPOW was not timely.

Our decision was followed by your petition for reconsideration and
responsive pleadings. In addition, all parties to the share-time agree-
ment, WEVD, WHAZ, and WPOV%’, have filed their renewal
applications.

Ithough the various renewal applications (WEVD, BR-270),
(WHAZ, BR-260), (WPOW, BR-263), do not express dissatisfaction
with the presently existing share-time agreement, from the very fact
of the assignment application and petition for reconsideration, it is
apparent that WEVD and WHAZ would like a change in the Monday
night broadcasting rights. From WPOW’s opposition pleadings, it
is also apparent that 1f there is to be a change in these hours, station
WPOW would like to operate that time segment. In effect, although
not clearly articulated, the parties do have a disagreement as to the
Monday night broadcasting Eours.

In view of these facts, we would designate the WEVD and WPO'W
renewal applications for hearing to determine how the Monday night
hours on 1330 ke New York should be allocated. But, we find that the
contract between WHAZ, WEVD, and the Troy Record Co. on which
the application for assignment is based is inseparable. In other words,
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the contract fails if a grant is not made to both WEVD and the Troy
Record Co. Therefore, if, as a result of a hearing, a grant of the
Monday night hours were to be made to WPOW, or WEVD
could render the Commission’s action a nullity by withdrawing the
1 ent application. The hearing would then have been a useless
admmistrative process and we cannot sanction such a procedure.
It is clear, therefore, that we must sustain our previous action and
dismiss the above application. As an alternative, however, if the
parties indicate their consent within 10 days of the date of this letter,
we would make a partial grant of the application to allow the assign-
ment of WHAZ’s daytime hours to the Troy Record Co. Having
%nted the daytime hours by grant, we would then designate the
VD and WPOW renewal applications for hearing to determine
the allocation of all broadcast hours in New York on 1330 ke.

If we fail to hear from you, or if the parties refuse to separate the
WHAZ daytime hours from the Monday night hours within 10 days,
we will issue a memorandum opinion and order sustaining our previous
action.

By DirecrioN oF THE COMMISSION,
BeN F. WaAPLE, Secretary.

DissENTING STATEMENT OF CoMMissioNER RoBerr T. BarTLEY

I dissent and vote to set the renewal applications of WHAZ, WEVD,
and WPOW for hearing as required by section 73.78 of our rules.

Renewal applications of these stations were set for hearing in 1962
because the parties failed to agree on a distribution of time. The
parties reached a new agreement, and the hearing was terminated.

The renewal applications are again before us, and the parties once
more are not in agreement on the distribution of time. All three

rate on 1330 ke WEVD and WPOW, both in New York City,
:E:.m time day and night. WHAZ Troy, N.Y., does not share time
days but does share time at night with WEVD and WPOW; i.e.,
operating Monday nights from 6 p.m. to midnight. WHAZ has an
oreement to sell the daytime portion of its operation to Troy Record
Co. for $15,000 and the nighttime portion of its current share-time
agreement to WEVD for $50,000. WPOW opposes such distribution,
pointing out that any revision of the basic agreement requires gar—
ticipation by all signatories thereto and that WPOW also would like
to have the Monday night operation.

Section 73.78 of our rules requires that “Upon receipt of such state-
ment [ parties are unable to a on a division of time] the Commis-
sion will designate the applications for hearing and, pending such
hearing, the operating schedule previously adhered to shall remain in
full force and effect.”

Accordingly, the WEVD, WPOW, and WHAZ applications for

renewal must be set for hearing.
4 F.C.C. 2d
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' FCC 66-532
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
‘WasminagToN, D.C. 20554

In re Application of
A. B. CoruM, Jr., TR/As Lounon CouUNTY
Broapcasting Co. (WBLC), LeNom Crry,
TENN. File No. BL-10974
For License To Cover Permit Authoriz-
ing the Construction of a New Stand-
ard Broadcast Station

MemoraNDUM OPINION AND ORDER

(Adopted June 15, 1966)

By tHE ComMmissioN: ComMmissioNER Cox ABSENT; COMMISSIONER
LOEVINGER CONCURRING IN THE RESULT.

1. The Commission has before it for consideration the above-
captioned application of A. B. Corum, Jr., tr/as Loudon County
Broadcasting Co., for a license to cover construction permit (BP-
15512, as modified) granted October 21, 1964, and various pleadings
filed in connection therewith.!

2. A petition to deny the above application was filed August 12,
1965, on behalf of WLIL, a competing station in Lenoir City, Tenn.
Although petitions to deny do not lie afainst an application for li-
cense, the I(?Ommission may elect, as it does in this instance, to con-
sider the Iquestions raised by the petitioner on the merits. West
Michigan Telecasters, Inc.,4 RR.2d 218 (1964 ).

3. The gist of WLIL’s complaint is that Corum (WBLC) has
failed to fulfill his programing commitments. In his application for
the above construction permit, Corum proposed the following pro-
gram types and percentages: Entertainment (56 percent), religion
(14 percent), agriculture (4 percent), education (3 percent), news

16 percent), discussion (0.5 percent), and talks (6.5 percent).

orum began operations under program test authority granted June
14, 1965. The WLIL staff monitored the new station’s Progmming
from the beginning, and an analysis was made of Corum’s signal for
1 full week, July 29 through Au 4, 1965. According to IL,
this study reveals that during such period Corum broadcast no agri-
cultural, educational, discussion, or talk programs of any kind. Only
5.9 percent was devoted to religious programs, and this consisted solely

1 (a) Petition to deny, filed Aug. lg, 1965, by‘ WLII:’. Inc.; (b) opposition to petition
iy S DogiE e by WHLLE o ot o sl el it
motion to strike petition to deny or designate for hearing, flled Aug. 27, 1865. by WBLC;
(El)’“l'epkyl to opposition to deny, filed Se{)t. 3, 1965, by WLIL ; and opposition to motion to
strike, filed Sept. 3, 1965, by WLIL. In response to a Commission letter, Corum filed a

supplemental pleading on Mar. 7, 1866, updating earlier information concerning WBIC’s
programing practices.
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of recorded music. Moreover, no live programing was carried during
the week in question, although 24.3 percent of station time had been
allocated to such programing.

4. Initially, Corum neither confirmed nor denied these allegations,
observing that since WBLC had been on the air only 45 days prior to
the monitoring study and only 67 days prior to the filing of the peti-
tion to deny, there was no adequate measure for evaluating the
station’s performance.

5. Inasmuch as it is reasonable to expect that a new station will need
some time to round out its Erogram format, particularly in those areas
requiring consultation with civic, religious, and other groups, we feel
that Corum’s supplemental Elea(iing of March 7, 1966, offers a more
accurate representation of the station’s performance.

6. With respect to program sources, Corum’s analysis of the week
of January 23-29, 1966, shows 10.6 ? percent “local live” as opposed
to 24.3 percent onginalfy promised. Entertainment is 72 percent, as
o to 56 percent originally proposed.® By way of explanation,
Cg)rum states that the original estimate, made some 5 years ago, has
not proved to be realistic in view of the community’s limited talent
resources and the fact that the station has already sustained a loss of
$15,000. He concedes that it would be difficult ever to achieve the
24.3 percent of live programing originally promised, and that this
objective must be adjusted downward in light of the existing market
and other considerations. It is to be noted that the construction per-
mit held by Corum did not grow out of a comparative proceeding in
which this type of overestimate might have been a decisional factor.

7. Our concern with the broad question of promise versus perform-
ance is well known and need not be répeated here. Voice of Charlotte
Broadcasting G’om%my, 1 FCC 2d 957 (1965%%1361701% on AM-FM
Program Forms, 5 RR 2d 1773, 1776 (1965). We recognize however,
that in the area of live programing with local participation there are
inescapable uncertainties, particularly during the period of initial
station operation. The problem here is somewhat deeper, in that
Corum now concedes that an unrealistic assessment was made in the
beginning, and that in all likelihood the 24.3 percent of live program-
ing originally proposed is unachievable even on a Ionﬁ-term asis.

8. Our review of the matter leads us to the conclusion that a hearing
on Corum’s license application, as requested by WLIL, is not
warranted.
d’Aegog'ngly, It is ordered, That WLIL’s petition to deny /s

It is further ordered, That the above-captioned license application
Is granted.
Feperar, ComMuNIcaATIONS COMMISSION,
Benx F. WarLe, Secretary.

sA !rﬁply to Corum's supplemental pleading was filed by WLIL on Mar. 21, 1968, asking
that s figure be verified by the submission of program logs. Under the circumstances
this case, we see no justification for taking this type of extraordinary action.

8 Other pro; types and percentages: R on: 9 percent v. 14 percent promised :
agriculture: 2.6 t v. 4 percent prom ; education: 0.5 percent v. percent
promised ; news : 11.56 percent v, 16 percent promised ; discussion : 0 percent v. 0.5 percent
promised ; and talks: 4.8 percent v. 6.5 percent promised.
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FCC 66545
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHiNgTON, D.C. 20554

In the Matter of
CoMPLAINT OF ANTI-DEFAMATION LEAGUE OF
B'~ar B’ritn Acainst Station KTYM,

INngLEWOOD, CALIF.

MemoranpUM OPINION
(Adopted June 17, 1966)

By tHE CoMmMissioN : CoMMIsSIONER COX DISSENTING AND ISSUING A
STATEMENT.

The Commission is renewing the license of station KTYM, Ingle-
wood, Calif,, in circumstances which make some comment and ex-
glanation appropriate. Renewal of this license was opposed by the

acific Southwest Regional Office of the Anti-Defamation League of
the B’nai B’rith (ADL) on the ground that broadcasts of “Richard
Cotten’s Conservative Viewpoint” on October 7, 1964, and May 17
and 18, 1965, over KTYM disseminated anti-Semitic material and con-
tained personal attacks on the ADL and its officers and staff. In ad-
dition to the ADL complaint, the Commission had received the
response of KTYM to the complaint, a reply to the resgonse, and
numerous statements and exhibits associated with these documents.
All of the documents filed with the Commission in this matter have
been considered in reaching a conclusion, and it appears that the facts
are fully presented by the documents before the Commission.

The Commission has concluded that the Cotten broadcast of Octo-
ber 7, 1964, contained a personal attack on the ADL and its general
counsel, Mr. Forster. The other broadcasts referred to did not contain
personal attacks on ADL or its officials, but did contain statements
that can be regarded as anti-Semitic, and that will surely be highly
offensive to many persons of the Jewish faith as well as to fairminded
people of other faiths. In order to preclude any possibility that the
ruling of the Commission might be construed by anyone as indicati
a contrary view, it is hereby declared that the individual Commis-
sioners wholly disapprove of broadcasts which encourage bigotry or
prejudice against any race, religion, or group. Individual Commis-
sioners joining in this opinion have the strongest dpersonal feelings
against the views represented by the assailed broadcasts, and others
similar to them, but believe that the action of the Commission must
be governed by legal principles rather than the personal feelings of
the Commissioners.

Following the complaint of the ADL, station KTYM offered the
ADL an opportunity to reply to the Cotten broadcasts. It appears
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that ADL was offered equal and comparable time to that of the broad-
casts complained of. ADL took the position that it should not be
required to, and would not, reply to anti-Semitic broadcasts, but that
such broadcasts are so contrary to the public interest that a licensee
which permits them to be made is thereby disqualified to hold a broad-
cast license.

This controversy has engendered deep, understandable, and proper
emotions on both sides, and these have resulted in a mass of documents
and discussion. However, the issue that is now presented is relatively
simple : Should the Commission act to suppress the expression of views
which it abhors or to require the opportunity for the expression of op-
posing views? From the viewpoint of the broadcaster, does a licensee
fulfill his legal duty when he offers adequate and comparable time to
reply to broadcasts containing allegedly defamatory and false com-
ment or has a broadcast licensee a legal duty to prevent broadcast on
his facilities of comment containing defamation or falsehood ¢

The issue presented here is not whether the broadcasts in question
were proper, or were false and defamatory, or were anti-Semitic, or
were in the public interest. Although these issues are of greatest inter-
est to the parties, lend themselves to the most dramatic and forceful
statements, and may attract the most attention, they are not legal issues
that are properly before the Commission in this proceeding. The
Commission cannot put such matters in issue without becoming the
censor of broadcasting, which it is forbidden to do. If the Commis-
sion were to undertake to judge in this proceeding that certain broad-
casts are false, defamatory, and anti-Semitic, and therefore contrary
to the public mteresti)it would soon be called upon to make similar
judgments that other broadcasts are false and defamatory to Negroes,
to Socialists, to Catholics, to pacifists, to militarists, and eventually to
the members of every ethnic, religious, and })olitical grouping.

The Commission has long held that its function is not to judge the
merit, wisdom, or accuracy of any broadcast discussion or commentary
but to insure that all viewpoints are given fair and equal opportunity
for expression and that controverted allegations are balanced by the
presentation of opposing viewpoints. Any other position would stifle
discussion and destroy broadcasting as a medium of free speech. To
require every licensee to defend his decision to present any contro-
versial program that has been complained of in a license renewal hear-
ing would cause most—if not all—licensees to refuse to broadcast any
program that was potentially controversial or offensive to any substan-
tial group. More often than not this would operate to deprive the
public of the opportunity to hear unpopular or unorthodox views.

It is the judgment of the Commission, as it has been the judgment
of those who drafted our Constitution and of the overwhelming ma-
jority of our legislators and judges over the years, that the public
interest is best served by permitting the expression of any views that
do not involve “a clear and present danger of serious substantive evil
that rises far above public inconvenience, annoyance, or unrest.”
Terminiello v. Chicago, 337 US 1, 4 (1949); Chaplinsky v. New
Hampshire. 315 US 568; Ashton v. Kentucky, S— 34 LW
4398 (1966). This most assuredly does not mean that those who up-
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hold this principle approve of the opinions that are expressed under
its protection. On tEe contrary, this principle insures that the most
diverse and opposing opinions will be expressed, many of which may
be even highly offensive to those officials who thus protect the rights
of others to free speech. If there is to be free speech, it must be free
for speech that we abhor and hate as well as for speech that we find
tolerable or congenial.

In broadcasting it is required that controverted or controversial mat-
ters be subject to fair and adequate o;;portunities for reply by those of
differing viewpoints. The details of this doctrine are discussed in
other Commission statements and are not in issue here. In this case
it is plain that the licensee has offered and has affirmed his intention
to continue to offer fair and reasonable opportunity for the expression
of conflicting and opposing viewpoints to those of the broadcasts com-
plained of. This is all that the law requires. We cannot make the
right to a license renewal dependent on our judgment as to whether the
assailed broadcasts were in themselves false and defamatory or not.
Near v. Minnesota, 283 US 697 (1931). We do not hold that these
broadcasts, or any similar broadcasts, were in the public interest, but
rather that it is in the public interest to have free speech on all subjects
on licensed broadcast facilities, provided only that all viewpoints are
afforded a fair and equal opportunity for expression.

Action is being taken by a letter addressed to KTYM, a copy of
which is attached.

Freperar, CoMmMmUuNICATIONS COMMISSION,
Bex F. WarLE, Secretary.

StaTeMENT oF Commissioner KenNeTH A. Cox DISSENTING TO THE
GRANT oF RENEWAL WrrHOUT HEARING

The majority’s decision to grant a renewal of license to station
KTYM on the record before us, and without hearing, is to me in-
credible.! The station has broauicast, without inquiry into its truth-
fulness, material which is patently defamatory and apparently com-
posed of deliberate untruths. It proposes to continue this practice in
a new license period. The Commission does not find that such broad-
casts are consistent with operation in the public interest. It does not
find such material is protected by the Constitution. It does not hold
that a responsible broadcaster, faithful to his public trust, could carry
such material without even checking its factual foundations. But it
holds, contrary to every relevant precedent of the courts and the Com-
mission itself, that it is no proper concern of the Commission whether
the broadcasts were or were not consistent with the public interest.
It holds, in short, that it is no proper concern of the Commission
whether the station operates in the public interest or not.

11 agree that KTYM’s presentation of the Richard Cotten program broadcast October 7.
1964, contained a personal attack on the ADL and on its general counsel, Arnold Forster.
The Commission’s letter to the licensee correctly points out the station’s failure to send
them a transcript of the attack with an offer of time to respond, as required by the Com-
mission’s fairness doctrine. We have previously made clear that a licensee cannot omrrlz

sit back and wait for complaint where he has broadcast a personal attack. I would t

{'ore also censure the station for this faillure to discharge its responsibilities as a broadeasé
censee.
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I think it clear that the licensee of station KTYM has failed to exer-
cise even the beginning of proper licensee responsibility for the use
of his station, and that he has broadcast, with reckless disregard of its
truth or falsity, viciously defamatory matter which is not protected
against Commission concern by the first amendment. Because the
questions presented are so important to the administration of the Com-
munications Act, I feel it is necessary that I set forth my views in some
detail. However, to reach the serious questions which the majority
igno:ies, it is first necessary to clear away any misconception as to
our duty.

In an unbroken line of decisions, this Commission and the courts of
the United States have enunciated the Commission’s authority and,
indeed, its duty to deny a renewal of license where the station’s pro-
gram service has not been in the public interest. Where, as here, the
material is maliciously harmful, and is so lacking in any possible social
value as to be beyond the protection of the Constitution, the Commis-
sion’s duty is clear. Such action by the Commission is not forbidden
p_riﬁr censorship, and is not in contravention of any constitutional
right.

Over a period of almost 35 years the courts have agreed that pro-
gram service is an essential part of operation in the public interest. °
Thus, under the Radio Act of 1927 with exactly the same standards
as the present Communications Act, the Federal Radio Commission
was sustained in 7'rinity Methodist Church, South v. Federal Radio
Commission, 61 App. D.C. 311, 62 F. 2d 850, cert. den. 284 U.S. 685,
288 U.S. 599, decided in 1932, when it denied a renewal of license
because the licensee had, inter alia, “abused [the license] to broadcast
defamatory and untrue matter.” The court was at pains to point out
that Near v. Minnesota, 283 U.S. 697, which prohibited prior censor-
ship by government, did not operate as a bar to denial of renewal of a
license based on the licensee’s past conduct. See also KFKA B Broad-
casting Ass'n v. Federal Radio Commission, 60 App. D.C. 79,47 F. 2d
670.

In 1952, the Commission was again sustained in refusing to grant
an initial license to one who made defamatory attacks. Independent
Broadcasting Co. v. Federal Communications Commission, 89 U.S.
App. D.C. 396, 193 F. 2d 900, cert. den. 344 U.S. 837. In 1964, the
Commission was sustained in its denial of renewal based upon the
broadcast of deceptive “treasure hunts.” KWK Radio, Inc.v. Federal
Communications Comumission, 119 U.S. App. D.C. 144, 337 F. 2d 540,
cert. den. 380 U.S. 910. The year before it had been sustained in a
denial of a renewal based in large part upon similar (;)rograming ex-
cesses. [mmaculate Conception U}a)/u/mh v. Federal (ommumications
C'ommission, 116 U.S. App. D.C. 78, 320 F. 2d 795, cert. den. 375 U.S.
904. And should the Commission have to be reminded that as re-
cently as March 25, 1966, the court of appeals directed it to hold a
hearing on a renewal involving complaints of improper discriminatory
programing (going beyond the mere failure to put on both sides of
controversial issues) ¢  Office of Communication of the United Church

of Christ v. Federal Communications Comumission,——U.S. App. D.C.
y F.2d , No.19,409. The majority does not even mention
4 F.C.C. 24
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these cases when it tells us that the Commission cannot determine
whether a station’s program service has been, or will be, consistent with
the public interest. It has simply thrown out the statutory standard
which Congress has commanded us to apply.

The Commission several times states tﬁ'at it is not holding that
these broadcasts were in the public interest. The statute imposes a
duty upon the licensee to operate in the public interest and a duty
upon the Commission to grant a renewal of license only if it finds that
operation is in the public interest. See sections 307 (a), (d). What
became of these duties? The reason given by the majority for slough-
ing aside its duty—the desire “* * * to have free speech on all sub-
jects * * *’—ignores the vital consideration that there is no public
interest in a pattern of calculated, reckless falsehoods concerning indi-
viduals or groups—in wantonly ruining lives and reputations. The
Supreme Court in recent cases? has made clear that such speech has
no constitutional protection and may properly be the subject of dam-
ages, actual and punitive, in State courts. ere is thus no basis for
the majority’s view that first amendment considerations render it,
the Federal agency charged with seeing to it that radio stations operate
in the public interest, helpless to act.

With that out of the way, let me turn to the issues in the case, first
giving the necessary background.

1. BACKGROUND

This matter came to our attention through a complaint of October
25, 1965, filed by the Pacific Southwest Regional Office of the Anti-
Defamation League of B’nai B’rith (ADL), which claimed there
was a serious question whether the license of standard broadcast sta-
tion KTYM, Inglewood, Calif., should be renewed. The complaint
alleged in substance that station KTYM has fallen short of its respon-
sibility as a licensee by presenting p: ms in a recorded series en-
titled “Richard Cotten’s Conservative Viewpoint,” which contained
intemperate and false attacks on the Jewish community.

The Commission requested the licensee’s comments, directing partic-
ular attention to the statement that Mr. A. J. Williams, president and
sole owner of the licensee, had stated that he had no power to censor
any broadcast. The response of station KTYM, filed on December 3,
1965, asserted that any controversial program of a political nature is
bound to displease some people; that the Cotten broadcasts had been
almost unanimously supported in letters received by KTYM, which
indicated that they served a public need; that the Anti-Defamation
League had been offered free time to answer the Cotten broadcasts—
without acceptance by that organization; and that in view of the great
importance of freedom of speech, the licensee would exercise its right
to reject programs of the nature involved here with great restraint,
and not at the “prodding of a group of paid professionals whose view-

3 See particularly Garrison v. Louisiana, 379 U.S. 64, discussed within.
4 F.CC. 24
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point and interests are specific to its [i.e., the ADL’s] own personal
self-interest * * *.3 - : '

On January 13, 1966, the ADL filed a response, in which it stated
the essence of its complaint to be “that by permitting its facilities to
be used for the dissemination of several blatantly anti-Semitic broad-
casts, the said licensee had caused serious question to be raised as to
the propriety of renewing its license. The complaint charged that
the licensee had allowed one Richard Cotten to make a calculated ap-
peal to anti-Semitic ;))rejudice by attempting falsely to equate com-
munism and Judaism.”

Finally, the licensee filed a further onse on February 7, 1966.
This response reiterated that the ADL could have answered the Cotten
broadcasts on free time offered by the station, and that this is the fair
solution where Feople have conflicting viewpoints. It stated that
the licensee would not set himself u%as a judge of the programs be-
cause he could not accept the Anti-Defamation League’s credentials
against those of Cotten to censor Cotten, and that “when a com-
mentator on KTYM spends his full time and talent to prepare a 15-
minute broadcast per day (on 25-plus stations) that commentator
must be reasonable and practical. 2 years of broadcasting and of
uttering lies and libel, he would have long since been discredited.”
The response also urged that Cotten could be stopped in court if he
deliberately lied, and that the licensee cannot maﬁe such judgments,
which should be left to public opinion. :

I have set forth above the essentials of the dispute, and will develo
certain key facts at greater length in the discussion which follows.
am also attaching as a,pFendix B hereto copies of . Richard Cotten’s
broadcasts on KTYM of October 7, 1964, and January 6, 7, and 8,
1965.*

2. THE LICENSEE’S FAILURE TO EXERCISE RESPONSIBILITY AS TO A DEFAMA-
TORY SERIES OF BROADCASTS BASED ON CALCULATED FALSEHOOD OR RECK -
LESS DISREGARD OF THE TRUTH

In my view, the essential allegations of the ADL, corroborated as
they are by K,I‘YM, make it impossible for the Commission to find at.
this time that the public interest would be served by the grant of a
renewal of license to KTYM. The facts before us, which ought to be
the subject of a full public hearing, demonstrate that the owner of
KTYM has failed to exercise the basic responsibility of a licensee for
material broadcast over his station by presenting, without. reasonable
investigation, material which defames a religious group and as to
which there is a serious question whether it 1s based on calculated
falsehood or reckless disregard of the truth.

t Pages 24 through 290 of the KTYM response, which represent the principal statement
of Mr. Williams' views on his responsibility for material he broadcasts, are appended
hereto as ;’ppendlx A, exclusive of two exhibits therein referred to which show that KTYM
has carri spot announcements for the United Jewish Welfare Organization, and that
the KTYM contract form reserves to the station the right to cancel any contract for the
broadcast of matter over its facilities. Other statements by Mr. Williame on this central
issue will be rdeArgd to later.

¢In addition, L complained, at various times, of programs broadcast on Mag 7. 1964,
June 1, 1965 (first mistakenly identified as presented on M,:f 17 and 18, 1965), and
November 26, 1 , alleging that all of these contained anti-Semitic matter.

4 F.CC 2d
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Two things must first be made absolutely clear. One is that we are
concerned here with a series of programs whose general character was
known to the licensee. We are not dealing with an isolated program;
with a debate, where the licensee may not know in advance what the
participants will say; or with a broadcast by a candidate for public
office, the only class of program as to which Congress withheld from
the licensee his normal censorship powers. The specific p ms of
which complaint was made were i(f;ltiﬁed and called directly to the
attention of Mr. Williams. As to at least one of them—the p m
of QOctober 7, 1964, which was the basis for ADL’s original com iaint.
to the station—he says that he had the program auditioned before
it was aired and listened to it on the day 1t was broadcast.®

The other is that the broadcasts here at issue (i) are defamatory,
in that they unquestionably attempt to tie Jews and Judaism to com-
munism, and thus to attack the reputations and the place in society of
millions of Americans, and (ii) on the record before us, are b: on
calculated falsehood or reckless disregard for the truth. A consistent
theme of the four broadcasts, whose scripts are appended hereto as
appendix B, is that Jews are pro-Communist. Thus, they repeatedly
utilize quotations by Jews, whose religion is particularly pointed out
by Mr. Cotten, and who apparently state, “from the horses mouth no
less” as the January 6, 1965, broadcast puts it, that Judaism is the
same as Marxism or socialism, and that anticommunism is the same as
anit-Semitism. The quotations are from two publications of the early
1940’s, “Jewish Voice” and “Jewish Life” ; from Rabbi Stephen Wise,
who died in 1949; and from a book by the poet Israel Zangwill about
the L.ondon ghetto, written in the 1890's.* This material 1s described
by Mr. Cotten in the broadcasts as extremely significant, and is used
to substantiate his apparent thesis that it is an inherent kinship of
Judaism and communism which explains the attacks by such organi-
zations as the ADL against groups which Mr. Cotten beﬁeves are dedi-
cated only to the fight against communism and socialism (deemed by
him to be the same; e.g., in the broadcast of January 6, 1965, he said,
after again quoting from “Jewish Voice” and “Jewish Life,” “You see,
my friends, we know that communism and socialism are one”). The
A{)L claims that Mr. Cotten's attempt to link communism with Jews
by means of such material is calculated falsehood because the quota-
tions are either untrue (e.g., there is no substantiation for the Rabbi
Wise quotation; , or dishonestly used (e.g., the statements of a character
in the Zangwill book are misf;ading y imputed to Zangwill himself,
and “Jewish Voice” and “Jewish I.ife” were Communist publications
not shown to be representative of Jewish opinion).

What is the licensee’s responsibility in these circumstances? A
broadcast licensee’s responsibility for all matter carried on his station,

§ Response filed Feb. 7, 1966, p. 18.

¢ The Oct. T, 1964, broadcast alro quotes from a letter from Joseph P. Kamp “to the
United States Government’’ written some time before Oct. 20, 1951, which stated with
respect to Arnold Forster, general counsel of the ADL, that, “If you can get President
Truman to let you look at the FBI flles, you will diacover that Forster’'s right name {s
Fastenburg and that he was a member of the Communist spy ring.”

ADL says the Forster a(l)y charge I8 wholly false, and has submitted on afidavit by
Mr. Forster categorically denying that he was a member of a Communist alg ring. ot
that htemhu ever beecn a Communist, a member of the Communist Party or a Communis{
sympathizer.

4 F.CC. 24
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other than broadcasts by political candidates, is clear.” But no one
would ar%ue that he must prescreen or preaudition all material carried,
nor would I suggest that he must examine the source for every state-
ment made on his station before permitting it to be broadcast. This
18 not feasible, for example, with respect to news items coming from
reputable news services, or in the case of a debate or panel show.
There are a host of situations where the licensee presents spokesmen
whose conflicting views on public issues can and should properly be
left to public scrutiny and resolution, so long as both sides are heard.
To im a more stringent requirement of a prior check on the accu-
racy of all statements in these situations, which of course do not exhaust
the list, would inhibit the free dissemination and discussion of news
and ideas that is the underlying objective of the first amendment and
the public interest standard of the Communications Act.

us, I fully agree with the majority that to “require every licensee
to defend his decision to present any controversial rogram that has
been complained of in a license renewal hearing would * * * operate
to deprive the &ublic of the opportunity to hear unpopular or unortho
dox views.” My disagreement is that the majority does not recog-
nize the distinction between this general principle and what the public
interest requires, and the Constitution permits, 1n the case of calculated
or reckless falsehoods concerning individuals or iroups. Defama-
tory material, based on calculated falsehood or reckless disregard of
the truth, stands on an entirely different footing with respect to the
first amendment and the public interest. Such material serves no
public good, can ruin reputations and lives, and is therefore peculiary
abhorrent. It has no proper place in the operations of a public trus-
tee. Therefore, the public interest does require that where there is a
pattern of broadcasts defaming individuals and groups, based on use
of source material that may be deliberately false or embody a reckless
disregard of the truth—the licensee must make the judgment that the
material is within reasonable bounds of accuracy and in the public
interest, based upon his own study of the material sought to be broad-
cast and of such other material as may be necessary to make a reasoned
judgment. If the material is based upon calculated falsehood or

T Report on Chain Broadcasting (May 2, 1941), p. 66: “The licensee is obliged to
reserve to himself the final decision as to what Yrograms will best serve the public
interest. We conclude that a licensee is not fulfilling his obligations to operate in the
public interest, and is not operating in accordance with the express requirements of the
Communications Act, if he agrees to accept Programs on any basis other than his own
reasonable decision that the programs are satisfactory.”

Regents of New Mezico v. Albuquerque Broadcasting Co., 158 F. 2d 900, 906 (C.A. 10,
1947) : “[I]t 18 the right and nondelegable duty of the [licensee], acting reasonably, to
determine whether a program offered by [an outside party] is in the public interest * * ¢

Report and Statement of Policy Re: Commizsion en Banc Programing Inquiry, 20 Pike
& Fischer. Radio Regulation 1901, 1912-13 (1960), “Broadcasting licensees must assume
responsibility for all material which is broadcast through their facilities ®* * *” Only
with respect to broadcasts by candidates for political office did Congress relieve the licensee
of this responsibilit bg 8t gping him of the power to censor. Sec. 315 of the Communi-
cations Act, 47 U.S.C. 313 ; Farmers Union v. WDAY, 360 U.8. 525 (1959). Furthermore,
nec. 3(!:; of the Communications Act (47 U.S.C. 3(h)) expressly provldea that a broadcast
station 18 not a common carrier. This freedom from a carrier’'s obligation to transmit
everything terdered to him necessarily imposes on the broadcaster responsibility for
choosing among the various programs offered to him. See also Churchill Tabernacle v.
Federal Communications Commission, 81 U.S. Apg. D.C. 411, 160 F. 2d 244 (1947):
Simmons V. Federal Communications Commission, 83 U.S. Aa;:f D.C. 262, 169 F. 24 670
(1948), cert. den. 333 U.S. 846 ; McIntire v. Wm. Penn Broadoasting Co., 151 F. 24 597,
600 (C.A. 8, 1945), cert. den. 327 U.8. 779 (“* * * Congress has confided the selection
of program material to be broadcast to the taste and discrimination of the broadcasting

stations'’’). 4 F.CC. 24
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Teckless disregard of the truth, it cannot properly be presented, con-
sistent with the public interest. Indeed, I cannot conceive how any-
one can argue thata Fat,tem of deliberately false programing, designed
to defame individuals or religious or racial groups, can be said to serve
the “public interest in the larger and more effective use of radio” (sec.
303 &lg) of the A08 .

The Supreme Court has made clear that calculated or reckless false-
hoods concerning individuals or religious or other groups have no con-
stitutional protection. In Garrison v. Louisiana, 379 U.S. 64, a case
involving the alleged defamation of public officials, an area where the
Court has been most careful to preserve the freedom to criticize gov-
ernment, the Court stated at p. 75:

The use of calculated falsehood, however, would put a different cast on
the constitutional question. Although honest utterance, even if inaccurate,
may further the fruitful exercise of the right of free speech, it does not fol-
low that the lie, knowingly and deliberately published about a public of-
ficial, should enjoy a like immunity. At the time the first amendment was
adopted, as today, there were those unscrupulous enough and skillful
enough to use the deliberate or reckless falsehood as an effective political
tool to unseat the public servant or even topple an adminstration. Cf.
Riesman, Democracy and Defamation: Fair Game and Fair Comment I,
42 Col. L. Rev. 1085, 1088-1111 (1942). That speech is used as a tool for
political ends does not automatically bring it under the protective mantle
of the Constitution. For the use of the known lie as a tool is at once at
odds with the premises of democratic government and with the orderly
manner in which economic, social, or political change is to be effected. Cal-
culated falsehood falls into that class of utterances which “are no essential
part of any exposition of ideas, and are of such slight social value as a step
to truth that any benefit that may be derived from them is clearly out-
weighed by the social interest in order and morality * * *.” Chaplinsky v.
New Hampshire, 315 U.S. 568, 572. Hence the knowingly false statement
and the false statement made with reckless disregard of the truth do not
enjoy constitutional protection.

In addition to this clear statement, it is relevant to note that the
Supreme Court in 1952 sustained the validity of a State statute making
it a crime to distribute a publication which “portrays depravity, crim-
inality, unchasity, or lack of virtue of a class of citizens, of any race,
color, creed, or religion” and which “exposes the citizens of any race,
color, creed, or religion to contempt, derision, or obloquy or which is
?roductive of breach of the peace or riots * * * .” Beauharnais v.

Uinois, 343 U.S. 250.

Since the material here broadcast by KTYM over a period of several
months was patently defamatory, Mr. Williams had the duty on his
own initiative to inquire into the truthfulness of the source material.
He could have asked the commentator for his sources and taken other
reasonable steps to check the accuracy of asserted bases for the defam-
atory statements. Further, even assuming a situation where there
was f'ustiﬁcation for an initial failure to inquire, there is, I believe, an
absolute duty to make inquiry with respect to future material of the
same nature, and from the same source, where the licensee is given
notice by other parties that the material may not have a truthful base.

But the record before us demonstrates that this licensee did not in-
quire into the validity of the material before it was broadcast, and

4 F.CC. 24
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has no intention of doing so in the future.* The majority does not
hold to the contrary. In short, the licensee informs the Commission
that he will continue to follow a pattern of operation whereby defama-
tory broadcasts of this nature may, or will, be presented and that he
will not concern himself with the truth or falsity of the source mate-
rial used for the defamatory purpose—and the Commission responds
by finding that such a pattern of operation will serve the public in-
terest, convenience, and necessity.

Let me make clear precisely what the Commission is here authoriz-
ing. Suppose that Mr. X approaches a station licensee in a small town
to seek time for a series of broadcasts, explaining that he believes Mr.
Y is ruining the town by maintaining brothels and bribing police of-
ficers, and he wants to give the details on the radio. The majority
has told the licensee that it need be of no concern to him whether Mr.
X can corroborate these very serious charges—that without making
the slightest inquiry in this respect, he may present Mr. X, and simply
notify Mr. Y of his opportunity to respond. Further, since the li-
censee need not make any inquiry, it is presumably irrelevant under
the majority’s view what Mr. X’s response might be to any inquiry
about corroboration. Thus, the licensee could present the program
even though Mr. X responded that he had no corroboration and urged
instead that the program would be poE»ular, that Mr. X has a right of
free speech, that Mr. X had said similar things before withoutgbeing
sued, and that the licensee should let Mr. Y answer instead of censorin
Mr. X. Further, even where the licensee is told of very substantia
questions concerning the truth of the charges, he can continue to pre-
sent such programing without making the slightest inquiry. . I simply
do not see how anyone can seriously contenﬁ that this is responsﬁ)le
licensee conduct, or that such a pattern of operation is in the public
Interest.

Further, the maﬂority decision does not advance the general public’s
right of free speech. Every licensee is in fact a censor with the power
to deny others the use of the airwaves to express their views; only
an unlimited suiply of frequencies or of time could make it possible
for everyone to have his say—in effect making broadcasters common
carriers. The Commission’s decision does not change this, and it
does not expand or preserve anyone’s access to the airwaves.

What the Commission’s action does do is strip the present system of
any rational foundation by authorizing the licensee to deny or grant
the right to speak in these circumstances at his whim. If the licensee
need not, but may, examine and judge what defamatory material he
carries, he may say no to a Mr. }g one day, and yes to another Mr. X
the next day. This furthers no one’s free speech. Moreover, it seems
to me intolerable, for it leaves no standard to gauge the licensee’s execu-
tion of his trusteeship. No licensee can possigly or, of course, should)
say yes to every Mr. X without checking Mr. X’s material.

%Ven KTYM does not quite contend that that is its policy. Then
on what basis does KTYI& decide whether to check first, or to permit
Mr. X to go ahead, truthful or not, and let Mr. Y answer if he can?

S have set forth in appendix C what the record shows in this respect. together with
the statements of the licensee on this question and my comments upon them.

4 F.CC. 2d
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The only correct approach is for the licensee to check such material
in every situation before he uses it, or else not permit it to be broad-
cast. e alternatives are either mindless, arbitrary decisions as to
who shall speak and what the public shall hear, or else dishonest ones
dependent upon the licensee’s personal views.

inally, I shall comment briefly with the licensee’s defenses.® The
licensee’s main standard of decision is that his responsibility ends
with affording time to one who disagrees with matter he has presented.
In effect, the licensee is claiming the right to stand aside—to present
a series of programs which, for all he knows, irresponsibly purport
to link a religious group to communism and an individual to a Com-
munist spy ring, and to do so without bringing to bear his own
judgment, on the ground that if complaint is made, he will afford
time to answer. I do not believe a licensee can force upon an individ-
ual or a group the obligation to respond to an attack which, if he had
discharged his responsibilities, would never have been broadcast. This
position misconceives the congressional scheme and ignores the public
interest. In light of the principles set forth above, and the nature of
the material, w%m.t was required here was the licensee’s own judgment
that the series of broadcasts were not based on inaccurate or misleading
source material and that they constituted programing “in the public
interest.” (Regents of New Mexico v. Albugquerque Broadcasting Co.,
supra.) To determine this may be a burden, but if so, it is the burden
accepted by a broadcast licensee when he accepts his public trust.

A licensee may not accept the great power of choice his license
confers ugfon him and simultaneously deny it any meaning. Every
licensee, Mr. Williams included, accepts some material and rejects
other. When a program is carried, a choice has been made just as
surely as if the program had been rejected. When the material is of
the sort we are dealing with here, the requirement that the choice be
the licensee's, and that it rest upon his own informed judgment, is the
necessary heart of a licensing system under which a Federal agency
places in a perilously few hands the tremendous power to determine
who shall speak on radio and television and who shall not.

3. THE USE OF KTYM TO BROADCAST MALICIOUS DEFAMATION

The licensee therefore had a duty in these circumstances to make a
reasonable effort to determine the truth or falsity of the source mate-

® Since rec. 315 of the act is inapplicahle because no ngpearance of a candidate for
rubllc office was involved. the allege«f political aura of the broadcasts did not relieve the
icensee of his responsibility. Nor did the receipt of letters indicating that many listeners
liked the programs excuse his failure to make a judgment—there {8 probably a substantial
audience for obscene programing. The suggestion that Mr. Cotten must be accurate and
responsible because he had not been *stopped” in court {8, in the circumstances, clearly
fnsubstantial in the context of the concept of licensee responsibility. Neither is it reason-
able to assume, as Mr. Williams does (response of December 3, 1865, p. 5 ; response filed
February 7, 1968, p. 54), that one who ir slandered or libeled always sues. In fact, this
remedy affords very little protection fn many situations—a fact known to all too many
polemicists. In any event, the licensee’'s special statutory responsibility to operate in the
Qubllc interest In the broadcast field is not met by reference to private law remedies.
Nor could the station disclaim responsibility by suggesting that Cotten has a constitutional
right to use KTYM, no matter what he says. No right of Cotten’'s is abridged by the
exercise of an informed judgment by the station not to afford him time. As the court
said in McIntire v. Wm. Penn Broadcasting Co., 151 F. 2d at 600-601, '‘True, if a man
18 $0 speak or preach he must have some place from which to do it. This does not mean,
however. that he may seize a particular radio station for his forum.” No one has a right
to time for the presentation of his views over a broadcast station unless (i) he is a candi-
date for public office whose opponent has been permitted to use the station, or (1i) he has
been personally attacked over the station.
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rial and whether presentation of the programs was in the public
interest. If, upon the exercise of his responsibility, he found that
the ms were based on the use of calculated or reckless false-
hooc])s, they could not be presented, consistent with his statutory duty
to operate in the public interest. It is, I think, axiomatic that a
pattern of broadcasts of calculated or reckless falsehoods concerning
individuals or groups is not in the public interest.

Since the licensee here did not exercise his responsibility, and has
indicated that he would not do so in the future, the threshold and
critical issue in this case is the failure of the licensee of KTYM to
exercise proper responsibility for the use of his station. Accordingly,
it i3 not necessary to reach the question whether, had he examined into
the truthfulness of the defamatory material being broadcast and
determined that it should be presented, the resultin pattern of
operation would be consistent with the public interest. ‘%‘he majority,
however, has ignored the question of licensee responsibility and has
simply found that the broadcasts in question can be presented to
promote “* * * free speech on all subjects * * *.” This holding
cannot be made on the record before us or in light of pertinent public
interest and constitutional considerations.

While the matter can only be resolved by hearing, the record before
us, at the very least, raises substantial questions whether these broad-
casts do not defame an individual and a religious group through the
use of deliberate lies or reckless disregard of the truth or falsity of
the statements made. Granted that the licensee has great leeway to
make reasonable judgments in this area, we cannot say, on the material
before us, that a iattern of broadcasts of this nature could reasonably
be presented in the public interest.

lpbelieve it important to go over some pertinent facts as to the
present record, for that record squarely presents the question of
whether the licensee of KTYM proposes to continue a pattern of
broadcasts of falsehoods which are either deliberate or reckless against
individuals or religious groups. Thus, he has now received from
Mr. Cotten in January of this year a letter concerning the Rabbi Wise

uotation, in which Cotten, while Fiving other reasons for his belief
that Rabbi Wise was a Socialist, fails to give any purported source
for the statement attributed to Rabbi Wise in the broadcasts. This
statement therefore appears to have been made up out of whole cloth.

Mr. Cotten also deceived his audiences in his use of the Zangwill
book, by palming off the statements of a character in the book as the
direct statements of Zangwill himself. This was done on the Janua
6, 1965, broadcast in two ways. It was done first by a deceptive read-
ing of the quotations from “Children of the Ghetto.” Cotten first
described Zangwill as a poet and then read what “the poet” had said,
giving the impression of direct exposition of views by Zangwill. The
truth 1s that “the poet” who made the statements was a fictional char-
acter called “the poet” in the novel, and, indeed, a character who, I
am told, is treated contemptuously by Zangwill. However, since the
broadcast mentioned no poet other than Zangwill, no KTYM listener
was likely to realize this. The same erroneous impression was given
later in the same broadcast, when Cotten told his audience to remember
“the thinking indicated by Israel Zangwill, socialism is Judaism and

4 F.C.C. 24
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Judaism is socialism, and a bit further, ‘My brothers, how can we keep
Judaism in a land where there is no socialism " This immediately
follows his statement that “communism and socialism are one.” The
next day, Cotten similarly misused the same material, stating: “We
quoted the famous Jewish poet, Israel Zangwill, who seemingly re-
vealed that he deemed it impossible to ‘keep Judaism’ in a land where
there was no ‘socialism’! N}:)w personally I believe this is pretty near
the ‘root of the matter.’”

The use of the quotations from “Jewish Voice” and “Jewish Life,”
whose significance to his theme Cotten strongly emphasized, also
clearly raises a question of good faith. The A {, claims that these
publications, probably long since defunct, were Communist publica-
tions whose views were not representative of Jews generally. That
this is so is apparently recognized even by Mr. Williams himself. In
a letter of January 18, 1965, to Mr. Cotten, after the broadcasts in

uestion, he indicated that he had mentioned the ADL complaint to

otten 3 days earlier, and again mentioned to Cotten the ADL com-
plaint and “the statement that a quotation from the ‘Jewish World’ *
(a Communist publication which they abhor), taken by itself on a
later broadcast, might lead the average listener into thinking it is
representative of Jews in general.” (Exhibit 6, KTYM reply of
December 3, 1965.) There 1s no evidence of any reply, or that Mr.
Williams pursued the matter further.

In the circumstances, it is unreasonable to find that no substantial
issue is raised as to whether a pattern of operation of this nature is
consistent with the public interest. The deliberate attempt has been
made to defame an entire religious group through the use of material
which is either patently unrepresentative, deliberately distorted, or,
on the record before us, simply nonexistent. I have always believed
in the fullest expression of 1(1Zas, controversial or otherwise, on and
off the airwaves, and have never approved of Commission action on
the basis that I found views disagreeable or that they were offensive
to some listeners. What I am concerned about here 1s the systematic
use of calculated lies broadcast to large audiences to defame an entire
religious grou%

No decision by any court that I know of holds that the Commission
is to find such use of radio in the public interest, or beyond our reach
on constitutional grounds. No reasonably relevant holding commands
our inaction.’* I see no social value in deliberate defamation of a
religious group, and the Supreme Court has already told us in Garrison
v. Louisiana, supra, that the Constitution does not protect it. But the
Commission majority finds it consistent with the public interest.

10)Mr. Willlams did not even give the names of the publications correctly. However,
Mr. Cotten presumably knew to what he was referrln%.

1 The Fditorializing Report, 13 F.C.C. 1246, relled upon by the majority, does not
equate deliberate defamatory falsehood with controversial discussion. In fact, par. 17
reads as follows:

“It must be recognized, however, that the licensee’s opportunity to express his own
views as part of a general presentation of varylng opinilons on particular controversial
i8sues doer not justify or empower any licensee to exercise his authority over the selection
of program material to distort or su‘)pmss the basic factual information upon which any
truly fair and free discussion of public 1 must rily depend. The basis for any
fair consideration of public issues, and particularly those of a controversial nature, is
the presentation of news and information concerning the basic facts of the controversy
in as complete and impartial a manner as possible. A licensee would be abusing his
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I wish to make it clear that we are not concerned here with isolated
good-faith mistakes in judgment, for which I would not urge denial
of renewal, but with a persistent refusal to discharge the basic re-
sponsibility of a licensee and the knowing continuation of program-
ugg based on falsehood. Nor are we concerned with the entirel
different situation of a licensee who presents the views of the far le
or far right as part of a documentary or similar program dealing with
the role of organizations and individuals espousing such views.
Clearly such a program would not be in the same category as the
series of broadcasts by Mr. Cotten here in question. Finally, I am
not saying that none of Mr. Cotten’s programs should be carried by
broadcast stations. I have confined myself to particular elements in
the specific broadcasts about which complaint has been made. The
ADL specifically states that it raises no question as to Mr. Cotten’s
broadcast views on a variety of other issues. My opinion is limited
to the facts of this case, and it would be unwise to speculate as to what
mifht be sound policy in other situations.

have limited my holding to the facts of this case, and so presumably
has the majority. But even as so limited, let no one be deceived as to
the importance of the action taken by the majority. It is, in the
circumstances, a major step away from the concept of licensee respon-
sibility so central to the scheme of the act. In light of the history of
the world in our century, these programs stand as a bald attack us)on
the lives, the fortunes, and the sacred honor of millions of our fellow
countrymen. The Communications Act does not permit a grant with-
out hearing when substantial public interest questions are raised. I
dissent from the grant of a renewal of license to station KTYM and
vote to set the renewal application for hearing.

APPENDIX A

TEE ANSWER TO THE CoMMISSION’'S8 QUESTION ABoUT KTYM’s PowER To CENSOR

KTYM is gratified that it has the opportunity to express its feelings in this
regard. KTYM in its appreach to censorship recognizes and interprets five
separate guidelines.

1. The first amendment to the Constitution: “Congress shall make no law
respecting an establishment of religion, or prohibit the free exercise thereof,
or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble.,” KTYM recognizes this law as one of the keystones of

position as public trustee of these important means of mass communication were he to
withhold from expression over his facilities relevant news or facts concerning a controversy
or to slant or distort the presentation of such news. No discussion of the issues involved
in any controversy can be fair or in the public interest where such discussion must take
plncter in a climate of false or misleading information concerning the basic facts of the
controversy.”

In Pacifica Foundation, 36 F.C.C. 147, alro relied upon. there was no issue of deliberate
or reckless disregard of the truth. Furthermore, that decigsion is contrary to the majority’s
)osition in this case, since in Pacifica the Commission emphasized the requirement of
icensee responsibility for the program content there in ({lwstlon.

Other relevant Supreme Court decigions are similarly consistent with the views I have
expressed. Terminiello v. Chicago, 337 U.8. 1, decided before Beauharnmais, holds only
that a city may not broadly make speech a crime merely because it “stirs the publie to
anger, invitea dispute, brings about a condition of unrest, or creates a disturbance.” nd
New York Times Co. v. S8ullivan, 376 U.S. 254. doer not immunize even criticism of public
officials where a defamatory falsehood {8 made with knowledge of its falsity or reckless
disregard of whether it ig true or false. There 18, at the very least, a substantial question
here. needing resolution in a hearing, of whether the licensee of KTYM has not brought
bhimself directly within this standard. See also Trinity Methodist Church, South v. Federal
Radio Commisgion, 61 App. D.C. 311, 62 F. 2d 850, cert. den. 284 U.S. 685, 288 U.S. 599 ;
Independent Broadcasting Co. v. Federal Communications Commission, 89 U.S. App. D.C.
396, 193 F. 2d 900, cert. den. 344 U.8. 837.
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our way of life, and reads into the first amendment, into especially that portion—
“s & ¢ COongress shall make no law * ¢ ¢ abridging the freedom of speech
* & ¢ the interpretation that any creature of Cougress, which makes laws,
cannot make any law which will abridge freedom of speech. On a personal level,
KTYM therefore treats the right, which KTYM has as an individual, much in the
light of the supreme law of the land. KTYM as a licensee recognizes that
it has a right to accept or reject programs, but KTYM exercises that right
with great restraint, and certainly does not intend to bow to the prodding of a
group of paid professionals whose viewpoint and interests are specific to its
own personal self-interest, regardless how magnanimously it announces its
objectives.

2. The statement of Commissioner Loevinger, of the Federal Communications
Commisgion, who said in essence: “Freedom of speech does not mean letting
a man voice only that with which we agree, but means letting him voice that
which is entirely loathesome tous * * *.” Taking its cue from one of the heads
of the Federal Communications Commission, KTYM again chooses to exercise
its right to censorship with great restraint, and again, certainly does not intend
to bow to the prodding of a group of paid professionals whose viewpoint and in-
terests are specific to its own personal self-interest, regardless of how magnani-
mously it announces its objectives.

3. Section 315 of the Communications Act of 1934, title 47, chapter 5, U.8.C.A.,
which law states in part: “Such licensee shall have not power of censorship
over material broadcast under the provision of this section.” This part of the
Communications Act applies to programs broadcasting on behalf of qualified
candidates for public office.

In cooperation with the intent of the law, KTYM will consider (and especially
around election time) certain broadcasts to be ones ““* * * on behalf of a quali-
fied candidate * * *’ even when the name of the candidate is not spelled
out. There is obvious reason why the names of the candidates are not spelled
out when certain tax-free foundations support a candidate. If the foundation
were to openly endorse a particular candidate, the foundation would stand a
chance to lose its tax-free status. KTYM is not in the business of writing or
interpreting Internal Revenue Service precedent, but the management of KTYM
is not so naive as to recognize the presence of political views or pressure when
couched in the name of high-sounding zealots.

KTYM has broadcast the voices of Mr. Bisenhower, Mr. Kennedy, Mr. Johnson.
Though KTYM obviously cannot side with two divergent views at the same time.
KTYM would silence neither. In good conscience, then, KTYM always thinks
a long time before it censors an uncomfortable view, and again, certainly dees
not intend to bow to the prodding of a group of paid professionals whose view-
point and interests are, on occasions, unmistakably political, though they are °
paraded under a neutral pious cloak.

4. The personal fedlings of the licensee with regard to censorship: The licensee
was brought up in a home where Czechoslovak was spoken, and has complete
command of that language. Two years ago the licensee, while visiting Com-
munist Czechoslovakia, was capable of being assimilated into the country as few
other Americans have had the opportunity. The Communist way of life, at best,
is quite unpalatable. The lack of amenities are annoying, but tolerable. But
towering above all the other irritation was the restriction placed on free speech.
This was the one facet of Communist existence which was entirely and utterly
intolerable—to the natives and especially to the licensee.

The privilege to speak freely is one of the sweetest gifts of freedom. Though
the privilege to speak freely has bullt into it the possibility of much abuse, and
may most certainly breed inequities—on balance the benefits far outweigh the
abuses and inequities.

The licensee would not enjoy living in a world proposed by certain elements
of our society, if he were not permitted to voice an objection. Without doubt,
the opposing viewpoints must feel the same way. For this reason KTYM treads
very gingerly whenever censorship is considered, and to repeat, does not intend
to respond to the prodding of a group of paid professionals whose viewpoint,
apparently, is to silence the opposition, without making an attempt to reply
to or to take a stand in the courts against “* * * defamatory and untrue attack
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on the Anti-Defamation League and some of its principal officers and staff * * *.”

5. The fairness doctrine: Without being precisely legal about it, there is one
facet of the communications law which requires a licensee to offer opportunity
for an “injured” party to reply. Assuming that the “injured” party chooses to
reply. the licensee has theoretical discretion to reject the broadcast. But in its
paked essence, the fairness doctrine requires that an opposing view must be
ajred in some way—whether the licensee likes it or not. This, then, is forced
censorship in reverse. To this the licensee does not object, inasmuch as he
believes that both sides of a controversy should and must be heard: “* * *
regardless how loathesome the opposing viewpoint * * *”

But to determine what is in fact “an attack,” the licensee is at a loss.
KTYM considers it patently unfair to ask any man who is not a member of a
particular organization which may be dedicated to fostering its own particular
brand of prejudices as against the prejudices of other people and organizations
to develop the same sensitivity to criticism of the precepts of the offended organi-
zation, as would the members of that offended organization.

Protestants do not respond to the same remarks as Catholics. Democrats
do not object to Mr. Goldwater being branded ‘“trigger-happy.” Republicans
do not object to Mr. Johnson being called an “arm-twister.” Bach individual
2nd each organization has its own sensitivities, and these are tied up with the
basic fears, insecurities, and bias of the individuals making up the group. Where
in the United States an individual might shrug off the criticism of his neighbors,
the individual under different conditions in a foreign country may be worried,
apprehensive, or even frightened by the same criticism when he is in the minority.
Where in the United States he may be mildly irritated, under other circumstances
he might be violently afraid. Thus, being “attacked” is a subjective thing.
Consensus on what constitutes attack is a myth. There are as many shades of
opinijon as there are people.

Seek to make your viewpoint or sensitivity preeminent over your fellows, and
you are in danger of his doing the same thing. Feel that your opinion is more
holy, and our opponent may succeed in forcing his brand of holiness upon you.

In view of the foregoing, the writer, as licensee of KTYM, feels an august and
awesome duty to be discharged, whenever he has to solemnly say to an individual :
“You cannot go on the air.” See bottom of KTYM contract (exhibit No. 19).
See also affidavit for United Jewish Welfare broadcasts on KTYM (exhibit
No. 20).

APPENDIX B

TRANSCRIPT OF RICHARD COTTEN BROADCAST
KTYM-—OCTOBER 7, 1964
(Musio—America the Beautiful)

This is Richard Cotten, spokesman for the Committee of Christian Laymen of
Kern County, Calif., and wholly dedicated to exposing socialism, commUNism,
one-worldism, and any other form of totalitarianism that is undermining our
way of life. We are for individual responsibility, for a return to constitutional
government, for less centralization of power, for 'States’ rights, and we are for
exposing the Federal Reserve. We are for the sovereignty of the United States
of America and are unalterably opposed to any plan to surrender our God-given
republic to any form of totalitarian rule. Now, won’t you join us and take one
more look at the ever-increasing evidence that we are indeed being surrendered
to a one-world government.

(Music ends) Our previous program dealt in detail with the newly organized
Council for Civil Responsibility and their intent to do great harm to the ultra-
conservative. Today, I will mention another group. It will be B'nai B'rith’s
Anti-Defamation League. I will be treading on forbidden territory. By some
unwritten rule, it is not considered the thing to do to criticize this organization
or indeed to criticize anything having to do with the Jew. May I make myself
clear? Even as the National Council of Churches does not speak for all Chris-
tians, so also, the Anti-Defamation League does not speak for all Jews. I'm
about to draw upon an extensive article in the Fresno Bee, Satunday, Septem-
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ber 19, wherein the Anti-Defamation League is organizing a campaign to expose
the same groups that we outlined yesterday in our program relative to the so-
called Council for Civil Responsibility. Surely, one should have a right to defend
oneself. The close of the article, in speaking of the Anti-Defamation League,
states as follows: ‘‘The Anti-Defamation League, founded in 1913, is a Jewish
organization formed specifically to combat anti-Semitism and to ‘secure justice
and fair treatment for all citizens.’ ”

I am well aware this sounds reasonable, but may I add two quotes. The New
York publication, “Jewish Voice,” July and August of 1941, page 23, states as
follows: “Anti-communism is anti-Semitism.” Another quote, this from the
publication “Jewish Life,” also New York, “Scratch a professional anti-Com-
munist and you will find an anti-Semite.” Now, I have probably never brought
you any single message more important than the preceding. “Anti-communism
is anti-Semitism,” and “Scratch a professional anti-Communist and you will find
an anti-Semite.” Where do we go from here? Do we bow our necks because
of the smear or do we do the best we can to expose those who would subvert our
Constitution, our way of life, and trust the facts can stand on their own two
feet? I know not what course you choose to follow, but for me, I choose the latter.
If Dan Smoot, and the Church League of America, and the Conservative Society
of America, and similar groups are to be considered radical right by the ADL,
then surely the voice of the right should be free to speak for itself.

Let’s get back to my newspaper article. We learn that the ADL considers the
radical right a growing threat to democracy and the Nation. Good. We don’t live
in a democracy, and, finally, some of us are finding it out. Next, Dore Schary,
I guess it is, producer and playwright, who is the League’s national chairman,
said the “radical right is a magnet for bigots, rejects the traditional tolerance of
our two-party system, and tends to see history as a conspiracy of evil and
faithless men,” and I say, “So be it.” Yes, there is a conspiracy and it is as
old as time, and it is openly and avowedly anti-Christian. As for the two-party
system, the conservative is fighting for nothing more than a return to constitu-
tional government, a government of law. As for the magnet for bigots, what is
his definition of a bigot? Is it a person with racial pride and integrity? And it
is not by chance that the word bigot rhymes with maggot, and it is intended
to leave an unpleasant connotation.

The article then advises that a document that has been in preparation for 4
years and should not be considered an attack on the Republican Party or its
presidential candidate is about to be published. The report, entitled “Danger on
the Right,” was written by a man who Mr. Schary called Arnold Forster, who
happens to be the ADL's legal counsel.

Now, in the “Congressional Record,” on the date of October 20th, of '51, in an
article relating to how “Communist spies misuse committees of Congress,”
Representative Clare E. Hoffman of Michigan in the House of Representatives
denounced a plot to suppress the campaign against communism. He read sworn
charges and promised to fight un-American treatment of Joseph P. Kamp in the
interest of justice and fair play. And he told how the Red smear influenced the
jury. A part of the sworn testimony to which this refers was a letter from
Mr. Kamp to the United States Government wherein he outlined specific charges.
I will read three paragraphs verbatim. )

“Three months ago the Anti-Defamation League of B'nai B'rith issued its
annual report in the form of a smear book which made violent and vicious false
attack against the leading movements fighting communism in the United States.
%‘VI:e book, ‘A Measure of Freedom,” was plugged day after day by Walter

nchell.

“The author of the book and the chief director of the ADL is a man who
calls himself Arnold Forster. If you can get President Truman to let you look
at the FBI flles, you will discover that Forster's right name is Fastenburg and
that he was a member of the Communist spy ring.”

Now that seems to me to be highly relevant. If the allegation is correct, one
should be so advised as he pursues the ADL’s new volume. The book that
Mr. Kamp alludes to is quite a book. It is interesting to find the organizations
that they consider as anti-Semitic. It includes Upton Close and Merwin K. Hart
of the National Economic Council. It includes an endless listing of organizations
which include in their titles the word “Christian.” As you know, we include
both the publications, “Closer Up,” which is the outgrowth of Upton Close’s work,
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and the National Economic Council Newsletter on our list of vital publications.

Merwin K. Hart passed away just a few months ago, universally loved and
respected in knowledgeable conservative circles. It is disturbing to find patriots
labeled in this fashion. If your library has the volume, “A Measure of Freedom,”
I would commend it to your persual (sic). It will serve as an excellent back-
ground for the pending “Danger on the Right,” written by the same author.

So now comes the problem. I want you to learn a great deal in this area, and
radio has its limitations. However, politics are in the air and I believe I have a
solution. First of all, you should know more about Joseph P. Kamp and his
trials and tribulations. He went to jail for you. Yes, he did. Pressured by
infiltrated congressional committees, he refused to reveal the names of his
supporters. He was jailed for contempt, and the ADL took the credit.

All right. That’s history, but if he was wrong, you should know it, and if he
was a hero, he’s entitled to recognition, and I think we'll let you be the judge.

Recently the organization that published Mr. Kamp’s booklets came out with
one that is very revealing. It is entitled “Why Goldwater Must Be Destroyed”
and it will make “Choice Not An Echo” look like a middle-of-the-roader. The
pamphlet gets to the root of the problem. You are going to be besieged with
*Danger on the Right.” Possibly this will give you some helpful answers. It
is said, ‘“A word to the wise is sufficient.” I assure you this is powerful ammuni-
tion, and if you get this booklet, it will include a little list of other booklets
available. One of these, “The Bigots Behind the Swastika Spree,” is absolutely
a classic.

Now, the ADL or Anti-Defamation League does not like Joseph Kamp, and, in
fact, they call him a jailbird, but you be the judge. Send for this booklet; we
will get it for you to see,

Now, what I've just done is this: I will be labeled an anti-Semite for having
mentioned the ADL and especially for having something good to say about
Joseph P. Kamp and his material. So be it. The bugaboo of not being able
to comment upon smears by Jewish organizations simply is getting old fash-
ioned. And when the ADL openly attacks the conservative movement, it is
high time you were given enough information as to make an intelligent decision.
I might mention another excellent pamphlet distributed by the same organiza-
tion. *“Catholics, Communism and the Commonweal” has a wealth of information.

For those who would like to criticize things Catholic, this will show com-
munistic control over one of their publications. And, adversely, it will show
the Christian devotion and loyal patriotism of the author, an Irish Catholic
named Brophy.

Anyhow, let’'s show a little courage. Joseph Kamp's writings flll a needed
niche, and he knows a lot about those who must destroy Goldwater. No matter
what other books you have read on the political picture, until you read this
pamphlet, you have not a rounded picture, in fact have been kept in almost
total ignorance. I would also commend to your reading the entire eight page
article from the “Congressional Record.” I am not in a position to reproduce
it at this moment, but copies of our broadcast will give sufficient information for
identification.

Now, let's go back over this slowly. “Anti-communism is anti-Semitism.” So
spoke the Jewish publication, “Jewish Voice,” and “Scratch a professional anti-
Communist and you will find an anti-Semite.” Thus spoke the “Jewish Life,”
also a New York Jewish publication.

My friends, what does this tell you? It is very simple. Simply that the smear
word “anti-Semite” is the means of destroying any right wing movement. It
has always been thus and always will be. Being fully informed is your only
protection. Some time ago, I did a program entitled “Anti-Semitism” and if you
send for this broadcast, we will include that documentation. In it I endeavor to
make it clear that it is not I who interject the Jewish issue but an organization,
in this instance, the ADL attacks the conservative movement and I am supposed
to be immobilized by fear. I simply won’t have it.

It was the eminent authority, Rabbi Stephen Wise, founder of the political,
political powerful—excuse me—of the powerful political American Jewish Con-
gress in 1935, who said “some call it Marxism but I call it Judaism.” Now, it’s
a free country. Or, at least, it has been. But if I am going to fight Marxism
and some deem that to be an attack upon Judaism, then it is obvious that T will
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end up smeared with anti-Semitism. Were there time, I could give you some
pretty remarkable for instances, but I simply do not bave time right now.

If you will please stay with us, I will be back after 1 minute with our
announcer.

(Announcer—not identified) You are listening to a miracle, the miracle of
the American way of life. The very fact that Richard B. Cotten is heard on
this station is an evidence that there still is some freedom left in the United
States. How long this freedom will remain is in real question now. If the
current trend continues, Richard B. Cotten and all those who would bring you
little known facts regarding the conspiracy and action within our shores will be
silenced. You will hear only those things your leaders, Quote—Unquote, want
you to hear. The encouraging thing is that you still can control this situation.
But the time is late and frankly, Mr. Cotten needs to hear from you in a financial
way right now. We do not apologize for this request because your sacrifical gifts
are the only means we have of staying on this station. We need a number of
very generous investors. But if you can only give very little, please do what
you can. The smallest gift, when multiplied by the thousands of listeners to
this broadcast, can accomplish great things. The important thing is not to wait.
Do it right now. Next week, next month, next year may be too late. Address
that investment to: Richard B. Cotten or Conservative Viewpoint, Post Office
Box 1976, Bakersfield, Calif.

(Richard Cotten) Now, if you will send for the booklet, “Goldwater Must Be
Destroyed,” which will expose who's promoting and what's behind the conspiracy
to get Goldwater and to discredit the conservatives, you will have a lot of light
shed in many dark places. Sixty-two pages of pure dynamite and I believe that
you'll agree that treason is the reason.

This is our broadcast No. 220 or part two of “The Smear” and we will include
our broadcast “Anti-Semitism.” Make no mistake about it. In this land of the
free, each man is entitled to his religious convictions, but let’s curb the tendency
to defame another man’s character. Let the record speak for itself. It is cer-
tainly interesting.

Program 220, Post Office Box 1976, Bakersfield, Calif. We need your contribu-
tions to continue to purchase radio time. Will you make this part of your tithes
and offerings.

Until tomorrow, this is Richard Cotten reminding you as always—freedom is
not free, free men are not equal and equal men are not free. God bless you.

Presenting : Richard Cotten's
WHO OR WHAT DOES CONSERVATIVE VIEWPOINT
THE A.D.L. REPRESENT? Post Office Box 1976

Bakersfield, California

Vol 3, Nos. 5,6& 7
January 6, 7 & 8, 1960 “Freedom is not free, free men are not
equal, and equal men are not free"!!

IN TIMES OF NATIONAL EMERGENCY, SILENCE ISN'T GOLDEN, ITS
YELLOW!

“So because thou art neither cold nor hot, I will spue thee out of my mouth”
(Rev, 3:168)

Some little time ago I brought you a program entitled “Anti-Semitism”. At
a later date I brought a three day program which I entitled “The Smear”. Both
dealt with what is basically the same problem. The effort on the part of some
groups or organizations to discredit the American who endeavors to defend “our
way of life” and believes that this is a Christian Constitutional Republic. Now
the fight is well out in the open.

A few words are necessary before I get involved in the subject. It has been
said, “none but a Jew dare criticize a Jew"”, I personally don’t belleve it. But
irrespective, what I am about to deal with is an ORGANIZATION, or rather in
this instance, TWO ORGANIZATIONS, both of whom claim to speak for the
Jewish People. I don’t believe they necessarily do. There is a parallel in the
work of the NATIONAL COUNCIL OF CHURCHES, a socialistically minded or-
ganization if I ever saw one, who masquerade as the VOICE OF AMERICAN
PROTESTANTISM. Just as this organization in no wise reflect the opinion of
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the fundamental, bible believing, God fearing, patriotic Christian, so too I hope to
find, so too do these two organizations I am about to mention do not reflect the
opinion of all the Jewish community. Far from it. But & very real problem
exists, and we are about to speak on one or more facets of it.

Also before I get well started, let it be said that all of the principal Conservative
Organizations in America, are finding themselves under attack by the ANTI
DEFAMATION LEAGUE and its agents. 1t is both ‘“unChristian” and immoral
to expect the right wing not to explain its position.

To my knowledge the position of the ADL is now being challenged by some-
thing like a bakers dozen of the conservative organizations. I will be bringing
you quotes from COUNTERATTACK which is a very valuable publication put out
by a group headed by ex-FBI men who plan to see us continue under a “Re-
publican” form of government. Dr. Mclntire is carrying on what threatens to
become a running battle. The COUNCILOR had taken a mighty swing as has the
CHURCH LEAGUB OF AMERICA. The FREEDOM PRESS, THE PAUL RE-
VERE YEOMAN ASSOCIATES, THE CANADIAN INTELLIGENCE SERVICE,
JOSEPH P. KAMPE'S HEADLINE PAMPHLETS and many others are realiz-
ing this information must be gotten to the public. 1 say good and more power
to them. Mind you, this is not a “religious” issue!! It is the ADL (the anti-
defamation league) who would have you think so. Frankly, as I hope to develop,
it is a matter of the objectives of the organization. So from this point on, what I
have to say will be, as the saying goes, nothing but solid documentation. Wish
me well, there is no point in the entire battle for the Republic more in need of
clarification.

The immediate reason for this program, which I do in an effort to show that
we must resist all efforts toward ‘“world government”, centered in a news clip-
ping some two or three weeks ago: I quote, “(headline) JEWISH CONGRESS
PLANS TO FIGHT ‘*radical right”, then the article, UP Wire Service, dateline
Chicago : “The American Jewish Congress, (AJC) has started a nationwide cam-
paign to counter what it calls programs of “smear and intimidation" sponsored
by extremist groups. C. Irving Dwork, national secretary of the congress, told
the organization’s National Governing Council Sunday that right wing activities
have increased since election day. Dwork said the American Jewish Congress
campaign would directly attempt to discourage contributions to ultrarightist
groups from corporations, foundations, and wealthy individuals.” Unquote, end
of article, now isn’t that something. That'’s really bringing it right out in the
open!! A group that purposes to represent a large segment of American Jewry
pians to try to cut off the money to “ultra right” groups, by directly approaching
corporations, foundations, and wealthy individuals!! Mind you, it isn’t anything
about communism that they want cut off, just the “ultra rightist” organizations.
Well, it should be allowed that the “ultra rightist” make a reply to their “smear
and intimidation” accusation.

Let’s go back a few weeks, last September was the date for the ANTI DEFA-
MATION LEAGUE declaring war on the Radical Right and contending that it
was a THREAT TO THE UNITED STATES OF AMERICA! This report in-
cluded such groups as the Christian anti-Communism Crusade, the national Edu-
cation Program, Facts Forum and the Dan Smoot Report, the Church League of
America, and the Conservative Society of America. It described as extreme con-
servatives the Americans for Constitutional Action, the Young Americans for
Freedom and the magazine, the National Review among others. This too is de-
serving of an answer.

My friends, what these organizations have in common is an all out commitment
toward the preservation of the Republic, the United States of America. What
they all have in common is a firm resolve to expose SOCIALISM as a threat to
our national survival. Now if this contention is correct, how long is America
going to stand for an organization which labels patriots as anti-semites and
bigots for trying to preserve “our way of life” which is, of course, Freedom under
God, States Rights, individual responsibility, and a Republican form of Govern-
ment!! So now as the saying goes, from the horses mouth no less, let us see if
this isn’t the heart of the matter.

Probably as kind a starting place as any would be to quote from the writings
of the Jewish poet and leader, Israel Zangwill, wherein he was addressing the
“Children of the Ghetto” as the volume was called, or the English jewish
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community back at the turn of the century. Mind you, Zangwill is not only a
leader but is also known for his early support of the Zionist movement. (He later
separated from them when they insisted upon a return to Jerusalem rather than
another area that Zangwill deemed suitable.) Listen closely to the by-play as
he, the poet, addresses victims of a ‘“sweater factory” where undoubtedly there
were existant sweat shop conditions: “Brethren in exile,” said the poet. “The
hour has come for laying the sweater low. Singly we are sand-grains, together
we are the simoom. Our great teacher, Moses, was the first Socialist. The
legislation of the Old Testament—the land laws, the jubilee regulations, the
tender care for the poor, the subordination of the rights of property to the
interests of the working men—all this is pure Socialism !”’

The poet paused for the cheers which came in a mighty volume. Few of those
present knew what Socialism was, but all knew the word as a shibboleth of
salvation from sweaters. Socialism meant shorter hours and higher wages
and was obtainable by marching with banners and brass bands—what need to
inquire further?

“In short,” pursued the poet, “Socialism is Judaism and Judaism is Socialism,
and Karl Marx and Lassalle, the founders of Socialism, were Jews. Judaisin
does not bother with the next world. It says, Eat, drink and be satisfiled and
thank the Lord, thy God who brought thee out of Egypt from the land of
bondage.” But we have nothing to drink, we have nothing to be satisfied with,
we are still in the land of bondage.” (Cheers.) “My brothers, how can we
keep Judaism in a land where there is no Socialism? We must become better
Jews, we must bring on Socialism for the period of Socialism on earth and of
peace and plenty and brotherly love is what all our prophets and great teachers
meant by Messiah-times."”

Now there is a great deal more in this very readable little volume but basically
I think that tells the story. “My brothers, how can we keep Judaism in a land
where there is no Socialism? ‘“We must become better Jews, we must bring
on Socialism’. My friends, I wonder if the American Jewish Congress, and the
ANTI DEFAMATION LEAGUE OF AMERICA would be so kind as to openly
allow that their grievance with the “radical right” is that it is blocking any and
all efforts by any group or organization, to “bring on socialism?” No matter
how thin you slice it, only in this explanation can you find the answer to why
these organizations are death of “conservatives’” but don’'t waste any time fighting
communism.!!! It was of course the eminent authority, Rabbi Stephen Wise
who is quoted as having said, ‘‘some call it martism, I call it Judaism.”

Let’s take a moment and take inventory and see just where we are, we who
term ourselves ‘“conservatives” in America. First, last and always, we believe
in “Freedom of Speech” in America. We do not believe any organization has a
right to advocate the overthrow of the government. And the government is a
Constitutional Republic, each of the several states being guaranteed a ‘“Repub-
lican Form of Government.”

Now religiously speaking, there should be room for all beliefs in America.
But the end result should be obvious to the most unthinking persons, if one
organization is going to take political action, as in the case of the AMERICAN
JEWISH CONGRESS AND THE ANTI DEFAMATION LEAGUE OF AMERI-
CA, and another group refuse to “mix in politics” as does the fundamental
Christian church in America. It would be interesting to study the development
of that particular suicidal doctrine.

I have been studying an amazing little booklet. It is entitled “I Testify"” and
the author is Robert Edward Edmondson, now deceased, but in his day a very
capable newspaperman. In his day he had quite a run in with the American
Jewish Congress and was even held for trial by the then mayor of New York.
La Guardia. The mayor resisted all efforts to bring the case to fair trial and
when it proved that the advantage would rest with Mr. Edmondson, it was
dismissed following a petition by the American Jewish Congress, back in April
of 1958 s0 we now see history somewhat repeating itself. Edmondson made it
abundantly clear in all his writings that he was in no wise attacking the Jewish
community, certainly did not consider their religious beliefs to be pertinent to
the case, but that he did endeavor to expose what he deemed to be an interna-
tional conspiracy which appeared to have a great many Jewish adherents. And
suddenly, as he fought to expose “Socialism, Communism, one worldism,” he
found his meager resources pitted against the American Jewish Congress and
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its limitless “power of the purses”. His contention was that under FALSE
JEWISH LEADERSHIP, the downfall of the nation was being engineered.
His documentation would appear irrefutable, certainly as we see our nation
bled white to create the new nation of Israel and the land stolen from the Arabs
who had occupied for literally thousands of years, it is difficult to see how our
national and internation policies can long endure. Certainly we are not work-
ing toward keeping our “sovereignty”, but rather toward a “One world”, Social-
istic, government. Mind you, there is no law in the land against a citizen of
the republic desiring that end, there is something inconsistent however with
taking public office, swearing to uphold the constitution, and then working to
socialize the government. Zionism is a political move, not a religious one.
But it was Ben Gurion, premier of Israel who boldly told us, as published in the
Look magazine, “within 25 years he looks for the supreme court of all mankind”,
to be in Israel, with all other governments subservient. He can dream, so can
I. of a free America, the land of our forefathers, preserved as a heritage, for my
children. America has always welcomed “oppressed minorities” to her shores
but not for the purpose of altering our form of government. The entire concept
of a separate nationality is alien to the American idea. Needless to say there
are a great many Jews who would dearly love to have the ADL, and the AJC,
stop trying to protect them. The dual citizenship claimed for the adherents of
the pharisaic teachings as laid down in the Talmud, is unquestionably very
trying.

May I include two quotes that I always found intriquing: The New York
Publication, Jewish Voice, July, August issue, 1941, page 23: I quote, Anti-Com-
munism is anti-semitism. And this jewel, from the Jewish Life, also New York:
Scratch a professional anti-communist and you will find an anti-semite. Unquote.
May 1 suggest you bear this in mind as you read of the ADL and the AJC
declaring war on the so-called “radical right” which is, after all trying to defend
America from communism. You see, my friends, we know that Communism and
socialism are one. Last that you remember also the thinking indicated by Israel
Zangwill, Socialism is Judaism and Judaism is Socialism, and a bit further,
My brothers, how can we keep Judaism in a land where there is no socialism?’
Unquote, well I may not have an answer to that one, but I do believe it behooves
each and every citizen of the republic, regardless of racial, ethics, or religious
background, to defend the republic against those who would try to subvert it to
some form of Godless, Socialistic, One-World government. I can do no less, and
stand before God as I understand His purpose in my life, my alegiance to The
Requblic demands everything I have. It's a fine Republic, its been more than
generous to all “alien minorities”. It is to be regretted if the presumed leader-
ship of such a minority declares war on those who fight to preserve our rich
heritage.

Tomorrow we will continue to reveal a pattern of control between this concept
and the One World organizations, the sooner you write for it the sooner you will
have it and before I am through, there should be some fairly revealing quotations.
Oh yes, I am not an “anti-semite”, and if anyone tells you that I am, tell them
their mistaken. But you can tell them this, I am a Christan, Constitutional,
Conservative. Maybe they'll be honest enough to answer, well, that's the same
thing! Then indeed you could say, “well that’s mighty, mighty interesting!!

Until tomorrow, our post office box is Box 1976, Bakersfleld, California, pro-
gram #35, and this is Richard Cotten reminding you as always, freedom is not
free, free men are not equal, and equal men are not free plus, it seems fitting,
THIS IS A REPUBLIC, NOT A DEMOCRACY, LET’S keep it that way!! God
bless you.

January 7 & 8,1965 )

In starting this series of talks I stressed that it is only after both the Anti
Defamation League of Bnai Brith and the American Jewish Congress have
publically determined to destroy the so-called “radical right” that it was deemed
wise to try to rationalize their objectives. The age-old “smear of “anti-semitism”
is supposed to have sufficient power to prevent our retaliation. Thus far I have
been as objective as possible, trylng to ferret out the explanation as to why these
two monstrously powerful organizations that purport to speak for American
Jewery. are death on the “Right wing” and soft on communism. Yesterdays
program endeavored to shed some light on what appears to be the only logical

4 FCC. 2d



212 Federal Communmications Commission Reports

conclusion. We quoted the famous jewish poet, Israel Zangwill, who seemingly
revealed that he deemed it impoasible to “keep Judaism” in & land where there
was no ‘“socialism”!! Now personally I believe this is pretty near the “root of
the matter”. Copies of the broadcast are available and if either the ADL or the
AJC wish to challenge the massive evidence indicating that they wish to create
“socialism” I will give their rebuttal publication and then proceed to further
document what appear to me to be the facts in the case, namely that these
organizations see the “right wing” standing in the way of their plans to bring us
under a One-world socialisic Government. Mind you, under our present laws
this is a legitimate objective if they wish to pursue it. But similarily it must
be presumed that I have not only the right but the moral obligation to expose
the pitfalls of “socialism’ and try to reveal what to me is a diabolic pattern.

Today and tomorrow I intend carefully documenting, from the words of
eminent men within our government, the fact that indeed there is such a power
bent upon the destruction of our two-party system. Now as I do this let it be
known that not less than twelve ‘“conservative organizations” are each, in their
own way, trying to educate the American public to the workings of the Anti
Defamation League in America. To name a few (who deem it high time for a
frontal attack upon this organization) we find Church League of America with
Major Bundy ; the Twentieth Century Reformation hour with Dr. Carl McIntire,
The publication COUNTERATTACK published by some pretty wonderful ex-
FBI men, The COUNCILOR edited by Ned Touchstone, THE HERALD OF
FREEDOM, edited by Frank Capell, and other competent, Constitutionalists,
who are determined to preserve as a Republic, the United States of America.
Also as many of you know, it was the infamous smear book entitled Dangers on
the Right written for the anti-defamation league, that brought this matter to the
entire “right wing's” attention. I had been exposed to the same author, a man
who now calls himself Arnold Forster wherein the same anti defamation league
had used him to smear patriots back in 1950 in a volume entitled “A MEASURE
OF FREEDOM”. If the ADL is supposed to be the friend of the jewish com-
munity, I can only say, “who needs enemies?’ Of course there is a very complex
answer.

Now then, listen carefully to the words of Senator William E. Jenner of
Indiana, addressing the Senate on February 23, 1864: (oh, how I wish we had
some of his kind around right now) I quote:

‘“We have a well organized political action group in the country, determined to
destroy our constitution and establish a one party state. This political action
group has its own political support organizations, its own pressure groups, its
own vested interest, its foothold within our government, and its own propaganda
apparatus.” Unquote and now let’s get down to the subject. I may have to
take the rest of this days broadcast to qualify my “witness” but if so, it’'ll be
worth it, because in my opinion none have done a better job of describing the
working of the ADL and the AJC than did founder of the California Senate
Fact Finding Committee on Un American Activities, in California, Senator
Jack B. Tenney. Oh, he paid the price alright, powerful forces finally defeated
him, but he is now engaged in a highly successful law practice in Southern
California. While he was in Sacramento, the “Tenney Committee” had the
respect of law enforcement througheut the nation.

Now, if I seem penderous please bear with me for a moment, it is presumably
impossible to criticize this organization and continue on the air, I intend proving
otherwise but I do want to make very clear, my position.

First item: Both the Anti Defamation League and the American Jewish
Congress have publically and taken on the “right wing” which they contend is a
threat to the United States of America. This unquestionably deserves an
answer.

2nd item: Before someone starts calling me an “anti semite” (a smear
term if I ever heard one) let it be said that neither the ADL nor the AJC neces-
sarily speak for all of “Jewery” any more than the National Council of Churches
speaks for all of protestantism.

3rd Item: I shall proceed, as the fellow said when asked how a procupine
makes love, very, very, carefully. Let it be said that I will bring you the written
expression of Senator Jack B. Tenney rather than my own, and that I will first
fully qualify him as to his qualifications for expressing such an opinion. Now
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that is the American way of doing things, no “smears”, no labels, just facts, from
the best possible authority.

Senator Tenney wrote several books which an obedient organization has
caused to disappear from your library shelves if, indeed, they ever had the courage
to purchase them in the first place. Three of these books were reprinted under
one cover, called the TENNEY REPORTS ON WORLD ZIONISM. One book
therein is entitled “Zion's Fifth Column”, another is “Zionist Network” with an
introduction by Franklin Hichborn who in turn wrote wonderfully well on how
“minorities control the majorities in congress”, and the third book, “Zion’s
Trojan Horse” with an introduction by Col. John Beaty. The latter gentleman
has several distinctions. One is that he authored the book, IRON CURTAIN
OVER AMERIOCA and thereby won the everlasting hatred of the ADL, the other
being that posthumously the Sovereign State of Texas by official action caused
to be read into the record, a very worthy commendation. May I say that no less
dignitaries than General Stratemeyer, General Almond, Admiral Crommelin,
and General Del Valle recommended his book most highly. In addition, Senator
William A. Langer, Chairman of the Judiciary Committee expressed the opinion
that, quote, “I think it ought to be compulsory reading in every public school in
America.” Unquote, referring to the book IRON CURTAIN OVER AMERICA
by the author, John Beaty, who is about to bring you his opinion of the writings
by Senator Jack B. Tenney that I want to share with you. If this sounds round
about, there is a reason. Listen now, to his opinion of Tenney's writings:

*Ten years of arduous work in the California Senate as Chairman of the
Committee on Un-American activities has given Senator Tenney a great body of
information on vital facts to which newspaper columnists and other political
writers, and even academic historians, have no means of access. The reason is
obvious. In his strategic position, Senator Tenney not only had opportunities
denied to others for uncovering secret data; he even had the power to force the
disclosure of much information which would under no circumstances have become
known to a writer who was not in a similar position of government authority.

*Other authors have written books which purport to cover the history of the
past half century or to deal with the foreign policy of the United States of
America and yet, from fear of an allen minority, make no reference whatever to
Middle East, Israel, Jews, Judaism, Khazars, or Zionism! These books name
names but never the mames of such history-making Jews as, for example, the
Rothschilds, Chaim Weizman, Samuel Untermeyer, Stephen A. Wise, and Louis
D. Brandeis—much less the names of those Jews prominent in more recent times
in atomic espionage; in the U.8, executive departments, especially Treasury and
State; and above all, in the personal staffs of the last three Presidents of the
United States.

“Books that leave out such topics and such names are worse than useless.
They are dangerous. They teach the reader to place the blame for the world’s
perilous condition upon people of his own creed and kind, and not where it
belongs—upon scheming alien manipulators. Such books present a picture as
much distorted from the truth as would be presented by a history of the U.S.
Revolutionary War which made no reference to taxation without representation,
the Declaration of Independence, and the Continental Congress; and made no
mention of Thomas Jefferson, Benjamin Franklin, John Hancock, or other men
prominent at the time in influencing public opinion.

“Senator Tenney writes with a confidence and a zeal which the reader im-
mediately senses and shares. Imbued by the emotion of the author, the reader
is swept forward through the mass of details which fill the years between Karl
Marx and the present. He is both fascinated and terrified by the climactic story
of the growth of two tremendous forces, Communism and Zionism, so closely re-
lated in their objectives. The reader sees with the horror which can be in-
duced only by suburb literary writing how the aims of these two forces, Com-
munism and Zionism, are alike hostile to America as a nation and to the Chris-
tian civilization of which our nation is the finest flower. The reader shares
the authors indignation at the subtle way in which Communism and Zionism
have played Christian nations against each other in bloody conflict, and is ap-
palled at the combination of subtle infiltration, brazen bullying, and ever lasting
propaganda with which these two alien forces have ridden rough-shod over the
world and have demanded and secured in this country rights and privileges
which involve the destruction of America and the degradiation of the Christian
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West. Jack Tenney has written of the fall of American man, and of American
women, too, under the blandishments, the bribes, and the intimidation of alien
intruders into the garden spot, America. To read this great book is to arm
yourself with knowledge. With your increased knowledge you will feel in-
creased confidence and have a new power to go forth and defend your country,
your ideals, and your faith. Signed Colonel John Beaty.

Both the ADL and the AJC have declared war on what they term the “radical
right”, the “lunitic fringe”, etc. Their motives must be brought to America’s
attention. The best qualified voice I know of, is the voice of Senator Jack B.
Tenney of the California Senate Fact Finding Committee on Unamerican activi-
ties, a committee which in fact was called the Tenney Committee, for years after
it was formed, thanks to his efforts. He is now out of politics, thanks to the
“smear” but is a successful trial lawyer in Southern California. I have spent
most of this program qualifying him to bring you from his writings, his opinion of
the ADL and the AJC. As he will point out, Jewish groups such as the Ameri-
can Council for Judaism who oppose the un-American activities of the Zionists
and their agencies, receive scant publicity through the ordinary channels of
communication. Let’s have that clearly understood, he is going to talk not about
a race, or religion, but about certain organizations and their objectives. As I
said in prefacing this entire matter, if we can establish that the objective of the
ADL and the AJO is world “socialism”, then it stands clearly revealed that 1
have a right to critize them as they attempt to ‘destroy the radical right”,
particularily as I do believe the matter resolves itself not around a racial or
religious question, but around a question of those who want socialism, and those
who want to retain or regain, our Christian, Constitutional Government. Free
speach is indicated, the question is will the “power to smear”, destroy this fair
exchange of ideas. It is not against the law to advocate socialism. It would
appear to me to be inconsistent to hold public office wherein one swore allegiance
to the flag and the Republic for which it stands, or who swore to defend the
constitution.

Not at the same time one is bent upon achieving the results necessary for a
one-world socialistic government. In due course this too will be resovled, but not
if we allow fear and intimidation to destroy the voice of conservatism.

I bring you Senator Jack B. Tenney's comments on both the ADL and the
American Jewish Congress. 1 assure you, it is impossible to evaluate current
happenings without the information furnished in the writings of Jack B.
Tenny, the former California Senator.

APPENDIX C
THE RECORD ON THE LICENSEE'S EXERCISE OF RESPONSIBILITY

The record establishes the following: (i) Prior to broadcast Mr. Williams
had the October 7, 1964, tape auditioned. This broadcast, inter alia, linked
Judaism with Marxism on the basis of the quotations from Rabbi Wise, “Jewish
Voice” and “Jewish Life” ; and, on the authority of the Kamp letter, also referred
to ADL’s General Counsel Forster as a former member of a Communist spy
ring. Despite the patently defamatory nature of the charges, the licensee has
given no indication that he investigated or made any affirmative effort to evaluate
the charges in that broadcast prior to its presentation.*

(ii) That broadcast occasioned the first complaint by ADL on the same day,
at which time they requested a copy of the script because of the derogatory
remarks about the organization and its general counsel. The licensee still

1Even his later inquiries were sketchy, were directed only to Mr. Cotten, and were
dropped upon the receipt of responses that were far from satisfactory. Thus when asked
about the purported quotation from Rabbi Wise (but only after it had been broadcast
twice, and after the Commigssion’s inquiry had begun) Mr. Cotten (1) referred to alleged
Communist activities of Rabbi Wise, without documentation; (2) cited the New York
Times for a completely different statement; (3) quotes from another rabbi who is men-
tioned in a publication allegedly issued by Rabbi Wise; and (4) then launched into a dis-
cussifon of sources indicating that Jews have been active in the Soclalist movement.
Nowhere does he suggest any source for the alleged quotation from Rabbi Wise., but Mr.
Willilams did not pursue the matter further—efther with Mr. Cotten or with independent
authorities. Instead of investigating Mr. Cotten's charges. Mr. Willlams hints that he has
investigated the ADL and says that it “faired considerably worse than Cotten.” Response
filed Feb. 7, 1966, pp. 21, 55
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assumed no affirmative responsibility and presented the subsequent broadcasts
which repeated and amplified the charges. At a meeting of January 14, 1965,
with ADL representatives, after the presentation of these broadcasts, according
to the aflidavit of one of them (exhibit C to the ADL response of January 13,
1966, pp. 3-7) Mr. Williams said that “he was in no position to judge the accuracy
of the many statements broadcast over his radio station and that he could not
set himself up as a censor” (p. 3); that “he had no way of judging between
Richard Cotten and the ADL” (p. 7); “protested his ignorance and asked for
information” (p. 7); and repeatedly used the phrase “who am I to judge who
should and who should not be allowed to broadcast?” (p. 3). In his pleadings,
the licensee did not dispute that he took the foregoing position.?

(iii) Finally, the licensee explains his present position as follows (reply of
KTYM filed February 7, 1966, p. 54) : KTYM in stating “who am I to judge?”
meant it to be understood by any objective person that when a commentator on
KTYM spends his full time and talent to prepare a 15-minute broadcast per day
(on 25-plus stations) that commentator must be reasonable and practical. In 2
years of broadcasting and of uttering lies and libel, he would have long since been
discredited. KTYM in stating “who am I to judge?” meant it understood by any
objective person that when a delegation of paid professionals from a private
pressure group shows up to counter what the commentator says, and expects that
KTYM accept their credentials as against the commentator’s— 'who am I to
judge?’ signifies—"if you feel you have a legitimate point in opposition, be
KTYM'’s guest and air your view. Who am I to know that you are right”?

2 See, also, response of Dec. 8, 1965, p. 6, and exhibit 10 to that response, a letter dated
Apr. 21, 1965, from Mr. Williams to Mr. Cotten.

The nearest Mr. Willlams comes to demonstrating that he exercised his judgment with
respect tt:! the presentation of these programs would appear to be reflected in the following
statements :

(@) *“Quite objectively, from this standpoint then (referring to letters favoring Mr.
Cotten’s viewpoint), KT'YM has decided that to remove the program of Mr. Cotten from
the air, simply to piem the ADL, would be in the need, necessity, and convenience of the
ADL oanly, and this body is but a minuscule among the total public which KTYM serves.”
(Response of Dec. 3, 1963, p. 12.)

Comment: The issue {8 not the removal of Mr. Cotten’s programs in general, to please
the ADL or for any other reason, but whether the public interest was served by presentin
programs containing grave charges against all Jews without checking the alleged authori-
ties referred to, and will be served by a continuation of this policy of broadcasting matter
of this kind without question.

(b) “But KTYM must judge whether the public interest is being served by the ‘conserva-
lt_;:ce 3”?"’0965“% y;omm from the reaction of the listening audience.” (Response of

. 3. . p. 15,

Comment: Anﬂ judgment suggested here i8 not to be that of the licensee, based upon
verification of the charges bhere in issue, but a mere reflection of the response frecm the
stadt‘lon's audience. This i8 a clear delegation of Mr. Willlams’ nondelegable duties to his
audience.

(c) “In each segarate case or program, KTYM retains by law the right to accept or
reject programs. he exercise of this right, when implemented with great restraint, and
under the guidelipes set forth by the writer on pp. 24 through 29 of KTYM's reply of
Dec. 5, constitutes a basis for ‘quasi-censorship,’ if the ADL so persists. This is a
right tendered to relatively few men. In the exerclse of this right, a licensee cannot
avoid setting himself up as a judge as to what. In his own conscience and in bald honesty,
he permits or rejects. This right is so august a right that it is not exercised lightly by
the licensee. Two ‘‘different licensees, faced with the same programs, might in all honesty
react differently. The ‘censorship’ which they exercise must be in good conscience and be
applied with a velvet glove. In counterdistinction to this censorship, based on a true
sensitivity to broad public responsibility, is the hard-core censorship which would be
proposed by the ADL. ‘Get rid of Cotten or else’—not in 8o many words (the ADL is too
clever for that)—but by a round about method. Such censorship based on the displeasure
of a pressure group I8 truly abhorrent. The writer refuses to engage in this kind of
censorshilp.) and has told the ADL so in its first meeting.” (Response filed Feb. 7, 1966,
pp. 30-31.

Comment: The essence of a licensee’s responsibility is that he should be just as careful—
and, indeed, perha{n more careful-—about what he puts on the air as he is about what he
rejects. Mr. Williams’ rationale tips the scales toward making his station a common
carrier—though I doubt if he runs it that way generally. Thus he seems to say that, save
in the most extreme cases, he should broadcast every program tendered to bim. hile
1 am convinced this is an abandonment of his obligations as the public trustee of his
frequency. even on his basis I submit that this is an extreme case which required that
he make the judgment that the charges in question were reasonablf supported by valid
authorities before rrermlttlng their broadcast. Instead. be persists in accusing the ADL
of trying to ‘‘get rid of Cotten’ because his views are displeasing to them as a “pressure
group”—although the ADL has tried to make clear that it {8 objecting only to programs
containing anti-Semitic material, and not to other programs of Mr. Cotten on other topics.
though they may disagree with him on these, too. Mr. Willlams should exercise his
independent judgment instead of defending at all costs his claimed independence to present
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seriously damaging charges without making his own judgment that their broadcast would
be in the public interest.

None of this can be taken, however, as a statement that Mr. Willlams i8 ready and
willing to discharge his responsibility for determining that matter such as this presented
on his station is in the public interest. Rather, he repeatedly seeks to shift that re-
nﬂ)onsibmty to the public, the Commission, the courts, or even the postal authorities.

or can it be said that the act of presenting the programs in question reflects the making
of the required decizion, because he {s at such pailns to make clear that he may well have
broadcast them simply because he is reluctant to censor anyone, or feels that he is not
competent to make such decisions.
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FCC 66-546

FEDERAL COMMUNICATIONS COMMISSION,
‘Washington, D.C. 20554, June 17, 1966.

TRANS AMERICA BROADCASTING CORP., Radio Station KTYM, 6803 West Boulevard,
Inglewood, Calif.

GExTLEMEN : Reference is made to your application for renewal of license for
station KTYM, Inglewood, Calif., File No. BR-3611.

In an overall review of KTYM's operation, consideration has been given to a
complaint filed on October 25, 1965, by the Pacific Southwest Regional Office of
the Anti-Defamation League of B'nai B’rith (ADL) ; your response to the com-
plaint ; ADL’s reply to your response: your further response of January 5, 1966 ;