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ERRATA—VOLUME 15 (2D SERIES)

Page 25—"Notice of Inquiry and proposed Rulemaking” should be attached to
the previous document as “Appendix A”.

Page 35—Heading should read, “KACY, Inc.”

Page 995—paragraph 4—line 6—Should read, “station will have to rely in
great part * * *”
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I. BACKGROUND

1. This proceeding involves the mutually exclusive microwave
applications of All America Cables and Radio, Inc. (All America),
and the Puerto Rico Communications Authority (PRCA) for au-
thority to construct a three hop terrestrial microwave link between
the All America terminal in San Juan, P.R., and the communications
satellite earth station at Cayey, P.R.

2. In the outstanding authorization for the Cayey earth station, the
Commission ordered that it be completed on or before October 30,
1968. Because the facilities which are the subject of this proceeding
(para. 1) are necessary to enable traffic to be handled via the earth
station, the subject facilities must also be operational on or before
the same date, October 30, 1968. Therefore, the Common Carrier
Bureau staff held meetings with the applicants in December 1967,
and January 1968, to determine whether their differences could be
compromised.

3. Asa result of these meetings, some matters were compromised and
a joint application was filed based upon agreed technical specifications,
interim joint construction, installation, maintenance and manage-
ment arrangements. Under section 319 (d) of the Communications Act,
the applicants requested and received a waiver of the requirements
for a construction permit in order to commence construction prior to
Commission action. Thereafter, on June 11, 1968, a joint construction
permit was granted, limited to construction and equipment tests,
and subject to further orders issued in this proceeding. gonstruction
has proceeded.

4. However, the applicants were unable to resolve their differences
concerning ultimate ownership, operation and the conditions of use
proposed In their competing applications. Therefore, we designated
the applications for hearing on the following issues, and in view of
the time element, directed the examiner to certify the record to us with-
out an initial decision (12 FCC 2d 38, March 19, 1968) :

(a) To determine, on a comparative basis, whether, and to what extent,
the proposal of ITTCRPR [All America]l] or PRCA would better serve
the public interest, convenience, and necessity with respect to the
following:

(1) the rates, charges, practices, classifications, regulations, personnel
and services ;

(2) the proposed degree of reliability and whether such degree of reli-
ability is likely to be achieved ;

(3) the cost of the proposed system, including estimated maintenance
and operating costs ;

(4) the manner by which the facilities and services of the proposed system
shall be made available to authorized carriers;

(b) To determine whether it is necessary and desirable to establish
physical connections between existing and proposed facilities, to establish
through routes and charges applicable thereto and the divisions of such
charges and to provide facilities and regulations for operating such through
routes, within the meaning of section 201(a) of the Communications Act
of 1934, as amended; and, if so, what connections, routes, charges,
facilities and regulations should be established :

(¢) To determine whether it is necessary and desirable to establish
charges, classifications, practices. regulations and other terms and condi-
tions in order to insure that all present and future authorized carriers

15 F.C.C. 24



All America Cables and Radio, Inc., et al. 3

shall have nondiscriminatory use of, and equitable access to, the communica-
tions satellite system and satellite terminal stations within the meaning of
section 201(c) (2) of the Communications Satellite Act of 1962; and,
if so, what charges, classifications, practices, regulations and other
terms and conditions should be established, and further, in this connection
to determine whether the offering of channels to authorized carriers
and users of the Cayey earth station on a contract basis as proposed by
PRCA is consistent with the provisions of the Communications Satellite Act
of 1962 ;

(d) To determine whether grant of any application should be conditioned
to require that channels shall be made available to all communications
common carriers, international and domestic, on the basis of indefeasible
right of user arrangements; and if so, what terms and conditions, if any,
should be established ;

(¢) To determine whether PRCA is required to obtain authority pursuant
to section 214 of the Communications Act of 1934, as amended, to install.
own and/or operate channelizing equipment to be used in connection with
the subject point-to-point microwave radio system ;

(7) To determine, in light of the evidence adduced on all the foregoing
issues, whether or not, and under what conditions, the public interest,
convenience or necessity will be served by the grant of any of the subject
applications, and/or by the establishment of an interconnected system.

5. On April 8,1968, PRCA sought to have the issues enlarged to:

Determine to what extent, if any, a grant to either applicant would best
serve the interests of the Commonwealth of Puerto Rico and result in the
implementation of laws and policies of the United States relating thereto
and to what extent, if any, determinations made on the foregoing issue
bear upon the public interest, convenience and necessity.

All America opposed PRCA’s motion. It argued that under the Com-
munications Act, the public interest of Puerto Rico was not distin-
guishable from the public interest of all the people of the United
States. In a Memorandum Opinion and Order (12 FCC 2d 895, May 16,
1968), the Review Board denied the requested issue, because PRCA
had not shown that the public interest of Puerto Rico differed from the
public interest, convenience and necessity finding required by the Com-
munications Act, and already included as the ultimate issue 1n the case.

6. The Commonwealth of Puerto Rico sought to intervene in the case.
Intervention was denied by the examiner (FCC 68M-828, May 23,
1968). However, the examiner ordered that PRCA could:

* & * Within the bounds of reason, relevancy and economy of presenta-
tion, as determined by the hearing examiner * * * show how a grant to one
or the other of the two applicants would affect the interests of the Common-
wealth of Puerto Rico. * * *

Petitions to intervene, by RCA Communications, Inc. (RCA), Western
Union International, Inc. (WUI), and ITT World Communications,
Inc. (ITT World Com), were granted.

7. A prehearing conference was held on April 9, 1968, and hearings
were held on May 27, 28, 29, 31, June 3, 4, 5 and 11, 1968. The record
was closed by the examiner’s order of June 17, 1968, and pursuant to
the designation order, the matter was certified to the Commission
without an examiner’s initial decision. Proposed decisions and reply
briefs were filed by the parties, and oral argument was held before the
Commission, en banc, on September 12, 1968.!

! The parties have filed unopposed motions to correct the transcript of the oral argument.
There being no objection and it appearing that the corrections requested are necessary and
Lroper. the aforesaid motions to correct the record will be granted and the transcript will

corrected accordingly.
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II. Finpings oF Facr
A. The Applicants

8. PRCA is a Puerto Rico government corporation, authorized to
acquire, maintain and operate communications facilities within Puerto
Rico. The act of May 12, 1942 creating PRCA, empowers it to deter-
mine, fix, alter, change and collect rates, fees, rentals and other charges
for the use of its facilities and services. Its operations are solely within
Puerto Rico. PRCA ﬁrovides about 10 percent of the domestic tele-
phone service within the island. PRCA’s telephone service is limited to
12 telephone exchanges—including the Cayey exchange in which the
earth station will be located—in the east central part of Puerto Rico,
and the offshore islands of Vieques and Culebra. Communications
traffic between the Puerto Rico and overseas points originating or
terminating in PRCA’s territory is routed through facilities owned
by All America and the Puerto Rico Telephone Co., which is a sub-
sidiary of ITT and affiliated with Al} America. PRCA also provides
all of the domestic telegraph service in Puerto Rico. Messages to be
delivered to overseas points are accepted at PRCA offices within Puerto
Rico and routed through PRCA’s system to the office of the designated
international carrier in San Juan. PRCA also accepts messages in San
Juan from the international carriers for delivery within Puerto Rico.
Additionally, PRCA provides domestic telex service. Its subscribers
can place calls to other stations within their exchange, to stations in
other exchanges, and to overseas telex stations. Its overseas telex service
is provided by interconnection in San Juan with the facilities of the
three international record carriers, and PRCA has no ownership or
(l)%her interest in any other communications common carrier in Puerto

ico.

9. All Americais a communications common carrier providing voice
message service between Puerto Rico and overseas points. It is a
wholly owned subsidiary of American Cable and Radio Corp., which
in turn, is wholly owned indirectly by International Telephone and
Telegraph Corp. All America has a 30-percent interest in the earth
station at Cayey. Its operating headquarters are located in San Juan,
which is the other terminal of the microwave link. All America also
has an ownership interest in: (@) the submarine cable between Florida
and Puerto Rico; (5) an over-the-horizon radio relay system between
Monte del Estado, P.R., and the Dominican Republic; (¢) a micro-
wave system used to carry traffic between Puerto Rico and St. Thomas,
Virgin Islands; (d) a coastal harbor telephone station at Cubuy, lo-
cated about 17 miles southeast of San Juan and, (¢) a high frequency
radio system, also located at Cubuy, for communications between Cuba
and Puerto Rico. All of these systems terminate at All America’s op-
erating headquarters in San Juan.

B. Facilities

10. The facilities of the microwave system will be the same which-
ever application is granted since construction has already proceeded
pursuant to the joint construction permit. Both applicants contem-
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plate virtually identical terminal points of the microwave link at the
All America operating headquarters in San Juan and at the Cayey
earth station, with two unattended relay stations at Cerro Las Pinas
and Cerro Marguesa. The system will consist of three duplex radio
channels, each of which will have capacity of 960 voice circuits. One
channel will be used for voice and record services; one will be used for
television transmission; and one will be operated as a protection
(diversity) channel for both, with the voice and record services having
priority over television. In view of traffic projections for the system,
the api)licants agreed that there be installed initially only sufficient
multiplex equipment for the provision of 180 voice circuits on the
primary voice and record channel and on the protection channel.

C. Proposals of the Applicants
(1) All America

11. All America proposes to use about two-thirds of the voice cir-
cuit capacity of the system for its own overseas voice traffic, and to
make the remaining capability of the system available to other carriers
authorized to use the ground station on an indefeasible right of user
(IRU) basis, or alternatively (except for television) on a lease basis.?
IRU would be granted to authorized users for the life of the instant
microwave equipment. Provision would be made for the sharing of
capital and operating and maintenance costs attributable to the sys-
tem, and All America would maintain the system. Grantees would
have the option of increasing their original allotment of voice circuits
in proportion as the total number of available circuits in the system is
increased. A1l America proposes to provide facilities in the microwave
link up to any capacity that the using carriers are authorized by the
Commission to offer to the public, and will treat all authorized carriers

ually when requested to activate new circuits on short notice.

12. All America’s total estimated cost of the system is $1,025,000. On
the premise that the capacity of the system normally will be used two-
thirds for voice and record communications and one-third for televi-
sion, A1l America would allocate 87 percent, or $887,000, of the system
cost to voice and record services and 13 percent, or $138,000, to tele-
vision.* An additional investment at the San Juan terminal, entirely
attributable to voice and record services, would bring the total voice
and record portion of system cost to $916,000. On the basis of the esti-
mated construction cost, the foregoing cost allocation, and the fact that
the system will be initially equipped to provide 180 voice circuits on
each of two channels, the initial investment for an IRU in a voice cir-
cuit will be $5,100. This figure is subject to adjustment to reflect the
actual cost of construction and to readjustment when the system is ex-
panded in the future. The initial cost of an IRU for the television

3 Al America would also make voice circuits in the rystem available to PRCA should
the latter, in the future, desire to use the system for domestic service.

3 All America states that this division 18 in recognition of the fact that the basic use
of the system will be for voice and record service, and the added investment to provide
television factlities is incremental. In making the allocation, All America credlted to
televisfon only construction costs related solely thereto.
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circuit will be $138,000, subject to adjustments to reflect the actual
final cost of construction of the proposed system.*

13. All America estimates the annual maintenance and operating ex-
penses of the system as follows:

Labor, direct____ $100, 400
Social benefits ____ e 12, 000
Supervision ._. e e ——————— - 11, 000
Shift differential ______________ - 2, 000
Meal allowance - —_—— - 800
Transportation ___ . ______ e 5, 200
Rental (Marquesa land, Cayey and Pinas building space) _______ 7, 800
Materials and supplies. 8, 700
Power . e 4, 800
Building maintenance____ - 700
Tower maintenance________ e 600

Total 154, 000

Dividing total maintenance and operating expense between the voice-
record and television portions of the system in the same proportion as
costs, All America estimates that each carrier acquiring FRUS in voice
circuits in the proposed system would incur annual maintenance and
operating expense of approximately $750 per voice circuit. Any carrier
or group of carriers obtaining the IRU for the television circuit would
Incur an annual charge of $20,000. All America will impartially main-
tain and restore, in the event of outage, the circuits of all IRU owners.
14. A carrier purchasing an IRU acquires a capital investment in
the circuit, incurs the depreciation expense, and is entitled to an oppor-
tunity to earn a fair return on its investment. Under All America’s
Ex‘o&osa], the cost of an IRU in a circuit in the future will be the net
ook value of the circuit at the time an 1RU in the circuit is acquired.
In other words, All America would carry idle circuits and not charge
future IRU purchasers for intervening maintenance or depreciation.
15. All America would also lease voice circuits to the authorized
carriers, if they so desired, at a fixed annual charge of approximately
$2,000 per circuit. This annual charge, which would remain fixed re-
gardless of the number of voice circuits actually in use in the system,
1s calculated by dividing All America’s annual revenue requirements
for the proposed system by the initial equipped voice circuit capacity
of the system (180 voice circuits). All America’s estimated annual
revenue requirements for the voice circuit portion of the system is
as follows:

Maintenance and operating expenses®._.__ $134, 000
Property taxes —— 19, 500
Municipal tax_______________________ . ___ 4, 000
Income tax 24, 000
Depreciation expenses e ————— 68, 200
Administrative expense _— 34, 800

¢ All America. a volce carrier, does not propose to use the television channel, since it
considers the service one appropriately to be provided by a record carrier. It contemplates
that the IRU for the television channel might be granted to one of the three international
rmrdtmrrl;ﬁsuservlng Puerto Rico, or two or more on a fractional basis if more than one
requests an .

glt should be noted that. All America 18 subject to certain Puerto Rican taxes from
which PRCA {8 exempt.

¢ Maintenance for voice channels only.

15 F.C.C. 2¢



AUl America Cables and Radio, Inc., et al. 7

Insurance e — 3, 900
Net operating income (8 percent rate of return) . ___________ 73, 000
Total 361, 400

Although the net book value of the si'lstem will be decreased by de-
preciation, the $2,000 annual lease charge per circuit will remain
constant because All America believes that the depreciation will be off-
set by increases in labor and administrative expenses.

16. With respect to maintenance and operating personnel, All
America pro to have 13 technicians and one supervisor allocated
as follows. There would be one technician on duty at each of the San
Juan and Cayey terminal stations 24 hours per day, 7 days per week,
to maintain and operate the terminal stations. Two additional tech-
nicians working an 8-hour shift, 5 days per week, at the San Juan
terminal will be responsible for regular maintenance of the two un-
attended relay stations of the proposed system as well as three un-
attended relay stations in other All America microwave systems.” In
addition, All America proposes to have two technicians on duty 24
hours per day, 7 days a week, at the San Juan terminal who will be
responsible for emergency maintenance of the foregoing five un-
attended relay stations.

(2) PRCA

17. Contrary to its initial proposal as reflected in the designation
order, PRCA does not propose to use the proposed system to provide
domestic, i.e., intraisland, communications services to its subscribers.
It proposes to own the facilities and to lease circuits to the authorized
international carriers on a contractual basis.®* PRCA does not propose
to grant IRUs. It states:

The indefeasible right of use concept might have been practical to PRCA
had it pursued its initial proposal so that the system could be used for both
overseas and domestic traffic. Under the existing proposal, all traffic which
the microwave system will carry will be routed through the international
carriers. If PRCA were to make this facility available on an indefeasible
right of use basis, it would in actuality have little if any ownership in the
system * * *,

18. PRCA’s lease charge per circuit would be set at an amount which
would allow PRCA to recover the system construction costs, that is
depreciation, maintenance and operating expenses (including the cost
of capital),and would, in addition, yield to PRCA a profit of 8 percent
of total unrecovered investment in the system. The sum of these costs,
expenses and profit (revenue requirements) is estimated at $390,620,
broken down as follows:

“ All America proposes integrated operation of the microwave link with its operating
complex and would use the same test board for satellite circuits that it uses for other

overreas circuits.

$ PRCA anticipates that it would have no difficulty in negotiating satisfactory arrange-
ments with the carriers. It has submitted a suggested form of lease arrangement that
would be satisfactory to it.
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Salaries, direct maintenance $78, 000
Employee overhead —— - 32, 296
Maintenance, road and building______________ ——_—— - 8, 000
Parts, spare - 30, 000
Utllities e 3. 000
Lease payments______ — °1, 200
Insurance ___ — - - 7,053
Interest — _— 47, 385
Administrative - 19, 500

Total A e 226, 436
Depreciation Expenses e ———————— 79, 930
PRCA Profit - - 84, 254

Total (revenue requirements)___________________________ $390, 620

? PRCA states that the lease figure does not include payments for space at the earth
station and at the San Juan terminal, and may have to be increased. All America estimates
that the annual charge for its San Juan terminal would be approximately $20,000, and
:gli' tc}l]:l Cayey terminal $6,000 per year, but has submitted no evidence to substantiate

8 m.

19. The lease charge per circuit would be determined by dividing the
revenue requirement by the number of circuits actually leased (never
fewer than 104 for purposes of calculation). Based on estimated rev-
enue requirements of $390,620 and an initial use of 104 voice circuits,
PRCA proposes initially to lease voice circuits in the system at a
monthly charge of $311.50 per circuit or approximately $3,738 an-
nually. As the number of voice circuits leased in the system increases
above 104, or as unrecovered investment decreases, PRCA would de-
crease the monthly charge per voice circuit in accordance with the

formula set forth above.

20. The total annual revenue requirements on which the monthly
lease charge is based includes interest of $47,385, or 414 percent of total
estimated construction cost, and is the cost of capital for financing the
proposed system. The 414-percent interest figure is not included in the
8-percent profit of $84,254, but rather is in addition to that figure.
The monthly lease charge per voice circuit includes compensation to
PRCA for the television capability of the microwave system. PRC.A
does not know if it would make an adjustment in the voice circuit
charge to a carrier or carriers leasing voice circuits which either made
no use of the television capability or used it to an extent disproportion-
ate to the use of voice circuits. PRCA states that it sees “no harm in
permitting the message traffic to ‘subsidize’ television traffic until some
pattern of usage is established and it becomes clear just precisely how
television service is going to be provided in Puerto Rico.”

21. PRCA proposes agbasic staff of 10 technicians to maintain and
operate the proposed system, and will have additional technical per-
sonnel available in case of unusual problems or serious malfunction-
ings requiring specialized skills. There would be one technician on
duty at each of the San Juan and Cayey terminal stations 24 hours
per day, 7 days per week, to operate and maintain the terminal sta-
tions. In addition, there would be one technician on duty for one 8-
hour shift per day at each of the terminal stations who will maintain
the two unattended relay stations and be available to perform duties
at their respective terminal station bases. One technician in San Juan
and one in Cayey will be “on call” at his home or elsewhere to perform
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emergency maintenance, and would be compensated only if called to
duty. Only one PRCA technician would respond to an emergency call
(whereas All America would send two), and it is estimated that such
technician would reach the unattended relay stations within one hour
after a malfunction occurred.

III. CoNTENTIONS OF THE PARTIES

22, All America, and the Common Carrier Bureau urge that the
pro 1 of All America is superior and should be granted, principally
on the ground that All America itself proposes to use two-thirds of
the voice capacity and to grant IRUs for the rest, and PRCA does
not. They point out that the microwave link is an integral and neces-
sary adjunct of the Cayey earth station and is to be used solely for
transmitting interstate or international traffic between the All America
terminal and earth station. Since the Commission’s policy with respect
to earth stations and international cables (e.g., tﬂ: Fpl,orida-Virgin
Islands cable and TAT IV and V) is to relate ownership to use, the;
reason that the same policy should be applied to a microwave lin.K
affording the international carriers access to the earth station when
their overseas traffic goes via satellite instead of cable. An IRU is akin
to ownership and hence is consistent with such a policy.

23. They further assert that the IRU proposal of All America would
afford authorized carriers “nondiscriminatory use of, and equitable
access to, the communications satellite system and the satellite terminal
stations under just and reasonable charges,” as required by section
201(c) (2) of the Communications Satellite Act. In :gdition, they urge
that the PRCA lease proposal is inconsistent with section 2013::) (2)
because it improperly includes in operating expenses the 414-percent
interest charge on borrowed capital, as well as an 8-percent return, and
because the charge for voice circuits includes compensation for the
television capability of the system and thereby discriminates among
carriers.

24. All America and RCA urge that All America’s IRU proposal
(an initial per voice circuit ¥urchase price of $5,100 plus $750 annu-
ally) would result over the life of the system in considerable economies
to the carriers as opposed to PRCA’s per voice circuit lease charge of
§3,738 annually. However, the Common Carrier Bureau claims that
they overstate the savings. For, while the carriers would pay less per
voice circuit on an IRU basis, the purchase price constitutes a capital
investment which would go 1into their rate base and on which they
would incur depreciation expense. Moreover, while PRCA’s initial
lease charge per voice circuit is more than All America’s, the PRCA
charge would decrease as more circuits in the system are used whereas
the AIl America lease charge would remain constant. It is conceded by
all parties that, at least initially, rates to customers of the international
carriers will be the same whether All America or PRCA obtains the
microwave grant, since the carriers propose composite rates rather
than different rates for the same type of service rendered via cable or
satellite.

15 F.C.C. 2d
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25. Claiming that PRCA’s maintenance proposal is inadequate, All
America asserts that twice as many maintenance personnel would be
desirable. It further asserts that its own manpower requirements are
lower because it is already operating in the San Juan terminal and can
make use of such personnel as needed. The Common Carrier Bureau
disagrees with All America’s contention that PRCA’s maintenance
proposal is totally inadequate. However, the Bureau urges that the All
America maintenance proposal is nevertheless superior and that this
preference is entitled to more weight because the PRCA proposal con-
templates emergency performance by “on call” personnel and only one
technician would respond to such a call, whereas All America would
send two.

26. PRCA urges that the two proposals are substantially equal ex-
cept for the IRU versus lease distinction, and that its application
should be granted because the facilities are located wholly within
Puerto Rico, and should therefore be licensed to the domestic carrier
operating in the Cayey area. It further asserts that no section 214
certificate is required, since PRCA would be operating as a “connecting
carrier” within the meaning of section 2(b) of the Communications
Act. All America takes issue with this position as a matter of law,
but the Common Carrier Bureau does not reach the question in view
of its recommendation for a grant to A1l America.

27. Rafael A. Riviera-Cruz, Solicitor General of the Commonwealth
of Puerto Rico, testified on behalf of PRCA at the direction of the
Commonwealth’s Governor and Attorney General as to why the Com-
monwealth favors a grant of the application to PRCA and why the
Commonwealth believes that such a grant would be to its best interests.
Generally, Riviera-Cruz testified concerning (a) the extent to which
the Commonwealth government actively participates in matters which,
in other areas, might be left to private interests; () how government
participation has led to the island’s economic development over the
¥ast few decades; (c¢) the history of the United States relationships to

uerto Rico; and (d) the economic and other benefits which the Com-
monwealth would receive were PRCA to be granted the authoriza-
tion. Specifically, he testified that the Commonwealth favored a grant
to PRCA because the microwave operation would be a source of rev-
enue to PRCA (which operates at a loss in providing domestic service)
and would enhance the prestige of the Commonwealth. In addition
to pointing to the dominant role of ITT companies in the Caribbean
area, the golicitor General urged that the Commission should respect
the views of the Puerto Rican government because of its Common-
wealth status and “unique relationship” with the United States. He
further suggested that a grant to PRCA would accord with United
States policy of promoting the development of Puerto Rico and its
local independence in matters of commerce.

28. On the question of IRU versus lease, PRCA points out that, to
date, all terrestrial links to other earth stations have been licensed to
local carriers with circuits made available to international carriers
on a lease basis. The PRCA lease proposal, being almost identical to
one in effect for the terrestrial link between Honolulu and the Paumalu
earth station, cannot be said to be contrary to Commission policy.

15 F.C.C. 2d
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Moreover, the IRU concept would be impracticable for PRCA since
all traflic on the Puerto Rican earth station link will be routed through
the international carriers, and PRCA would therefore have little or
no ownership of facilities. With respect to recovery of interest expense,
PRCA notes that it is not a stock corporation which can rely on equity,
but a public corporation operating at a loss. However, in the event of
a Commission determination that PRCA should not be permitted to
recoup interest expense, PRCA states that the Commission could so
condition its grant. In response to the contention that its lease proposal
subsidizes television and discriminates among carriers, PRCA notes
that the television use is uncertain now and it proposes to make changes
as it gains experience.

29. In reply to PRCA’s contentions, the Common Carrier Bureau
asserts that this case is different from Paumalu, Andover and Brewster
Flat because: (a) this is the first contested, comparative case; (b)
in those cases existing facilities of the local carriers were utilized in
substantial part, whereas here entirely new facilities are required so
that there is no question of a substantial, uneconomic duplication of
facilities or ineflicient use of spectrum; and (¢) in those cases the ter-
restrial facilities were used, and continued to be used, to handle do-
mestic traffic of the licensee carrier as well as earth station traffic,
whereas here the facilities will be dedicated to serving the Cayey earth
station and will not be used by PRCA, at least initially, for intra-
Puerto Rico traffic. It asserts further that no general policy has yet
been established as to which entity or entities sﬁzuld operate the con-
necting facilities between an earth station and a central operating of-
fice when no facilities exist. The Bureau states that it favors the IRU
concept both as a means of assuring equitable and nondiscriminatory
access to the earth station and also because of the public interest con-
sideration of encouraging carriers to invest in the facilities which they
use to provide service to the public.

30. The Bureau agrees that the desires of the Commonwealth are
entitled to consideration and would be of decisional significance if the
two proposals were equal or approximately so. However, since it does
not believe that this is the case here, the Bureau urges that the Com-
mission should not reject a superior proposal offering more benefits
to the Commonwealth as a whole in terms of communications service
because the Commonwealth would prefer to have an entity in which
it has a proprietary interest perform the service. The Bureau claims
that the evidence on behalf of the Commonwealth does not demon-
strate how a grant to PRCA would result in better, more efficient or
less expensive service or would further the economic goal, status or
prestige of the Commonwealth.

CONCLUSIONS

31. The competing proposals of the applicants in this case do not
present substantial comparative differences in some respects. Since
construction has already proceeded pursuant to the agreement of the
applicants and the joint construction permit, the technical facilities,
system reliability and construction costs will be virtually identical no
matter which entity is licensed. Thus, our comparative evaluation must
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turn on the differences in their proposals for operating the system,
and on our determination as to whether the public interest would be
better served by relating ownership of the earth station link to use of
the system or by licensing another carrier to lease the facilities to the
carriers using the system.

32. While the estimates of All America and PRCA as to annual
operating costs and revenue requirements are relatively close, those of
PRCA are somewhat higher.!® The differences in details appear to be
attributable primarily to the circumstances that All America is sub-
ject to various taxes from which PRCA is exempt, and PRCA includes
4.5-percent interest on borrowed capital in its operating expenses, in
addition to proposing an 8-percent return. Since PRCA proposes to
recoup such cost of capital as well as an 8-percent return, whereas
All America proposes only an 8-percent return on its lease alternative
and no return on the basic IRU proposal (except as All America and
the authorized carriers would each include its share of the facilities in
its own rate base), the All America proposal is preferable on this
score.!!

33. It also appears that the All America proposal will be less costly
to the carriers using the system, as claimed by All America and RCA,
though we agree with the Common Carrier Bureau that they over-
state the savings. Under PRCA’s proposal, the annual per voice cir-
cuit charge is $3,738 as compared to an initial IRU purchase price
of $5,100 plus $750 annually under All America’s IRU proposal (see
paras. 11 and 12, above) or $2,000 annually under its alternative lease
proposal. While PRCA proposes to decrease its charge as more cir-
cuits in the system are used, All America’s lease charge would remain
constant. However, All America states that the price of an IRU is
subject to readjustment when the system is expanded in the future
heyond the initial 180 voice circuits. Moreover, we think it follows
from the difference in estimated revenue requirements and proposed
returns that the PRCA proposal is likely to be more costly to the car-
riers. The circumstance that the carriers propose to charge the same
composite rate to the public for service via satellite or cable, regard-
less of whether All America or PRCA obtains the microwave grant,
does not do away with the need for concern as to the ultimate effect
on rates to the public. The cost of facilities to the carriers is bound
to be reflected eventually in rates charged to their customers. Accord-
ingly, the A1l America proposal warrants a preference in this area also.

34. The PRCA lease charge per voice circuit includes compensation
for the television capability of the system. It is asserted that one effect
of this proposal is to subsidize television service through higher rates
charged to the users of voice and record services and that it is dis-
criminatory against carriers who do not plan to provide television
transmission service, contrary to the requirements of section 201 (c) (2)

10 WWe note that PRCA has not included the cost of leasing facilities in the earth station
and in the All America terminal in San Juan. Moreover, regardless of the outcome of
this proceeding, PRCA will own the repeater site and buildings at Cerro las Pinas. It
states that it would use them for other services and make them available to Al Amerieca
for a nominal fee. PRCA assumes that All America would do the same with respect to its
San Juan terminal in the event of a grant to PRCA.

1" While PRCA states that the Commission could condition a grant to it to exclude the
interest item. this is a comparative proceeding and the decision should turn on the
proposals of the applicants.
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of the Communications Satellite Act. We think that the cost of the
television capability of the facilities should be segregated from the
voice circuit cost. W};lile the PRCA proposal is deficient in this respect,
All America’s proposal also has some questionable aspects. All America
estimates that the capacity of the system will normally be used two-
thirds for message traffic and one-third for television. However, it
allocates only 13 percent of the system cost to television, counting only
those construction costs related solely thereto, and proposes an annual
charge of only $20,000 for the carrier or carriers obtaining the IRU
for the television channel. All America states that this 1s because
the basic use of the system will be for voice and record service, and
the added investment and operating expense to provide television
facilities is incremental. All America contemplates that the IRU
for the television channel might be granted to one of the record
carriers, or to two or more on a fractional basis if more than one re-
quests an IRU.»? But, it is not clear on precisely what basis the tele-
vision capability and costs would be apportioned in the event that
more than one carrier has television requirements.

35. It may be that both applicants have been handicapped in their
proposals by an unavoidable present uncertainty as to future use of the
system for television service. Accordingly, while the All America
proposal comes closer to segregating costs and charges, and to this
extent is superior to the clearly deficient PRCA proposal, we do not
attach decisional significance to the difference. We are unable to
determine, on the basis of the record, whether the sale of an IRU
in the television circuit would assure equitable and nondiscriminatory
access to the earth station for the provision of television transmission
service. A grant to either applicant would require appropriate condi-
tions to protect the public interest and to insure consistency with the
provisions of section 201(¢) (2) of the Communications Satellite Act.

36. On the matter of maintenance, we conclude that the All America
Eroposal is entitled to a comparative preference. All America will

ave technical personnel on duty 24 hours a day to cover all sites
and will have two more persons on its assigned technical staff than
PRCA. Under the PRCA proposal emergency maintenance would be
performed by “on call” personnel, who Wouldy be compensated only if
called to duty. PRCA estimates that a technician would reach the
unattended_stations within one hour after a malfunction occurred.
Moreover, PRCA would send only one technician in response to an
emergency call, whereas All America would send two.

37. The principal si%;iﬁcant difference between the two applicants is
that A1l America will be a primary user of the system and will grant
other authorized carriers access to the facilities on terms akin to owner-
ship, whereas PRCA is seeking a fnmt for the sole pu of leasing
the facilities to All America and the other authorized carriers. We
are not persuaded by the suggestion that the IRU concept is per se
preferable to a leasing arrangement as a means of assuring equi-
table access to an earth station. As PRCA correctly points out, terres-
trial links to other earth stations have been licensed to local carriers,
with circuits made available to authorized carriers on a lease basis.

u Intervenor ITT World Com. hag already expressed an interest in the television channel.
45 F.C.C. 24
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It is the Commission’s responsibility under section 201(c) (2) of the
Communications Satellite Act to insure equitable access to an earth
station, and any grant here would incorporate that requirement. How-
ever, the IRU conce[ﬁ isa fprzwtica.l and reasonable method of relating
ownership to use where facilities are to be used by more than one
carrier.”® Therefore, if, as we believe, the ownership principle appro-
priately applies here, the All America proposal warrants a substantial
preference over the lease-only proposal of PRCA.

38. In general, we think that common carriers should own the
facilities they use to serve the public unless there is some advantage
in utilizing the facilities of another carrier or other entity, such as
economy, efficiency, spectrum conservation, etc. Moreover, since the
instant microwave system is dedicated exclusively to earth station
traffic and is an indispensable adjunct of the earth station, there is
considerable force to the argument that an analogous policy of owner-
ship should apply. In our Second Report and Order on Ownership and
Operation of Earth Stations, we stated (5 FCC 2d 812, 818-819) :

We find that the most logical and equitable formular is one under which
ownership is reasonably related to use. Any major departure from this prin-
ciple would, in essence, mean that a carrier ready, willing, and able to pay
for facilities which it actually requires to handle traffic would be required
to lease them from a second carrier. The sole function of the second carrier
would be that of the investor in facilities on which such second carrier would
realize a return at the expense of the first carrier user. In this connection we

note that in our TAT—4 decision we stated that in the future we could ex-
pect ownership in cables to reflect the use made by the various carriers.

39. PRCA has not established any countervailing advantages in
granting these facilities to a middleman carrier. Unlike other earth
station situations, such as Hawaii, there is no question here of un-
economic duplication of existing facilities or inefficient spectrum usage
if All America is authorized to own the microwave system. Tﬁe
Puerto Rican microwave facilities are entirely new and will be devoted
exclusively to earth station traffic, at least initially.’* Moreover, the
All America proposal is preferable insofar as maintenance and costs to
the authorized carriers are concerned. And since the earth station link
will terminate in All America’s San Juan central operating head-
quarters where other overseas facilities also terminate, A1l America
would appear to be in a better position to achieve integrated opera-
tions on an efficient and economical basis. For example, All America
proposes to use the same test board and to draw on technical personnel
In its terminal to assist in maintaining the earth station link.

40. Indeed, PRCA does not claim that its proposal is superior from
a communications standpoint. Its position is rather that the two pro-
posals are approximately equal in this regard and that it is entitled to
a grant on other policy grounds. PRCA asserts that the facilities are

13 An IRU gives an interest which is rufficient to obtain most of the important goals
of joint ownership, such as an indisputable right to use a proportionate srhare of the
facilities, at costs which are prorortlonnte to total cost without including a return
element to the licensee, and inclusion of the investment In the acquired circuits in the
acquiring carrier’s rate base. And, at the same time, efficiency {3 furthered by retaining
lhc:l 'responslblllty for maintenance and operation of the system in the hands of a single
entity.

1 We note that All America proposes to make volce circults in the system available
to PRCA should it desire, in the future, to use the system for intra-Puerto Rico service.

15 F.C.C. 2d
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“domestic” and should therefore go to a domestic carrier, and that this
would afford diversity as well as accommodate the wishes of the Com-
monwealth of Puerto Rico. For the reasons set forth above, we do
not regard the two proposals as approximately equal on their merits.
We shall nevertheless consider the asserted policy grounds.

41. Contrary to the contention of PRCA, the microwave facilities
are not “domestic” despite their physical location entirely within the
commonwealth of Puerto Rico. A microwave link between the oper-
ating headquarters of an international carrier and an earth station of
an international communications satellite system, which is to be used
exclusively or principally for overseas earth station traffic, is clearly
part of an interstate or foreign line. See sections 3 §e) and 3(f) of the
Communications Act. Cf. C’agi‘}omz'a Interstate Telephone Co. v. Fed-
eral Communications Commission, 328 F. 2d 556 (C.A.D.C.); Idaho
Microwave, Inc, v. Federal Communications Commission, 352 F. 2d
29 (C.A.D.C.) ; General Telephone Company of California, 13 FCC
2d 448. We are also of the view that section 214 of the Communica-
tions Act is applicable to a line of this nature and that PRCA would
not have exempt status as a “connecting carrier” within the meaning
of section 2(b). See Memorandum Opinion and Order in docket No.
17333, FCC 68-973 (September 27, 1968) .25 If there is any force to the
argument that the type of carrier should match the type of facility, it
tends to support a grant to an international carrier KE: All America.

42. PRCA'’s further contention that it should receive a grant because
of the dominant position of ITT and its subsidiaries in the area of
Puerto Rico might carry some weight if PRCA were seeking to com-
pete with All America in providing services to the public. But PRCA
does not presently propose to use the facilities for its own traffic and,
in the event it should undertake to do so in the future, has not sug-
gested that it would engage in overseas operations as an authorized
user of the communications satellite system. In the circumstances, we
fail to see how a grant to PRCA would promote diversity in the
sense of enhanced competition. While diversity may be furthered by
permitting others to own a portion of the facilities used by a carrier in
serving the public, there are operational drawbacks to this type of divi-
sion and it is inconsistent with the principle set forth in para. 38 above
in the absence of countervailing advantages.

43. The Commission has given careful consideration to PRCA’s
final argument with respect to the desires of the Commonwealth of
Puerto Rico. This factor is clearly the strongest point in favor of a
grant of the PRCA application, and we would be inclined to accord
decisional significance to the wishes of the Commonwealth if the two
proposals were equal or approximately so. However, in our view the
record establishes that a grant of the All America proposal would re-
sult in more efficient and less expensive service and would better ac-
cord with the principle of relating ownership to use as a matter of
communications policy. That being so, the publ[:c in the Commonwealth
of Puerto Rico should derive some benefits from a grant of A1l Amer-

18 Unlike All America, PRCA has not filed an application for a section 214 certificate
to authorize channelizing equipment. The filing of such an application would be required
in the event of a grant to it.
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ica’s ap;ﬂication. In the circumstances, we cannot conclude that this
point of preference for PRCA is sufficient to outweigh the superior
aspects of the All America proposal.

44. In light of all the foregoing we conclude that the public interest
would be better served by a grant of All America’s applications, and
a denial of the PRCA applications. We further find that the subject
facilities are necessary to provide physical connection between exist-
iélg comll)nlt%nications facilities in San Juan and the earth station near

ayey, P.R.

4y5.yWe turn to the conditions to be placed on the authorizations
pursuant to the Commission’s authority under sections 4(i), 214(c)
and title ITI of the Communications Act of 1934, and section 201 (c) (2)
of the Communications Satellite Act of 1962.1¢

46. Consistently with our action in American Telephone and Tele-
graph Co., et al., 38 FCC 1315, 1321, and in order to effectuate the pur-
pose of section 201(c)(2) of the Communications Satellite Act, we
shall condition both the construction permit and the certificate to be
issued to All America to provide that authorized carriers shall have
equitable access to the Cayey earth station through the proposed facil-
itles, on fair and nondiscriminatory terms. Since we cannot deter-
mine at this time, on the basis of the record, whether the sale of an
IRU in the television circuit will comport with that requirement, we
shall also impose a condition that All America may not dispose of any
interest in the television circuit of the proposed system without fur-
ther authorization by the Commission. We can foresee that there may
be instances when the authorized carriers would properly wish to
acquire voice circuits in the proposed system on a lease basis, e.g. a need
for a voice circuit for a short period of time, and shall therefore re-
quire All America to permit the authorized carriers to acquire voice
circuits on either an IRU or a lease basis. In order to insure that the
lease charges, terms, and conditions comport with the requirements
of section 201(c)(2) of the Communications Satellite Act, we shall
retain jurisdiction over these matters.!’

47. Intervenor Western Union International (WUI) urges that a
grant should contain a condition that All America must make space
available to the authorized carriers in its San Juan terminal in order to
assure them equitable and nondiscriminatory access to the earth sta-
tion. There is no evidence on this point in the record, and we are not in
a position to determine whether such a condition 1s necessary, equi-
table or in the public interest. However, the interests of the carriers
are protected because we are retaining jurisdiction over all aspects of
this matter in view of the various problems and uncertainties which
remain with respect to future use and growth of the system. WUI may
wish to explore this question further with the Common Carrier Bureau

16 While the provision of facllities by one carrier to another does not ordinarily come
within sectlons 201-205 of the Communications Act, the statutory authority cited above
includes ample power to impose conditions reasonably required in ‘the public interest and
in the execution of our resPonslbmtIes under the 1934 and 1962 acts.

17 Insofar as the public {8 concerned, it appears that rates presently on file with the
Commission, or amendments thereto which may become effective, will apply. The record
shows that this will be the case for All America’s services and there is nothing to
indicate that the same will not be the case for the other authorized carriers. The record
:ioon go{))establlsh the need for a requirement as to interconnection of facilities under
ssue 2(b).
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and the other carriers involved, in an effort to reach a mutually satis-
factory solution. In the event that the matter remains unresolved and
WTUT properly supports its claim, the Commission will take such action
as then appears appropriate.

48. As noted, joint construction permits (file Nos. 4026 through
4029-C1-P-68) have been granted to All America and PRCA which
were expressly made subject to further orders issued in these proceed-
ings. Since we are granting All America’s applications, we will order
that the construction permits to be issued shall supersede the said joint
authorizations. In this connection, we note that All America’s prede-
cessor, ITTCRPR, and PRCA, by Agreement of February 5, 1968,
provi(ied that the successful appﬁcant herein would reimburse the
other for contribution towards costs and expenses attributable to the
construction and installation of the subject facilities in accordance with
the terms specified in the agreement. Qur action herein is not intended
to relieve All America of any obligations it has under that t,
as amended or supplemented. After A1l America has fully reimbursed
PRCA for all })roper and necessary contributions towards the cost of
construction of the subject facilities insofar as consistent with appli-
cable rules of the Commission, it shall account for such reimbursement
in compliance with part 31 of our rules.

ORDER AND OCRRTIFICATE

49. It is hereby certified, That the present or future public conven-
ience and necessity require or will require operation of the equipment as
proposed for use In conjunction with the subject point-to-point micro-
gave mf(’liﬁ system between San Juan, P.R., and the earth station near

ayey, P.R.; '

50. It is ordered, That application file No. P-C-6811 /s granted and
that All America Cables a.ns Radio, Inc. /s hereby auth. to oper-
ate the channelizing equipment heretofore authorized to be installed
by the Commission’se%) er and Certificate, File No. P-C-6811-A
granted on May 15,1968 ;

51. It is further ordered, That the above described microwave appli-
cations of All America Cables and Radio, Inc. (file Nos. 690 through
693—C1-P-68) Are granted subject to the terms, conditions, and limi-
tations i{)eciﬁed below; and that the above described applications of
Puerto Rico Communications Authority Are denied;

52. It is further ordered, That the authorizations granted herein
shall be subject to the condition that the facilities authorized shall be
made available to all authorized carriers, as defined in section 25.103
(b) (1) of part 25 of the Commission’s rules, and to such others as
are, or may in the future be, authorized by the Commission to use the
communications satellite system on such fair and nondiscriminatory
terms as will assure equitable access thereto;

533. It is further ordered, That All America Cables and Radio, Inc.
shall make available to all authorized carriers and users, as defined
in the orderi.n% clause immediately above, who are authorized to ac-
quire them, and to other carriers, circuits on an indefeasible right of
use basis; or if such carriers do not desire to acquire circuits on an

15 F.C.C. 2d4
106-513—68—3



18 Federal Communications Commission Reports

indefeasible right of use basis, by lease upon such terms and conditions
and at such rates as may be a%»]roved or prescribed by the Commission :

54. It is further ordered, That All America Cables and Radio, Inc.
shall not dispose of any interest in the television transmission capacity
of the facilities authorized herein without prior authorization of the
Commission;

55. It ig further ordered, That All America Cables and Radio, Inc.
shall not, except upon authorization of the Commission, dispose of
any interest in circuits in the facilities authorized herein to any carrier
not fully subject to title IT of the Communications Act of 1934, as
a.mendeg ;

56. It is further ordered, That All America Cables and Radio, Inc.
shall not increase the voice circuit capacity in the system beyond the
initial 180 unless authorized by the Commission ;

57. It is further ordered, That the construction permits granted
jointly to All America Cables and Radio, Inc. and Puerto Rico Com-
munications Authority on June 11, 1968 ( file Nos. 4026 through 4029-
C1-P-68) Are superseded by the authorizations herein granted to All
America Cables and Radio, Inc.;

58. It is further m‘dereé, That the Commission retains jurisdiction
over all aspects of this matter; and

59. It i8 further ordered, That the motions to correct transcript filed
September 16, 1968, by Puerto Rico Communications Authority;
September 18, 1968, i)y the chief, Common Carrier Bureau; Septem-
ber 20, 1968, by All America Cables and Radio, Inc.; and September 23,
1968, by Western Union International, Inc., Are granted and that the
transcript i corrected accordingly.

Feperar CoMMUNIOATIONS COMMISSION,
BeN F. WarLE, Seoretary.

15 F.0.0. 24
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FCC 68-915
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
Wasningron, D.C. 20554

In re Request by
AwmericaNn Broapcasting Cos., Ixc.
Concerning Lack of Comparable Facili-
ties in Various Television Markets

(September 5, 1968)

The Commission, by the Commissioners Hyde, Chairman; Lee,
Wadsworth, Bartley, gox, and Johnson, with Commissioner Cox dis-
senting and issuing a statement in which Commissioner Johnson joins,
approved the following document :

Mgr. LEoNarp H. GOLDENSON,
President, American Broadcasting
Companies, Inc.,
1330 A venue of the Americas,
New York, N.Y. 10019
Dear Sir: Your letter of March 29, 1968 to Commissioners Lee and
Cox together with communications from other interested persons
relevant thereto have been carefully considered by the Commission.
The Commission continues to be concerned with the problems raised
by lack of comparable facilities in various television markets—par-
ticularly the %?blems of internetwork competition. It does not, how-
ever, believe that in the circumstances it would be appropriate to take
the actions uried by you. The Commission will continue to keep in
close touch with developments in this area.

By DirectioN oF THE COMMISSION,
BEN F. WarLE, Secretary.

DisseNTiING STATEMENT OF CoMMIssioNER KENNETH A. Cox 1N WHICH
CommissIONER NICHOLAS JOHNSON JOINS

My file on this matter is nearl%}::wo inches thick, including very
bulky memoranda from our staff. The problem posed is one which the
management of one of our three national television networks considers
crucial to its ability to remain competitive. Yet a majority of my col-
leagues have disposed of this very complex matter, after the briefest
of oral discussion, in a letter of just nine lines. They simply state their
conclusion—that “in the circumstances,” which are not specified in any
way, it would not be appropriate to take the actions urged by ABC—
without giving any rational explanation for this result. I have
complained of other instances where similarly inadequate grounds have
been given for the results reached, because this makes it impossible for

15 F.CC. 22
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parties adversely affected or for Commissioners who disagree with
the result to come to grips with the majority’s action.

Here, for example, I cannot tell, on the basis of the letter or of the
oral statements of my colleagues, whether the members of the majority
believe (1) that there is no problem because ABC now enjoys equal
competitive status, (2) that even though it lacks equally competitive
facilities, the recent developments complained of do not pose an
serious threat to ABC’s competitive position, (3) that even 1f ABC’s
position deteriorates, the public interest will not be impaired, (4)
that there is a problem, the public interest is endangered, but we lack
legal authority to act as ABC has requested, (5) that the public in-
terest may be damaged but that dealing with the problem would re-
ﬂuire a course of action markedly different from anything we have

one before, and that this is just too much trouble, or (6) that un-
restrained competition must be preserved, even if it results in loss or
deterioration of service to the public. It is therefore very difficult to
comment on their action.

Whatever their reasons, I think the result is contrary to the public
interest. I wish I had time to develop the matter fully, but I must
content myself with a very brief statement of my position.

ABC has always been at a competitive disadvantage in terms of
facilities. This has been recognized for years by the Commission and
the Congress, and the achievement of three fully competitive commer-
cial networks * has been a major objective of congressional and Com-
mission policy. No one has urged that it is any obligation of govern-
ment to insure that all three networks realize equal profits. But I think
there has been agreement that it is an appropriate concern of govern-
ment to provide the opportunity for equal access to the national au-
dience which is a necessary prerequisite to free and equal network
competition.?

In recognition of this obligation, the Commission has done a num-
ber of things. It dropped-in third VHF channels in New Orleans,
Rochester, Syracuse, Gg'eand Rapids, etc. to permit the development
of competitive outlets for ABC,* and proposed similar action in seven
other markets. Similarly, the Commission deintermixed Fresno,
Bakersfield and Elmora—and was well on the way to doing the same
thing in Evansville, until, having proposed such action in seven other
markets, it abandoned the whole deintermixture concept in the wake
of the all-channel set legislation. Again, this technique was designed

11 do not suggest that three national program servicer provide all the program diverrity
that may be needed. But faced with the facts that the Dumont Network had ceased
operations, largely because of lack of outlets, and that ABC was also lagging in that
regard. it was natural for all concerned to concentrate on achieving the goal of three
competitive networks. The abortive Overmyer Network came into existence much later, but
was not comparable in scope or function to ABC, CBS and .

2 This is not to say that &)roﬁts are irrelevant to this problem. To the extent that lack
of equal access to the audience results in lower ratings than ABC’s programs would
otherwise obtain, this makes that network’s sales job more difficult and reduces the rates
at which its commercial time can be sold, which, In turn, reduces its revenues and profits.
This may then compound the groblem by reduclnf ABC’s financial resources for its contin-
uing competitive struggle with CBS an NBC. If equality of facilities Is ever achieved,
then the networks will ge free to compete for afiliates, programs, audiences, and adve g
revenues on an equal basis. No doubt they will earn varying levels of profit, but that
would be no occasion for governmental intervention.

3In several instances it denied requests that these channels be reserved for noncom-
mercial educational use, pointing out that ABC's need for a VHF outlet in order to be
competitive wns more critically important than the admittedly desirable objective of
establishing a VHF educational station.

15 F.C.C. 2d



American Broadcasting Cos., Inc. 21

to open up the Eotential for multiple services—including a third com-
mercial network outlet by ?roviding for competitively equal facilities.

Following the majority’s action in terminating our drop-in pro-
posals, we considered a number of other devices for equalizing net-
work competition. These included market sharing and time sharing,
among others. Indeed, Chairman Minow, in casting the decisive vote to
kill the drop-ins, appended a concurring statement in which he said
all such possible alternatives had to be fully explored. But all our
discussions led to nothing, and the Commission finally wrote to ABC,
on March 19, 1965, indicating that it was still concerned about the com-
Fetit.ive situation but rejecting all the proposals which had been made

or alleviating the situation in the major two VHF markets.

A fter that, things settled down to a sort of stabilized stand-off. ABC
still lacked equal competitive outlets, but it had achieved, and seemed
likely to maintain, a level of access which apparently assured it of
viable status as a national network—though its lack of equal competi-
tive opportunity hampered its efforts to achieve full parity with CBS
and Ng(}'. For example, even when it develops programs which lead
in their time periods in those markets having three equal facilities,
it still lags in overall ratings because of its problem in gaining
access for 1ts programs in one and two VHF markets where it must
often content itself with delayed exposure in less desirable time slots.
And its perennial third place position, in turn, further compounds
its difficulties in building a fully competitive service. This damages
not just the interests of ABC and its shareholders. Its disadvantage
means that its affiliates normally are unable to charge rates equal to
their local competitors who are affiliated with the other two net-
works. This means that their ability to ﬁovide an equally competitive
local service is also often impaired. Thus the entire viewing pub-
lic—even in markets having three or more equal facilities—is de-
prived of service it could reasonably expect to receive if ABC, and its
affiliates, enjoyed equal competitive opportunities.

It should be noted, of course, that even this precarious position
was attained at a high—and damaging—cost. ABé) was able to obtain
VHTF affiliates in some one and two markets by the device of pay-
ing such affiliates a much higher ]percen of their rates than ABC—
or the other networks—normally pay. In my judgment this is un-
desirable. Ideally, the affiliates of a network should enjoy the same
compensation rights and other terms and conditions, with any dif-
ferences in their value to advertisers reflected in increased rates, on a
logical and consistent basis. But ABC found it necessary to pay pre-
mium compensation in these scarcity markets, thus further increasing
its operating costs and reducing its resources in its efforts to achieve
competitive Farlty. And, eventually NBC decided to use similar tac-
tics in Charlotte, Dayton and Toledo, with the results about which
ABC is now complaining. In this kind of competition, NBC has all
the advantages.

With things in this posture, ABC increased its revenues along with
CBS and NBC. It increased its percentage share of total television
network revenues from 1956 through 1961, but thereafter its share fell
off a bit and stabilized in the range 25.3 to 27.7 percent in the period
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1962 through 1967. Furthermore, its network operation, as such, lost
money in every year beginning with 1963. While its overall opera-
tions—including its owned and operated stations—remained profita-
ble its percentage share of total network profits has fallen sharply from
its peak in 1961, and was less than one-third of that peak rate in 1967.
Thus, while its television operations continue to turn a profit, this
should not obscure ABC’s very real competitive problems. The situa-
tion cannot be said to be healthy when one network earns 7 percent
of total industry profits and its two competitors share the remaining
93 {g‘cent! ‘

ABC tried to improve its situation by merging with International
Telephone and Telegraph. I voted against approval of that merger be-
cause I thought it had other aspects which were contrary to the public
interest. In any event, I felt—and still feel—that its basic problem
was lack of equality in station facilities, and I did not see how the
merger Woultﬂxelp correct this. Assuming that the merger would have
yielded substantial additional financing for ABC—and there was evi-
dence that ITT expected to withdraw money from the network, rather
than ?ut it in—this would have helped only in the short run, use
I don’t think sheer money would have won enough VHF affiliates to
make ABC equally competitive.

The merger fell through when ITT withdrew because of delay in
resolution of the appeal from a favorable Commission ruling. ABC
was thus right back where it had been—except that the status quo
which had existed for several years began to come unstuck. ABC gave
up VHF exposure in Louisville and Jacksonville, shifting to full af-
filiation with UHF stations in those markets. This clearly benefits
the struggling UHF stations there by giving them a full network
schedule, with strong shows as well as weaker ones. This greatly im-
proves their competitive posture as compared to their former situation
where they got the tail end of the three networks’ schedules. In the long
run I think this will benefit ABC—when the all-channel law is fully
effective and a high-powered UHF station will enjoy circulation quite
comparable to its VHF competitors. But for the short run ABC suf-
fered a loss in circulation because it shifted its most popular programs
from one of the two VHF stations where, even though often presented
in less desirable time periods, they nonetheless had garnered larger
audiences than they can hope to achieve on the UHF stations for some
time. And this means, of course, reduced ratings, with all that con-
notes in this ratings-ridden industry. ABC’s loss is, of course, offset
by gains for NBC and CBS. It would have been commendable—and,
in the long run, in their own selfinterest—if the latter two networks
had taken comparable steps in other two VHF markets where ABC
has achieved a costly preferred position and where UHF stations are
available for affiliation. But they have not done so. They are appar-
ently not interested in promoting UHF in these markets—and, there-

41 do not claim that ABC would necessarily enjoy profit parity with NBC and CBS if
it enjoyed equal facilities, nor 18 exact equality of profits necessary. It may be that part
of its problems are due to other considerations—though in some areas it clearly surpasses
its comyerltors. But it seems clear to me beyond question that the major contributing
cause of its profit lnﬁ—-and reau]tinf continued competitive disadvantage—is its inability
to achieve equal facllities for equal access to the national audience.
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by, nationwide—or in strengthening our overall network structure
and service. They have elected to stick with the preponderant VHF
stations and to let ABC carry the burden of increasing UHF affilia-
tion in these unequal markets.

Through resort to its only successful method of winning VHF
affiliates, namely, upping the local station’s share of the revenues, ABC
picked up an additional VHF station in Augusta, Ga. Then in rapid
succession it lost—or has been informed it will lose—preferred VHF
positions in Charlotte, Dayton and Toledo, and is threatened with
further erosion in New Haven and other markets. I do not think this
development has been accidental. All the shifts in affiliation are to
NBC, and the latter has clearly embarked on a conscious course of
action designed to improve its competitive position vis a vis CBS by
aggravating ABC’s already significant disadvantage in facilities. It is
claimed, of course, that this is just good, hard competition, and that
the Government should not interfere with arrangements agreed upon
between networks and local stations—especially when, as here, a facade
of service to the public interest is thrown over the whole transaction.
But this is not a result of fair competition among equally advantaged
networks. This is a significant new effort by one of the two dominant
networks to distort further an already undesirable unbalance in net-
work structure. Despite the public interest phrases used, the objective
is increased profits for NBC and for the stations shifting affiliation.
But this is a business deeply affected by the public interest, and I think
that paramount interest is being submerged and impaired by tactics
designed only to promote private profit. I am not opposed to profit
for broadcasters, but none of the companies here involved are suffering
in any way. They are all highly profitable, and I do not equate further
increase in their profit levels with the public interest.

When ABC expressed concern over these developments, Commis-
sioner Lee and I proposed that the Commission issue a notice of inquiry
and proposed rulemaking with respect to this problem. This was
designed to treat the 19 markets among the top 100 which have less
than three etﬂual facilities as a special case, and to achieve approx-
imately equal access to the homes in these markets for all three
networks. While a number of alternatives were mentioned, I was par-
ticularly interested in some kind of market sharing approach. This
would have meant that all three networks would have full affiliations
with UHF stations in some of these markets. It would have required
changes in affiliation from NBC or CBS to ABC in some instances.
Understandably, this is not attractive to the two dominant networks
or to those of their VHF affiliates who would be affected. I do not claim
this is an ideal way to achieve the desired equality in facilities, nor that
it would be without problems. But I am satisfied that it is legall
within our powers and that it would achieve the desired results. f{
would not have been a permanent arrangement, but would have been
strictly an interim measure until UHF stations attain their full cir-
culation potential through the all-channel legislation. I would have
been willing to accept any reasonable alternative which would have
moved, at this late date, toward adjustment of the inbalance in network
facilities. But as in the past all we received—was criticism. No one—

15 F.C.C. 24
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inside or outside the Commission—offered a better plan. Despite the
fact that our proposal pointed, for the time being, in a direction differ-
ent from that which we have taken in the past in dealing with network-
affiliate relations, I am satisfied that this proposal, after balancing all
relevant considerations, was clearly in the public interest. In order
that interested parties can have a clear understanding of what was
at issue, I am attaching a copy of the proposal to this opinion as ap-
dixAilThisisexacty i}?ﬂie forminwm'ghCommissionerLee and
originally suggested it, but I was prepared to accept any suggested
changleg which would have promoted the objective of equal competitive
opFortunity in these markets. In particular, I came to agree that the
reference to competing applications for the VHF stations in these
markets was unnecessary and perhaps unduly punitive. But this, with
some modification, is what I think we should have done to promote the
K}lblic’s interest in equal competition and improved network service.

y good friend, Commissioner Lee, decided, in the final event, to vote
with the majority, leaving only Commissioner Johnson and I support-
ing the pro‘i)osal.

As I said at the outset, I think this result is contrary to the public
interest. However, I do not think the exercise has been in vain. I think
that some, at least, of my colleagues of the majority are deeply con-
cerned about the threatened worsening of the network competitive
gicture which is posed bfy these recent developments, They apparently

o not share my sense of urgency over developments to date, and the
obviously have greater difficulties with the pro remedy than
do. But I hope and believe that if they find themselves faced with
further deterioration in the competitive balance among the networks,
they will act promptly, by any means available—possibly the one I
have pro —to g]reserve and promote the opportunity for access
to the American audience which is critically essential to healthy and
beneficial competition among the networks.

15 F.C.C. 2d
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WasuiNngToN, D.C. 20554

In the Matter of
TELEVISION STATION NETWORK AFFLIATION AS Docket N.
1T AFrFeECTS A FUuLLy ComPETITIVE TELEVI- ocket NO.
s1oN BRoADCAST SERVICE

Nortice oF INQUIRY AND Prorosep RULEMAKING

By THE Comm1ssION : PrOPOSAL SUBMITTED BY CoMMISSIONERS LEE AND
Cox Bur Nor ApopTED BY THE COMMISSION.

1. Notice is hereby given of inquiry and proposed rulemaking in the
above-entitled matter.

2. Of the 100 largest communities in the United States there are
19 which have only two VHF stations, so that a fully competitive tele-
vision broadcast service must rely upon the development of UHF
service. At the present time nine of these areas have no UHF station
1n operation, seven have one UHF station, two have two UHF stations,
and one has three UHF stations. We note also that a number of these
communities have pending applications for UHF operation. The Com-
mission has been informed that in several of these communities affilia-
tion changes have either already taken place or are proposed which
would deprive the ABC network of substantial program clearances
on a VHEF station in favor of the NBC network. We have been advised
that station WSOC-TV, Charlotte, which had previously accepted a
majority of ABC’s prime time schedule, became a primary affiliate of
NBC in 1967 and terminated its clearance of ABC programs. We have
also been informed that station WSPD-TV, Toledo, has advised ABC
that the station will become a primary NBC affiliate at the expiration
of its present ABC affiliation agreement. It appears that ABC has also
been told that station WLWD, Dayton, will Eecome a primary affiliate
of NBC in September 1968. The same shift in affiliation is feared by
A BC in other major markets.

3. The Commission has long been interested in preserving and en-
largu;gg full competition among network organizations, It has con-
sidered the existence of strongly competitive networks to be essential in
order to maximize service to the public in an industry where networks
play such a ]arﬁa role. This policy has of course received judicial rec-
ognition as well. See American Broadcasting-Paramount Theatres,
Ine. v. Federal Communications Commassion, 345 F. 2d 954 (C.A.D.C.,
1965), cert. den. 383 U.S. 906; Joint Council on Educational Broad-
casting v. Federal Communications Commission, 305 F. 2d 755 (C.A.-
D.C., 1962). The ABC network has also historically been in a more dif-
ficult competitive position than CBS or NBC, largely due to the exist-
ence of longstanding radio affiliations which gave CBS and NBC an

15 F.C.C. 2d
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early advantage in obtaining television affiliations. This remains a
problem today.

4. At the same time, it has become clear that we must rely upon
UHTF stations for the development of a truly nationwide television
broadcast service, since the available VHF channels are insufficient for
that purpose. To this end Congress passed the all-channel receiver leg-
islation, which requires that television receivers shipped in interstate
commerce or imported into this country be capable of receiving all fre-
quencies allocated by the Commission to television broadcasting. Sec-
tion 303 (SL of the C%mmunications Act, 47 U.S.C. 303(s). This legis-
lation has had a significant effect and UHF development has proceeded
apace. Nevertheless, this is still a very critical period for the sound
establishment of UHF service, particularly in the highly competitive
environment of the larger cities.

5. The Commission would be concerned with any action at this time
by either CBS or NBC to effect changes in primary affiliation by VHF
stations now primarily affiliated with ABC in those communities
in the top 100 markets where there are only two VHF stations. Such
changes would not only afxpear adversely to affect the area of network
competition, but might also have an adverse effect upon the develop-
ment of fully competitive UHF stations in these communities. The
problems seem to be related to each other. A weakening of ABC’s com-
petitive capacitgeat the same time that UHF stations are required in
increasing numbers to engage in primary affiliations with ABC would
appear to be inconsistent with the Commission’s objectives in the two
areas concerned, network competition and the development of UHF
service. It is desirable that a UHF station in each of these markets
have a full primary affiliation with one of the networks, so that it will
have the benefit of an integrated program service including some of
the most popular programs, and can promote its service in such a way
as to develop a really favorable identification with a single network.
It would seem that this would also simplify business relations, com-
munications, etc. between the networks and their respective affiliates.
But it would be unfair to expect ABC to provide this primary affilia-
tion in most of these communities. Such a development would weaken,
rather than strengthen, its competitive posture, and might impair its
ability to provide high quality service in those markets where it does
have an affiliate wi%h an equally competitive facility. It is noted
that the licenses of stations WSPD-TV and WLWD were renewed
in September 1967, at which time it was represented that a majority of
their network programs would be taken from ABC.

6. The purpose of this notice is to bring the problem to the atten-
tion of all interested persons, to secure the relevant facts and, if action
by the Commission is warranted, to request suggestions as to the form
that action should take. Several possibilities may be considered. Thus,
the Commission could limit the amount of programing taken from any
one network by a VHF station in the cities involved. Such a rule would
prevent undue domination by any network until such time as the UHF
stations there become competitively equal in terms of their access to
the audience, so that the free forces of competition can play their
proper role. A second alternative might be a rule which would limit

15 F.0.C. 24
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or regulate affiliation in these markets in such a way that each network
woulguhave reasonably equal access to the ag, te homes in these
communities through apportionment of the available VHF and UHF
facilities. Or, instead of such an over-all approach, the Commission
could consider the particular situation in each city where affiliation
changes are being made, or proposed, either in terms of the signifi-
cance of such a change where a licensee has proposed an ABC prima
affiliation or, more generally, by making clear that competitive apph-
cations for VHF channels proposing an ABC affiliation would be
given careful consideration. It sgx(())sulf be made clear that all of these
alternatives have the purpose of serving the long ranl%e public interest
by proserving the competitive situation while UHF is developing,'
and are not designed to give favored treatment to ABC for its own
sake. The Commission has long sought to promote fair and equal net-
work competition in order to maximize service to the public. It con-
sidered some of these possibilities in 1964-65, but decided to do nothing
about them at that time. See Public Notice of March 24, 1965 (mimeo
No. 65559). In the period since then, while ABC did not gain the equal
access it had sought, at least conditions seemed to have stabilized. But
now these existing competitive patterns—unsatisfactory as they are—
seem to be changing for the worse. The Commission is therefore renew-
ing its consideration of these matters. It regards the situation as seri-
ous, and would be greatly concerned if changes which would lead to
further deterioration in the network competitive picture were to take
place ’Iglelnding its study of the problem.

7. This }}’roceedmg ars the double caption, Notice of Inquiry and
Proposed Rulemaking. We would hope that upon the basis of the ad-
ditional information obtained, we would determine the most appro-

riate course, and that if that course takes the form of a rule, we would
issue a further and more detailed notice. However, the public interest
may require prompt action. For that reason, we have set forth “a
description of the subjects and issues involved” (5 U.S.C. 553(b) (3)),
and expressly put the intended parties on notice that we may take
final action in this proceeding on the basis of the comments, and in-
cluding counterproposals, received.

8. Authority for this proceeding is contained in sections 4(1), 303,
30‘51, and 403 of the Communications Act, 47 U.S.C. 154(i), 303, 307,
and 403.

9. Pursuant to applicable procedures set out in section 1.415 of the
Commission’s rules, intere parties may file comments on or before
1968, and reply comments on or before 1968. All submissions by parties
to this proceeding or by persons acting in behalf of such parties must
be in written comments, reply comments, or other appropriate plead-
ings. It is not our intention to limit the responses of interested persons
to the speciﬁed alternatives. Any relevant material may be submitted,
either factual data or suggestions as to proposed courses of action.
Pending this proceeding, any VHF television station in one of the
markets involved which proposes a change, with a statement of the

1 We stress that any action taken would be of an interim or temporary nature and would
end with the improvement in conditions for UHF competition (e.g., an upper 90 percent
UHF-equipped set saturation figure).
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effect the change would be likely to have upon the public interest,
giving particular attention to the considerations discussed in this
notice.

10. In accordance with the Provisions of section 1.419 of the rules,
an original and 14 copies of all written comme: re&)lies, Pleadings,
briefs, or other documents shall be furnished the Commission.

15 F.0.C. 2d



AT. & T. 29

FCC 68-1075
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHINGTON, D.C. 20554

In the Matter of
AxericaN TeLepHONE aAND TEeLEGraPH Co.| Docket No. 16258
AND THE AssocIATED BeLL SysteEmM Cos.
Charges for Interstate and Foreign Com-
munications Service
In the Matter of
AxericaNn TeLepHoNE AND TeLEGRAPH Co. Docket No. 15011
Charges, Practices, Classifications, and
Regulations For and In Connection
With Teletypewriter Exchange Service

MemoraNDUM OPINION AND ORDER K
(Adopted October 30,1968)

By THE CoMM18810N : CHATRMAN HYDE ABSENT; COMMISSIONER JOHN-
SON DISSENTING TO THE DECISION REGARDING THE COMMISSION’S IN-
TERN AL PROCEDURES AND CONCURRING IN ALL OTHER RESPECTS ; CoM-
M18sIONER H. REX LEE NOT PARTICIPATING.

1. Air Transport Association of America and Aeronautical Radio,
Inc., intervenors in this proceeding and hereinafter called “petitioners”,
filed a petition on September 17, 1968, seeking reconsideration of our
Memorandum Opinion and Order of September 12, 1968, herein, which
directed that a recommended decision be issued by the Chief of the
Common Carrier Bureau (14 FCC 2d 568). The Bell System respond-
ents and National Association of Motor Bus Owners (NAMBO) filed
statements in support of the petition.

2. Petitioners allege that, use the cited order had been initiated
on the basis of a letter request, rather than on formal pleadings, they
had not been afforded opportunity to address themselves to the sub-
ject matter, and request waiver of our rule 1.106(a) which prohibits
reconsideration of interlocutory orders. That request is granted.

3. Petitioners seek two-fold relief. First, they contend that the
Common Carrier Bureau should be directed to “submit for the record,
subject to cross-examination by the parties, testimony stating its posi-
tion”, and that the Commission should direct that in the current phase
of the proceeding an initial decision be é;repared by the hearing exam-
iner assigned to assist the Telephone Committee. In their statement.
of support, respondents point to this request and refer to petitions they
previously filed as early as J. anuar% 12, 1966, objecting to the role of
the Common Carrier Bureau. NAMBO also supports the relief sought.?

!We find no supgort for the general allegations by NAMBO concerning the Common
Carrier Bureau’s “hostile” or prejudiclal position on the TELPAK offering. See also our
opinion adopted October 25, 1968, in docket No. 17457 (FCC 68-1069).

15 F.C.C. 2d
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4. Petitioners, in effect, seek a change, at this late date, in the basic
procedures established by our orders (2 FCC 2d 142, 1965, and 877,
1966). No grounds not previously advanced in petitions to us have
been offered. While not required to do so, we have modified the proce-
dures to provide that a recommended decision shall be issued by the
chief of the Common Carrier Bureau. We did this in our discretion
in response to the assertion that the parties, in effect, are unable to de-
termine what assessment the Common Carrier Bureau places on the
evidentiary record. Petitioners seck, in effect, a separation of the Bu-
reau from the decisional process. This is neither required by law nor
appropriate for the reasons set forth in our several orders, including
that for which reconsideration is sought.

5. In view of the foregoing, /t is ordered, that the said petition be
Granted in part to the extent indicated in paragraph 2 above, and in all
other respects It is denied.

Feperar CoMMUNICATIONS COMMISSION,
Bex F. WapLg, Secretary.

15 F.C.C. 2d
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FCC 68-1073
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasuaineToN, D.C. 20554

In the Matter of .
UsE oF THE CARTERFONE DEvICE IN MEessaGge | Docket No. 16942
ToLL TELEPHONE SERVICE
Inthe Matter of
TraoMAS F. CarTER AND CARTER ELECTRONICS
Corp., DavLras, TEx. COMPLAINANTS

V.

AMERICAN TeLEPHONE AND TEeLEGraPH Co., | Docket No. 17073
AssociaTep Bern System Cos., SouTH-
WESTERN Brerr TEeLEPHONE éo., AND
GENERAL TeELEPHONE Co. OF THE SOUTHWEST
DEeFENDANTS

ORbER
(Adopted October 30, 1968)

By tHE CoMMissioN: CHAIRMAN Hype ABSENT; CoOMBISSIONER
JOHNSON CONCURRING IN THE RESULT; ComMmissioNER H. REx Lee
NOT PARTICIPATING.

The Commission having under consideration a Eetition filed Octo-
ber 22, 1968 by American Telephone and Telegraph Co. for an exten-
sion of the effective date of our decision herein from November 1,
1968 to January 1, 1969, and upon consideration of the opposition
thereto filed by Carter and Carter Electronics Corp., the statement in
partial support filed by the Chief, Common Carrier Bureau, the state-
ments in support filed {y the U.S. Independent Telephone Association,
the Cent mmittee on Communication Facilities of the American
Petroleum Institute, General Telephone Co. of the Southwest and
G.T. & E. Service Corp., and the National Retail Merchants Associa-
tion, and the statement of the Department of Justice;

Ft is ordered, That the Commission’s decision is stayed until Jan-
uary 1, 1969 insofar as it required that Tariff FCC No. 263 be
vacated, except with respect to the interconnection of customer-
provided mobile radiotelephone systems through customer-provided
acoustic or inductive devices, e.g., the Carterfone. As to such inter-
connection, the effective date of the requirement that the invalid tariff
provisions be stricken, to be supplanted only with compliant tariff
provisions, remains November 1, 1968.

It i further ordered, That the reply of United Utilities, Inc., is
dismissed as not filed in accordance with section 1.223 of our rules.

FeperaL CommuNIcaTIONS COMMISSION,
Bex F. WarLg, Secretary.

a5 F.C.C. 2d
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FCC 68-1043
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHiNGTON, D.C. 20554

Inre
ADMINISTRATION OF PERSONAL ATTACK AND
EbprtoriaLizing RuLes PENDING SUPREME
Court REVIEW

(October 16,1968)

The Commission, by Commissioners Bartley (Acting Chairman),
Lee, Cox, Wadsworth and Johnson, approved the following Public
Notice, released Oct. 16,1968

Sections 73.123, 73.300, 73.598 and 73.679 of the Commission’s rules
and regulations contain requirements governing the responsibility of
broadcast licensees to furnish reply time where the station has edi-
torialized concerning a political election or has carried a personal
attack as part of a discussion of a controversial issue of public impor-
tance. The United States Court of Appeals for the District of Co-
lumbia Circuit has sustained an order of the Commission requiring
that reply time be given in a personal attack situation which arose
prior to the adoption of the rules. Red Lion Broadcasting Co. v. Fed-
eral Communications Commission, 381 F. 2d 908, cert. granted 339
U.S. 968. The Court of Appeals for the Seventh Circuit has held
the rules to be invalid, Radio Television News Directors Association v.
United States and Federal Communications Commassion, decided
September 10, 1968, but has stayed the issuance of its mandate for a
period of 30 ciays from October 11, 1968 upon being advised that the
Government would seek certiorari.

When a petition for a writ of certiorari is filed within 80 days, the
stay of mandate will remain in effect pending further Supreme Court
review.

In accordance with a representation made to the Court of Appeals
for the Seventh Circuit upon which a stay of mandate was sought, the
Commission will enforce these rules upon the following basis pending
a Supreme Court resolution of the questions involved :

Licensees will be expected to comply with the rules, and the Commission
will continue to entertain and rule upon complaints of violations. Such
Commission rulings will be subject to judicial review and judicial enforce-
ment. However no fine or forfeiture will be imposed, no criminal penalty will
be sought, and no renewal or revocation proceeding will be instituted. based
upon violations of the rule occurring during the course of further judicial
review of the rules by the Supreme Court. In addition, the Commission does

not intend to make a final determination of any pending renewal or revoca-
tion proceedings involving the rules pending a Supreme Court decision.

15 F.C.C. 2d
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FCC 68-1081
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHaingToN, D.C. 20554

In re Application of W
KACY, Inc. (KACY), Porr HUENEME,
CaLrr

Haﬁs 1520 ke, 1 kw, 10 kw-LS, DA-2, File No. BP-16677
Reauests : 1520 ke, 1 kw, 50 kw-LS, DA-2,

For Construction Permit

MemoraNDUM OPINION AND ORDER

(Adopted October 30, 1968)

By THE CoMmussioN : CommissioNERs HYDE, CHAIRMAN ; AND W aDs-
worTH ABSENT; CoMMissioNER H. Rex LEe Nor ParTIcIPATING.

1. The Commission has before it for consideration the above-cap-
tioned and described application for increase in power for standard
broadcast station KACY, Port Hueneme, Calif.

2. The cities of Port Hueneme and Santa Barbara, Calif., have 1960
census populations of 11,067 and 58,768, respectively. According to the
data on file, the applicant’s present 5-mvém contour covers the entire
city of Santa Barbara. The proposed KACY operation would increase
radiation over Santa Barbara and extend the 5-mv/m contour further
into adjacent areas. Under these circumstances, 8 presumption that the
applicant is realistically proposing to serve Santa Barbara arises
under the Commission’s Policy Statement on Section 307 (b) Consid-
erations for Standard Broadcast Facilities Involving Suburban Com-
munities,2 FCC 2d 190, 6 R.R. 2d 1901. Madison County Broadcastin
Co., Inc., 5 FCC 2d 674, recon. den. 8 FCC 2d 752, 10 R.R. 2d 58

1967).
( 3. I)n response to Commission correspondence, the applicant filed
engineering exhibits and other data in an attempt to rebut the afore-
mentioned presumption. Having examined this material, we find that
KACY has effectively rebutted that presumption. KACY points out
that its home county, Ventura County, has almost doubled its 1960
population and that it has a,ttem}oted to keep pace with this growth by
increasing the station’s power from its original 250 w to its present
10 kw. %Ionetheless, the county’s size coupled with the rugged
mountains to the east make it impossible to place a usable signal over

15 F.C.C. 2d
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the entire area. According to the applicant, the increase in power will
enable KACY for the first time to place premium grade signals over
a number of key highways in the mountainous regions of the county.
KACY also points out that the 5-mv/m gain area falls principally 1n
Ventura rather than Santa Barbara County enabling the station to
encompass the growing communities of QOjai, Oak View, Meiners Oaks,
and Wheeler Springs.

4. The applicant’s engineering exhibits support its assertion that
the increase in radiation towards Santa Barbara is occasioned not by
any intent to derive revenue from that citly 1, but from a unique combi-
nation of protection requirements and a long salt water path between
the two cities. Port Hueneme is on the Pacific coastline approximately
32 miles southwest of Santa Barbara. Since the coastline between the
two cities describes an arc, approximately 26 of the 32 miles is a salt
water path. KACY is required to protect several existing stations to the
east and southeast. In addition, it must not increase radiation in the di-
rection of a Navy electronics facility located west-southwest of the site.
Because of these requirements, the increased radiation is directed more
to the north. Notwithstanding this fact, neither the present nor pro-
posed 5-mv/m contours would penetrate Santa Barbara but for the
existence of the salt water path. Actually, the nearest point of land
to which the proposed 5-mv/m contour extends prior to its entry into
the Pacific lies approximately 20 miles south of Santa Barbara.
KACY’s proposal appears to exemplify the type of situation for which
provision was made when, in denying reconsideration of the policy
statement 2, we stated that high conductivity paths and protection
requirements would be considered in determining whether the pre-
sumption had been rebutted.

5. Also of significance is the fact that Port Hueneme is not in the
same standard metropolitan statistical area as Santa Barbara?, as
delineated by the U.S. Census. Other than the fact that both are located
on the California coast, the cities have no relationship with each other.
Thus, for this reason and for the reasons stated above, we find that
the applicant has effectively rebutted the 5-mv/m presumption. Cf.
Jersey Cape Broadcasting Corp. (WCMC), 2 FCC 2d 942, 7 R.R. 2d
540; Major Market Stations, Inc. (KREL), 8 FCC 2d 13, 9 R.R. 2d
1368.

6. In view of the foregoing, the Commission finds that there are no
substantial or material questions of fact which warrant designating
this application for hearing; that the applicant is qualified to con-
struct and operate as proposed; and that a grant of the application
would serve the public interest, convenience, and necessity.

1 Less than 10 percent of KACY's revenue is derived from Santa Barbara and most
of that amount comes from reglonal as distinguished from local advertisers. Furthermore,
KACY states that, as a practical matter, the distance between the two citles precludes
any attempt to sell time in Santa Barbara.

32 FCC 2d 866, 8 R.R. 24 1908

sSanta Barbara i8 an SMSA, whereas Port Hueneme is part of the Ventura-Oxnard
urbanized area.

15 F.C.C. 2d
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7. Accordingly, It is ordered, That the above-captioned application
I8 granted subject to the terms and conditions specified in the construc-
tion permit.*

FEeperaL, CoMMUNICATIONS COMMISSION,
BeN F. WarLr, Secretary.

¢ KACY 18 owned by Lincoln Dellar and his wife, S_ilvln who also own Radio KHAI,
Inc., a party in a comparative hearing in docket 16676. Since the Commission has nof
ruled on matters rela to the Dellars qualifications, the construction permit will be
subject to the condition that the grant is without ipre udice to whatever future action the
Commission may take as a result of matters contained in the docketed proceeding.

15 F.C.0. 2d
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FCC 68R—454
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHiNeTON, D.C. 20554

In re Applications of
Lewis Broabcasting Corp., SavaNnNaH, Ga.| Docket No. 16976
File No. BPCT-3696

WSGA TEeLEvisiON, INC., SAVANNAH, GaA. Docket No. 16978
For Construction Permits for New Tele-| File No. BPCT-3727
vision Broadcast Station
ORbER

(Adopted October 28,1968)

By tHE REviEw Boarp: Bosrp MEemBER Pincock ABsENT; Boarp
MeMBER KESSLER ABSTAINING.

1. The Review Board having under consideration herein (1) a peti-
tion to reopen the record and for leave to amend, filed April 24, 1968,
by Lewis Broadcasting Corp. (Lewis) whereby Lewis’ application
would be amended to reflect the substitution of an officer due to death of
the predecessor, and (2) a joint Spetition for approval of agreement,
tiled September 16, 1968, by WSGA. Television, Inc. (WSGA) and
Lewis, whereby the application of WSGA. would be dismissed, the ap-

lication of Lewis would be granted, and Lewis would partially reim-
urse WSGA for expenditures made by such applicant in the prepara-
tion and prosecution of itsapplication;?

2. It appearing, That good cause for the }ietition to reopen the record
and for leave to amend has been shown; that no objections to the ac-
ceptance of such amendment have been made; and that such amend-
ment is proper and should be accepted ; and

3. It further appearing, That under the agreement, Lewis would re-
imburse WSGA 1n the amount of $3,000; that the expenses for which
reimbursement is sought have been adequately substantiated; that
affidavits setting forth the nature of the consideration involved and
details of the initiation and history of the negotiations have been sub-
mitted ; that aF roval of the agreement would serve the public interest
in that it wou (f permit an immediate grant of the Lewis application,
thereby expediting commencement of a new UHF television service
to Savannah, Ga.; that the Broadcast Bureau interposes no objection
to the approval of the agreement,? and the parties have shown full
compliance with section 1.525 of the Commission’s rules;

1 By decision released Mar, 5, 1968, the Review Board granted the Lewlis a£ lication and
denled the WSGA application (11 FCC 2d 889, 12 R.R. 2d 627 (1968)). ereafter, on
Apr. 29, 1968, WSGA filed an application for review with the Commission. By order (FCC
68-1029 released Oct. 18, 196&) the Commission referred the two petitions now under
consideration to the Board and ordered the application for review held in abeyance.

2 Broadcast Bureau comments supporting the joint petition were flled on Oct. 1, 1968.

15 F.C.C. 2d
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4. It is ordered, That the petition to reopen the record and for leave
to amend, filed April 24, 1968, by Lewis Broadcasting Corp. /8 granted
and the amendment /s accepted; and

5. It is further ordered, That the joint petition for approval of agree-
ment, filed September 16, 1968, by Lewis Broadcasting Corp. and
WSGA Television, Inc., /3 granted, that the agreement /s approved;
that the application of WSGA Television, Inc. (BPCT-3727) I3 dis-
missed wi& rejudice; and that the application of Lewis Broadcasting
Corp. BPCT-3696) /s granted.®

Feperar, CoMMUNICATIONS COMMISSION,
BeN F. WarLg, Secretary.

3 This proceeding cannot be terminated until appropriate disposition is made of WSGA's
application for review now pending before the Commission.
15 F.C.C. 2d
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FCC68R-453
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHineToN, D.C. 20554

In re Applications of
Oraxce NINE, INC., ORLANDO, FLA. Docket No. 11081
File No. BPCT-
1153
Mm-Frorma TeLevisioN Core., OrLANDO, Fra. | Docket No. 11083
File No. BPCT-
1801
CeNTRAL NINE CoRrP., ORLANDO, FLA. Docket No. 17339
File No. BPCT-
3697
Frorma HearTLAND TELEVISION, INC., Docket No. 17341
ORrLANDO, FLA. Fil?} I‘,Izo. BPCT-
373
Comant Core., ORLANDO, FLA. Docket No. 17342
File No. BPCT-
3738
TV-9,Inc., OrLANDO, FLA. Docket No. 17344
For Construction Permit for New Televi-| File No. BPCT-
sion Broadcast Station 3740

MeMorRaANDUM OPINION AND ORDER
(Adopted October 28,1968)

By THE REVIEW BoARD : BoARD MEMBER PINCOCK ABSENT.

1. The above-captioned applications, each seeking an authorization
for a new television broadcast station to operate on channel 9, Orlando,
Fla., were designated for consolidated hearing in an order adopted on
March 29, 1967 (FCC 67416, 7 FCC 2d 788). On the same date, the
Commission adopted a Memorandum Opinion and Order, FCC 67—
415, 7 FCC 2d 801, authorizing Mid-Florida Television Corp. (Mid-
Florida) to continue to operate its present facility on channel 9 until
further order of the Commission.! On January 8, 1968, the hearing
examiner granted a request to postpone scheduling dates for the com-
mencement of the hearing pending the outcome of appeals from the
Commission’s grant of interim operating authority to Mid-Florida.?
In Consolidated Nine, Inc. v. FCC, F. 2d , case No. 20,961,
decided September 3, 1968, the court of appeals remanded the case to
the Commission with instructions to vacate the grant of interim au-
thority to Mid-Florida. Thereafter, the hearing examiner, at a pre-

1 The chronology of events leading up to the Commission’s actions is set forth in the
above-cited documents, and need not be repeated here.
¢ 2 Int lgran 1e Nine, Inc., FCC 88R-58, 11 FCC 2d 806, the Review Board denied an appeal
rom this ruling.
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hearing conference held on September 19, 1968, set procedural dates for

the commencement of the comparative hearing—the applicants being

required to exchange proposed exhibits by February 3, 1969, and the

hearing to commence on March 3, 1969.® Presently before the Review

Board 1s an ap from this ruling, filed on September 27, 1968, by

g})orida H and Television, Inc., TV-9, Inc., and Central Nine
4

2l:pIn sugport of their request to reverse the examiner, appellants
point out that the court’s opinion reflects that it was desirous of ending
the interim operation of Mid-Florida, but left up to the Commission
the matter of deciding whether any interim operation should be au-
thorized, and, if so, which applicants should receive that authorization.
The disputed examiner’s action, appellants note, took place before a
determination in accordance with the court of appeals’ mandate had
been made. Appellants contend that it may take considerable time in
order to choose a valid and proper interim operation; that Mid-Flor-
ida, which is continuing to operate until a successor is chosen, may
therefore be operating the station after the comparative proceeding
commences; and that this situation was deemed by the court of appeals
to be unlawful and prejudicial to the other applicants. “Nothing is
more clear from the court’s remand”, appellants argue, “than the fact
that the comparative hearing may not proceed until a valid interim
grant is made.”

4. As stated by the Board in our previous opinion affirming the
examiner’s action herein (see note 2, supra), the granting of a con-
tinuance is within the general authority of a hearing examiner to regu-
late the course of a hearing, and his decision will not be overturned
unless it is arbitrary or capricious, or an abuse of his discretion. Al-
though appellants assert that the court made it clear that the compara-
tive hearing cannot commence until the matter of interim operating
authority is finally decided, they did not refer the examiner to any
specific anguatie In the court’s decision to support their interpreta-
tion. Nor did the appellants attempt to demonstrate to the examiner
exactly how the commencement of the comparative case prior to the
inauguration of a different (or no) interim operation could prejudice
them, other than noting that an interim operation could provide the
operator with the funds to prosecute its application. We agree with

e examiner that this factor is not, of itself, a sufficient basis to require
a prolongation of this already Erotracted proceeding. Finally, we find
it significant that, in setting the dates for the commencement of the
hearing, the examiner scheduled a noncomparative aspect of the case
first, and attem(fted to compromise between the dates suggested by
Mid-Florida and those urgeJ) by other applicants for the comparative
hearing.® Under these circumstances, we find that the examiner was
neither arbitrary nor capricious, and that he did not exceed the bounds
of his authority.

8 The examiner's ruling was formalized in a statement and order after further pre-
hearing conference, FCC 68M—-1819, released Sept. 20, 1968.

4 The following related pleadings are also ore the Board: (a) opposition, filed by
Mid-Florida on Oct. 4, 1968 ; (b) Broadcast Bureau's comments, filed on Oct. 8, 1968.

8 Other applicants suggested dates only after the examiner denied their requests to post-
pone any setting of p ural dates.
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4. Accordingly, /¢ is ordered, That the apfea.l to the Review Board
of the order of ilearing examiner setting forth procedural hearing
dates, filed on September 27, 1968, by Florida Heartland Television,
Inc., TV-9, Inc., and Central Nine Corp. /s denied.

Feperar CoMMUNICATIONS COMMISSION,
BeN F. WarLE, Secretary.
15 F.C.C. 24
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FCC 68-1077
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHINGTON, D.C. 20554

In re application of
PropPLES AssocIATION, INC., Moses LAKE,
%S’Anmm, RovaL Crry, AND OTHELLO AREa, File No. BPTT-1805
ASH. .
For Construction Permit For New Tele-
vision Broadcast Translator Station

MemoraNnDUM OPINION AND ORDER
(Adopted October 30, 1968)

By tae CommissioN: CHarrMaN Hype Apsent; CommissioNer Cox
CoNCURRING AND IssUING A STATEMENT; COMMISSIONER JOHNSON
Concurring IN THE REesurr; CommissioNner H. Rex Lee Nor
PARTICIPATING.

1. The Commission has before it for consideration the above-
captioned application of Peoples TV Association, Inc. (Peoples), re-
questing a construction permit for a new 100-w UHF television broad-
cast translator station to serve Moses Lake, Warden, Royal City, and
Othello Area, Wash., by rebroadcasting television broadcast station
KXLY-TV, channel 4, Spokane, Wash. (CBS), on output channel 79;
a petition to deny, filed July 8, 1968, by Cascade Broadcasting Co.
(Cascade), licensee of television broadcast station KEPR-TV, chan-
nel 19, Pasco, Wash. (CBS/ABC), and an opposition thereto, filed
August 21, 1968, by the applicant.

2. The Othello area is within the predicted grade B contours of sta-
tions KEPR-TV and KNDU, channel 25, Richland, Wash. (NBC) ;
the other communities to be served by the proposed translator are out-
side the predicted grade B contour of any television broadcast station.
The Othello area 1s on the outermost fringes of station KEPR-TV’s
predicted grade B contour, the town itself lying about 2 miles inside
the predicted grade B contour.

3. Petitioner claims standing in this proceeding as a “party in in-
terest” within the meaning of section 309(d) of the Communications
Act of 1934; as amended, on the grounds that rebroadcast of station
KXLY-TV’s signals within station KEPR-TV’s predicted grade B
contour would divert viewers and advertising revenues from station
KEPR-TV and would cause petitioner economic injury. We find that
petitioner has standing. Federal Communications Commission V.

31 The applicant, which is not represented by counsel, flled its opposition 84 days beyond
the time od specified in section 1.45 of the Commission’'s rules. The opposition was not
served upon petitioner, but a copy was made available to petitioner by the Commission’s
staff. We believe that the public interest requires that we consider the opposition in reachin
8 decision in this matter and we will, therefore, upon our own motion, waive section 1.45(a
of our rules and accept the late-filed pleading.

15 F.C.C. 2d
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Sanders Brothers Radio Station, 309 U.S. 470, 60 S. Ct. 693, 9 R.R.
2008.

1. Petitioner, which operates station KEPR-TV as a semisatellite
of station KIMA-TV, channel 29, Yakima, Wash., requests that the
application be granted subject to a simultaneous nonduplication condi-
tion which Wiﬁ protect station KEPR-TV from duplication of its
CBS programing. The applicant is a community-owned, nonprofit
organization whose purpose is to construct and operate translator sta-
tions ? to bring to its principal communities television services which
it states are not now available because of distance and terrain factors.
There is a dispute as to whether any part of the area which would be
served by the proposed translator station lies within station KEPR-
TV’s predicted grade B contour, but we need not resolve that question
in reaching a decision on the merits of this matter.

5. Our rules and the policy announced in the Second Report and
Order in docket No. 14895 (2 FCC 2d 725, 6 R.R. 2d 1717) require the
imposition of a nonduplication condition only upon a licensee-owned
VHF translator located within the predicwg ade A contour of a
television station whose programing would be duplicated and outside
the predicted principal city countour of the primary station. Further-
more, we stated in the Report and Order in docket No. 15971, 13 FCC
2d 1577, that we would continue such policies with respect to non-
duplication conditions pending a further study of the entire problem.

ere, as in this case, the proposed translator is nonlicensee owned
and UHF we have consistently adhered to our stated go]icy. Citizens
7. Ine., 18 FCC 2d 892, 13 R.R. 2d 1025; Riverside TV, Inc.,12 FCC
2d 120, 12 R.R. 2d 812 ; Spokane Television, Inc. (K144 A), 12 FCC 2d
462, 12 R.R. 2d 1167; Farl W. Reynolds, 12 FCC 2d 117, 12 R.R. 2d
588, reconsideration denied, 13 FCC 2d 778, 13 R.R. 2d 766. There
have been no facts presented here which require a different result. The
main community to be served by the proposed translator is Moses
Lake, approximately 25 miles beyond KEPR-TV’s predicted grade
B countour. A nonduplication condition would curtail service to this
and other areas without any commensurate benefit to KEPR-TV or
the public. The applicant estimates that the translator would provide
usable signals to approximately 23,000 persons who, it alleges, are
unable to receive them at the present time. These facts have not been
challenged by the petitioner.

6. We find that no substantial or material questions of fact have
been raised by the pleadings. We further find that the applicant is

ualified to construct, own and operate the proposed translator sta-
tion and that a grant of the application would serve the public in-
terest, convenience and necessity.

Accordingly, It i8 ordered, '{'hat the petition to deny filed herein
by Cascade Broadcasting Co. /s denied, and the above-captioned ap-
plication of Peoples TV Association, Inc. /s granted, in accordance
with specifications to be issued.

2The a Blicant has, in addition to this application, applications pending for two addi-
tional U translators to serve these same communities and areas, one to rebroadcast
station KH%—TV. Spokane. Wash. (BPTT-1808) and the other to rebroadcast station
KREM-TYV, Spokane (BPTT-1804). These applications are uncontested.

15 F.C.C. 2d



Peoples TV Association, Inc. 43

It is further ordered, That, upon the Commission’s own motion,
section 1.45(a) of the Commission’s rules /s waived, and the appli-
cant’s opposition pleading, filed August 21, 1968, /s accepted.

Feperar CoMMUNICATIONS COMMISSION,
Bex F. WarLe, Secretary.

CoNcurrING STATEMENT oF ComMissioNER KENNETH A. Cox

I concur in the result because so little of the area to be served lies
within KEPR-TV’s grade B contour.

16 F.C.C. 2d
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FCC 68R-456
BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WasHingroN, D.C. 20554

In re Applications of
Porr Jervis Broabcasting Co., Inc., Porr| Docket No. 18267
Jervis, N.Y. File No. BPH-6115
Murray Hinn Associates, INc., Port JErvis,[ Docket No. 18268
N.Y. File No. BPH-6185

For Construction Permits

MEeMoraNDUM OPINION AND ORDER
(Adopted October 28, 1968)

By THE REVIEW BoaRD : BoARD MEMBER PINCOCK ABSENT.

1. This proceeding involves the applications of Port Jervis Broad-
casting Co., Inc. (Port Jervis) and Murray Hill Associates (Murray
Hill) for authority to construct a new FM broadcast station in Port
Jervis, N.Y. By order, FCC 68-758, released July 30, 1968, the
mutually exclusive applications were designated for hearing on issues
which include Subux%an issues as to both applicants and a standard
comparative issue, pursuant to which evidence regarding Port Jervis’
proposed program duplication (of WDLC, Port Jervis, N.Y.) is
admissible for the limited purpose of demonstrating any benefit to be
derived therefrom. Presently before the Board * is a petition to enlarge
issues, filed August 19, 1968, by Port Jervis, requesting a modification
of the comparative issue to encompass: (1) a comparison of the back-
ground and experience of both applicants; (2) a comparison of the
proposals of both applicants with respect to management and opera-
tion; and (3) a full comparative programing issue.?

2. No discussion of the first two requested issues is merited. Facts
concerning background and experience and proposals for management
and operation, as correctly noted by the Broadcast Bureau and Mur-
ray Hill, may be properly introduced under the standard comparative
issue.® In support of its request for the addition of a comparative pro-
graming issue, Port Jervis alleges that there are significant differences
In proposed programing between its 100 Kfrcent duplicated Eroo'ram~

ing and the independent programing of Murray Hill, and t at it has

1 Other pleadings before the Board for consideration are: g) Broadcast Bureau com-
ments, filed Sept. 10, 1968; (b opggs!tlon filed Sept. 10, 1968, by Murray Hill; and (c)
repl to o positions, filed Sert. 0, 1968, by Port Jervis.

2 Port Jervis requests in its petition that the above-mentioned issues be inserted in lieu
of designated issue No. 6 (standard comparative issue). However, no allegations or argu-
ments are presented in support of this modification. In effect, Port Jervis is asklm{ for the
deletion of the standard comparative issue, which encompasses the first two of lts three
requested issues. The Review Board will disregard this inconsistency and consider the
petition as one to enlarge issues.

8 Port Jervis raises the {ssue of staff adequacy for the first time in its reply, alleging that
the proposed Murray Hill staff of six is inadequate. Not only is the request procedurally
deficient under rule 1.45, but it is entirely devold of specific factual allegations supported
by persons with personal knowledge, as required by section 1.229 of the rules.

15 F.C.C. 2d
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shown a superior devotion to public service. Petitioner notes that its
proposed operation will serve large areas not now served by its
standard broadcast station, and outlines its past broadcast record and
experience, local residence and consequent knowledge of the commu-
nity, participation in civic affairs and efforts to ascertain and meet the
needs and desire of the community while operating an AM station in
Port Jervis, and alleges Murray Hill’s lack of experience and knowl-
edge of the Port Jervis area. Port Jervis contends that the “over-
whelming desires and needs” are for country and western entertain-
ment and news; and that Murray Hill’s programing “is not realistic,”
not formulated to meet the needs of the area, and not capable of being
effectuated.

3. The Review Board agrees with Murray Hill and the Broadcast
Bureau that Port Jervis has not satisfied the requirements of Chapman
Radio and Television Co.,7T FCC 2d 213,215, 9 R.R. 2d 635, 638 (1965),
wherein the Commission stated that :

® ¢ * g proponent of the programing issue should be required to make

prima facie showing that there are significant differences in the programing

proposed and should relate his claimed substantial superiority in program

planning to his ascertainment of commu