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FREEDOM OF EXPRESSION ACT OF 1983

MONDAY, JANUARY 30, 1984

U.S. SENATE,
CoMMITTEE ON COMMERCE, SCIENCE AND TRANSPORTATION,
Washington, D.C.

The committee met, pursuant to notice, at 9 a.m. in room SR-
253, Russell Senate Office Building, Hon. Bob Packwood (chairman
of the committee) presiding.

Staff members assigned to these hearings: Daniel B. Phythyon,
staff counsel, and Thomas W. Cohen, minority staff counsel.

OPENING STATEMENT BY THE CHAIRMAN

The CHAIRMAN. The committee will please come to order.

We are starting today the first of three hearings on the freedom
of e?ression bill. This bill is designed to statutorily extend to the
broadcast media and other electronic media the same privileges
and protections that now exist for the print media.

en I say the same privileges and protections, obviously it
won’t be quite the same. q‘here is a constitutional protection for
the press and for speech; however under the Supreme Court inter-
pretations to date, these protections do not extend to other forms of
expression, especially broadcast expression.

I have had an ongoing interest in this subject for a good 5 to 10
years, but it came to a head 2% years ago when we had our com-
mittee hearings on the restructuring of AT&T. Even at that time I
was familiar with the Miami Herald case. I don’t mean the U.S.
Supreme Court decision on it, with which I agree, but the Florida
Supreme Court decision. The Florida court concluded that the
State’s equal space statute was constitutional and that indeed,
when the Miami Herald attacked a candidate named Tornillo, he
was entitled to equal space. By that I don’t mean just an op-ed

iece, on a letter to the editor. I mean if it was an editorial against

im, he was entitled to a reply in as conspicuous a space, in the
same fashion.

In that case, it appears that the plaintiff's attorney made an ar-
gument that the Miami Herald was dependent upon electronic
communications.

This is a factual situation now over 10 years old. And if a State
supreme court could find over 10 years ago that a newspaper was
then electronic and therefore subject to obligations like the Federal
Communication Commission’s content doctrines, most prominently
enunciated by the Red Lion case of some dozen years ago, if the
Florida court could find that 10 years ago, I hesitate to think what
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thoi situation would be today, with the rapid advancement of tech-
nology.

It is that rapid advancement of technology that was highlighted
in the AT&T restructuring hearings. Then, we made a decision in
this committee not to break up Bell as the divestiture decree later
did—we kept AT&T and the Bell operating companies together and
did some other restructuring with Western Electric and Bell Labs.
But during those hearings we heard about the explosion that was
taking place in communications in terms of the methods and varie-
ties of what we call broadcast communications. Whether it’s radio
AM or FM or television as we normally know it or cable or satel-
lite or microwave relays or whatever, communications in this coun-
try, in the normal sense of the term broadcast, is exploding beyond
anything we ever would have imagined even 10 years ago.

the question became this: There is no question that broadcast-
ing has become pervasive. Is it so powerful, however, much more
powerful than the print media, that it has to be subject to special
rules regulating content—call it fairness if you want; call it equal
time; call it what you want? Is it so powerful and pervasive that it
must be subject to special Government rules to protect the public?
Or have we reached the place where we have such a diversity of
program sources in broadcasting that we can trust that any area
has a multiplicity of radio stations; any area now has a multiplicity
of television stations; and in the very, very near future, we will
have cable or satellite with 10, 20, 30, 40 or more channels.

Is that sufficient protection for the public that we can do away
with the content doctrines now administered by the Federal Com-
munication Commission? I think it is. I am perfectly willing to
trust to the good sense of the public and the diversity of the
sources of information rather than having the Government tell the
broadcast media what it can and what it cannot do.

There were only eight daily newspapers in this country when our
founders adopted the first amendment. They understood scarcity.
And those eight publications were partisan, slashing, passionate
publications. There was no balance in those publications. The
were pro-Federalist or anti-Federalist, but indeeg they were vitriol-
ic. They attacked the incumbent politicians, but the incumbent
politicians of that day still said that liberty is so precious and so
dear to the preservation of free government as they hoped to estab-
lish it, that they would protect the source of communication
against any Government regulation, no matter how much they at-
tialmpted to do them in as politicians, no matter what they said of
them.

So it’s with that background that we start these hearings. I want
to express my appreciation to Senator Goldwater. I asked him if he
would mind if we held these hearings at full committee rather
than subcommittee level and he very graciously agreed. I think the
subject is so important that I'm hoping before we’re done, more
than just Senator Goldwater and myself will show up for these
hearings, and that when we go to markup, as I hope we will do, as
many of the committee members as possible will have had the ben-
efit of the hearings.

Barry?
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OPENING STATEMENT BY SENATOR GOLDWATER

Senator GOLDWATER. Well, I really don’t have much to add to
what you have said. I think that in the minds of American people,
I know certainly in the minds of this particular citizen, there has
been a growing apprehension that the real purposes of the first
amendment have been rather overlooked, and somewhat abused.
As a result, we are seeing a very drastic decline in the quality of
our newspapers, magazines, the printed media. And when I say
quality, I mean the ability to come away from reading the paper
with comprehension of what the news might be.

I have watched very prominent newspapers become only harbin-
gers of what you should wear for breakfast and lunch and what
your manners should be and so forth and so on.

Now my concern with the nonprinted media, the electronic
media, has been to a great extent, an apparent total irresponsibil-
ity toward accuracy and honesty. I don’t know how we can regulate
this, Mr. Chairman. If the television and radio end of our system
doesn’t know enough or doesn’t understand honesty, I don’t know
how we can control that. ,

I doubt that we are any better judges of honesty than the aver-
age operator of a television or radio station. But I think this series
of hearings can serve a good purpose, even if we don’t come up
with any direct deregulation of Federal control, by pointing out to
our friends in the media business that if they don’t straighten up
their own house, the American people will straighten it up by their
usual manner—they will quit buying them.

I am not going to get into any elaboration of what I specifically
feel are examples of the poor handling of their powers, but if it's
needed, I will do it. So I look forward to these hearings and the
chance to hear what the operators, the printers, the publishers,
and so forth, honestly feel we can do.

I thank you.

The CHAIRMAN. Barry, thank you.

We will take the witnesses today in the order appearing on the
witness list. The reason I started these hearings early is so that
each of the individual witnesses could have 10 minutes, which is
longer than our normal time period. We will have to restrict the
witnesses on panels to the usual 5 minutes. But the subject is so
important that I wanted to make sure no one was cut off.

Obviously, everyone who wanted to testify in favor of this bill
could not be accommodated. I have tried to accommodate everyone
who wanted to testify against it. It turns out there are many, many
more people, at least in terms of those who have approached us,
who want to testify for it than against it. But for those who are
opposed, I want to make sure they are heard and that they cannot
say that they never got a chance to appear and present their views
before this committee.

[The bill follows:]
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To prbvide that the Federal Communications Commission shall not regulate the
content of certain communications.

IN THE SENATE OF THE UNITED STATES

OcTOBER 3, 1983

Mr. Packwoob introduced the following bill; which was read twice and referred
to the Committee on Commerce, Science, and Transportation

A BILL

To provide that the Federal Communications Commission shall
not regulate the content of certain communications.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the “Freedom of Expression

4 Act of 1983”.

5 FINDINGS

6 SEc. 2. The Congress finds that—

7 (1) free and unregulated communications media
8 are essential to our democratic society;

9 (2) there no longer is a scarcity of outlets for elec-

10 tronic communications;
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(3) the electronic media should be accorded the
same treatment as the printed press;

(4) regulation of the content of information trans-
mitted by the electronic media infringes upon the First
Amendment rights of those media;

(5) regulation of the content of information trans-
mitted by the electronic media chills the editorial dis-
cretion of those media and causes self-censorship,
thereby dampening the vigor and limiting the variety of
public debate; and

(6) eliminating regulation of the content of infor-
mation transmitted by the electronic media will i)rovide
the most effective protection for the right of the public
to receive suitable access to a variety of ideas and
experiences.

PURPOSES
SEc. 3. The purpose of this Act is to extend to the
electronic media the full prote;:tion of the First Amendment
guarantees of free speech and free press.
AMENDMENTS TO THE COMMUNICATIONS ACT OF 1934
SEc. 4. The Communications Act of 1934 is amended—

(1) in section 312(a) by—

(A) adding “or” immediately at the end of

paragraph (5);

S 11718
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(B) striking out the semicolon and “or” in
paragraph (6) and inserting in Leu thereof a
period; and
(C) striking out paragraph (7);
(2) by repealing section 315;
(3) by amending section 326 to read as follows:
“Sec. 326. Nothing in this Act shall be construed to
give the Commission the power to—
“(1) censor any communication;
“(2) review the content of any completed commu-
nication; or
“(3) promulgate any regulation or fix any condi-
tion which shall interfere with the right of free speech,
including any requirement of an opportunity to be af-
forded for the presentation of any view on an issue.”.

o

S 1917 IS



7

The CHAIRMAN. We will start off this morning with a panel of
Dr. Craig Smith, who is the president of the Freedom of Expression
Foundation, and John Armor, a lawyer who is well versed in cases
involving the first amendment.

Good morning, gentlemen.

STATEMENTS OF DR. CRAIG R. SMITH, PRESIDENT, FREEDOM OF
EXPRESSION FOUNDATION, WASHINGTON, D.C.; AND JOHN C.
ARMOR, COUNSEL, WASHINGTON, D.C.

Mr. SMITH. Senator, I've entered a statement in the record and
would like to just summarize it briefly and then introduce John
Armor.

As you have pointed out, and as historians have noted, when the
first amendment was passed in 1791, there were only 8 daily news-
papers operating in the newly formed United States, and if I can
do a little historical revisionism, by our count only about 26 weekly
papers at that time, literally a handful.

Each one of those newspapers was highly partisan, and yet our
Founding Fathers said that Congress shall make no law abridging
freedom of the press.

A close reading of the notes of our Founders, their letters and
their speeches, makes clear that they would have extended protec-
tion to the electronic media had it existed at that time.

The CHAIRMAN. Would you say that again? I think that’s an im-
portant point.

Mr. SmrtH. I think that given the historical research that we
have done at the foundation, a close reading of the notes and the
letters and the speeches—we will be entering a report into the
record—of the Founders indicates that they would have extended
protection to the electronic media had it existed at that time.

The CHAIRMAN. Translated, are you simply saying they could not
imagine anything beyond speech and print?

Mr. SmrTH. Yes.

The CHAIRMAN. Which they intended to fully protect. Marconi
was simply beyond their imagination.

Mr. SmrtH. That’s right. And it is clear that they meant to lpro-
tect all forms of communication. As you pointed out, when you look
at what was printed in those early papers, there is entertainment,
there are salacious attacks, and those things were left to the courts
to take care of in terms of libel and slander. But in terms of regu-
lating free speech, they wouldn’t have imposed it, at least accord-
ingto our reading of the Founders.

ince they did not, and could not imagine Marconi and others,
the Congress, through the Communications Act of 1934 and subse-
quent amendments, was able to impose controls over news and edi-
torial content of broadcast programs, including regulation over the
content of paid commercials and political debates.

The time has come, in our opinion, to return to the vision of Jef-
ferson’s free marketplace of ideas. First, in Red Lion v. FCC, the
Supreme Court ruled that the Government could regulate the con-
tent of broadcasting because of the scarcity of Fubl cly owned air.
waves. But with the advent of cable and the fact that there are
over 1,200 television stations, not counting low power, and 9,000

f
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radio stations in America, scarcity can no longer justify regulation
over these sources of citizen information.

Second, the case for the Government treating electronic journal-
ists as second-class citizens can no longer be maintained. Usinithe
rules imposed by the Federal Communications Commission to keep
television personalities in line is nothing less than censorship. If a
television reporter ignores a legal bounds by maliciously disregard-
ing the facts, he or she can be taken to court the same way a news-
pager reporter can be. General Westmoreland is the most recent
public figure to take advantage of these legal safeguards.

Third, the cost of reporting requirements under the regulations
is an unfair burden, a burden that no member of the print media
bears. According to the National Association of Broadcaster’s
survey of some 40 comparative renewal proceedings, the average
case lasted 8 tyears It is not uncommon for radio stations to spend
?n average of $600,000 and television stations $1.2 million on legal

ees.

Worse yet, print companies which own broadcast properties can
be intimidated. Although the first amendment, which the Senator
pointed out and made clear, shields the print media from direct
threat, those companies which own radio and television stations
are targets for intimidation by single issue groups or even the Gov-
ernment itself. There have n administrations that have used
that device as a way of threatening newspag:g_s.

In such an environment, it would not be difficult to challenge the
broadcast licenses held by newspapers if those newspapers did not
alter their coverage to reflect a certain viewpoint. We consider that
situation to be highly dangerous.

But the damage done to the electronic media and the print
media pales in comparison with the harm that is inflicted upon the
democratic m. All of the press must be free from Government
instrusion if it is to provide the informing and to perform the
watchdog functions vital to our democratic system.

While Government regulations are intended to increase the di-
versity of information outlets, they have had the opposite effect.
Regulation has encouraged the media to be bland and inoffensive
to avoid offending the Government or triggering right of reply. As
a result, many members of the electronic media are a less effective
part of our national society, amiJ)ublic exposure to many issues
and viewpoints is severely curtailed.

Finally, if Government regulations are extended beyond their
present reach, there will be even less diversity, innovation and
choice for the public. Less expensive and better cable services will
not be available because investors will not risk capital in a regulat-
ed market. Banking, computer, and shopping services will not be
upgraded because investors do not want to tilt with Government
intrusion.

If freedom of expression is won for the electronic media, money
which has been diverted to fulfilling regulatory obligations can be
channeled into more productive areas, areas where competition
would insure more programing improvements for children, for the
culturally minded and for minorities. Everybody would benefit—
broadcasters, cablecasters, teleshoppers, the print media, and most
of all in my opinion, the consumer.
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That is why the Freedom of Expression Foundation was formed
and why we are working to repeal sections of the Communications
Act which restrict news and editorial content. Legislation to do just
that has been introduced in the U.S. Congress, and we believe now
is the time to pass it.

Thomas Jefferson’s dream for a democratic republic was pre-
mised on an educated voting public that could partake of the free
marketplace of ideas. Jefferson’s dream can only become a reality
in a society where freedom of expression is guaranteed by all com-
municators. That is why we must reestablish a first amendment
environment as soon as possible.

[The statement follows:]

STATEMENT OF CRAIG R. SMITH, PRESIDENT, FREEDOM OF EXPRESSION FOUNDATION

WHY CONTENT REGULATION 18 DANGEROUS

When the First Amendment was passed in 1791, there were only 8 daily newspa-
pers operating in the newly formed United States. Each one of those newspapers
was highly partisan, and yet our Founding Fathers said that “Congress shall make
no law abridging freedom of the press.” A close reading of their notes, letters and
speeches makes clear that they would have extended protection to the electronic
media had they been farsighted enough.! But since they did not, the Congress,
through the Communications Act of 1934, was able to impose controls over news
and editorial content today despite the fact that there are over 1,200 television sta-
tions and 9,000 radio stations in America.

The time has come to return to the vision of the Founding Fathers and particular-
ly Thomas Jefferson’s dream of a free market-place of ideas. The time has come to
extend to the electronic media the same rights that are guaranteed for the print
media. The time has come to protect developing technologies from government con-
trol. Let me spend some time developing the case for my position.

results from government regulation of the communications industry.
First and foremost, the rights of the electronic media are severely impaired. The
do not enjoy essential First Amendment protections, nor are they given full journa.i-
istic freedom. Historically, the Congress, the courts, and the Federal Communica-
tions Commissions have restricted the First Amendment rights of the electronic
media by using the Communications Act of 1934 as a statutory basis for controls.
Purportedly, the electronic media have distinctive characteristics which afford them
lesser First Amendment rights than those enjoyed by the print media.

According to the Act and the Court’s interpretation of it, scarcity of the publicly-
owned airwaves justifies government regulation. In Red Lion Broadcasting Co. v.
FCC, the Supreme Court ruled that the government could regulate the content of
broadcasting because the publicly owned airwaves were limited in number.

Ironically, pervasiveness and accessibility of the media have also been used as a
rationale to control content. In FCC v. Pacifica Foundation, the Supreme Court
ruled that the government could regulate the content of broadcasting because it was
a “pervasive presence” in American society. That something can be both scarce and
pervasive seems a contradiction. But that didn’t bother the Supreme Court. As a
result, the clectronic media have lost invaluable and essential elements of their
freedom. Worse, broadcast journalists must justify their performance to the govern-
ment, a concept which is totally alien to our First Amendment traditions.

And yet, neither scarcity nor undue influence through pervasiveness are a sane
rationale for regulation. One UHF channel can be broken into 100 quality radio sta-
tions according to Professor Ithiel de Sola Pool of M.I.T. Cable brings scores of chan-
nels even to rural areas. In fact, so many stations exist in Philadelphia that Chan-
nel 48 TV was turned in for relicensing. Furthermore, newspapers are often more
influential than television stations. The Post is more influential than any TV sta-

! See forthcoming study, Subst and Shad The Original Meaning of Freedom of the
Press, written by John Armor for the Freedom of Expression Foundation. See also C. Edward
Wilson, Teeming Invective: 00 Years ‘l)[ Vigorous Journalisms, (University of Western Ontario,
London, Canada, 1976); George Henrf ayne, History of Journalism in the U.S. (D. Appleton and
Company, New York, 1920), pp. 114-117.
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tion in Washington, D.C. The same is true of the Times in New York City, the Trib-
une in Chicago and the Globe in Boston, to name but a few.

But second class citizenship is not the %n;i'lburden that broadcasters have to bear.
The electronic media are penalized financially as a result of government regulation.
The cost of FCC reporting requirements is enormous; it's a cost that no member of
the print media bears.

According to an NAB survey of some 40 comparative-renewal proceedings, the av-
erage case lasted eight years. The same study shows that radio stations spend an
average of $600,000, and television stations $1.2 million, on legal fees in such cases.
When a viewer oomplains that a station’s ooverage has been unbalanced or unfair,
the station is often forced to call in its lawyers. If a station must defend its actions
before the FCC or the courts, the legal expenses and management costs can be enor-
mous. In the 3 years from 1973 to 1976, there were 13,800 complaints filed with the
FCC.2 Even after an FCC hearing, either side can resort to the courts causi
higher expenditures and years of uncertainty. A single complaint cost even a smal
radio station $20,000 and 480 personnel hours in research and paperwork. Broad-
casters must submit reports and logs, and must conduct community ascertainments
to comply with FCC requirements. The FCC itself estimates that stations expend a
total of over 8 million person hours per year on these requirements. Commercial
television stations, for example, average over 12,000 person hours on ascertainment
obligations alone.3

But the costs don’t stop there. Stations must bear the cost of providing “public
affairs” programming, and must subsidize opposing viewpoints. Stations have to pro-
vide free time in certain instances, and must provide time for political commercials
at reduced rates. :

There is also the cost of foregone business opportunities to be considered. FCC
rules and program guidelines can prevent a station from providing programs or
services which may be highly pog:lar and therefore profitable. -

Examine the case of Simon Geller, a daylight radio broadcaster in Gloucester,
Massachusetts. Geller played only classical music—no all talk, no news, no accu-
weather—just classical music. The FCC took his license away despite the fact that
there were 40 other stations available to Geller’s listeners, including an all-news
station from Boston. Clearly, stations are not permitted to “find their niche” in the
marketplace. They are forced to become “public interest” clones, created by the co-
ercive rules which are part of statutory law.

These controls affect the print media as well as the broadcast media. Government
regulation of the electronic media weakens the concept of an independent print
media. In sharp contrast to the status of the electronic media, the print media are
insulated from government intrusion into editorial affairs (See Miami Herald Pub-
lishing Company v. Tornillo). But print companies which own broadcast properties
can still be intimidated. Although the First Amendment helps shield the print
media from direct threats, those companies which own broadcast licenses are tar-
gets for intimidation by the government or other parties. Licenses can be challenged
if the newsgaper’s coverage 18 not altered to suit a particular viewpoint.

That’s why government regulation of the electronic media weakens the concept of
an independent printed press. The First Amendment is viewed by some groups as an
anachronism, and government oversight is thought to “improve” media perform-
ance. They argue for enforced accuracy in the evening news and for quantification
of programming, thinking they know what is best for the public over the public air-
waves. Even print protections may be lost in an atmosphere where government con-
trol is encouraged.

But the damage done to the media pales when compared to the harm that is in-
flicted on the democratic :ﬁ'stem. All of the press must be free from government in-
trusion if it is to provide the informing and perform the “watchdog” functions vital
to our democratic system. All of our basic liberties depend for their survival on free-
dom of speech and press.

While goverment rﬁulations are intended to increase the diversity of information
outlets, they have had the opposite effect. Regulation has ensured that the media
will be bland and inoffensive, to avoid offending the government or triggering
“riﬁhts of reply”. Innovation and experimentation are kept to a minimum. Even the
right of corporations to discuss issues in their own paid commercials—a right 85
percent of the public favors according to a recent Opinion Research Corporation

2 David Kelley and Roger Donway, ‘‘Laissez Parler: Freedom in the Electronic Media,” (Bowl-
ing Green State University, 1983), p. 31.
See Steven Simmons, “The Fairness Doctrine and the Media,” (Berkeley: University of Cali-
fornia Press, 1978), pp. 80-90, 208-220.
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study—is severely restricted by the application of the current rules.* As a result,
the electronic media are a less effective part of our national society, and the public
is not exposed to as many issues and viewpoints.

Clearly, current regulations are unfair to broadcasters, threatening to the print,
restrictive to corporate free speech, and damaging to the public.

And that’s not the end of it. If regulation is not eliminated, additional harm will
occur in the future. First, the electronic media will be stifled because new technol-
ogies will be regulated. Although government regulation originally was designed for
radio broadcasting, it has expanded to cover new technologies. Television is regulat-
ed. Cable television is regulated as well, although it is delivered through wires, not
over the air. In fact, the government has regulated every new communications tech-
nology to be developed in the last 50 years.

A recent ruling in the Rhode Island Federal District Court says cable is different
from print and therefore can be regulated! “Must carry” and public access rules
force cable companies to reject other channels that their customers would prefer.
They are forced to carry F channels and low power broadcasts instread of HBO
and ESPN. The viewers should have a right to watch the channels they prefer. Gov-
ernment determination of what should be the viewers’ choice is patronizing at
and Orwellian at worst. i

Furthermore, direct broadcast satellite services will be ted when they
become available. Therefore, it is very likely that any future “broadcasting” tech-
nologies will be regulated as long as the F'O(x., has the statutory base from which to
act.

Second, the print media will be stifled because “electronic”’ newpapers may find
themselves regulated in the future. Teletext and videotex are two new services
which have the potential to be the “newspapers” of tomorrow. These services trans-
mit textual information over wires or broadcast signals into homes and offices,
where the information can be read off a videoscreen. Newspapers which get in-
volved with these services may be subjected to government tions, merely be-
cause they utilize electronic delivery methods. In that event, these newspapers will
suffer the same damage now suffered by the broadcasting media. )

Third, if government regulations are extended beyond their present reach, there
will be even less diversity, innovation, and choice for the public. Inexpensive and
improved cable services will not be available because investors won't risk capital in
a regulated market. Banking, computer, and shopping services will not be upgraded
because investors do not want to deal with government intrusion.

The present legal framework cannot resolve the problem of io_&mment regula-
tion. Administrative reform through the FCC is inadequate. The ’s ability to de-
regulate is limited by the Communications Act of 1934 and subsequent amend-
ments.’ They can only, as Commissioner Dawson has made clear, back to the
basic statutes. The FCC must follow the will of Congress as ex in those stat-
utes. Therefore, the FCC, even in a strict interpretation of statutes, by itself cannot
remove government regulations required by the Communications Act of 1934,
though the current commission has made heroic strides in that direction under the
leadership of its Chairman, Mark Fowler. Such regulations include the so-called
“Fairness Doctrine,” the reasonable access provisions, and the equal opportunities

uirements.

ut even the current FCC reforms are impermanent. Although the present Com-
mission is attempting to “unregulate” the electronic media, these actions can be re-
versed by future commissions. A majority vote of the commissioners is all that is
required to reimpose regulations or to impose more onerous regulations. And even if
t}l:e FCC eliminates regulations, that action is the sufferance of the Congress and

e courts.

That is why we support repeal of Section 315 of the Federal Communications Act,
and attendant rulings. We want to extend First Amendment rights to broadcasters.
We want to create a First Amendment environment not only for the print media,
but for all communicators.

If freedom of expression is won for the electronic media, funds which have been
diverted to fulfilling regulatory obligations or defendixf station activities can be
channeled into more productive areas. Everybody would benefit—broadcasters, ca-
blecasters, the print media, videotex operators, and most of all, the consumer. Per-
haps that’s why at the Freedom of Expression Foundation we've been able to put

‘(b):miggo Beeearc) ar h Corporation, Advocacy in Advertising by Corporations, (Princeton, Sep-
tember, , p. 10.

S It is interesting to note that Senator Proxmire, who in 1959 incorporated the so-called “Fair-
ness Doctrine” into the Act, has since changed his mind and introduced legislation to repeal it.
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together the broadest-based coalition in the history of deregulation. The networks
and the motion picture industry are represented on our boards. AT&T and GTE
have given us contributions. Labor unions and oil companies have joined our coali-
tion. The Society of Professional Journalists, the Association for Education in Jour-
nalism and Mass Communication, the Radio & Television News Directors Associa-
tion, and the American Newspaper Publishers Association have all endorsed the call
for a repeal of these heinous content doctrines.

Thomas Jefferson’s dream for a democratic republic was premised on an educated
voting public that could partake of the free marketplace of ideas. Jefferson’s dream
can only become a reality in a society where freedom of expression is guaranteed.
That is what the Freedom of Expression Foundation is dedicated to. And I hope this
Committee, the Senate and eventually the entire Congress will join us in this very
important battle for freedom.

Mr. SmitH. The Freedom of Expression Foundation sponsors re-
search, and one of our early projects was an examination of the
record as to the intent of the Founding Fathers when the first
amendment was adopted. We asked John Armor, who I would like
to introduce at this point, to do that report for us. John graduated
from Yale in 1964 with two majors—in English and political sci-
ence. He was editor of the Yale Daily News. He received his J.D. in
1970 from the University of Maryland Law School. He has argued
10 cases before the Supreme Court, of which 9 were on the first
amendment; published many articles, and is currently practicing
the law and is also a senior fellow of the National Center for Con-
stitutional Studies.

The CHAIRMAN. I might say, Mr. Armor, I have read the article
you wrote on what our founders intended. It is the best single arti-
cle on that subject that I have run across, and I have read quite a
few. Go right ahead.

Mr. ArRMOR. Thank you, Mr. Chairman, for those kind remarks.
Let me correct one point. I have not argued nine cases at the Su-
preme Court. I have had them. I have not been the privileged
person to speak.

Let me begin with something that goes to your comments, Mr.
Chairman, and your comments, Senator Goldwater, and I hope will
be of interest to the other members of the committee when they
read the record.

Let me give three samples of the press that was intended to be
free under the first amendment. The first is from the Aurora Gen-
eral Advertiser in December 1796. And these, by the way, are in
my final report:

If ever there was a devoted tool to a faction, the editor of the New York Minerva
to e?hbe said to be one. If ever a man prostituted the little sense that he had

aerve

e purposes of a monarchic and aristocrastic junta, Noah Webster, Esq.
must be the man.

Now as we all know from our history, Noah Webster is one of
the great figures in our early history, and yet this sort of comment
was made by an anti-Federalisl:f?aper about him because they felt
that the Federalists were not sufficiently democratic.

Now let us turn to the other side and we find this quote in the
l};g;lmck Gazette, which was a Federalist paper, of November 2,

To the anti-Federal junta in Philadelphia, with great regard and sincere wishes

for your success in everything that tends to anarchy, distress, poverty, and tyranny,
Inmymrfnendandhumbleaervant.DamelShnyuofthannklmg
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Now Daniel Sha{s does not mean much to many of us today, but
if we go historically, he led a very serious revolt against the gov-
ernment, and to associate the names of your enemies with Daniel
Shay’s then is the same as associating them with James Jones of
Jonestown today. It was that serious an attack.

Now, Mr. Chairman, just one other sample and then we’ll go into
the discussion. Also from the Aurora General Advertiser:

If ever a nation was debauched by a man, the American Nation has been de-
bauched by Washington * * *. Let his conduct then be an example to future ages.

Let it serve to be a warning that no man may be an idol and that a people may
confide in themselves rather than in an individual.

COAnd that, of course, is of George Washington, the Father of our
untry.

That is the kind of press that was intended to be free, but intend-
ed to be free how and why? There is a curious thing about freedom
of the press. It is the one part of our governmental structure which
was not designed in theory, put in place and which we then grew
into in our national experience. It was the exact opposite.

It was not in our Federal Constitution to begin with, and when it
was put in in the Bill of Rights, we had only a limited idea of what
it would mean. On the other hand, starting during the American
Revolution, we had in fact freedom of the press because the battle-
lines were not clearly drawn and changed. There was no ﬁl("oblem
with anyone who wanted to run a newspaper, either as a Royalist
or a patriotic newspaper, doing so. And interestingly enough, they
circulated side by side.

In northern New Jersey, for instance, the British then held New
York and Washington was in southern New Jersey. Both types of
papers could be read by the same person if that person was liter-
ate. And remember, we had about one-third literacy then. But the
Royalist and the rebel newspapers could be read in the same house-
hold, or in adjacent homes. And that is real freedom of the press.

It doesn’t exist because the government intended it. The colonial
government subsidized and sought to control the press of the day
and so did Generals Gage and Howe for the British. They also paid
subsidies to publishers and sought to control their papers.

So we didn’t have a theoretical freedom of the press. We had one
that.existed in fact.

Now why is this important, although it happened almost 200
years ago? It is this: the press, as an institution, was given freedom
first in the State constitutions of Massachusetts and Virginia, later
in our constitution, because it served a function, a function of com-
munication. The press or the Fourth Estate, which we adopted
from the French tradition, is quasi-governmental in that it is neces-
sary to a government. Jefferson said, “If I must choose between
government without newspapers or newspapers without govern-
ment, I would choose the latter.”

What he was saying was communication between the American
people—not just on political subjects, but on all subjects—was es-
sential to our national life and was essential to our government,
and that the press as an institution had to be agrotected. And that
was the function of freedom of the press originally. That is still the
function of freedom of the press.

32-594 - 084 - 2
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And the question today is whether we have lost part, maybe a
large part, of the institutional function of those words—freedom of
the press—by assuming that press means only that which is print-
ed with ink on paper, as opposed to the business of communication.

This being the &mmerce Committee, let me use an example. If a
railroad says to itself, we're in the business of running railroads,
they’re in big trouble. But if they say to themselves, we’re in the
business of transportation, of getting people and goods from place
to place, and get into trucks and get into ships and get into air-
planesaland get into land and so forth, they have a better chance of
survival.

That is the point with any institution. You need te go back to the
origins in order to say what purpose are we filling? And given the
changes in society and given the changes in technology, is our pur-
pose different in how it is carried out? And if the answer to that is
yes, then we have to concern ourselves, as the chairman said, with
the increasing disappearance of the line between the press in print
and the broadcast media, because when it disappears entirely, we
are going to have a severe constitutional crisis on our hands, based
. on-the first amendment and based on the natural tendency of
every government in the history of mankind to control communica-
tions.

They all seek it. It makes no difference whether they are liberal
or conservative, whether they are democratic or monarchic. It is
the natural tendency of a government to want only good news to
get out; going back to the Greeks, we tend to kill the messenger
who bears bad news.

Since that is a natural tendency, speaking as a political scientist,
there must be, if there is going to be a free press, a very effective
barrier. And the first amendment, freedom of the press, today is no
barrier at all with respect to the broadcast media.

- T invite any questions that you might have.

[The statement follows:]

STATEMENT OF JOHN C. ARMOR

As of 1791 the only form of general communications to the public concerning gov-
ernmental matters and governmental officials were the newspapers and magazines.
To the Framers, the word “press” included every form of communications or docu-
ment which could be produced on a printing press. Their intention at the time was
therefore freedom of communication, but since the only form of communication was
via printed matter, that is all that they needed to say.

A second point that supports that inference is the importance that the Framers
placed on the establishment of the United States Postal Service. Under the Articles
of Confederation the federal government was not involved in establishing any uni-
form federal method of delivering the mails. There was a lpostal service, whose re-
sults were spotty at best, since the Post Masters were all private individuals ap-
pointed by state of local governments. The reasons for establishing a national postal
service as provided in Article I, § 8 was clear, and on this point there was no dis-
sent. As stated in both the proceedings of the Constitutional Convention, and in the
Federalist Papers, the Federal Post Office was designed to guarantee ready commu-
nication between citizen and citizen, and also to carry the newspapers and maga-
zines which were the public forms of communication.? .

The need of this service was underscored by such times as the appeal from the
Boston newspapers published in the Brunswick Gazette in New Jersey on 11 March,
1778. The Boston papers complained that for a matter of 2 months they had not

! See the Federalist, No. —.
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received copies of any other papors and complained about the inadequate service
from the then existing post oﬂg:es.

A review of the nc;v:rapers of the day shows that about half of every issue of
evw'mpaper was taken up with statements republished from other newspapers
in states and also statements republished from private letters between citizens
of different jurisdictions on matters of public concern. In short, the use of the Post
Office to circulate both newspapers and letters and the republication of information
from other states and cities was the functional equivalent of the Associated Press
and the United Press International today.

The intention of the Framers concerning the Post Office was quite clear. Its mis-
sion was to deliver to the addressees whatever letters or publications were presented
for delivery. Its mission did not include any form of selected delivery based on the
content of any newspapers or letters, nor did it include any provisions for opening,

ing, and considering the contents of such mail.

Since the Post Office was intended as an open and free channel of communica-
tions for all written matters which might be offered to it, it is a logical conclusion
that equal freedom was intended for all forms of communication which might be
produced and deposited for delivery.

There is an unrelated part of the Constitution, and area of Constitutional law,
which s by analogy that the word “press” in the First Amendment ought to
include all forms of public communication, whether printed or electronic. The third
power given to Congress under Article I, § 8 is the interstate commerce clause. At
the time it was written, the only forms of interstate commerce which existed were
by sailing vessels and horse-drawn wagons.

When Fulton invented his steamboat, however, he asked for and obtained
an exclusive franchise from New York to operate between that state and New
Jersey.? The question was then put to the Supreme Court whether New York had
any power to regulate the steamboat, since the interstate commerce clause gave
power generally over that subject to the Congress. The Court had no difficulty what-
ever in concluding that the interstate commerce clause prevented such regulations

the State of New York. It concluded that the intention of the Constitution was to
such authority over all forms of interstate commerce to the Co , and it
made no difference whatsoever that the steamboat as a means of carrying out such
commerce was unknown at the time the Constitution was adopted. On the same
basis, there was no problem in the view of the Supreme Court in applying the same
clause to allow mgurntion by Congress of all other late-developed forms of such com-
merce, including railroads, airlines, telegraphs, tele%hones, and so forth.

Some decisions of the Supreme Court on other subjects have generated dissent on
the Court and serious debate by thoughtful commentators as to whether the Court
is doing violence to the original intention of the Constitution by basing its decisions
on later developments in technology and social developments. There has never been
any such serious debate eoneeminq the interstate commerce clause. And if the same
Lo.p'c is applied to the word “press” in the First Amendment, a similar result could

The Framers ized that there is a natural antagonism between the press and
the government. It 18 a natural tendency of any government at any time to seek to
shape the news in order to minimize or eliminate references to its faults and to
present its virtues in the best possible light. It was also a natural tendency of the
press 200 a&o, and is of the media today, to seek to present the fullest possible
reports of what the government and its officials are doing, regardless of how those
ngrh reflect on those officials and regardless of whether they may produce favor-
able or unfavorable reactions among the people.

Because the current meaning of om of the ag:tess developed much more from
what happened in our history, rather than from ract theories of what it ought
to be, it is worthwhile for us to review some of the events which have created our
definition. There is no analogy in the 20th century, and therefore none in the elec-
tronic media, to the raid by a band of armed men who closed Rivington’s New York
Gazette. The closest thing to it were the occasional duels and horsewhippings that
took place between hot-blooded and oppoari'% editors in the Midwest before the Civil
yﬁa; grimari]y between those who suppo! slaverly, and those who supported abo-

In some argue that the modern media are bloodless shadows of their fore-
bears. While the detailed information carried today is far more extensive and much
more prompt than that in the newspapers of 200 years ago, the modern media may

8 Gibbons v. Ogden (1824) — U.S. —.
$ American Press Opinion, 3
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take themselves too seriously in working toward impartiality. What has been in
part lost is the passion, the commitment to causes, the calls to action, even in many
respects the beauty of the language, that were common in the early newspapers.
And what the public has lost is the opportunity to compare, one against the other,
sources of information that clearly and unashamedly take diametrically opposing
views on the major issues of the day.

On the other hand, the “good oﬁi days” were also marked by yellow journalism
which so badly distorted information that readers were at best confused, and at
worst coerced into bigotry. America’s entry into the Spanish-American War in 1898,
despite pleas for conciliation by Spain, is an example of just how powerful and mis-
guided the press could become. At the same time, the modern media’s record with
regard to McCarthyism, Vietnam, and Watergate should be praised for courage and
persistence.

It is worthwhile to read and consider the excerpts from the early American news-
papers, which are quoted in the margins of this study. Sources are given at the end
for those who want to delve into the reality of the first free press that ever existed
in the history of the world.

Some might argue that it was excessive for the various early American newspa-
gers either to praise Washington as the greatest of living men, or to attack him as a

uffoon, a tryant or world-be king. But perhaps the opposite it true. Perhaps the
modern tendency to bury the various prejudices of reporters and editors alike in the
unrealized and unrealizable pretense of totally impartial reporting weakens public
debate. Where there is passion and commitment, there are always excesses in the
conclusions reached. But perhape journalism without passion represents more loss
than gain. Perhaps journalism without commitments, clearly made and forcefully
stated, is a lesser use of freedom of the press than were the slashing attacks and
staunch defenses of the press during the Revolutiona.r‘y; War.

We are forced today, in the 1980’s, to reconsider the meaning of freedom of the
press in our society. In part, that reconsideration is compelled by technological de-
velopments. At present the print media are totally free and unregulated, but the
electronic media are subject to content control and regulations. Technology is quick-
ly blurring and will shortly destroy the boundary line between those two means of
communication.

Already many aspects of many newspapers involve electronic communications.
Many national publications are transmitted to regional printing plants via satel-
lites, 22,300 miles in space. Experiments have already begun with electronic newspa-
pers, transmission via teletext to the home television sets.

The blurring of the boundary between the print publishers and the electronic
“publishers” inexorably raises the question of whether the content regulation of the
broadcast media will encroach on the presently-unregulated newspapers and maga-
zines, or whether instead the freedom of the print media will be extended to the
broadcast media.

Related topics which will arise in the debate on whether freedom of the press will
either expand or contract are the libel and obscenity laws. The laws on these sub-
jects are primarily state statutes. By interpretation of the Supreme Court, the First
Amendment does not protect libelous or obscene matter. So the current fate of the
First Amendment will have no direct impact on these laws. If the regulation of
broadcasting expands to include electronically-published newspapers and magazines,
then the Federal Communications Commission will be able to regulate non-obscene,
non-libelous newspaper and magazine articles. If the result is the reverse, and press
freedom is extended to electronic “publishers,” then they will still be subject to all
of the state libel and obscenity laws, as they are today. Either way, there will be
neither an increase nor a decrease in the liability of any media for producing or
publishing matter that is found libelous or obscene. In short, although both of these
topics may be dragged into the current debate on freedom of the press, both are
non-issues. Neither would be affected; neither is relevant.

At this juncture, it is impoesible for the First Amendment to remain stationary. It
is being forced in two directions—expansion and contraction—at the same time.
Only one of those will ultimately prevail. If we do nothing but let nature take its
course, the more likely result is a loss of freedom and an expansion of regulation.

The basic question of direction pushes us, as citizens, as legislators, as judges, to-
wards a reconsideration and a redefinition of one of the most important and most
sensitive rights in our Constitution, the freedom of the press.

“Could anything but objections to the Constitution of the most serious kind have
{:lstiﬁed the hazarding an eventual schism in the Union, in so great degree as would

ve attended an adherence to the advice given by Mr. Jefferson? Can there be any
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perversion of truth in ing that the person who entertained those objections
was opposed to the Constitution'

The opposition which was experienced in every part of the United States, ac-
knowledged the necessity and utility of the Union; and, generally speaking, that the
Constitution contained many valuable features; contending only that it wanted
some essential alterations to render it upon the whole a safe and good government.”

“Gazette of the United States, 19 September, 1792, Alexander Hamilton, writing
under the name, “Catallus,” and attacking his arch-rival Jefferson for the ratifica-
tionnprooess of the Constitution and Bill of Rights.4 )

“If ever a nation was debauched by a man, the American nation has been de-
bauched by Washington. . . . Let his conduct then be an example to future ages.
Let it serve to be a warning that no man may be an idol and that a people may
confide in themselves rather than in an individual.—Let the history of the federal
government instruct mankind, that the masque of patriotism may be worn to con-
ceal the foulest designs against the liberties of the people.” Aurora General Adver-
tigser, 28 December, 1796.%

The CHAIRMAN. I am indebted to you for calling to my attention
a fair number of those papers that circulated from roughly 1775 up
through the time of the Constitution. Indeed, they are some of the
most salacious, biting, passionate writings I have run across. I can
understand why any politician of the time would have been stung
almost to the extent of wanting to lynch the publisher. And yet
you are saying in spite of that, our Founders very clearly said that
is to be protected? .

Mr. ArmoR. Well, there was an ambiguity, Mr. Chairman. As
you know, shortly after the first amendment was passed, in 1789,
the Congress of the United States passed the alien and sedition
laws, which made it illegal to impune the Government or the offi-
cials of the Government of the United States. This was passed by
the Federalist and remained in effect until 1801, and under it, a
number of publishers were sent to jail. American printers and pub-
lishers did in fact go to prison after the first amendment was
passed. And the Supreme Court in this century has said there is no
question that those laws were unconstitutional.

Now they weren’t tested at the time, which goes in part into our
history. It is fortunate they were not because the Supreme Court at
that time was a weak institution. It had not established itself. And
if the Supreme Court in that case had tried to strike down a law of
Congress, it might have resulted in a failure of judicial review,
which today of course is essential.

That is why I say, Mr. Chairman, that it was ambiguous. The
press themselves understood. They ran freedom of the press, the
Massachusetts Bill of Rights, on their masthead. And the more en-
lightened politicians, like Jefferson, understood that even a press
which attacked him for being a miscegenist and an atheist and so
forth, should still be free. But most of the leaders of the day were
willing to join in the passing of the Alien and Sedition Acts.

So we had the beginnings of the theory, but it wasn’t full flesh
and it had no protection. It grew into what it is today.

Unfortunately, it is not true that the framers sat down in Phila-
delphia and said a press, even if it is wrong, even if it is vicious,
even if it opposes us, must be protected. High school textbooks sug-

18‘ C. Edward Wilson, Teeming Invective: 300 Years of Vigorous Journalism, (1976) at pages 17-
$ History of Journalism in the United States, p. 116.
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gest to us that that is so, but it.isn’t. We had to grow into that
ﬁgll'llrf' We did not understand it from the beginning.
e CHAIRMAN. Barry?

Senator GOLDWATER. It is rather difficult for me to phrase this
question because I don’t know whether it applies to freedom of the
press or freedom of the reporter.

In my younger &dl%ys a reporter was taught to report the news.
Today it is very difficult to find such reporterial practice. I find
many reporters, both in the printed media and the electronic
media, who editorialize. Now in doing that, sometimes the truth is
overlooked or is circumvented.

Would that be an abuse of the meaning of freedom of the press?

Mr. ArRMOR. Well first of all, the only totally accurate reporting
in the United States is the stock tickers.

Senator GOLDWATER. The what?

Mr. ArMOR. The stock tickers, New York, American and
NASDAQ, because they report just when it happened and what the
price was and what was sold and that is :srecme They don’t say
why and they don’t say who was involved. As soon as you start get-
ting into the subjective factors, you start getting inaccurate.

And the press has always been inaccurate. It is a delightful expe-
rience, and I encourage anyone to try it, to go to the Library of
Congress and read the early American press because it was not just
news. It was entertainment, it was poetry, it had laughter in it,
and it had these vitriolic attacks. No question that a good bit of
what they printed was inaccurate. For instance, one of them told of
a doctor who had removed a 40-pound gallstone. I sincerely doubt
that was true, but it was repo as if it were.

So the first thing is, there is no such thing as a true press. All of
it is inaccurate to a certain extent, and part of it depends on the
perceptions of the reader anyway. Do you agree or di with
their views?

So the answer, in Jeffersonian terms, is the press should be free
to be wrong, just as the American people, under the democratic
principle, should be free to be wrong. The buck has to stop some-
where, and in the democratic process, if the people make a mis-
take, it is their mistake and they have a right to it.

In press terms, if any element of the press makes a mistake, as
Jefferson said, truth and error should exist side by side because we
cannot be sure which is which and because in the process of com-
munication, it will be sorted out.

The dangers of any process of saying this is true and this is not
true are too great for the benefits to be gained by whatever board
of censors it is, saying we find this to be true and that not.

It goes all the way back to Galileo and the Catholic Church. They
did not like his view that the Earth went around the Sun, so he
was accused of heresy and silenced from publishing his views. It
didn’t change the fact that the earth went around the sun, but it
did affect communications, and that is what we're talking about
today. It is the heresies that really need protection. It is what may
seem most obviously to be an error that may turn out to be true.

So our assumption in our system is to tolerate that. The question
you posed in the beginning in your remarks is simply an insoluble
one. Who shall guard the guardians? I don’t remember my Latin
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well enough to give it to you in the original. But that is the prob-
lem. No one can be so pure and right as to determine what is true
and what is not true, and therefore the trial and error process is
sloppy, like democracy itself, but as Winston Churchill said, noth-
ing: seems to be better.

we have to tolerate the problem you mentioned, but it is not a
new one. I encourage you, Senator, to read some of the colonial
newspagers. There are not many of them on microfilm at the Li-
bra.rf of Congress, and it doesn’t take long to read them. They are
atl?so utely fascinating. And they are also badly wrong in a number
of cases

Senator GOLDWATER. I don’t go back to the colonial days.

Mr. ArRMOR. I know you don’t.

Senator GOLDWATER. Some geople think I do. I can remember the
press of years past, and I had the same feeling. We would say oh,
this is a Republican paper or this is a Democratic paper, and the
two were more or less expected to argue.

The point I am raising comes to probably everybody who serves
up here on the Hill where we are privy to the events of every day
as they happen, as they are spoken, as they are argued. Then we
look at the report of it on the evening news and many times I say
my God, I must not have been there because that wasn’t said. Or I
pick up the morning paper and say well, I agree with this, but
nobody said that.

Now that is the type of press honesty I am getting at. But I can
agree with you that under the first amendment, it was never in-
:nttd that the Constitution necessarily be the judge of truth and

onesty.

Mr. ArMOR. Well in part, Senator, what you are getting at is
that press media, whether print or electronic, who pretend to im-
partiality, may in fact do us more harm than good. As you said,
and it is true 1n tglae history of journallism, you go back a while and

ou see papers t were aggressively partisan in a certain way.
":aei made no bones about it. They would state it on their mast-
head, state it in their editorials and then they would go at it
hammer and tong in the news columns.

But those who try to paint themselves as a self-appointed oracle
of Delphi, saying nothing but truth appears in these Elagee and
nothing but truth appears on this nightly news—I'll skip names
but you can stick them in wherever you care to—cannot be accu-
rate. They cannot deal in nothing but truth. In fact, there is a
bias—and I know this; I have been a published writer for 20 years
now—there is no way to remove from what you write some element
of who you are, and you can’t do that as an editor either.

Therefore, there is no such thing as an impartial single medium
of communication. It will reflect the ple who own it, the people
who edit it and th:nﬂeople who write it. And is it not perha)
better to use the fr partisanship that has been our history for
150 years, rather than the suggestion that certain sources are
above partiality? None are.

And I know what you are talking about. I first saw it when I was
12 years old. My father told me about something he had attended; I
read it in the Evening Sun and it wasn’t the same way. I am not
picking on the Sun. They all make mistakes.
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Senator GOLDWATER I don’t think I am getting at that point, and
I doubt that I can ag‘let to the point. I have asked several of the more
g}'ominent national observers or writers. I remember once asking

alter Cronkite, whom I believe was held in the highest esteem,
why it was that he couldn’t help but show his personal feelings.
Well, he said you are a constitutional Republican; I am more or
less a constitutional American, and if I am writing about somebody
that I inwardly distrust or dislike, I can’t hide that feeling, no
‘matter how I try to do it.

On the other hand, I know many observers we have worked with
on the Hill who are impeccably honest in their writings and in
their observations.

What I am getting at, and I think you backed this up, is that we
pretty much have to buy that, accept it, and come to identify it in
each person, and thereby be able to put a value on that person’s
reaforting. Someone who disagrees with me might reverse the
values.

But do the American people do this? I think the American people

merely pick up the paper, and because the paper they respect and

ire and read runs certain writers, they more or less accept that

as t3:1'ue, when a thoughtful, on-the-spot analysis would show it was
not true.

I don’t think over 10 percent of the public pay much attention to
the editorial pages, where the type of writing I am speaking about
ap , and I might say that the editorial page is owned by the
publisher so he can print what he damned pleases.

But I get to the question of can the columnist do that? Or can
the ordinary reporter, if there is such a thing, instead of reporting
what we are saying here today, come out and give his opinion,
without saying “In his opinion,” that this is what took place?

Mr. ArRMOR. Well, of necessity, all news reporting shortens, and
every time you shorten you have the potential for inaccuracy.
Some are very scrupulous about trying to do a fair job, and I have
g‘t)nblishers in my family, one of whom owned and edited a paper for

ears in West Texas.
ut no matter how hard you try to ﬁ:at accuracy, there will be
some inaccuracy, and then Kou get to the judging techni%tlxes and
ou talk about respect for the paper or respect for the individual.
t is just the shorthand by which in all our relationships we de-
termine whether to trust or not trust a source.

And you have to do it. There is not enough time in the year to do
the kind of research that a Senator would have to do to judge a
day’s contacts without dealing with the respect principle—is this a
good person or a good source, normally known to be accurate, and
therefore I will trust them on this occasion? They may or may not
be right on this occasion, but you have to go on trust.

Mr. SmrtH. We would also hope, I think, that the media hold
itself accountable, because it is a matter of credibility. When some-
body makes an error, when they do predicting in reporting, when
they make an error in fact, if that paper has an ombudsman, as
:ﬁl;e do, they may point that out, or their competition would point

out.

If I could enter just one historical footnote, the next regﬁ;l the
foundation is working on happens to be on the Alien and ition
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Act, and I did want, because I think that is going to come up again,
to make a point about them.

First of all, the Alien and Sedition Acts were passed in 1798, 7
years after the first amendment. They were passed in an atmos-
gv}l:ere of crisis. 306 American ships had been sunk by the French.

e reign of terror was in full force and there was a scare in this
country that Jacobins were going to come into the country and sub-
vert it.

Despite that attitude of crisis and the dominance of the Federal-
ist Party led by Hamilton at that time, the Alien and Sedition Acts
were passed by the Senate but hotly debated in the House and
barely made it through the House of Ropresentatives at that time.

Almost instantly Madison and Jefferson began offering resolves
asking the States to resist the Alien and Sedition Acts. They ran
out, in 1801, and their imposition resulted—probably was the pri-
11%%)' factor—in the defeat of the Federalist Party in the election of

So I think that when the Alien and Sedition Acts come up, one
ought to look at them in that context, rather than assuming that it
was a normal legislative process.

Senator GOLDWATER. You say your family is in the newspaper
business in West Texas?

Mr. ArRMOR. One example of good reporting is in Lubbock, Tex.,
the Avalanche Journal.

Senator GOLDWATER. West Texas takes care of its newspapers.

The CHAIRMAN. And cattle rustlers.

I m.iﬁht end with what Barry said. Seldom have I had problems
with the press in terms of accurate reporting. Sometimes when
they Faraphrase something they may not paraphrase it exactly the
way I would have wished, but my greatest problem with the press
comes when they accurately report things I wish I hadn’t said. I
guess I can’t blame them for that.

Gentlemen, thank m very much. We appreciate it.

Next we will take f. Thomas Krattenmaker from Georgetown,
who has been a witness before this committee on a number of occa-
sions.

Good morning, Professor. Go right ahead.

STATEMENT OF THOMAS KRATTENMAKER, PROFESSOR,
GEORGETOWN LAW CENTER, WASHINGTON, D.C.

Mr. KRATTENMAKER. Thank you, Mr. Chairman. Thank you for
inviting me. I have been here and testified on this topic with you
all before. In fact, I am beginning to feel that I have tenure in this
chair. It is a happy feeling, I must say. .

I have a prepared statement, Mr. Chairman, but with your per-
mission I will not road the statement, but perhaps summarize it.

I wanted to add something to what I ed about before but
without being repetitious of what we have discussed here before, so
what I mention today is why it is that I think people who are pro-
ponents of the kind of regulation that this bill would do away with,
why I think proponents of those regulations are wrong.

I think the Freedom of Expression Act is important and timely
legislation and I wholeheartedly support it. I believe that as the
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hearings unfold—I suspect you already know this—that you are

oing to find a number of people who oppose the bill because they

lieve that the present system of regulation, which the bill would
displace, is a sensible one. .

The kinds of regulations we are talking about here are principal-
ly those that involve the fairness doctrine, certain access rights,
the right of reply doctrine and some content regulations that the
Federal Communications Commission imposes. And it is my judg-
ment that you are going to find a number of people whose views I
think deserve very great respect who will argue that these regula-
tions are helgful or necessary to insure that we avoid having a mo-
nopolized public debate and a broadly informed American citizen-

ry.

I think that those arguments are wrong, Senator, and if I may, I
would like to explain why I disagree. Certainly I think that if we
take as our starting point the welfare of American citizens and of
the viewing public, the people who would support these regulations
have the correct kinds of goals in mind; that is, what we seek is a
widely informed citizenry and a nonmonopolized media.

I think that supporters of the regulation, however, are engaging
in wishful or untutored thinking about how we can attain these
first amendment goals. In particular, I think that proponents of re-
taining the present regulatory system fail to take account of three
pragmatic limitations on what such regulation can achieve.

First, regulation of broadcast programs does not substitute
viewer or citizen control for broadcaster controls. It substitutes
monolithic governmental bureaucratic choice for the programs that
otherwise would result from broadcasters competition for viewers
time and attention. ‘

I believe it is a common myth to look at, for example, the fair-
ness doctrine, and believe that its purpose is to allow the citizens to
control what it is that goes over the media. The fact of the matter
is that the fairness doctrine is applied commonly by a GS-12 attor-
ney about 28 years old in the bowels—and I use that term advised-
ly—in the bowels of the Federal Communications Commission. It is
not viewers or citizens who control the access doctrine. It is basical-
ly '_H;ung attorneys at the Federal Communications Commission.

e second kind of mistake that I think proponents of regulation
are making is they do not realize or don’t sufficiently account of
the fact that regulation does not compel fairness or access. At
most, it avoids the appearance of onesided presentations.

If we applied the fairness doctrine to the fairness doctrine itself,
it should probably be called something like the nonobviously un-
fairness doctrine. That is, these regulations do not in fact compel
broadcasters to be fair or to provide access. At best, they say if you
do something, then you must do something else.

For example, if you want to broadcast a program about oil pro-
duction, then you must include the view that oil production is sub-
ject to control by a conspiratorial oil cartel. One can avoid present-
ing that side of the issue by not presenting the other side. Just
don’t broadcast the program about oil production, and there won’t
be any issue raised with res to fairness or access.

The third mistake that I think proponents of this regulatory
regime make is that they overlook the fact that regulation is not
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costless to the government or to those who are subjected to it. Be-
cause these regulatory schemes cost money, they have to be par-
celed out. At any time, and particularly at the present time, that
means that resources for enforcing the fairness doctrine, access
rules, right of reply doctrine, are going to be scarce. There is going
to be a limited amount of nonobvious, anti-non-unfairness, what-
ever you might call it, enforcement going on in the country at any
one time. And it is all dependent on the amount of money that is
allocated to the FCC.

Second, because regulation imposes costs on those who are sub-
jected to it, those people have every incentive to avoid those costs.
Because they can do so by being1 silent or by programing that of-
fends no one, they are likely to choose those kinds of options. Regu-
lation, that is, is at least as likely to induce self-censorship as it is
to provide more information, more viewpoints, or greater diversity.

Mr. Chairman, I have yet to see a defense of the present regime
of broadcast content and access regulation that even takes account
of, much less explains, how we could avoid these practical limita-
tions on the utility of this method.

Moreover, if one were to come forward and to defend regulation
on terms that deal with these questions, that would really only
begin, not end, the analysis because the question will remain
whether there is not a more practical way to achieve the goals of
wide dissemination of information than to undertake this kind of
regulatory regime.

I think there is a clearly preferable alternative, and it is to rely
on competition among broadcasters for viewers’ time and attention.
I think that that method is at least as likely as regulation to serve
the public interest that both proponents of regulation and I value.

There are at least two reasons why I think I am at least entitled
to begin by carrying the burden of proof on this question, that com-
petition is a preferable mode to regulation here. First, competition
is the method that is applied successfully to every other medium of
mass communications in this country. We don’t have fairness or
access or right of reply doctrines for films, newspapers, books, the
live theater; yet all of these seem to flourish in an environment in
which it is competition among these media for the time and atten-
tion of viewers that moderates any excesses.

Second, it appears that competition is the method that was
adopted by those who founded our government. If I may, I would
like to read you something that my mentor in this area, Justice
Harlan, wrote in 1971 in the case of Cohen v. California.

The constitutional right of free expression is powerful medicine in a society as di-
verse and populous as ours. It is designed and intended to remove government re-
straints from the arena of public discussion, putting the decision as to what views
shall be voiced largely into the hands of each of us in the hope that use of such
freedom will ultimately produce a more capable citizenry and more perfect polit
and in the belief that no other approach would comport the with premise of individ’:
ual dignity and choice upon which our political system rests.

I do not see how that view of the first amendment can be im-

ed upon, or how it can be embraced by proponents of the regu-
tions this bill would abolish.
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Mr. Chairman, I have already taken up a good deal of your time.
Why don’t I stop here and see whether there are questions I might
answer.

The CHAIRMAN. Professor, let me ask you this question. Wit-
nesses testifying in favor of this bill or certainly the concept of the
bill, although the witnesses might have some slight disagreement
with some portion of the bill, and usua:tlx it is not the fairness or
the content doctrine but something further down in the bill, are
the American Newspaper Publishers Association; the American So-
ciety of Newspaper Editors, who anyone versed with the trade asso-
ciations in the print business knows that those two do not necessar-
ily always agree with each other; Sigma Delta Chi, which is the
Elmalism professional trade association; and the Association for

ucation in Journalism and Mass Communication, which are the
deans of the schools of journalism.

I don’t think anyone would accuse those frou of being liberal
or conservative, and yet they all favor the legislation or certainly
the major part of it.

The _opposition seems to be coming from very conservative or
ve% liberal groups. We will have testifying in opposition Accuracy
in Media, which is normally regarded as a conservative group; and
the Media Access Project and Telecommunication Research and
Action Center, which are normally regarded as liberal. We will
have opposing the bill, and I don’t know where these fall in the
scheme of liberal or conservative, but they often do not with
each other, the Anti-Defamation League and the National Associa-
tion of Arab-Americans.

I know the latter two will argue that on occasion, either Arab-
Americans or Jews are badly portrayed by the media, and there
must be some right of reply.

The liberal groups, such as the Media Access Project, are going
to argue that if Government doesn’t compel children’s television,
there will be no children’s television. It would seem to me that you
can put in dot, dot, dot for whatever it is that you think is a
worthy social purpose, and we should attempt to compel it.

What I discover with the very ccnservative and very liberal
g(l;oups is that theg both legitimately think that the media should
‘be used to help obtain their social purposes. And you phrased it
very well—when they are in control of Government, in control of
the FCC, the{ can help do that. When they are not, they can com-
plain about the FCC and hope that they are in control again.

I would pose a specific question. Let’s take children’s television.
What is the answer to the argument: We will have no adequate
programing for children if it is not compelled by the Government?

. KRATTENMAKER. Children’s programing, Mr. Chairman, is a
special problem because to simply rely on competition may not
work in a medium which is largely funded by advertiser revenues.
Advertisers are not interested in reaching children. There may be
what the economists call a marketplace failure problem here.

Nevertheless, it seems to me that I am not sure that this bill
would prevent—I don’t read this bill as preventing the Federal
Communications Commission from taking steps to see that there is
more available children’s television programing. I do think that
this bill, if passed, would make it difficult for the Commission to

—
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identify specific programs or one specific program type and insist
on a certain number of hours be devoted to that.

I think the basic answer is that the Government is not going to
be able effectively to compel more children’s television programing
unless the Government is going to produce and air that program-
ing itself. How is it going to define what it is that constitutes chil-
dren’s programing? How is it going to define how many hours are
required to be shown?

What we have observed—and by the way, the Federal Communi-
cations Commission has put out a number of excellent factual re-
ports on children’s television—what we have observed is that as
the number of outlets of electronic media have increased, since
cable has come along, as MDS has come along, increasing amounts
of time are devoted to children’s programing because there is an
interest in getting the time and attention of children, partly to sell
the service to their parents and partly because of hopes that the
g:rents will see some of the advertising. A very consistent line

ere.

The CHAIRMAN. What you are saying is that on cable, and assum-
ing we are soon going to be at 20, or 25, or 30, or 35 channels, one
channel is going to say there is a ‘market for chﬂdren The parents
will buy it because they want their children to be seeing children’s
television. With cable television, it can be specifically targeted like
radio. You are not going to need 30 percent or 20 percent of the
audience. You can literally make money on 3 or 4 percent of the
audience if you target it carefully

Mr. KRATTENMAKER. Oh, certainly. The other thing one might do
is look at—people are fond of looi.mg at the competing alterna-
tives. I was thinking when you mentioned the antidefamation
groups that are coming here that you might ask them whether
they want the fairness doctrine to apply to the Merchant of Venice,
whether Shakespeare should be removed from the curriculum be-
cause he didn't obey the fairness doctrine.

The CHAIRMAN. The question would be whether or not he should
be placed on television.

Mr. KRATTENMAKER. I guess the question is whether it can be
aired on television; yes. To me it is a shame that here in 1984 we
are debating that kind of question, that it would be a legitimate
question to ask, as we are almost into the 2lst century, as to
whether television is ready for the Merchant of Venice.

You might also look in the newspapers. Is there children’s pro-
graming in newspapers? Yes; I have noticed when the newspaper
comes into our house that not only my wife and I but bot
young boys usually find something that they are interested in read-
ing in the newspaper.

What has principally made children’s programing a difficult
issue has been not the lack of any kind of power in the FCC or
questions about content regulation. It has been the economic struc-
ture of the broadcast media. Where we are limited to a three net-
work and only three network, closed entry system, then certainly
no one of any three stations we have is going to be interested in
competing for children’s time, when you can compete for those
higher upscale demographics.
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As we break down those entry barriers and provide more and
more outlets into homes, there will be much more interest in pro-
graming for children. )

The CHAIRMAN. Barry?

Senator GOLDWATER. Just one question. In the findings section of
the bill, it says ‘“Regulation of the content of information transmit-
ted by the electronic media infringes upon the First Amendment
rights of those media.”

Would you agree with that?

Mr. KRATTENMAKER. Yes, sir, Senator Goldwater. I would. Per-
haps I should explain a little bit. I was on a panel once with a very
distinguished lawyer and I asserted that something violated the
first amendment rights of the media and he got very mad at me
because the second circuit had held it was constitutional. He said
how can I be telling people something is unconstitutional when two
judges in New York said it was constitutional?

Much of the regulation that is presently in place today, Senator
Goldwater, has been authorized by the Supreme Court, principally
through the Red Lion case or what is commonly referred to as the
Carter-Mondale case. I believe those cases are wrongly decided, and
I believe that a right view of the first amendment would lead to
the conclusion that these regulations are unconstitutional.

I also believe that this Senate has as much claim to authority to
understand what the Constitution means as does the U.S. Supreme
Court. That kind of explanation I believe would be a perfectly ap-
propriate thing for the Senate to find, that the first amendment
lt;ilght;s of operators of television stations are infringed by these reg-

ations.

Senator GOLDWATER. I wish you could get the Supreme Court to
agree to that.

Mr. KRATTENMAKER. So do I, sir. It looks very unlikely that you
can.

Senator GOLDWATER. I wish the Supreme Court would agree with
t;wi)hatdyou said, that we know as much about the constitution as
ey do.

Mr. KRATTENMAKER. Oh, you mean with respect to all constitu-
tional questions? I guess we will take that up at another time.

Senator GOLDWATER. Thank you very much.

The CHAIRMAN. Let me ask you a further question. Assume no
legislation is passed at all, that the freedom of expression bill
doesn’t pass and we just go along as we are going. The content doc-
trines don’t change, the Commission may or may not change.

What happens when the following case gets to court, when this is
an actual fact? I talked with a publisher of a series of small dailies
in downstate Illinois. They also have a 10-percent interest in a
cable company. They are distributing their editorials, including en-
dorsements, on the cable. Last year they were doing it just in text,
but this year they were thinking about going with video.

And I said to the publisher, well, what do you do when people
ask for a reply? He said well, no one has asked. I said what are you
going to do when they ask for a reply? He said we will refuse it. I
said, on what basis? He said the first amendment.
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Now what happens if a case like that gets to court? It is a news-
paper editorial. A newspaper is putting it on the cable and out it
goes to the viewer.

Mr. KRATTENMAKER. On the law right now, Senator Packwood, in
the absence of the Freedom of Expression Act, the individual whom
you described is in for quite a shock when he declines the right to
reply and goes to his lawyer to find out if what he did was permis-
gible or not. He will run into an FCC regulation that says it is
wrong, and the Supreme Court cases certainly don’t prescribe a
clear answer, but at the moment would be on the side of upholding
the regulation on the grounds that what this individual is doing is
using the electronic medium, a scarce commodity, to propagate his
own views without giving citizens the right to hear the other side.

Some of the answer to this would be all wrapped up in some
technical minutiae, like was some of the signal actually broadcast
over the air at one time, but I don’t think you want to get into
those issues.

The CHAIRMAN. No; I know what you mean in terms of over the
air broadcast and origination on le and all of that. But those
are technical distinctions that get more and more difficult. They in-
volve whether you are picking up somebody else’s signal or origi-
nating your own, or what do you do if you have a Red Lion situa-
tion where somebody comes in with a videotape for playback. Are
{iou the originator? I suppose you are if you play it over your sta-

on.

Mr. KRATTENMAKER. I suppose s0. In Red Lion itself he was

imply playi X
m'lll‘gey &Am.taﬁ; as I recall, Billy James Hargis was sending

out tapes for stations to ﬂ‘aay

Mr. KRATTENMAKER. t is correct. But the short answer in

ur cable situation would be that that cable operator is in trouble,

t of course not with respect to his newspaper. The newspatg:r
can continue to decline the other side and as you pointed out, that
is the Tornillo case.

The CHAIRMAN. No; there is no equal space statute in Illinois, to
the best of my knowledge.

Mr. KRATTENMAKER. And if there is, it is unconstitutional.

The CHAIRMAN. I hope that remains the outcome. I don’t think
newspaﬁs are going to disappear. There are enough people
around like you and me who like to tuck them under our arms and
read them, and they will always be available. But more and more
information from newspapers is goitzg to be simulcast, if we can
call it that. Information will be printed and broadcast in some fash-
ion. It isaﬁoing to be a very cult situation if papers are broad-
casting all of their editorials and all of their comments and all of
their columns, and on the one hand there must be a right of reply
for the broadcast portion but none for print. My hunch is that the

per just will not broadcast information under those condi-
tions. It will not be worth that.

But at some stage, as we go more and more toward electronic
transmission, isn’t the court eventually going to come to a rock and
a hard place? They are either ﬁ)ing to have to say indeed, the
newspapers are electronic—the Miami Herald case at the Florida
level—or they are going to have to say all of our past premises
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were based on scarcity and those facts no longer apply and the first
amendment now covers all forms of communication. They have to
g0 one way or the other, don’t they?

Mr. KRATTENMAKER. Mr. Chairman, I think that is quite correct.
I don’t know what the rules of this committee are, but if I can in-
corporate by reference my earlier testimony, as you know, we had
a session I guess in the fall of 1982 when you had really excellent
hearings on this question itself. What was it that justified this dual
" gsystem of constitutional rights with respect to the mass communi-
cations media?

I had some small piece of testimony in what was otherwise a
very fine set of hearings and I think a number of people explained
in some detail exactly what you said. The courts will be between a
rock and a hard place.

We have, as I think my prepared statement for today expressed
it, two distinct first amendment constitutional doctrines with re-
spect to mass communications media, and there is no principled
basis for determining which doctrine applies to which medium of
communication. But they are out there. One is typified by Tornillo;
the other is typified by Red Lion. One says the press is required to
give fairness and access—that’s the FCC regulations. The other
says that to impose these kinds of regulations violates fundamental
first amendment rights. That is typified by the Tornillo case.

Your questions, Mr. Chairman, point out that this is like an
Alice in Wonderland word game that we will now begin to play in
determining which of these principles applies to which medium.
This cable operator, who is transmitti is newspaper program-
ing—well, if you hadn’t given the example here in open committee
I probably would have written it down and taken it back as an
exam question. It is so impossible to resolve.

The CHAIRMAN. Professor, thank you again for coming. We ap-
preciate it.

[The statement follows:]

STATEMENT OF THOMAS G. KRATTENMAKER, PROFESSOR OF LAW, GEORGETOWN
UNIVERSITY

I support, wholeheartedly and enthusiastically, the Freedom of ression Act. It
zﬂtt.i;nely and important legislation that is both well-drafted and appropriately

The act would achieve such extensive reform that the number of issues worth dis-
cussing far exceeds the time I can take in commenting on it. Accordingly, I will con-
fine my prepared remarks &ﬁncipally to a ningle issue I have not previously ad-
dreseni: why proponents of the present system of broadcast program regulation seri-
ously underestimate the value of that system. I would, of course, be delighted to
answer questions on any other topics that interest the Committee.

In September 1982 I testified before this Committee on the constitutional crisis
that is arising with respect to the first amendment status of mass communications
media in the United States. To summarize, and somewhat oversimplify, that testi-
mony, we face today two distinct constitutional doctrines respecting the amenability
of mass communications media to fairness, access and morals tion, without
any principled means of knowing when one or the other applies. One doctrine, ap-
plicable to the “print” or “non-broadcast” media, holds that such regulations are
impermissible. The other, governing ‘broadcast” media, teaches that governmental-
ly assured fairness, access and morality is not only tolerable, but actually furthers

amendment values. Yet no a priori or impirical method exists for distinguish-
ing the supposedly different media that are sugject to these contradictory constitu-
tional doctrines.
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The Freedom of Expression Act adopts the cleanest and wisest method to cut that
Gordian Knot. It would repeal the statutory authorization underpinning those spe-
cial rules applicable to the “broadcast” or ‘“electronic” media, whatever they are.

But the virtue of the present bill is not that it harmonizes discordant legal doc-
trines. A constitutional amendment applying broadcast rules to the print media
would also do that. Nor is it that it clarifies the law. Legal confusion would also be
ended by a rule requiring government clearance of all public utterances. The virtue
of this act is that it would move the law in the proper direction.

To explain why I think the Freedom of Expression Act is wise policy, I wish to
attempt to anticipate and answer criticisms it is likely to receive from persons
whose views deserve t respect. A very large number of informed, sincere, broad-
minded and fair-minded persons, whose sole concern (as mine) is with the welfare of
TV viewers and American citizens, strongly believe that sound public policy sup-
ports the regulatory regime (principally, fairness, access, right of reply and content
regulations) that this bill would undermine. They would e, I believe, that such
regulations are helpful or necessag to insure that public debate is not monopolized,
that citizens are broadly informed, that Americans be exposed to a true market-
place of ideas, that this marketplace not be poisoned by distortions, half-truths or
crude and offending utterances.

Their goals are laudable. They reflect precisely the ideals that underly the first
amendment. I believe, however, that the view that regulation is therefore desirable
is the result of wishful or untutored thinking about how these first amendment
goals can be attained. In particular, I think proponents of retaining the present reg-
ulatory system fail to take account of three pragmatic limitations on what such reg-
ulation can achieve:

1. Regulation of broadcast programs does not substitute viewer or citizen control
for broadcaster control.—It substitutes monolithic governmental bureaucratic choice
for the programs that otherwise would result from broadcasters’ competition for
viewers’ time and attention. When fairness and access regulations are in place, God
doesn’t determine whether a program is fair; that determination is made in the first
instance by a 28-year-old GS-12 attorney, in the Mass Media Bureau of the FCC.
Conversely, when fairness regulations are not in place, speakers have little to gain,
except lost audiences, by misinforming their listeners.

2. Regulation does not oomﬁel fairness or access; at most, it avoids the appearance
:{ one-sided presentations.—Unless we are able to identify specific programs that

ould be broadcast and willing to require broadcasters to exhibit them, all that reg-
ulation can accomplish is to say that if you do X (e.g., broadcast a program on oil
production) you must also do Y (e.g., include in the broadcast both the view that oil
production is and is not dictated by a secret cartel). Under such a regulatory system,
the broadcaster can always choose not to do X. Having avoided the appearance of
bias, the broadcaster has violated no fairness or access regulation. But, of course,
neither has the broadcaster (nor, of course, the regulation) furthered any public in-
terest by its silence.

3. Regulation is not costless to the government or to those subjected to it.—This has
two consequences. First, because it costs the government money to regulate, no cen-
sorship regime assures fairness, access or non-offensiveness. It assures, at most, that
amount of protection that the taxation and budgeting processes make ible. Put
more concretely, access will protect you only if your friends run the . Second,
because regulation im costs on those subjected to it, they have every incentive
to avoid those costs. use theg can do so by silence (or by programs that can
offend no one) they are likely to choose these options. Regulation is at least as likely
z ind};t;e self-censorship as it is to provide more information, viewpoints or other

versity.

I have yet to see a defense of the present regime of broadcast content and access
regulation that even takes account of, much less eﬂlains how we could avoid, these
practical limitations on the utility of this method. Furthermore, were such a defense
attempted, it would only begin the analysis, not end it. For the question would
remain whether there is not a more practical way to achieve the goals of regulation.
In my view, a preferable alternative clearly exists.

Competition among broadcasters for viewers’ time and attention is at least as
likely as regulation to serve the public interests that proponents ge:g]htion and I
value. Certainly, competition is the method that is applied su ly to every
other medium of mass communication in this country. No regulation required that
the movie “The China Syndrome” adequately protray all views on the risk of melt-
downs in nuclear power plants. No law required that the Washington Post newspa-
per cover the significant and controversial local issue whether to build a D.C. con-
vention center. No rule required Richard Nixon to give equal time to George
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McGovern's campaign platform in his Memoirs. No government agency saw to it
that individuals attacked in Gilbert & Sullivan parodies had a right to take the
stage to deliver rebuttals. Films, newspapers, books, live theater—together with all
other media, they flourish under a regime that eschews governmental assurance of
fairness for the results generated by popular choice among competing voices.

Certainly, competition is the method adopted by those who founded our govern-
ment. As Justice Harlan wrote, “The constitutional right of free e?resaion is gow-
erful medicine in a society as diverse and })opulous as ours. It is designed and in-
tended to remove governmental restraints from the arena of public discussion, put-
ting the decision as to what views shall be voiced largely into the hands of each of
us in the hope that use of such freeedom will ultimately produce a more capable
citizenry and more perfect rolicy and in the belief that no other ag:moach would
comport with the premise of individual dlgm and choice upon which our political

m rests.” Cohen v. California, 403 U.S. 15 (1971). I do not see how that view of

e first amendment can be improved upon or how it can be embraced by propo-
nents of the regulations this bill would abolish.

The Freedom of Expression Act is a very fine piece of legislation, in my view, and
I hope the Congress sees fit to enact it. It is not, however, all that needs to be done
and I would be remiss if I stopped with a simple endorsement of the bill. This act
would address one of two unconscionable assaults on fundamental first amendment
values perpetrated by the Communications Act of 1934 and its enforcers. The other,
ﬁlxl:ally damaging, actions were a series of steps, implemented principally by the

from 1946 to 1976, that restricted entry into U.S. television b casting, un-
necessarily limited the number of viewing options available to most U.S. TV viewers
and saddled the television industry with a dominating, shelterod, three-and-only-
three network hegemoni)l'.

In the past decade, the FCC has taken several positive steps to alleviate the ef-
fects of its earlier restrictive policies. I believe that groponents of the Freedom of
Expression Act should su?ort, encourage and demand continued deconcentration of
the television industry and hope they will do so.

The CHAIRMAN. Next we will take Dr. Robert S. Powers, who is
the chief scientist at the Federal Communications Commission.
Good morning, Doctor. Why don’t you go right ahead?

STATEMENT OF DR. ROBERT S. POWERS, CHIEF SCIENTIST,
FEDERAL COMMUNICATIONS COMMISSION

Dr. Powkrs. I am pleased to be here this morning, Mr. Chair-
man, to discuss with you some aspects of how both engineering
technology and the techniques of spectrum management relate to
the availability of radio spectrum for broadcast purposes.

I hope to make three points this morning.

The CHAIRMAN. Doctor, before you start, could you give us a bit
of your background? You are not a political appointee of the Feder-
al Communications Commission?

Dr. Powers. Certainly, Mr. Chairman. I was trained at Southern
Methodist University in chemistry and mathematics and at the
University of Wisconsin Graduate School in the field of 1shysical
chemistry. Then I held a postdoctoral fellowship at the National
Bureau of Standards in Boulder, Colo., where I worked, as it turned
out, for about 10 years. Then I came to Washington for a I&ear
gppointtment in the late 1960’s and haven't quite got back to Boul-

er yet.

I worked at the Commerce Department, in what is now the Na-
tional Telecommunications Information Administration, and then
moved to the Commission in 1975 in the Cable Television Bureau,
and then to the Office of Science and Technology in 1979.

. The CHAIRMAN. And you are now a career person at the Federal

Communications Commission?

Dr. Powkrs. That is correct.
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The CHAIRMAN. And you hope to remain that way?

Dr. Powers. That is exactly right.

The CHAIRMAN. I see that you have written a variety of articles,
the titles of which are quite arcane, but I judge by reading them
that many of them relate to communications frequencies and the
technicalities of transmission.

Dr. Powers. That is correct, Mr. Chairman.

The CHAIRMAN. Go right ahead.

Dr. Powers. The three points that I hope to support this morn-
ing are first o{h all, thhax:; {:herceal is no in}aetbnt shortage of spectrum
capaci m the technological point of view.

e%ﬂ.umnn. Could you state that again.

Dr. Powers. There is no practical shortage, Mr. Chairman, of
communications capacity represented by the radio frequency spec-
trum from the technical point of view.

The CHAIRMAN. You are not suggesting that everibody can
afford an outlet? You are simply saying technically, there is no
shortage.

Dr. Powers. That is right, in the sense that one can always
squeeze in a little bit more service if you decide you want to and
make the effort, spend the money that it costs to do so.

The second point relates to that very comment—that there are
indeed costs associated with most of the proposals that are intend- .
ed to increase the capacity of the radiofrequency spectrum.

But my third point is that there will continue to be many propos-
als, practical fpropoe;als, for which the costs can be considered
normal costs of doing business and need not prevent us as a society
?m increasing spectrum use in the immediate and the long-term

ture.

The CHAIRMAN. When you talk about something like that, that is
no different than the All-Channel Receivers Act. There was a cost
associated with that in terms of manufacturing, but we decided
from the standpoint of the merits of the policy, to go ahead and do
it.

Dr. Powkers. Yes, there have been many instances in the past,
and I will mention some specific ones, where the decision has been
made to supply more service, increase the efficiency of the spec-
1:rum.t use, and it has cost money and we have gone ahead and done
it.

The issue, of course, is not simply whether we can get more
channels for broadcast and other eé)urposes, but just how to }iludge
when the spectrum capacity gained is worth that cost, who should
pay those costs and in what form should the costs be paid? That is,
through equipment improvements or some other rearrangements.

The communications capacity of the usable spectrum has steadily
increased over the past six or seven decades, and there have alwa
been those associated costs of technological develoﬂzent and imple-
mentation. Increased capacity has come from two kinds of progress.

First, we have stretched the high frequency limits of spectrum
use, and second, we have continually made better use of the spec-
trum we have available. Scientists and engineers will continue to
develop equipment for higher and higher frequencies, but for most
broadcast purposes, the higher frequencies have some important
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limitations. However, there is still room for improvements in spec-
trum use, to increase the service availability.

We are all aware that in the last 30 years or so, there has been a
vast increase in the number of broadcast outlets in this country. In
my prepared statement there is a chart showing dramatic increases
in AM, FM, and TV broadcast stations since 1953. Those numbers
do not, of course, prove that the increase can continue indefinitely,
though the increases have continued, even in the last few years.

However, give or take a few quibbles about where the geographi-
cal boufidaries of TV markets really are, it is fair to say t we
have pretty much run out of licensable TV channels in the top 10
markets in this country, given the present channel allotment
scheme. But there are a number of ways to further increase the in-
tensity of spectrum use; that is, to increase the amount of commu-
nications traffic which can be carried in a given amount of spec-
trum in a given geographical area.

I will be talking now about increasing intensity of use for both
broadcast and nonbroadcast pu .

Senator, are you looking for that chart?

The CHAIRMAN. I found it.

Dr. Powers. I am going to talk about both broadcast and non-
broadcast uses, since they are interlinked. The Federal Communi-
cations Commission must of course continually balance demands of
both broadcasting and other users of the spectrum. The possibilities
for spectrum use in any of the licensed services affect the availabil-
ity o sPectrum for all the other services.

The first way that I would like to mention for increasing the in-
tensity of spectrum use is to use individual channels better. There
are several examples. In the 1940’s, the 6 megahertz television
channel carried only a black and white picture. Today the same
channel supports color, testing and color control signals in the so-
called, vertical interval, Teletext, stereo sound, multilingual sound,
noise reduction techniques, and captioning.

The original FM channel can now support stereo sound, quadra-
phonic sound, and multiple subcarrier services such as Muzak and

ing services for the visually impaired.

The original AM channel now supports stereo as well as data
transmission for utility load management and other uses.

In the land mobile services, digital technology and trunking can
significantly improve channel use. Digital techniques permit print-

or voice messages with use of far less spectrum than would be
required by conventional techniques for voice messages. i
offers a way to increase the efficiency of spectrum use when sever-
al users share several channels. Trunking, to explain that term, is
simply a way for a user who wants a channel to automatically
search for an empty one, rather than having to wait until a par-
ticular assigned channel is free.

In the point-to-point microwave service, digital technology and
techniques for carrying more than one signal at the same time on
the same channel can multiply the usefulness of the channels.

There is another classic technique for more intensive spectrum
use that involves decreasing the channel size itself to gain more
channels per megahertz of spectrum. For examlge, land mobile
radio channels have been decreased from 100 kilohertz bandwidth
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in 1945 to 50 kilohertz to 25 kilohertz, and the land mobile commu-
nity and the Federal Communications Commission are now explor-
ing techniques for five kilohertz narrowband channels, which is to
say that at least in some cases, we may be able to achieve 20 times
better use of the spectrum than in 1945.

Again, that is not a broadcast service, but the improvement
means that we can put more service overall into the spectrum.

As you know, the United States recently considered reducing the
AM broadcast channel spacing from 10 kilohertz to 9 kilohertz. It
was decided by the Commission, however, that this particular step
was not appropriate. Such a decrease in channel width is an exam-
ple of a technically feasible idea for which the costs were judged to
be too high.

A third class of ways to increase intensity of spectrum use is to
implement more efficient geographical distribution of stations. In
that way we could realize more of the potential of the so-called in-
terference-limited broadcasting system, and provide a larger
number of signals to each citizen. Use of advanced mathematical
techniques, such as those developed for FCC by Decision-Science
é\pplications, Inc., allows examination of options for station distri-

ution. :

There are several examples of spectrum management questions
where such mathematical techniques can be used: addition of low
power TV stations, addition of full power VHF, UHF TV and FM
stations, and the question of how to share spectrum between land
mobile and television services.

All of those classes of spectrum efficiency improvements do, how-
ever, imply costs that one has to consider. Those improvements
may lead to obsolescence of existing equipment, as in the case of
land mobile channel splitting. This can be especia.ll‘y important
where large numbers of receivers in the hands of the public
become obsolete.

Some improvements would require equipment modifications
which seem expensive in comparison to the gains. Some could re-

ire modification of equipment whose owners would receive no
gn’ect' benefit from the change. Both of these considerations were
important in the case of the AM channel spacing question that I
mentioned.

Some spectrum efficiency improvements would lead to increased
levels of interference, as in the case of the proposal to drop in addi-
tional full power VHF television stations. Drop-ins are not at all
infeasible from the technical point of view, but such proposals do
lead to questions about what is an acceptable ratio of new service
to new interference.

Bandwidth reduction may lead to modification of signal charac-
teristics, which may be perceived to be good or bad.

Please, Mr. Chairman, don’t misunderstand my point in discuss-
ing the various costs of expanded spectrum capacity. I do not at all
mean to suggest that such expansion is too costly. On the contrary,
I mean to suggest that such costs are normal, as they have been in
the past when spectrum improvements have been made. We have
paid such costs over and over again in the past to get where we are
today, and we should expect to do so in the future.
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In my prepared text I have included a brief description of the ex-
pansion of spectrum towards higher and higher frequencies over
the last decade. Suffice it to say here that such expansion will con-
tinue, but broadcasting uses of the highest spectrum frequencies

In my view, are approaching the end of the frontier for using
virgin spectrum for terrestrial broadcasting as we know it. Howev-
er, because of the vast potential for increased intensity of use, the
diminished importance of the frontier does not imply any funda-
mental shortage of spectrum for broadcast or other purgoses.

Also in my prepared remarks I list a number of new broadcast or
broadcast-like opportunities within the existing spectrum. I includ-
ed multichannel, multipoint distribution service, satellite distribu-
tion of signals to cable TV systems and thence to the public, a
couple of forms of TV delim directly to homes via satellite, and
additional channels in the broadcasting band. There are indeed
several opportunities right now to increase broadcast channels.

Introduction of these broadcast and broadcast-like services does
of course reduce the spectrum available for nonbroadcast services,
and nonbroadcast users also come to the Commission with legiti-
mate requests for more spectrum. In fact, some of those users have
their eyes on broadcast spectrum.

For example, the sheriff of Los Angeles County has proposed a
long-term transfer of some spectrum from UHF television broad-
casting to public safety and other land mobile uses.

But then ggain, those other services also have technical options
that could effectively increase their own spectrum capacity. I have
already mentioned the existence of some narrowband technologies,
digital technologies, and trunking.

Now there are some nonbroadcast alternatives that are worth
mentioning here. A wide variety of nonsﬁctrum-using but broad-
cast-like services is becoming available. These services add to the
public’s choice of information sources by supplementing, competing
with, or for that matter, substituting for conventional broadcast de-
livery systems.

We are all familiar with the growth of cable television, icu-
larly in rural and suburban areas. Cable offers, or is capable of of-
fering, virtually as many channels as the public will support, possi-
bly using fiberoptic technology as well as conventional cable.

ere are other technologies as well, some of which tend to ob-
scure the l?reviously clear line between broadcast and nonbroadcast
services. For example, Teletext carried by broadcast or cable TV;

Videotex carried on phone lines; data bank services offerod b
newspaper publishers or other entities normally associated wi
print rather than electronic distribution systems.

In summaelx:al would suggest that taken together, the whole col-
lection of media, from purely print media to Videotex and Teletext,
to aural and visual broadcast media, can provide an enormous
number of potential sources for entertainment and information. I
see no fundamental technical limitation to the provision of those
services, even if some of theru require inc use of the radio
spectrum.

As those services proliferate in response to market demands, it
will indeed get harder to define sharp distinctions between broad-
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casting, where content controls have been exercised, and nonbroad-
cast delivery systems, where similar content controls have not been
im .
e judgment as to whether the variety of information sources is
enough to mitigate concerns about broadcaster domination of infor-
mation pathways and opinionmaking is obviously not to be made
by the technologists but through the political process.

However, it does seem fair for a technologist to assert that there
is essentially no technological limit to the number of information
sources which can be provided and indeed, can be controlled by dif-
ferent competing entities. In particular, the radiofrequency spec-
trum does not impose any fundamental limit to the potential for
providing services to homes and business establishments.

There is, to be sure, a perceived need for more spectrum capacity
than we are using today for nonbroadcast as well as broadcast.
Therefore there is pressure for all users of the spectrum to move to
ever higher uencies, where that is feasible, to make ever more
intensive use of the existing spectrum, and to utilize nonspectrum
alternatives where possible.

There is no shortage of ways to move on all three of those fronts.
In the particular case of information services to the public, there is
a wide variety of technical alternatives, both spectrum and non-
spectrum, to increase the number of services if the services them-
selves are economically supportable in the marketplace.

Thank you, Mr. Chairman.

The CHAIRMAN. Doctor, your testimony is crucial because much
of the argument for regulation is based on the theory of scarcity.
The argument of those who want to keep the content doctrines is
that this is a scarce medium and everyone can’t have a radio sta-
tion or everyone can’t have a television station. Therefore, it is im-
portant for the government, at least with those methods of commu-
nication, to make sure that citizens have a right of access.

During hearings a year ago, one of the witnesses was a man
named Joseph Sittrick, who works for a firm that buys and sells
newspal_fers and buys and sells television stations and radio sta-
tions. He is not an owner himself but he has experience with the
market values of the different properties.

I am quoting here from his testimony.

Within the past year, we sold a particular radio station for about $600,000. In that
same market the daily newspaper has a value of about $20 million. In another
media market, the newspaper was $100 million, one of the TV’s is worth $20 million
and the AM/FM is in the $3 million range. Further, in two other large markets,
daily newspapers sold for $20 million and $95 million in 1980, while radio stations
in those markets sold for as little as $600,000, the highest being $7.5 million.

Another witness who testified had done some research in re-
sponse to a question I had posed. He was also a witness involved in
buying and selling of news media properties. I asked him what it
cost to buy or to start a radio station, a television station, and a
daily newspaper in a small, medium, and large market. He said
right off the top of his head, well Senator, I can answer those ques-
tions. We have bought and sold for many people. But he said as far
as daily newspapers are concerned, the answer is almost nil. With
the exception of Newsday on Long Island and the Gannett publica-
tion at &coe Beach and a paper in Tennessee that started up as a
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daily when another daily paper there was faltering, he said to his
recollection there have been no successful daily newspapers started
in this country since the end of World War II.

This was just at the time that the Washington Times and USA
Today were ing. He said he didn’t count USA Today, which he
thought was a g newspaper, as a normal daily newspaper, and
he said the Washington Times would or would not be successful de-
pending on how many millions and millions and millions of dollars
the owners want to pour into it.

So he said if you want to talk about scarcity, owning a newspa-
per involves scarcity. Some are failing. We have fewer dailies now
than we had lastdyear. We had fewer last year than we had two
years ago. He said it is the broadcast properties that are increas-
ing, and you've clearly corroborated that there.

if there is scarcity, whether it is in terms of numbers or
money, it is the print press that is scarce and hard to get into, not
the broadcast properties.

Do you have any evidence as to how many radio stations were
sold last year?

Dr. Powers. Yes, Mr. Chairman. From our Mass Media Bureau
in the Commission, I find that in 1983 there was a grand total of
1,875 actions in assignments and transfers in AM, FM, and TV.
That grand total, however, I must point out, includes a fair fraction
that were relatively minor changes, shifts in ownership among
owners of the stations, where one bought more from another.

But in 60 percent of those cases, 1,125 of them, the assignment or
transfer did involve new ies and the transfer of controlling in-
terest in the station. So that's about 1,125 that really matter from
the point of view oggour question. About 10 percent of those trans-
fers were challenged in front of the Commission and none of the
challenges were upheld.

The CHAIRMAN. And with the remaining 90 percent, there wasn’t
even a challenge?

Dr. Powers. That is correct.

The CHAIRMAN. So you had roughly 1,000 major changes of own-
ership in stations last year without challenge.

And in essence, what you are saying is if you have enough
money, you can buy a station.

Dr. Powers. That is correct.

The CHAIRMAN. And if you have enough money, you can buy a
newspaper. It just costs a lot more money, all things being equal, to
bu);; a newspaper in a market as opposed to a radio or television
station.

Now again when we had testimony last year, Prof. Ithiel de Sola
Poole testified. He is a social, not a physical scientist, from M.LT,
but he is well versed in communiations. He made the statement
that if you were to take just one unused UHF television frequency
and put it to a different use, you could have 200 new radio stations
in the area.

I thought that was an extraordinary number, so I waited until
Dr. Buchsbaum testified, who is one of the higher officials at Bell
Labs and an expert in this same field. I p 1 vo him Professor
Poole’s statement regarding unused UHF f icies and 200 radio
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stations. He said well, of what quality? Of course he didn’t mean
program quality. He meant technical quality.

I said well, I don’t know, just the kind we have now that you
listen to for music or talk. He said no, I don’t think 200. I said how
many? He said up to 125.

Let’s take the Washington, D.C., area, which is one that probably
most of our listeners are familiar with. In your judgment, how
many new radio stations could you create in the Washington, D.C.,
area out of one unused UHF franchise?

Dr. Powegs. I think Dr. Buchsbaum’s estimate is a little closer to
practical reality. Dr. Poole of course is correct if you were talking
about just serving Washington and no place else. But of course in
the practical scheme of things, you would want to put some sta-
tions in Baltimore and Richmond and somewhere in Pennsylvania,
too.

Just on my comparison, Mr. Chairman, of the number of new
channels that we would get and the proportions of stations that we
now have in Washington compared to the number of channels that
are now available in Washington, I come up with an estimate of
about 95 or 100.

The CHAIRMAN. New radio stations?

Dr. Powers. New radio stations.

The CHAIRMAN. In addition to the 30 or 40 we already have here?

Dr. Powers. That is correct. This is AM stations. We don’t have
22 or 40 AM stations in the immediate neighborhood of Washing-

n.

The CHAIRMAN. I was counting AM and FM. But do you mean
that technically, we could have another 95 to 100 AM quality radio
stations in this market?

Dr. Powers. That is correct.

The CHAIRMAN. I don’t think the market would support that
many radio stations.

Dr. Powkrs. That is quite possibly true.

The CHAIRMAN. You are just saying that technically we could
have that many if we choose to have them.

Dr. Powers. There is an AM radio station just around the corner
from where I live that went off the air a few years ago just because
of economic reasons, as I understand it. It is back on the air now
under a different owner with a different format, but that indicates
to me at least that there is the possibility in the Washington
market of stations not surviving in the marketplace. So 100 new
channels would distinctly make a dent in that marketplace.

The CHAIRMAN. If there is anybody here from the NAB, they
have probably fainted of heart failure right now at the thought of
100 new stations in this market.

I want to make sure I state it accurately, but as to both radio
and television, there is at least no rational technical scarcity. I re-
alize you cannot have 10,000 television stations in one area, but by
any normal stretch of the imagination, there is no technical scarci-

ty.

Dr. Powers. That is right, Mr. Chairman. I have tried to be very
careful myself, as you are being, to differentiate between technical
scarcity and economic scarcity. My economist friends say that any-
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thing that has a price on it is by definition scarce. If it is not total-
ly free, it is scarce.

The CHAIRMAN. I understand that, but by that definition the con-
tent doctrines ought to apply to newspapers more than they apply
to television. In most of the major markets in this country are
lucky to have two major newspapers, but most have one.

I would wager that the New York Times or the Washington Post
or any other dominant major daily is more influential on the
public opinion of that area than any of the local television stations
or radio stations may be. I don’t know of any way of proving that
but I would wager that to be true. I am not comparing the Wash-
ington Post nationwide to CBS or ABC or NBC, but I am compar-
ing it to the local outlets of the television stations here.

Doctor, I don’t believe I have any more questions. I will be quot-
ing you frequently because the argument of scarcity is the one
upon which the Supreme Court has hung its, in my mind, rather
nebulous approval of broadcasting lation. Whether or not that

ent was valid 50 years ago is 50 years ago. You are saying
that it is not technically a valid argument now.

Dr. Powers. That is correct. And in fact, I would argue that it
has been proved that it wasn’t true 50 years ago by the tremendous
growth in the use of the spectrum, and as one of the charts that I
supplied in mf' written testimony pointed out, the expansion of the
spectrum itself, which is not quite the point today that it was 50
years ago.

In preparing for this, one of my staff found a wonderful little
statement from the early days of radio, where someone decided to
{)1\11: the radio amateurs at the then-considered high frequency

imits because it was clear that it was of no use to anybody else
and they couldn’t possibly get out of their own back yard with
those frequencies. If the good Senator Goldwater were still here, he
would be giggling at the moment because he has himself far ex-
ceeded that prediction.

The CHAIRMAN. Doctor, I have no more questions. Thank you
very, very much. It has been most helpful.

e statement follows:]

STATEMENT OF DR. ROBERT S. POWERS, CHIEF SCIENTIST, FEDERAL COMMUNICATIONS
ComMMISSION

Good morning Mr. Chairman and members of the Committee. I am pleased to be
here this morning to discuss with you some aspects of how both engineering technol-
ogy and the techniques of spectrum management relate to the availability of radio
spectrum for broadcast purposes.

I have three points to suggest to you this morning: (1) that there is no inherent
shortage of spectrum capacity, from the technological point of view; (2) that there
are indeed costs associated with with each step in increasing the communications
capacity of the radio spectrum, but (3) that those costs are normal costs of doing
business and need not prevent us from increasing spectrum use in the immediate
and long term future. The issue is not simgly whether we can get more channels for
broadcast and other purposes; but rather how to judge when the value of spectrum
capacity gained exceeds the cost of creating that capacity, who should pay those
costs, and in what form should they be paid.

The communications capacity of the usable spectrum has steadily increased over
the last 6 or 7 decades, and there have always been associated costs of technolog'oml
development and implementation. The increased capacity has come both from
stretching the high frequency limits of spectrum use and from increasingly more
intensive use of the available spectrum. There is still room for more intense spec-
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trum use. Scientists and engineers will continue to develop equipment for higher
and higher frequencies, but for most broadcast purposes the higher frequencies have
some important limitations.

In the discussion I will point out the growth of broadcast and broadcast-like serv-
ices which do not use the radio spectrum. Supplying services by non-spectrum
means helps in two ways: it relieves pressures for creating or re-allocating stili more
spectrum for broadcasting purposes, and of course it provides communication chan-
nels which are often equivalent to broadcast channels, from the point of view of pro-
viding alternate sources for information, opinions and entertainment for the public.

There is still another set of related developments which I would like to discuss
briefly; namely, those techniques and services which tend to confuse the formerly
clear lines between print media and broadcast media. These techniques are relevant
to this morning’s discussion because broadcasters can deliver more and more mate-
rial which traditionally has been delivered by print media, and at the same time

ublishers of newspapers and other printed materials are moving into electronic de-

ivery of information. Thus, it may become more and more difficult to rationalize
different content restriction rules for “print” and “broadcast” delivery systems de-
fined on the basis of yesterday’s practices.

INCREASED INTENSITY OF SPECTRUM USE

We all are aware that in the last 30 years or so there has been a vast increase in
the number of broadcast outlets in this country. Attached hereto is a chart showing
increases of 92 percent in AM broadcasting stations, 561 percent in FM broadcast-
ing, and 466 percent in TV broadcast outlets since 1953. These absolute numbers do
not, of course, show that the increase can continue indefinitely, though the in-
creases have continued even in the last few years. In fact, give or take a few quib-
bles about where the boundaries of 