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Government Control Looms for Radio

Meeting in Washington May 19 to study the
White-Wheeler bill, the NAB legislative commit-
tee considered, among other things, the loss of
control of the American System of Broadeasting
to a government agency and after due delibera-
tion issued the following statement, which was
dispatched to all newspaper, radio wire, trade
press and press association channels:

Washington, D. C., May 19. Unless Congress
enacts a new radio law, government control of
broadcasting in this country is an accomplished
fact, a special legislative committee of the Na-
tional Association of Broadcasters announced to-
day.

The committee assembled to study the bill in-
troduced by Senator Wallace H. White, Jr., and
Burton K. Wheeler, which re-establishes the liber-
ties and limitations of radio, and to consider the
effect of the Supreme Court decision of May 10
which “places broad and fantastic powers in the
hands of the Federal Communications Commis-
sion”’, the committee said.

“The Supreme Court decision,” it was explained,
“hands over to the Commission complete control
of broadcasting. This government agency now
has the power, whenever it wishes, to determine
what the American people shall and shall not hear,
whether it be news, music, drama, comedy or
political broadcasts. The world’s last remaining
system of free radio has been brought under com-
plete government domination by this decision, a
condition which previously has been bitterly de-
plored by the people and the press of the United
States. This result, astonishing to the radio in-
dustry and the public alike, emerged from a case
purportedly concerned only with the power of
the Commission to regulate contracts between sta-
tions and networks. The decision went far beyond
these issues and constituted an hitherto unsus-

pected interpretation of ‘public interest, conven-
ience and necessity’ by the majority of the court,
with strong minority dissent. New legislation is
the only hope of free radio in America,” spokes-
men for the committee concluded.

The committee, consisting of Neville Miller,
President of NAB, Chairman; Don S. Elias,
WWNC, Asheville, North Carolina; Clair R. Me-
Cullough, WGAL, Lancaster, Pa.; James D.
Shouse, WLW, Cincinnati, Ohio; Frank M. Rus-
sell, NBC, Washington, and Joseph H. Ream, CBS,
New York, laid plans for NAB participation in
hearings on the White-Wheeler bill, scheduled to
begin May 25.

Following issuance of this release, the follow-
ing telegram was sent to the NAB board of direc-
tors, stating that a special session of the board
to consider problems arising from the network
decision would probably be called about June 1.

LEGISLATIVE COMMITTEE MET TODAY.
DUE TO EMERGENCY CREATED BY COURT
DECISION COMMITTEE BELIEVES IT PROB-
ABLY WILL BE ADVISABLE TO HOLD SPE-
CIAL BOARD MEETING WASHINGTON
TUESDAY WEEK, JUNE FIRST. WILL AD-
VISE YOU DEFINITELY BY MIDDLE OF
NEXT WEEK. SUGGEST YOU MAKE RESER-
VATIONS NOW. REGARDS.

NEVILLE MILLER

The decision in the network case was printed
in full in the May 14 issue of the NAB REPORTS.
The decision in the KOA case is printed in full
in this week’s issue of the REPORTS.
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Hearings Postponed Until Late June

The hearings on the White -Wheeler Bill scheduled to start before the
Senate Interstate Commerce Committee, Tuesday, May 25, were postponed.

Senator Wheeler, chairman of the Committee announced late Tuesday
that the hearings will start the latter part of June and that the definite date for
the commencement of the hearings will be announced on or before June 15th.

A meeting of the NAB Board of Directors has been called to be held Thurs-
day and Friday, June 3rd and 4th at the Hotel Statler, Washington, D. C.

At that meeting the Board will give careful consideration to the provisions
of the White -Wheeler Bill, proposed amendments to the bill and to the effect of
the recent decision of the U. S. Supreme Court.

The industry will be kept advised of all developments.
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WHAT THE MAY 10th SUPREME
COURT DECISION MEANS

to American Broadcasting

to the American People
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On May 10, the Supreme Court, by a 5-to-2
decision, written by Justice Frankfurter, placed
in the hands of a government agency—the Federal
Communications Commission—complete control
of radio broadcasting in the United States.

The decision, which was expected to deal only
with the Commission’s right to enforce eight dis-
puted rules governing the contracts between sta-
tions and networks, went far beyond that issue
and conferred upon this government agency
powers over radio broadcasting as complete as
those existing in many foreign countries.

Thus overnight American radio, under the law
as interpreted by the Court, has lost all the charac-
teristics of freedom so vital to our two-party
political system and so essential to American
democracy.

Under the Radio Act of 1927, and under the
amended Act of 1934, the Federal Communica-
tions Commission was given regulatory power
over the technical aspects and physical allocations
of radio frequencies. For ten years the Commis-
sion did not seek to streteh its powers into the field
of program content or business operations of the
broadcasters. Five years ago the Commission
began a gradual effort to encroach upon these other
fields. The fight against this encroachment culmi-
nated in the surprising decision of the Court,
which, in one sweep, granted the Commission not
only the specific powers it sought, but unlimited
power over every aspect of this great medium of
mass communication.

Lawyers for the radio industry, reading and
re-reading the decision, can find no limits placed
on the Commission’s power to control programs
and business operations of the broadcasters. The
concept of absolute government-dictatorship over
broadcasting is plainly set forth in the Frank-
furter decision in such terms as these:

Page 19. “. . . we are asked to regard the
Commission as a kind of traffic officer, polic-
ing the wave lengths to prevent stations from
interfering with each other. But the Act does
not restrict the Commission merely to super-
vision of the traffic. It puts upon the Com-

mission the burden of determining the com-
position of that traffic.”

Page 20. “These provisions, individually
and in the aggregate, preclude the notion that
the Commission is empowered to deal only
with technical and engineering impediments
to the ‘larger and more effective use of radio
in the public interest.” We cannot find in the
Act any such restriction of the Commission’s
authority.”

Page 21. “In the context of the developing
problems to which it was directed, the Act
gave the Commission not niggardly but ex-
pansive powers.”

The control of what the American people hear
on the air, under the language of this decision,
passed from the American public whose wishes
have determined the programs broadcast daily
by over 900 radio stations inte the hands of a
single all-powerful Commission whose edicts are
final and conclusive. -

A searching analysis of the decision indicates
that indirectly or directly:

The FCC can tell broadcasters what must
be broadcast whether it be news, public dis-
cussion, political speeches, music, drama or
other entertainment.

The Commission can likewise enforce its
edicts of what may not be broadcast in any
one of these fields.

The Commission can regulate the business
arrangements by which broadcasters operate
and direct the management of each individual
radio station. It can issue or deny licenses
based upon business affiliations.

The minority opinion of the Court vigorously
attacked the majority decision. Written by Jus-
tice Murphy, it pointed out:

Page 31. “By means of these regulations
and the enforcement program, the Commis-
sion would not only extend its authority over
business activities which represent interests
and investments of a very substantial charac-
ter, which have not been put under its juris-
diction by the Act, but would greatly enlarge
its control over an institution that has now
become a rival of the press and pulpit as a
purveyor of news and entertainment and a
medium of public discussion. To assume a
function and responsibility of such wide
reach and importance in the life of the na-
tion, as a mere incident of its duty to pass on
individual applications for permission to



operate a radio station and use a specific
wave length, is an assumption of authority
to which I am not willing to lend my assent.”

Page 28. “. . . we exceed our competence
when we gratuitously bestow upon an agency
power which the Congress has not granted.
Since that is what the Court in substance does
today, I dissent.”

“ . . because of its vast potentialities as
a medium of communication, discussion and
propaganda, the character and extent of con-
trol that should be exercised over it by the
government is a matter of deep and vital
concern. Events in Europe show that radio
may readily be a weapon of authority and
misrepresentation, instead of a means of en-
tertainment and enlightenment. It may even
be an instrument of oppression. In pointing
out these possibilities I do not mean to inti-
mate in the slightest that they are imminent
or probable in this country, but they do sug-
gest that the construction of the instant
statute should be aproached with more than
ordinary restraint and caution.”

The far-reaching effects of the decision are
further illustrated by the following comments in
the press:

ALBANY KNICKERBOCKER-NEWS (editor-
ial) May 14

“ . . Radio is something more than a
communications medium. It is one of the
greatest channels of free expression. Na-
turally any regulatory power which could
suppress free expression concerns one of our
deepest rights. A Supreme Court decision on
the operation of a radio station may seem
very distant to the individual but when a
man here in Albany asks, ‘Why do they have
to send out that propaganda? or ‘Do they
have to give him that much time? the answer
is plain in Justice Frankfurter’s decision the
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FCC has ‘expansive powers’.

WHEELING INTELLIGENCE (editorial) May
14

“We do feel, however, that the opinion
opens up a vast field of bureaucratic activity
which most of us thought was at least re-
stricted if not actually closed. We would like
to know, for example, what happens to the
various prohibitions of the Bill of Rights if
some Commission, duly appointed and dele-
gated by act of Congress, decides that in-

fringement of certain of these individual
rights is in the public interest.”

WALL STREET JOURNAL (editorial) May 12

13

. . . It needs little imagination to picture
the possible consequences to the public’s
liberty of the rule by a group of commissions
all equipped with powers to make regulations
which the respective majorities of commis-
sioners deem to be ‘in the public interest, con-
venience or necessity.” If the logic of the Su-
preme Court’s majority—and for that matter
of the minority—is sound, the Constitution
of the United States and particularly the Bill
of Rights and some other amendments, is
little more than empty verbiage, and might
be replaced by the ‘welfare clause’ with a
single commission to give it effect.”

WASHINGTON TIMES-HERALD (Frank C.
Waldrop) May 12
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. . . No radio broadcasting license really
means anything. The Government really
owns radio here—behind the shadow of the
broadcasting companies.

“Somebody in Congress had better read
the Supreme Court discussions on Cases Nos.
554 and 555.

“The Communications Act of 1934 needs
to be rewritten in the interest of free speech.
Radio dares not say that now, but every radio
operator knows how great the need is, and if
Congress will speak up first, the radio opera-
tors will follow with their testimony.”

David Lawrence (syndicated column) May 11

“The first step toward abridging the free-
dom of the press in America has been taken
by five members of the Supreme Court of the
United States in a decision which, while it
puts radio broadcasting into a government
strait-jacket, opens the way for strangulation
of the newspapers of America.”

INDIANAPOLIS STAR (editorial) May 16

“Some interpret the Supreme Court deci-
sion upholding the Federal Communications
Commission’s order hobbling radio broad-
casting as an indirect sniping at the general
principle of freedom of expression.”

LOUISVILLE COURIER-JOURNAL (editorial)
May 12

“An administrative agency has found, in
authority to grant licenses to individual radio
stations, authority, if not to destroy it out-
right, at least to change the face of radio



completely according to the agency’s ideas
without Congress’ direction.”

This is not the kind of radio that the country
wants and needs. The remedy is squarely up to
the Congress. Mr. Justice Frankfurter said in
his opinion that “the responsibility belongs to the

Congress for the grant of valid legislative author-

ity.” The question of the authority of the FCC
is now before Congress in both the Senate and
the House, through a bill introduced in the Senate
by Senator Wallace H. White, Jr., of Maine, and
Senator Burton K. Wheeler of Montana, and in
the House by Representative Pehr G. Holmes of
Massachusetts.
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Nos. 554-555.~——~0cCTOBER TERM, 1942,

National Broadcasting Company, )
Inc., Woodmen of the World Life
Insurance Society, and Strom-
berg-Carlson Telephone Manu-
facturing Company,, Appellants,

554 Vs,

The United States of America, Fed-
eral Communications Commis- L
sion, and Mutual Broadcasting

Appeals from the
- District Court of
the United States
for the Southern

System, Inc. District of New
Columbia Broadcasting System, York.

Inc., Appellant,
555 vS.

The United States of America, Fed-
eral Communications Commis-
sion, and Mutual Broadecasting
System, Inec. )

[May 10, 1943.]

Mr. Justice FRANKFURTER delivered the opinion
of the Court.

In view of our dependence upon regulated pri-
vate enterprise in discharging the far-reaching
role which radio plays in our society, a somewhat
detailed exposition of the history of the present
controversy and the issues which it raises is ap-
propriate.

These suits were brought on October 30, 1941,
to enjoin the enforcement of the Chain Broadcast-
ing Regulations promulgated by the Federal Com-
munications Commission on May 2, 1941, and
amended on October 11, 1941. We held last Term
in Columbia System v. U. S., 316 U. S. 407, and
Nat. Broadcasting Co. v. U. S., 316 U. S. 447, that
the suits could be maintained under § 402 (a) of
the Communications Act of 1934, 48 Stat. 1093,
47 U. S. C. §402 (a) (incorporating by reference
the Urgent Deficiencies Act of October 22, 1913,
38 Stat. 219, 28 U. S. C. § 47), and that the decrees
of the District Court dismissing the suits for
want of jurisdiction should therefore be reversed.
On remand the District Court granted the Gov-
ernment’s motion for summary judgment and
dismissed the suits on the merits. 47 F. Supp.
940. The cases are now here on appeal. 28 U. S.
C. § 47. Since they raise substantially the same
issues and were argued together, we shall deal
with both cases in a single opinion.

On March 18, 1938, the Commission undertook
a comprehensive investigation to determine
whether special regulations applicable to radio
gtations engaged in chain broadcasting * were re-
quired in the “public interest, convenience or ne-
cessity”. The Commission’s order directed that
inquiry be made, inter alia, in the following spe-

1 Chain broadeasting is defined in § 8(p) of the Communications Act
of 1934 as the “‘simultaneous broadcasting of an identical program by
two or more connected stations.” In actual practice, programs are
transmitted by wire, usually leased telephone lines, from their point of
origination to each station in the network for simultaneous broadcast
over the air.

cific matters: the number of stations licensed to
or affiliated with networks, and the amount of
station time used or controlled by networks; the
contractual rights and obligations of stations
under their agreements with networks; the scope
of network agreements containing exclusive affil-
iation provisions and restricting the network
from affiliating with other stations in the same
area; the rights and obligations of stations with
respect to network advertisers; the nature of the
program service rendered by stations licensed to
networks; the policies of networks with respect
to character of programs, diversification, and ac-
commodation to the particular requirements of
the areas served by the affiliated stations; the
extent to which affiliated stations exercise con-
trol over programs, advertising contracts, and
related matters; the nature and extent of network
program duplication by stations serving the same
area; the extent to which particular networks
have exclusive coverage in some areas; the com-
petitive practices of stations engaged in chain
broadcasting; the effect of chain broadcasting
upon stations not licensed to or affiliated with net-
works; practices or agreements in restraint of
trade, or in furtherance of monopoly, in connec-
tion with chain broadcasting; and the scope of
concentration of control over stations, locally,
regionally, or nationally, through contracts, com-
mon ownership, or other means.

On April 6, 1938, a committee of three Com-
missioners was designated to hold hearings and
make recommendations to the full Commission.
This committee held public hearings for 73 days
over a period of six months, from November 14,
1938, to May 19, 1939. Order No. 37, announcing
the investigation and specifying the particular
matters which would be explored at the hearings,
was published in the Federal Register, 3 Fed.
Reg. 637, and copies were sent to every station
licensee and network organization. Notices of
the hearings were also sent to these parties. Sta-
tion licensees, national and regional networks,
and transcription and recording companies were
invited to appear and give evidence. Other per-
sons who sought to appear were afforded an op-
portunity to testify. 96 witnesses were heard by
the committee, 45 of whom were called by the na-
tional networks. The evidence covers 27 volumes,
including over 8,000 pages of transcript and more
than 700 exhibits. The testimony of the witnesses
called by the national networks fills more than
6,000 pages, the equivalent of 46 hearing days.

The committee submitted a report to the Com-
mission on June 12, 1940, stating its findings and
recommendations. Thereafter, briefs on behalf
of the networks and other interested parties were
filed before the full Commission, and on Novem-
ber 28, 1940, the Commission issued proposed



regulations which the parties were requested to
consider in the oral arguments held on December
2 and 3, 1940. These proposed regulations dealt
with the same matters as those covered by the
regulations eventually adopted by the Commis-
sion. On January 2, 1941, each of the national
networks filed a supplementary brief discussing
at length the questions raised by the committee
report and the proposed regulations.

On May 2, 1941, the Commission issued its Re-
port on Chain Broadcasting, setting forth its find-
ings and conclusions upon the matters explored
in the investigation, together with an order
adopting the Regulations here assailed. Two of
the seven members of the Commission dissented
from this action. The effective date of the Regu-
lations was deferred for 90 days with respect to
existing contracts and arrangements of network-
operated stations, and subsequently the effective
date was thrice again postponed. On August 14,
1941, the Mutual Broadcasting Company peti-
tioned the Commission to amend two of the Reg-
ulations. In considering this petition the Com-
mission invited interested parties to submit their
views. Briefs were filed on behalf of all the na-
tional networks, and oral argument was had be-
fore the Commission on September 12, 1941. And
on October 11, 1941, the Commission (again with
two members dissenting) issued a Supplemental
Report, together with an order amending three
Regulations. Simultaneously, the effective date
of the Regulations was postponed until Novem-
ber 15, 1941, and provision was made for further
postponements from time to time if necessary to
permit the orderly adjustment of existing ar-
rangements. Since October 30, 1941, when the
present suits were filed, the enforcement of the
Regulations has been stayed either voluntarily
by the Commission or by order of court.

Such is the history of the Chain Broadcasting
Regulations. We turn now to the Regulations
themselves, illumined by the practices in the radio
industry disclosed by the Commission’s investiga-
tion. The Regulations, which the Commission
characterized in its Report as ‘“‘the expression of
the general policy we will follow in exercising
our licensing power’”’, are addressed in terms to
station licensees and applicants for station Ili-
censes. They provide, in general, that no licenses
shall be granted to stations or applicants having
specified relationships with networks. Each Reg-
ulation is directed at a particular practice found
by the Commission to be detrimental to the “pub-
lic interest”, and we shall consider them seriatim.
In doing so, however, we do not overlook the ad-
monition of the Commission, that the Regulations
as well as the network practices at which they are
aimed are interrelated: “In considering above the
network practices which necessitate the regula-

tions we are adopting, we have taken each prac-
tice singly, and have shown that even in isolation |
each warrants the regulation addressed to it. But !
the various practices we have considered do not
operate in isolation; they form a compact bundle !
or pattern, and the effect of their joint impact
upon licensees necessitates the regulations even
more urgently than the effect of each taken
singly.” (Report, p. 75.)

The Commission found that at the end of 1938 |
there were 660 commercial stations in the United
States, and that 341 of these were affiliated with
national networks. 135 stations were affiliated
exclusively with the National Broadcasting Com-
pany, Inc., known in the industry as NBC, which
operated two national networks, the “Red” and
the “Blue”. NBC was also the licensee of 10 sta-
tions, including 7 which operated on so-called
clear channels with the maximum power avail-
able, 50 kilowatts; in addition, NBC operated 5
other stations, 4 of which had power of 50 kilo-
watts, under management contracts with their
licensees. 102 stations were affiliated exclusively
with the Columbia Broadcasting System, Inec.,
which was also the licensee of 8 stations, 7 of
which were clear-channel stations operating with
power of 50 kilowatts, 74 stations were under

xclusive affiliation with the Mutual Broadcasting
System, Inc. In addition, 25 stations were affili-
ated with both NBC and Mutual, and 5 with both
CBS and Mutual. These figures, the Commission
noted, did not accurately reflect the relative prom-
inence of the three companies, since the stations
affiliated with Mutual were, generally speaking,
less desirable in frequency, power. and coverage.
It pointed out that the stations affiliated with the
national networks utilized more than 97% of the
total nightime broadcasting power of all the sta-
tions in the country. NBC and CBS together con-
trolled more than 85 % of the total nighttime watt-
age, and the broadcast business handled by the
three national network companies amounted to
almost half of the total business of all stations in
the United States.

The Commission recognized that network broad-
casting had played and was continuing to play an
important part in the development of radio. ‘“The
growth and development of chain broadcasting,”
it stated, “found its impetus in the desire to give
widespread coverage to programs which otherwise
would not be heard beyond the reception area of
a single station. Chain broadcasting makes pos-
sible a wider reception for expensive entertain-
ment and cultural programs and also for pro-
grams of national or regional significance which
would otherwise have coverage only in the locality
of origin. Furthermore, the access to greatly en-
larger audiences made possible by chain broad-
casting has been a strong incentive to advertisers



| to finance the production of expensive programs.
.. . But the fact that the chain broadcasting
method brings benefits and advantages to both
the listening public and to broadcast station li-
censees does not mean that the prevailing prac-
tices and policies of the networks and their out-
lets are sound in all respects, or that they should
not be altered. The Commission’s duty under the
Communications Act of 1934 is not only to see that
the public receives the advantages and benefits of
chain broadcasting, but also, as far as its powers
enable it, to see that practices which adversely
affect the ability of licensees to operate in the
public interest are eliminated.” (Report, p. 4.)

The Commission found that eight network
abuses were amendable to correction within the
powers granted it by Congress:

Regulation 3.101—FExclusive affiliation of sta-
tion. The Commission found that the network
affiliation agreements of NBC and CBS customar-
ily contained a provision which prevented the
station from broadcasting the programs of any
other network. The effect of this provision was
to hinder the growth of new networks, to deprive
the listening public in many areas of service to
which they were entitled, and to prevent station
licensees from exercising their statutory duty of
determining which programs would best serve
the needs of their community. The Commission
observed that in areas where all the stations were
under exclusive contract to either NBC or CBS,
the public was deprived of the opportunity to
hear programs presented by Mutual. To take a
case cited in the Report: In the fall of 1939 Mu-
tual obtained the exclusive right to broadcast
the World Series baseball games. 1t offered this
program of outstanding national interest to sta-
tions throughout the country, including NBC and
CBS affiliates in communities having no other sta-
tions. CBS and NBC immediately invoked the
“axclusive affiliation” clauses of their agreements
with these stations, and as a result thousands of
persons in many sections of the country were un-
able to hear the broadcasts of the games.

“Restraints having this effect”, the Commis-
sion observed, “are to be condemned as contrary
to the public interest irrespective of whether it
be assumed that Mutual programs are of equal,
superior or inferior quality. The important con-
sideration is that station licensees are denied
freedom to choose the programs which they be-
lieve best suited to their needs; in this manner
the duty of a station licensee to operate in the
public interest is defeated. . . . Our conclusion
is that the disadvantages resulting from these ex-
clusive arrangements far outweigh any advan-
tages. A licensee station does not operate in the
public interest when it enters into exclusive ar-
rangements which prevent it from giving the

public the best service of which it is capable, and
which, by closing the door of opportunity in the
network field, adversely affect the program struc-
ture of the entire industry.” (Report, pp. 52-57.)
Accordingly, the Commission adopted Regulation
3.101, providing as follows: “No license shall be
granted to a standard broadcast station having
any contract, arrangement, or understanding, ex-
press or implied, with a network organization un-
der which the station is prevented or hindered
from, or penalized for, broadcasting the pro-
grams of any other network organization.”

Regulation 3.102—Territorial exclusivity. The
Commission found another type of “exclusivity”
provision in network affiliation agreements where-
by the network bound itself not to sell programs
to any other station in the same area. The effect
of this provision, designed to protect the affiliate
from the competition of other stations serving
the same territory, was to deprive the listening
public of many programs that might otherwise
be available. If an affiliated station rejected a
network program, the ‘“‘territorial exclusivity”
clause of its affiliation agreement prevented the
network from offering the program to other sta-
tions in the area. For example, Mutual presented
a popular program, known as “The American
Forum of the Air”, in which prominent persons
discussed topics of general interest. None of the
Mutual stations in the Buffalo area decided to
carry the program, and a Buffalo station not affili-
ated with Mutual attempted to obtain the program
for its listeners. These efforts failed, however, on
account of the ‘“‘territorial exclusivity” provision
in Mutual’s agreements with its outlets. The re-
sult was that this program was not available to the
people of Buffalo.

The Commission concluded that “It is not in the
public interest for the listening audience in an
area to be deprived of network programs not car-
ried by one station where other stations in that
area are ready and willing to broadcast the pro-
grams. It is as much against the public interest
for a network affiliate to enter into a contractual
arrangement which prevents another station from
carrying a network program as it would be for it
to drown out that program by electrical interfer-
ence.” (Report, p. 59.)

Recognizing that the “territorial exclusivity”
clause was unobjectionable in so far as it sought
to prevent duplication of programs in the same
area, the Commission limited itself to the situa-
tions in which the clause impaired the ability of
the licensee to broadcast programs otherwise
available. Regulation 3.102, promulgated to rem-
edy this particular evil, provides as follows: “No
license shall be granted to a standard broadcast
station having any contract, arrangement, or un-
derstanding, express or implied, with a network



organization which prevents or hinders another
station serving substantially the same area from
broadcasting the network’s programs not taken by
the former station, or which prevents or hinders
another station serving a substantially different
area from broadcasting any program of the net-
work organization. This regulation shall not be
construed to prohibit any contract, arrangement,
or understanding between a station and a network
organization pursuant to which the station is
granted the first call in its primary service area
upon the programs of the network organization.”

Regulation 8.103—Term of affiliation. The
standard NBC and CBS affiliation contracts bound
the station for a period of five years, with the net-
work having the exclusive right to terminate the
contracts upon one year’s notice. The Commis-
sion, relying upon §307(d) of the Communica-
tions Act of 1934, under which no license to oper-
ate a broadcast station can be granted for a longer
term than three years, found the five-year affilia-
tion term to be contrary to the policy of the Act:
“Regardless of any changes that may occur in the
economic, political, or social life of the Nation or
of the community in which the station is located,
CBS and NBC affiliates are bound by contract to
continue broadcasting the network programs of
only one network for 5 years. The licensee is so
bound even though the policy and caliber of pro-
grams of the network may deteriorate greatly.
The future necessities of the station and of the
community are not considered. The station li-
censee is unable to follow his conception of the
public interest until the end of the 5-year con-
tract.” (Report, p. 61.) The Commission con-
cluded that under contracts binding the affiliates
for five years, ‘“stations become parties to arrange-
ments which deprive the public of the improved
service it might otherwise derive from competi-
tion in the network field; and that a station is not
operating in the public interest when it so limits
its freedom of action.” (Report, p. 62.) Accord-
ingly, the Commission adopted Regulation 3.103:
“No license shall be granted to a standard broad-
cast station having any contract, arrangement, or
understanding, express or implied, with a network
organization which provides, by original term,
provisions for renewal, or otherwise for the affilia-
tion of the station with the network organization
for a period longer than two years:? Provided,
That a contract, arrangement, or understanding
for a period up to two years, may be entered into
within 120 days prior to the commencement of
such period.”

Regulation 3.104—Option time. The Commis-
sion found that network affiliation contracts usu-

2 Station licenses issued hy the Commission normally last two years.
Section 3.34 of the Commission’s Rules and Regulations governing

Standard and High-Frequency Broadcast Stations, as amended October
14, 1941,

ally contained so-called network optional time
clauses. Under these provisions the network could
upon 28 days’ notice call upon its affiliates to carry |
a commercial program during any of the hours |
specified in the agreement as ‘“network optional |
time”. For CBS affiliates “network optional time” '
meant the entire broadcast day. For 29 outlets of
NBC on the Pacific Coast, it also covered the entire |
broadcast day; for substantially all of the other
NBC affiliates, it included 8% hours on weekdays .
and 8 hours on Sundays. Mutual’s contracts with |
about half of its affiliates contained such a provi-
sion, giving the network optional time for 8 or 4 |
hours on weekdays and 6 hours on Sundays.

In the Commission’s judgment these optional
time provisions, in addition to imposing serious
obstacles in the path of new networks, hindered !
stations in developing a local program service. The |
exercise by the networks of their options over the
station’s time tended to prevent regular scheduling
of local programs at desirable hours. The Com- |
mission found that “shifting a local commercial
program may seriously interfere with the efforts
of a [local] sponsor to build up a regular listening
audience at a definite hour, and the long-term ad-
vertising contract becomes a highly dubious proj- |
ect. This hampers the efforts of the station to |
develop local commercial programs and affects ad-
versely its ability to give the public good program
service. . . . A station licensee must retain suffi-
cient freedom of action to supply the program and |
advertising needs of the local community. Local |
program service is a vital part of community life.
A station should be ready, able, and willing to
serve the needs of the local community by broad-
casting such outstanding local events as commu-
nity concerts, civic meetings, local sports events, |
and other programs of local consumer and social |
interest. We conclude that national network time |
options have restricted the freedom of station li- |
censees and hampered their efforts to broadcast
local commercial programs, the programs of other
national networks, and national spot transerip-
tions. We believe that these considerations far
outweigh any supposed advantages from ‘stability’
of network operations under time options. We
find that the optioning of time by licensee stations
has operated against the public interest.” (Re-
port, pp. 63, 65.)

The Commission undertook to preserve the ad-
vantages of option time, as a device for “stabiliz-
ing” the industry, without unduly impairing the
ability of local stations to develop local program
service. Regulation 3.104 called for the modifica-
tion of the option-time provision in three respects:
the minimum notice period for exercise of the op-
tion could not be less than 56 days; the number of
hours which could be optioned was limited; and
specific restrictions were placed upon exercise of




the option to the disadvantage of other networks.
The text of the Regulation follows: “No license
shall be granted to a standard broadcast station

which options for network programs any time sub- .

ject to call on less than 56 days’ notice, or more
time than a total of three hours within each of
four segments of the broadcast day, as herein de-
scribed. The broadcast day is divided into 4 seg-
ments, as follows: 8:00 a.m. to 1:00 p.m.; 1:00
p.m. to 6:00 p.m.; 6:00 p.m. to 11:00 p.m.; 11:00
p.m. to 8:00 a.m. Such options may not be exclu-
sive as against other network organizations and
may not prevent or hinder the station from op-
tioning or selling any or all of the time covered
by the option, or other time, to other network
organizations.”

Regulation 8.105—Right to reject programs.
The Commission found that most network affilia-
tion contracts contained a clause defining the right
of the station to reject network commercial pro-
grams. The NBC contracts provided simply that
the station “may reject a network program the
broadcasting of which would not be in the public
interest, convenience, and necessity.” NBC re-
quired a licensee who rejected a program to “be
able to support his contention that what he has
done has been more in the public interest than had
he carried on the network program”. Similarly,
the CBS contracts provided that if the station had
“reasonable objection to any sponsored program
or the product advertised thereon as not being in
the public interest, the station may, on 3 weeks
_ prior notice thereof to Columbia, refuse to broad-
cast such program unless during such notice pe-
riod such reasonable objection of the station shall
be satisfied.” "

While seeming in the abstract to be fair, these
provisions, according to the Commission’s finding,
did not sufficiently protect the “public interest”.
As a practical matter, the licensee could not deter-
mine in advance whether the broadcasting of any
particular network program would or would not
be in the public interest. ‘It is obvious that from
such skeletal information [as the networks sub-
mitted to the stations prior to the broadcasts] the
station cannot determine in advance whether the
program is in the public interest, nor can it ascer-
tain whether or not parts of the program are in
one way or another offensive. In practice, if not
in theory, stations affiliated with networks have
delegated to the networks a large part of their
programming functions. In many instances, more-
over, the network further delegates the actual pro-
duction of programs to advertising agencies.
These agencies are far more than mere brokers or
intermediaries between the network and the adver-
tiser. Toan ever-increasing extent, these agencies
actually exercise the function of program produc-
tion. Thus it is frequently neither the station nor

the network, but rather the advertising agency,
which determines what broadcast programs shall
contain.” Under such circumstances, it is espe-
cially important that individual stations, if they
are to operate in the public interest, should have
the practical opportunity as well as the contractual
right to reject network programs. . . .

“It is the station, not the network, which is li-
censed to serve the public interest. The licensee
has the duty of determining what programs shall
be broadcast over his station’s facilities, and can-
not lawfully delegate this duty or transfer the con-
trol of his station directly to the network or indi-
rectly to an advertising agency. He cannot law-
fully bind himself to accept programs in every
case where he cannot sustain the burden of proof
that he has a better program. The licensee is
obliged to reserve to himself the final decision as
to what programs will best serve the public in-
terest. We conclude that a licensee is not fulfilling
his obligations to operate in the public interest,
and is not operating in accordance with the ex-
press requirements of the Communications Act, if
he agrees to accept programs on any basis other
than his own reasonable decision that the pro-
grams are satisfactory.” (Report, pp. 39, 66.)

The Commission undertook in Regulation 3.105
to formulate the obligations of licensees with re-
spect to supervision over programs: ‘“No license
shall be granted to a standard broadcast station
having any contract, arrangement, or understand-
ing, express or implied, with a network organiza-
tion which (a), with respect to programs offered
pursuant to an affiliation contract, prevents or hin-
ders the station from rejecting or refusing net-
work programs which the station reasonably be-
lieves to be unsatisfactory or unsuitable; or which
(b), with respect to network programs so offered
or already contracted for, prevents the station
from rejecting or refusing any program which, in
its opinion, is contrary to the public interest, or
from substituting a program of outstanding local
or national importance.”

Regulation 3.106—Network ownership of sta-
tions. The Commission found that NBC, in addi-
tion to its network operations, was the licensee of
10 stations, 2 each in New York, Chicago, Wash-
ington, and San Francisco, 1 in Denver, and 1 in
Cleveland. CBS was the licensee of 8 stations, 1
in each of these cities: New York, Chicago, Wash-
ington, Boston, Minneapolis, St. Louis, Charlotte,
and Los Angeles. These 18 stations owned by
NBC and CBS, the Commission observed, were
among the most powerful and desirable in the
country, and were permanently inaccessible to
competing networks. “Competition among net-
works for these facilities is nonexistent, as they
are completely removed from the network-station
market. It gives the network complete control



over its policies. This ‘bottling-up’ of the best
facilities has undoubtedly had a discouraging ef-
fect upon the creation and growth of new net-
works. Furthermore, common ownership of net-
work and station places the network in a position
where its interest as the owner of certain stations
may conflict with its interest as a network organ-
ization serving affiliated stations. In dealings with
advertisers, the network represents its own sta-
tions in a proprietary capacity and the affiliated
stations in something akin to an agency capacity.
The danger is present that the network organiza-
tion will give preference to its own stations at the
expense of its affiliates.” (Report, p. 67.)

The Commission stated that if the question had
arisen as an original matter, it might well have
concluded that the public interest required sever-
ance of the business of station ownership from
that of network operation. But since substantial
business interests have been formed on the basis
of the Commission’s continued tolerances of the
situation, it was found inadvisable to take such
a drastic step. The Commission concluded, how-
ever, that “the licensing of two stations in the
same area to a single network organization is
basically unsound and contrary to the public in-
terest”, and that it was also against the “public
interest” for network organizations to own sta-
tions in areas where the available facilities were
so few or of such unequal coverage that competi-
tion would thereby be substantially restricted.
Recognizing that these considerations called for
flexibility in their application to particular situa-
tions, the Commission provided that “networks
will be given full opportunity, on proper applica-
tion for new facilities or renewal of existing li-
censes, to call to our attention any reasons why
the principle should be modified or held inappli-
cable.” (Report, p. 68.) Regulation 3.106 reads
as follows: “No license shall be granted to a net-
work organization, or to any person directly or
indirectly controlled by or under common control
with a network organization, for more than one
standard broadcast station where one of the sta-
tions covers substantially the service area of the
other station, or for any standard broadcast sta-
tion in any locality where the existing standard
broadcast stations are so few or of such unequal
desirability (in terms of coverage, power, fre-
quency, or other related matters) that competition
would be substantially restrained by such licens-
ing.”

Regulation 38.107—Dual ‘network operation.
This regulation provides that: “No license shall
be issued to a standard broadcast station affiliated
with a network organization which maintains
more than one network: Provided, That this regu-
lation shall not be applicable if such networks are
not operated simultaneously, or if there is no sub-

stantial overlap in the territory served by the
group of stations comprising each such network.”
In its Supplemental Report of October 11, 1941,

. the Commission announced the indefinite suspen-

sion of this regulation. There is no occasion here
to consider the validity of Regulation 3.107, since
there is no immediate threat of its enforcement
by the Commission.

Regulation 3.108—Control by networks of sta- '
tion rates. The Commission found that NBC’s .
affiliation contracts contained a provision empow-
ering the network to reduce the station’s network
rate, and thereby to reduce the compensation re-
ceived by the station, if the station set a lower |
rate for non-network national advertising than |
the rate established by the contract for the net- |
work programs. Under this provision the station
could not sell time to a national advertiser for less
than it would cost the advertiser if he bought the
time from NBC. In the words of NBC’s vice-
president, ‘“This means simply that a national ad-
vertiser should pay the same price for the station
whether he buys it through one source or another
source. It means that we do not believe that our
stations should go into competition with our-
selves.” (Report, p. 73.) _

The Commission concluded that “it is against |
the public interest for a station licensee to enter
into a contract with a network which has the effect
of decreasing its ability to compete for national
business. We believe that the public interest will
best be served and listeners supplied with the best
programs if stations bargain freely with national |
advertisers.” (Report, p. 75.) Accordingly, the
Commission adopted Regulation 3.108, which pro-
vides as follows: “No license shall be granted to
a standard broadcast station having any contract,
arrangement, or understanding, express or im-
plied, with a network organization under which
the station is prevented or hindered from or pe-
nalized for, fixing or altering its rates for the sale
of broadcast time for other than the network’s
programs.”

The appellants attack the validity of these Regu-
lations along many fronts. They contend that the
Commission went beyond the regulatory powers
conferred upon it by the Communications Act of
1934 ; that even if the Commission were author-
ized by the Act to deal with the matters compre-
hended by the Regulations, its action is neverthe-
less invalid because the Commission misconceived
the scope of the Act, particularly § 313 which deals
with the application of the anti-trust laws to the
radio industry; that the Regulations are arbitrary
and capricious; that if the Communications Act of
1934 were construed to authorize the promulga-
tion of the Regulations, it would be an unconstitu-
tional delegation of legislative power; and that, in
any event, the Regulations abridge the appellants’



right of free speech in violation of the First
Amendment. We are thus called upon to deter-
mine whether Congress has authorized the Com-
mission to exercise the power asserted by the
Chain Broadcasting Regulations, and if it has,
whether the Constitution forbids the exercise of
such authority. :

Federal regulation of radio?® begins with the
Wireless Ship Act of June 24, 1910, 36 Stat. 629,
which forbade any steamer carrying or licensed
to carry fifty or more persons to leave any Amer-
ican port unless equipped with efficient apparatus
for radio communication, in charge of a skilled
operator. The enforcement of this legislation was
entrusted to the Secretary of Commerce and La-
bor, who was in charge of the administration of
the marine navigation laws. But it was not until
1912, when the United States ratified the first in-
ternational radio treaty, 37 Stat. 1565, that the
need for general regulation of radio communica-
tion became urgent. In order to fulfill our obli-
gations under the treaty, Congress enacted the
Radio Act of August 13, 1912, 37 Stat. 302. This
statute forbade the operation of radio apparatus
without a license from the Secretary of Commerce
and Labor; it also allocated certain frequencies
for the use of the Government, and imposed re-
strictions upon the character of wave emissions,
the transmission of distress signals, and the like.

The enforcement of the Radio Act of 1912 pre-
sented no serious problems prior to the World
War. Questions of interference arose only rarely
because there were more than enough frequencies
for all the stations then in existence. The war
accelerated the development of the art, however,
and in 1921 the first standard broadcast stations
were established. They grew rapidly in number,
and by 1923 there were several hundred such sta-
tions throughout the country. The Act of 1912
had not set aside any particular frequencies for
the use of private broadcast stations; conse-
quently, the Secretary of Commerce selected two
frequencies, 750 and 833 kilocycles, and licensed
all stations to operate upon one or the other of
thesé channels. The number of stations increased
so rapidly, however, and the situation became so
chaotic, that the Secretary, upon the recommen-
dation of the National Radio Conference which
met in Washington in 1923 and 1924, established
a policy of assigning specified frequencies to par-
ticular stations. The entire radio spectrum was
divided into numerous bands, each allocated to a
particular kind of service. The frequencies rang-

3The historv of federal regulation of radio communication is sum-
marized in Herring and Gross, Telecommunications (1936) 239-86;
Administrative Procedure in Government Agencies, Monograph of the
Attorney General’s Committee on Administrative Procedure, Sen. Doc.
No. 186, 76th Cong., 3d Sess., Part 3, dealing with the Federal Com-
munications Commission, pp. 82-84; 1 Socolaw, Law of Radio Broadeast-

ing (1939) 38-61; Donovan, Origin and Development of Radio Law
{1930),

ing from 550 to 1500 kilocycles (96 channels in all,
since the channels were separated from each other
by 10 kilocycles) were assigned to the standard
broadcast stations. But the problems created by
the enormously rapid development of radio were
far from solved. The increase in the number of
channels was not enough to take care of the con-
stantly growing number of stations. Since there
were more station than available frequencies, the
Secretary of Commerce attempted to find room
for everybody by limiting the power and hours of
operation of stations in order that several stations
might use the same channel. The number of sta-
tions multiplied so rapidly, however, that by No-
vember, 1925, there were almost 600 stations in
the country, and there were 175 applications for
new stations. Every channel in the standard
broadcast band was, by that time, already occu-
pied by at least one station, and many by several.
The new stations could be accommodated only by
extending the standard broadcast band, at the ex-
pense of the other types of service, or by imposing
still greater limitations upon time and power.
The National Radio Conference which met in
November, 1925, opposed both of these methods
and called upon Congress to remedy the situation
through legislation.

The Secretary of Commerce was powerless to
deal with the situation. It had been held that he
could not deny a license to an otherwise legally
qualified applicant on the ground that the pro-
posed station would interfere with existing pri-
vate or Government stations. Hoover V. Intercity
Radio Co., 286 Fed. 1003. And on April 16, 1926,
an Illinois district court held that the Secretary
had no power to impose restrictions as to fre-
quency, power, and hours of operation, and that a
station’s use of a frequency not assigned to it was
not a violation of the Radio Act of 1912. United
States V. Zenith Radio Corp., 12 F. 2d 614. This
was followed on July 8, 1926, by an opinion of
Acting Attorney General Donovan that the Secre-
tary of Commerce had no power, under the Radio
Act of 1912, to regulate the power, frequency or
hours of operation of stations. 35 Ops. Atty. Gen.
126. The next day the Secretary of Commerce
issued a statement abandoning all his efforts to
regulate radio and urging that the stations under-
take self-regulation.

But the plea of the Secretary went unheeded.
From July, 1926, to February 23, 1927, when
Congress enacted the Radio Act of 1927, 44 Stat.
1162, almost 200 new stations went on the air.
These new stations used any frequencies they
desired, regardless of the interference thereby
caused to others. Existing stations changed to
other frequencies and increased their power and
hours of operation at will. The result was con-
fusion and chaos. With everybody on the air, no-



body could be heard. The situation became so
intolerable that the President in his message of
December 7, 1926, appealed to Congress to enact
a comprehensive radio law:

“Due to the decisions of the courts, the au-
thority of the department [of Commerce]
under the law of 1912 has broken down; many
more stations have been operating than can
be accommodated within the limited number
of wave lengths available; further stations
are in course of construction; many stations
have departed from the scheme of allocations
set down by the department, and the whole
service of this most important public function
has drifted into such chaos as seems likely, if
not remedied, to destroy its great value. I
most urgently recommend that this legisla-
tion should be speedily enacted.” (H. Doc.
483, 69th Cong., 2d Sess., p. 10.)

The plight into which radio fell prior to 1927
was attributable to certain basic facts about radio
as a means of communication—its facilities are
limited; they are not available to all who may
wish to use them; the radio spectrum simply is
not large enough to accommodate everybody.
There is a fixed natural limitation upon the num-
ber of stations that can operate without interfer-
ing with one another.* Regulation of radio was
therefore as vital to its development as traffic
control was to the development of the automobile.
In enacting the Radio Act of 1927, the first com-
prehensive scheme of control over radio commu-
nication, Congress acted upon the knowledge that
if the potentialities of radio were not to be wasted,
regulation was essential.

The Radio Act of 1927 created the Federal Ra-
dio Commission, composed of five members, and
endowed the Commission with wide licensing and
regulatory powers. We do not pause here to
enumerate the scope of the Radio Act of 1927 and
of the authority entrusted to the Radio Commis-
sion, for the basic provisions of that Act are in-
corporated in the Communications Act of 1934, 48
Stat. 1064, 47 U. S. C. § 151 et seq., the legislation
immediately before us. As we noted in Federal
Communications Comm’n V. Pottsville Broadcast-
ing Co., 309 U. S. 134, 137, “In its essentials the
Communications Act of 1934 [so far as its pro-
visions relating to radio are concerned] derives
from the Federal Radio Act of 1927. . . . By this
Act of Congress, in order to protect the national
interest involved in the new and far-reaching
science of broadcasting, formulated a unified and
comprehensive regulatory system for the indus-
try. The common factors in the administration
of the various statutes by which Congress had
supervised the different modes of communication
led to the creation, in the Act of 1934, of the Com-

+ See Morecroft, Principles of Radio Communication (3d ed. 1933) 355-
402; Terman, Radio Engineering (2d ed. 1937) 593-645.
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munications Commission. But the objectives of
the legislation have remained substantially un-
altered since 1927.”

Section 1 of the Communications Act states its
“purpose of regulating interstate and foreign
commerce in communication by wire and radio so
as to make available, so far as possible, to all the
people of the United States a rapid, efficient, Na-
tion-wide, and world-wide wire and radio com-
munication service with adequate facilities at rea-
sonable charges”. Section 301 particularizes this
general purpose with respect to radio: “It is the
purpose of this Act, among other things, to main-
tain the control of the United States over all the
channels of interstate and foreign radio transmis-
sion; and to provide for the use of such channels,
but not the ownership thereof, by persons for
limited periods of time, under licenses granted by
Federal authority, and no such license shall be
construed to create any right, beyond the terms,
conditions, and periods of the license.” To that
end a Commission composed of seven members
was created, with broad licensing and regulatory
powers.

Section 303 provides:

“Except as otherwise provided in this Act,
the Commission from time to time, as public
convenience, interest, or necessity requires,
shall—

(a) Classify radio stations;

(b) Prescribe the nature of the service to be
rendered by each class of licensed sta-
tions and each station within any class;

* ®

(f) Make such regulations not inconsistent
with law as it may deem necessary to pre-
vent interference between stations and
to carry out the provisions of this
Act . .

Study new uses for radio, provide for ex-
perimental uses of frequencies, and gen-
erally encourage the larger and more ef-

fective use of radio in the public interest;
K %k * * E sl £

(g)

(i) Have authority to make special regula-
tions applicable to radio stations engaged
in chain broadcasting;
B X %

£ e # & *

(r) Make such rules and regulations and pre-
scribe such restrictions and conditions,
not inconsistent with law, as may be nec-
essary to carry out the provisions of this

Act. . .

The criterion governing the exercise of the
Commission’s licensing power is the “public in-
terest, convenience, or necessity”. §§ 307 (a)
(d), 309 (a), 310, 312. In addition, § 307 (b)
directs the Commission that “In considering appli-
cations for licenses and modifications and re-
newals thereof, when and insofar as there is
demand for the same the Commission shall make



guch distribution of licenses, frequencies, hours of
operation, and of power among the several States
and communities as to provide a fair, efficient, and
equitable distribution of radio service to each of
the same.”

The Act itself establishes that the Commission’s
powers are not limited to the engineering and
technical aspects of regulation of radio communi-
cation. Yet we are asked to regard the Commis-
sion as a kind of traffic officer, policing the wave
lengths to prevent stations from interfering with
each other. But the Act does not restrict the Com-
mission merely to supervision of the traffic. It
puts upon the Commission the burden of determ-
ining the composition of that traffic. The facili-
ties of radio are not large enough to accommo-
date all who wish to use them. Methods must be
devised for choosing from among the many who
apply. And since Congress itself could not do
this, it committed the task to the Commission.

The Commission was, however, not left at large
in performing this duty. The touchstone pro-
vided by Congress was the “public interest, con-
venience, or necessity’”, a criterion which “is as
concrete as the complicated factors for judgment
in such a field of delegated authority permit”.
Federal Communications Comm'n. V. Pottsville
Broadcasting Co., 309 U. S. 134, 138. “This cri-
terion is not to be interpreted as setting up a
standard so indefinite as to confer an unlimited
power. Compare N. Y. Central Securities Co. v.
United States, 287 U. S. 12, 24. The requirement
is to be interpreted by its context, by the nature
of radio transmission and reception, by the scope,
character, and quality of services . . . .” Radio
Comm’n. V. Nelson Bros. Co., 289 U. S. 266, 285.

The “public interest” to be served under the
Communications Act is thus the interest of the lis-
tening public in“the larger and more effective use
of radio”. § 303 (g). The facilities of radio are
limited and therefore precious; they cannot be
left to wasteful use without detriment to the pub-
lic interest. “An important element of public in-
terest and convenience affecting the issue of a
license is the ability of the licensee to render the
best practicable service to the community reached
by his broadecasts.” Federal Communications
Comm/’n. V. Sanders Radio Station, 309 U. S. 470,
475. The Commission’s licensing function cannot
be discharged, therefore, merely by finding that
there are no technological objections to the grant-
ing of a license. If the criterion of “public inter-
est” were limited to such matters, how could the
Commission choose between two applicants for
the same facilities, each of whom is financially
and technically qualified to operate a station?
Since the very inception of federal regulation by
radio, comparative considerations as to the serv-
ices to be rendered have governed the application

]
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of the standard of “public interest, convenience,
or necessity’’. See Federal Communications
Comm’n. V. Pottsville Broadcasting Co., 309 U. S.
134, 138 n. 2.

The avowed aim of the Communications Act of
1934 was to secure the maximum benefits of radio
to all the people of the United States. To that
end Congress endowed the Communications Com-
mission with comprehensive powers to promote
and realize the vast potentialities of radio. Sec-
tion 303(g) provides that the Commission shall
“generally encourage the larger and more ef-
fective use of radio in the public interest” ; subsec-
tion (i) gives the Commission specific “authority
to make special regulations applicable to radio
stations engaged in chain broadcasting” ; and sub-
section (r) empowers it to adopt “such rules and
regulations and prescribe such restrictions and
conditions not inconsistent with law as may be
necessary to carry out the provisions of this Act”.

These provisions, individually and in the aggre-
gate, preclude the notion that the Commission is
empowered to deal only with technical and engi-
neering impediments to the “larger and more effec-
tive use of radio in the public interest”. We can-
not find in the Act any such restriction of the Com-
mission’s authority. Suppose, for example, that a
community can, because of physical limitations, be
assigned only two stations. That community might
be deprived of effective service in any one of sev-
eral ways. More powerful stations in nearby
cities might blanket out the signals of the local
stations so that they could not be heard at all. The
stations might interfere with each other so that
neither could be clearly heard. One station might
dominate the other with the power of its signal.
But the community could be deprived of good radio
service in ways less crude. One man, financially
and technically qualified, might apply for and ob-
tain the licenses of both stations and present a
single service over the two stations, thus wasting
a frequency otherwise available to the area. The
language of the Act does not withdraw such a
situation from the licensing and regulatory powers
of the Commission, and there is no evidence that
Congress did not mean its broad language to carry
the authority it expresses.

In essence, the Chain Broadcasting Regulations
represent a particularization of the Commission’s
conception of the “public interest” sought to be
safeguarded by Congress in enacting the Commu-
nications Act of 1934. The basic consideration of
policy underlying the Regulations is succinctly
stated in its Report: “With the number of radio
channels limited by natural factors, the public in-
terest demands that those who are entrusted with
the available channels shall make the fullest and
most effective use of them. If a licensee enters
into a contract with a network organization which



limits his ability to make the best use of the radio
facility assigned him, he is not serving the public
interest. . . . The net effect [of the practices dis-
closed by the investigation] has been that broad-
casting service has been maintained at a level
below that possible under a system of free com-
petition. Having so found, we would be remiss
in our statutory duty of encouraging ‘the larger
and more effective use of radio in the public in-
terest’ if we were to grant licenses to persons who
persist in these practices.” (Report, pp. 81, 82.)

We would be asserting our personal views re-
garding the effective utilization of radio were we
to deny that the Commission was entitled to find
that the large public aims of the Communications
Act of 1934 comprehend the considerations which
moved the Commission in promulgating the Chain
Broadcasting Regulations. True enough, the Act
does not explicitly say that the Commission shall
have power to deal with network practices found
inimical to the public interest. But Congress was
acting in a field of regulation which was both new
and dynamic. ‘“Congress moved under the spur of
a widespread fear that in the absence of govern-
mental control the public interest might be subor-
dinated to monopolistic domination in the broad-
casting field.” Federal Communications Comm™n
V. Pottsville Broadcasting Co., 309 U. S. 134, 137.
In the context of the developing problems to which
it was directed, the Act gave the Commission not
niggardly but expansive powers. It was given a
comprehensive mandate to “encourage the larger
and more effective use of radio in the public inter-
est”, if need be, by making ‘“‘special regulations
applicable to radio stations engaged in chain
broadcasting”. §303(g) (i).

Generalities unrelated to the living problems of
radio communication of course cannot justify ex-
ercises of power by the Commission. Equally so,
generalities empty of all concrete considerations
of the actual bearing of regulations promulgated
by the Commission to the subject-matter entrusted
to it, cannot strike down exercises of power by the
Commission. While Congress did not give the
Commission unfettered discretion to regulate all
phases of the radio industry, it did not frustrate
the purposes for which the Communications Act
of 1934 was brought into being by attempting an
itemized catalogue of the specific manifestations
of the general problems for the solution of which
it was establishing a regulatory agency. That
would have stereotyped the powers of the Com-
mission to specific details in regulating a field of
enterprise the dominant characteristic of which
was the rapid pace of its unfolding. And so Con-
gress did what experience had taught it in similar
attempts at regulation, even in fields where the
subject-matter of regulation was far less fluid and
dynamic than radio. The essence of that experi-
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ence was to define broad areas for regulation and
to establish standards for judgment adequately
related in their application to the problems to be
solved.

For the cramping construction of the Act
pressed upon us, support cannot be found in its
legislative history. The principal argument is
that §303 (i), empowering the Commission “to
make special regulations applicable to radio sta-
tions engaged in chain broadcasting”, intended to
restrict the scope of the Commission’s powers to
the technical and engineering aspects of chain
broadcasting. This provision comes from § 4 (h)
of the Radio Act of 1927. It was introduced into
the legislation as a Senate committee amendment
to the House bill (H. R. 9971, 69th Cong., 1st |
Sess.). This amendment originally read as fol-
lows :

“(C) The commission, from time to time, as
public convenience, interest, or necessity
requires, shall—

(j) When stations are connected by
wire for chain broadcasting, de-
termine the power each station |
shall use and the wave lengths to
be used during the time stations
are so connected and so operated,
and make all other regulations
necessary in the interest of equi-
table radio service to the listeners
in the communities or areas af-
fected by chain broadcasting.”

The report of the Senate Committee on Inter-
state Commerce, which submitted this amendment,
stated that under the bill the Commission was
given “complete authority . . . to control chain
broadcasting.” Sen. Rep. No. 772, 69th Cong., 1st
Sess., p. 3. The bill as thus amended was passed
by the Senate, and then sent to conference. The
bill that emerged from the conference committee,
and which became the Radio Act of 1927, phrased
the amendment in the general terms now con-
tained in § 303 (i) of the 1934 Act; the Commis-
sion was authorized ‘‘to make special regulations
applicable to radio stations engaged in chain broad-
casting”. The conference reports do not give any
explanation of this particular change in phrasing,
but they do state that the jurisdiction conferred
upon the Commission by the conference bill was
substantially identical with that conferred by the
bill passed by the Senate. See Sen. Doc. No. 200,
69th Cong., 2d Sess., p. 17; H. Rep. 1886, 69th
Cong., 2d Sess., p. 17. We agree with the District
Court that in view of this legislative history,
§ 303 (i) cannot be construed as no broader than
the first clause of the Senate amendment, which
limited the Commission’s authority to the techni-
cal and engineering phases of chain broadcasting.

[ ]



There is no basis for assuming that the conference
intended to preserve the first clause, which was of
limited scope, and abandon the second clause,
which was of general scope, by agreeing upon a
provision which was broader and more compre-
hensive than those it supplanted.’

A totally different source of attack upon the
Regulations is found in § 311 of the Act, which
authorizes the Commission to withhold licenses
from persons convicted of having violated the
anti-trust laws. Two contentions are made—first,
that this provision puts considerations relating to
competition outside the Commission’s concern be-
fore an applicant has been convicted of monopoly
or other restraints of trade, and second, that in
any event, the Commission misconceived the scope
of its powers under § 311 in issuing the Regula-
tions. Both of these contentions are unfounded.
Section 311 derives from § 13 of the Radio Act of
1927, which expressly commanded, rather than
merely authorized, the Commission to refuse a
license to any person judicially found guilty of
having violated the anti-trust laws. The change
in the 1934 Act was made, in the words of Senator
Dill, the manager of the legislation in the Senate,
because “it seemed fair to the committee to do
that”. 78 Cong. Rec. 8825. The Commission was
thus permitted to exercise its judgment as to
whether violation of the anti-trust laws disquali-
fied an applicant from operating a station in the
“public interest”. We agree with the District
Court that “The necessary implication from this
[amendment in 1934] was that the Commission
might infer from the fact that the applicant had
in the past tried to monopolize radio, or had en-
gaged in unfair methods of competition, that the
disposition so manifested would continue and that
if it did it would make him an unfit licensee.” 47
F. Supp. 940, 944.

That the Commission may refuse to grant a li-
cense to persons adjudged guilty in a court of law
of conduct in violation of the anti-trust laws cer-
tainly does not render irrelevant consideration by

5In the course of the Senate debates on the conference report upon
the bill that became the Radio Act of 1927, Senator Dill, who was in
charge of the bill, said: ‘“While the commission would have the power
under the general terms of the bill, the bill specifically sets out as one
of the special powers of the commission the right to make specific
regulations for governing chain broadcasting. As to creating a monop-
oly of radio in this country, let me say that this bill absolutely protects
the public, so far as it can protect them, by giving the commission full
power to refuse a license to anyone who it believes will not serve the
public interest, convenience, or necessity. It specifically provides that
2ny corporation guilty of monopoly shall not only not receive a license

but that its license may be revoked; and if after a corporation has re- -

ceived its license for a period of three years, it is then discovered and
found to be guilty of monopoly, its license will be revoked. . . . In addi-
tion to that, the bill contains a provision that no license may be {rans-
ferred from one owner to another without the written consent of the
commission, and the commission, of course, having the power to protect
against a monopoly, must give such protection. I wish to state fur-
ther that the only way by which monopolies in the radio business can
secure control of radio here, even for a limited period of time, will be
by the commission becoming servile to them. Power must be lodged
somewhere, and I myself am unwilling to assume in advance that the
commission proposed to be created will be servile to the desires and
demands of great corporations of this country.”” 68 Cong. Rec. 2881,
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the Commission of the effect of such conduct upon
the ‘“public interest, convenience, or necessity”.
A licensee charged with practices in contraven-
tion of this standard cannot continue to hold his
license merely because his conduct is also in viola-
tion of the anti-trust laws and he has not yet been
proceeded against and convicted. By clarifying in
§ 311 the scope of the Commission’s authority in
dealing with persons convicted of violating the
anti-trust laws, Congress can hardly be deemed
to have limited the concept of ‘“public interest”
so as to exclude all considerations relating to
monopoly and unreasonable restraints upon com-
merce. Nothing in the provisions or history of
the Act lends support to the inference that the
Commission was denied the power to refuse a
license to a station not operating in the “public
interest”’, merely because its misconduct hap-
pened to be an unconvicted violation of the anti-
trust laws.

Alternatively, it is urged that the Regulations
constitute an ultra vires attempt by the Commis-
sion to enforce the anti-trust laws, and that the
enforcement of the anti-trust laws is the provinece
not of the Commission but of the Attorney Gen-
eral and the courts. This contention misconceives
the basis of the Commission’s action. The Com-
mission’s Report indicates plainly enough that
the Commission was not attempting to administer
the anti-trust laws:

“The prohibitions of the Sherman Act apply to
broadcasting. This Commission, although not
charged with the duty of enforcing that law,
should administer its regulatory powers with re-
spect to broadcasting in the light of the purposes
which the Sherman Act was designed to achieve.
. . . While many of the network practices raise
serious questions under the antitrust laws, our
jurisdiction does not depend on a showing that
they do in fact constitute a violation of the anti-
trust laws. It is not our function to apply the
antitrust laws as such. It is our duty, however,
to refuse licenses or renewals to any person who
engages or proposes to engage in practices which
will prevent either himself or other licensees or
both from making the fullest use of radio facili-
ties. This is the standard of public interest, con-
venience or necessity which we must apply to all
applications for licenses and renewals. . . . We
do not predicate our jurisdiction to issue the regu-
lations on the ground that the network practices
violate the antitrust laws. We are issuing these
regulations because we have found that the net-
work practices prevent the maximum utilization
of radio facilities in the public interest.” (Report,
pp. 46, 83, 83n. 3.)

We conclude, therefore, that the Communica-
tions Act of 1934 authorized the Commission to
promulgate regulations designed to correct the
abuses disclosed by its investigation of chain



broadcasting. There remains for consideration
the claim that the Commission’s exercise of such
authority was unlawful.

The Regulations are assailed as “arbitrary and
capricious”. If this contention means that the
Regulations are unwise, that they are not likely
to succeed in accomplishing what the Commission
intended, we can say only that the appellants have
selected the wrong forum for such a plea. What
was said in Board of Trade v. United States, 314
U. S. 534, 548, is relevant here: “We certainly
have neither technical competence nor legal au-
thority to pronounce upon the wisdom of the course
taken by the Commission.” Our duty is at an end
when we find that the action of the Commission
was based upon findings supported by evidence,
and was made pursuant to authority granted by
Congress. It is not for us to say that the “public
interest” will be furthered or retarded by the
Chain Broadcasting Regulations. The responsi-
bility belongs to the Congress for the grant of
valid legislative authority, and to the Commission
for its exercise.

It would be sheer dogmatism to say that the
Commission made out no case for its allowable dis-
cretion in formulating these Regulations. Its long
investigation disclosed the existences of practices
which it regarded as contrary to the “public in-
terest”. The Commission knew that the wisdom
of any action it took would have to be tested by
experience: “We are under no illusion that the
regulations we are adopting will solve all ques-
tions of public interest with respect to the net-
work system of program distribution. . . . The
problems in the network field are inter-dependent,
and the steps now taken may perhaps operate as
a partial solution of problems not directly dealt
with at this time. Such problems may be exam-
ined again at some future time after the regula-
tions here adopted have been given a fair trial.”
(Report, p. 88.) The problems with which the
Commission attempted to deal could not be solved
at once and for all time by rigid rules-of-thumb.
The Commission therefore did not bind itself in-
flexibly to the licensing policies expressed in the
Regulations. In each case that comes before it
the Commission must still exercise an ultimate
judgment whether the grant of a license would
serve the “public interest, convenience, or neces-
sity.” If time and changing circumstances reveal
that the “public interest” is not served by applica-
tion of the Regulations, it must be assumed that
the Commission will act in accordance with its
statutory obligations.

Since there is no basis for any claim that the
Commission did not fail to observe procedural
safeguards required by law, we reach the conten-
tion that the Regulations should be denied en-
forcement on constitutional grounds. Here, as in

14

N. Y. Central Securities Co. V. United States, 287
U. S. 12, 24-25, the claim is made that the standard
of “public interest” governing the exercise of the
powers delegated to the Commission by Congress
is so vague and indefinite that, if it be construed
as comprehensively as the words alone permit,
the delegation of legislative authority is uncon-
stitutional. But, as we held in that case, “It is
a mistaken assumption that this is a mere general
reference to public welfare without any standard
to guide determinations. The purpose of the Act,
the requirements it imposes, and the context
of the provision in question show the contrary.”
Ibid. See Radio Comm’n V. Nelson Bros. Co., 289
U. S. 266, 285; Federal Communications Comm’n
V. Pottsville Broadcasting Co., 309 U. S. 134,
137-38. Compare Panama Refining Co. V. Ryan,
293 U. S. 388, 428; Intermountain Rate Cases, 234
U. S. 476, 486-89; United States V. Lowden, 308
U. S. 225.

We come, finally, to an appeal to the First
Amendment. The Regulations, even if valid in all
other respects, must fall because they abridge,
say the appellants, their right of free speech. If
that be so, it would follow that every person whose
application for a license to operate a station is
denied by the Commission is thereby denied his
constitutional right of free speech. ¥Freedom of
utterance is abridged to many who wish to use
the limited facilities of radio. Unlike other modes
of expression, radio inherently is not available to
all. That is its unique characteristic, and that is
why, unlike other modes of expression, it is sub-
ject to governmental regulation. Because it can-
not be used by all, some who wish to use it must
be denied. But Congress did not authorize the
Commission to choose among avplicants unon the
basis of their political, economic, or social views,
or upon any other capricious basis. If it did, or if
the Commission by these Regulations proposed
a choice among applicants upon some such basis,
the issue before us would be wholly different. The
auestion here is simply whether the Commission,
by announcing that it will refuse licenses to per-
sons who engage in specified network practices
(a basis for choice which we hold is comprehended
within the statutory criterion of “public inter-
est”), is thereby denying such persons the consti-
tutional right of free speech. The right of free
speech does not include, however, the right to use
the facilities of radio without a license. The
licensing system established by Congress in the
communications Act of 1934 was a proper exercise
of its power over commerce. The standard it pro-
vided for the licensing of stations was the “public
interest, ‘convenience. or necessity.” Denial of a
station license on that ground, if valid under
the Act, is not a denial of free speech.

A procedural point calls for just a word. The
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District Court, by granting the Government’s
motion for summary judgment, disposed of the
case upon the pleadings and upon the record made
before the Commission. The court below cor-
rectly held that its inquiry was limited to review
of the evidence before the Commission. Trial de
novo of the matters heard by the Commission and
dealt with its Report would have been improper.
See Tagg Bros. V. United States, 280 U. S. 420;
Acker v. United States, 298 U. S. 426.

Affirmed.

Mr. Justice BLACK and Mr. Justice RUTLEDGE
took no part in the consideration or decision of
these cases.

Myr. Justice MURPHY, dissenting.

I do not question the objectives of the pro-
posed regulations, and it is not my desire by
narrow statutory interpretation to weaken the
authority of government agencies to deal effi-
ciently with matters committed to their jurisdic-
tion by the Congress. Statutes of this kind should
be construed so that the agency concerned may
be able to cope effectively with problems which
the Congress intended to correct, or may other-
wise perform the functions given to it. But we
exceed our competence when we gratuitously be-
stow upon an agency power which the Congress
has not granted. Since that is what the Court in
substance says today, I dissent.

In the present case we are dealing with a sub-
ject of extreme importance in the life of the
nation. Although radio broadcasting, like the
press, is generally conducted on a commercial
basis, it is not an ordinary business activity, like
the selling of securities or the marketing of elec-
trical power. In the dissemination of information
and opinion radio has assumed a position of com-
manding importance, rivalling the press and the
pulpit owing to its physical characteristics radio,
unlike the other methods of conveying informa-
tion must be regulated and rationed by the gov-
ernment. Otherwise there would be chaos, and
radio’s usefulness would be largely destroyed.
But because of its vast potentialities as a medium
of communication, discussion and propaganda, the
character and extent of control that should be ex-
ercised over it by the government is a matter of
deep and vital concern. Events in Europe show
that radio may readily be a weapon of authority
and misrepresentation, instead of a means of en-
tertainment and enlightenment. It may even be
an instrument of oppression. .In pointing out
these possibilities I do not mean to intimate in
the slightest that they are imminent or probable
in this country, but they do suggest that the con-
struction of the instant statute should be ap-
proached with more than ordinary restraint and

15

caution, to avoid an interpretation that is not
clearly justified by the conditions that brought
about its enactment, or that would give the Com-
mission greater powers than the Congress in-
tended to confer.

The Communications Act of 1934 does not in
terms give the Commission power to regulate the
contractual relations between the stations and the
networks. Columbia System v. United States, 316
U. S. 407, 416. 1t is only as an incident of the
power to grant or withhold licenses to individual
stations under §§ 307, 308, 309 and 310 that this
authority is claimed,® except as it may have been
provided by subdivisions (g), (i) and (r) of
§ 303, and by §§ 311 and 313. But nowhere in
these sections, taken singly or collectively, is there
to be found by reasonable construction or neces-
sary inference, authority to regulate the broad-
casting industry as such, or to control the complex
operations of the national networks.

In providing for regulation of the radio the
Congress was under the necessity of vesting a con-
siderable amount of discretionary authority in the
Commission. The task of choosing between vari-
ous claimants for the privilege of using the air
waves is essentially an administrative one. Never-
theless, in specifying with some degree of par-
ticularity the kind of information to be included
in an application for a license, the Congress has
indicated what general conditions and considera-
tions are to govern the granting and withholding
of station licenses. Thus an applicant is required
by § 308 (b) to submit information bearing upon
his citizenship, character, and technical, financial
and other qualifications to operate the proposed
station, as well as data relating to the ownership
and location of the proposed station, the power
and frequencies desired, operating periods, in-
tended use, and such other information as the
Commission may require. Licenses, frequencies,
hours of operation and power are to be fairly
distributed among the several States and com-
munities to provide efficient service to each.
§ 307(b). Explicit provision is made for dealing
with applicants and licensees who are found
guilty, or who are under the control of persons
found guilty of violating the federal anti-trust
laws. §§ 311 and 313. Subject to the limitations
defined in the Act, the Commission is required to
grant a station license to any applicant ‘““if pub-
lic convenience, interest or necessity will be served
thereby.” §307(a). Nothing is said, in any of
these sections, about network contracts, affilia-
tions, or business arrangements.

1The regulations as first proposed were not connected with denial
of applications for initial or renewal station licenses but provided in-
stead that: ‘“No licensee .of a standard broadcast station shall enter
into any contractual arrangement, express or implied, with a network
organization,”” which contained any of the disapproved provisions.
After a short time, however, the regulations were cast in their present
form, making station licensing depend wupon conformity with the
regulations.



The power to control network contracts and
affiliations by means of the Commission’s licensing
power cannot be derived from implication out of
the standard of “public convenience, interest or
necessity.” We have held that: “the Act does
not essay to regulate the business of the licensee.
The Commission is given no supervisory control
of the programs, of business management or of
policy. In short, the broadcasting field is open
to anyone, provided there be an available fre-
quency over which he can broadcast without
interference to others, if he shows his competency,
the adequacy of his equipment, and financial
ability to make good use of the assigned channel.”
Commission V. Sanders Radio Station, 309 U. S.
470, 475. The criterion of “public convenience,
interest or necessity is not an indefinite standard,
but one to be “interpreted by its context, by the
nature of radio transmission and reception by the
scope, character and quality of services,” . .
Radio Comm’n V. Nelson Bros. Co., 289 U. S. 266
285. Nothing in the context of whlch the stand-
ard is a part refers to network contracts. It is
evident from the record that the Commission is
making its determination of whether the public
interest would be served by renewal of an existing
license or licenses, not upon an examination of
written applications presented to it, as required
by $§§308 and 309, but upon an investigation of
the broadcasting industry as a whole, and general
findings made in pursuance thereof which relate
to the business methods of the network com-
panies rather than the characteristics of the in-
dividual stations and the peculiar needs of the
areas served by them. If it had been the inten-
tion of the Congress to invest the Commission
with the responsibility, through its licensing au-
thority, of exercising far-reaching control—as
exemplified by the proposed regulations—over the
business operations of chain broadcasting and
radio networks as they were then or are now
organized and established, it is not likely that the
Congress would have left it to mere inference or
implication from the test of ‘““public convenience,
interest or necessity,” or that Congress would
have neglected to include it among the considera-
tions expressly made relevant to license applica-
tions by §308(b). The subject is one of such
scope and importance as to warrant explicit men-
tion. To construe the licensing sections (§§ 307,
308, 309, 310) as granting authority to require
fundamental and revolutionary changes in the
business methods of the broadcasting networks—
methods which have been in existence for several
years and which have not been adjudged unlaw-
ful—would inflate and distort their true meaning
and extend them beyond the limited purposes
which they were intended to serve.

It is quite possible, of course, that maximum
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utilization of the radio as an instrument of cul-
ture, entertainment, and the diffusion of ideas is
inhibited by existing network arrangements.
Some of the conditions imposed by the broad-
casting chains are possibly not conducive to a
freer use of radio facilities, however essential they
may be to the maintenance of sustaining programs
and the operation of the chain broadcasting busi-
ness as it is now conducted. But I am unable to
agree that it is within the present authority of
the Commission to prescribe the remedy for such
conditions. It is evident that a correction of these
conditions in the manner proposed by the regu-
lations will involve drastic changes in the business
of radio broadcasting which the Congress has
not clearly and definitely empowered the Com-
mission to undertake.

If this were a case in which a station license
had been withheld from an individual applicant
or licensee because of special relations or com-
mitments that would seriously compromise or
limit his ability to provide adequate service to the
listening public, I should be less inclined to make
any objection. As an incident of its authority to
determine the eligibility of an individual applicant
in an isolated case, the Commission might possibly
consider such factors. In the present case, how-
ever, the Commission has reversed the order of
things. Its real objective is to regulate the busi-
ness practices of the major networks, thus bring-
ing within the range of its regulatory power the
chain broadcasting industry as a whole. By
means of these regulatoins and the enforcement
program, the Commission would not only extend
its authority over business activities which repre-
sent interests and investments of a very substan-
tial character, which have not been put under its
jurisdiction by the Act, but would greatly enlarge
its control over an institution that has now be-
come a rival of the press and pulpit as a purveyor
of news and entertainment and a medium of pub-
lic discussion. To assume a function and re-
sponsibility of such wide reach and importance
in the life of the nation, as a mere incident of its
duty to pass on individual applications for per-
mission to operate a radio station and use a
specific wave length, is an assumption of author-
ity to which I am not willing to lend my assent.

Again I do not question the need of regulation
in this field, or the authority of the Congress to
enact legislation that would vest in the Commis-
sion such power as it requires to deal with the
problem, which is has defined and analyzed in
its report with admirable lucidity. It is possible
that the remedy indicated by the proposed regu-
lations is the appropriate one, whatever its effect
may be on the sustaining programs, advertising
contracts, and other characteristics of chain
broadcasting as it is now conducted in this coun-



try. 1 do not believe, however, that the Com-
mission was justified in claiming the responsi-
bility and authority it has assumed to exercise
without a clear mandate from the Congress.

An examination of the history of this legisla-
tion convinces me that the Congress did not intend
by anything in § 303, or any other provision of the
Act to confer on the Commission the authority
it has assumed to exercise by the issuance of these
regulations. Section 303 is concerned primarily
with technical matters, and the subjects of regu-
lation authorized by most of its subdivisions are
exceedingly specific—so specific in fact that it is
reasonable to infer that, if Congress had intended
to cover the subject of network contracts and
affiliations, it would not have left it to dubious
implications from general clauses, lifted out of
context, in subdivisions (g), (i) and (r). I am
unable to agree that in authorizing the Commis-
sion in § 303 (g) to study new uses for radio, pro-
vide for experimental use of frequencies, and
“generally encourage the larger and more effec-
tive use of radio in the public interest,” it was
the intention or the purpose of the Congress to
confer on the Commission the regulatory powers
now being asserted. Manifestly that subdivision
dealt with experimental and development work—
technical and scientific matters, and the construc-
tion of its concluding clause should be accordingly
limited to those considerations. Nothing in its
legislative history suggests that it had any broader
purpose.

It was clearly not the intention of the Congress
by the enactment of §303(i), authorizing the
Commission ‘“to make special regulations appli-
cable to radio stations engaged in chain broad-
casting,” to invest the Commission with the au-
thority now claimed over network contracts. This
section is a verbatim re-enactment of § 4(h) of
the Radio Act of 1927, and had its origin in a
Senate amendment to the bill which became that
Act. In its original form it provided that the
Commission, from time to time, as public conveni-
ence, interest, or necessity required, should:

“When stations are connected by wire for chain
broadcasting, [the Commission should] determine
the power each station shall use and the wave
lengths to be used during the time stations are so
connected and so operated, and make all other reg-
ulations necessary in the interest of equitable radio
service to the listeners in the communities or areas
affected by chain broadcasting.”

It was evidently the purpose of this provision to
remedy a situation that was described as follows
by Senator Dill (who was in charge of the bill in
the Senate) in questioning a witness at the hear-
ings of the Senate Committee on Interstate Com-
merce :
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“, . . During the past few months there has grown
up a system of chain broadcasting, extending over
the United States a great deal of the time. 1 say
a great deal of the time—many nights a month—
and the stations that are connected are of such
widely varying meter lengths that the ordinary
radio set that reaches out any distance is unable
to get anything but that one program, and so, in
effect, that one program monopolizes the air. I
realize it is somewhat of a technical engineering
problem, but it has seemed to many people, at least
many who have written to me, that when stations
are carrying on chain programs that they might be
limited to the use of wave lengths adjoining or
near enough to one another that they would not
cover the entire dial. I do not know whether legis-
lation ought to restrict that or whether it had
better be done by regulations of the department.
I want to get your opinion as to the advisability
in some way protecting people who want to hear
some other program than the one being broad-
casted by chain broadcast.” (Report of Hearings
Before Senate Committee on Interstate Commerce
on S. 1 and S. 1754, 69th Cong., 1st Sess. (1926),
p. 123.

In other words, when the same program was
simultaneously broadcast by chain stations, the
weaker independent stations were drowned out be-
cause of the high power of the chain stations. With
the receiving sets then commonly in use, listeners
were unable to get any program except the chain
program. It was essentially an interference prob-
lem. In addition to determining power and wave
length for chain stations, it would have been the
duty of the Commission, under the amendment, to
make other regulations necessary for “equitable
radio service to the listeners in the communities
or areas affected by chain broadcasting.” The
last clause should not be interpreted out of context
and without relation to the problem at which the
amendment was aimed. It is reasonably construed
as simply as authorizing the Commission to
remedy other technical problems of interference
involved in chain broadecasting in addition to
power and wave length by requiring special types
of equipment, controlling locations, etc. The state-
ment in the Senate Committee Report that this
provision gave the Commission ‘“complete author-
ity . . . to control chain broadcasting” (R. Rep.
No. 772, 69th Cong., 1st Sess., p. 3) must be taken
as meaning that the provision gave complete au-
thority with respect to the specific problem which
the Senate intended to meet, a problem of technical
interference.

While the form of the amendment was simplified
in the Conference Committee so as to authorize
the Commission “to make special regulations ap-
plicable to radio stations engaged in chain broad-
casting”, both Houses were assured in the report
of the Conference Committee that “the jurisdie-
tion conferred in this paragraph is substantially



the same as the jurisdiction conferred upon the
Commission by . .. the Senate amendment.”
(Sen. Doc. No. 200, 69th Cong., 2d Sess., p. 17; H.
Rep. No. 1886, 69th Cong., 2d Sess., p. 17). This
is further borne out by a statement of Senator Dill
in discussing the conference report on the Senate
floor :

“What is happening to-day is that the National
Broadcasting Co., which is a part of the great
Radio Trust, to say the least, if not a monopoly,
is hooking up stations in every community on their
various wave lengths with high powered stations
and sending one program out, and they are forc-
ing the little stations off the board so that the
people cannot hear anything except the one pro-
gram,

“There is no power to-day in the hands of the
Department of Commerce to stop that practice.
The radio commission will have the power to regu-
late and prevent it and give the independents a
chance.” (68 Cong. Rec. 3031.)

Section 303 (r) is certainly no basis for infer-
ring that the Commission is empowered to issue
the challenged regulations. This subdivision is
not an independent grant of power, but only an
authorization to: ‘“Make such rules and regulations
and prescribe such restrictions and conditions, not
inconsistent with law, as may be necessary to
carry out the provisions of this Act.” There is no
provision in the Act for the control of network
contractual arrangements by the Commission, and
consequently § 303 (r) is of no consequence here.

To the extent that existing network practices
may have run counter to the anti-trust laws, the
Congress has expressly provided the means of
dealing with the problem. The enforcement of
those laws has been committed to the courts and
other law enforcement agencies. In addition to
the usual penalties prescribed by statute for their
violation, however, the Commission has been ex-
pressly authorized by § 311 to refuse a station li-
cense to any person “finally adjudged guilty by
a Federal court” of attempting unlawfully to
monopolize radio communication. Anyone under
the control of such a person may also be refused
a license. And whenever a court has ordered the
revocation of an existing license, as expressly pro-
vided in § 313, a new license may not be granted
by the Commission to the guilty party or to any
person under his control. In my opinion these
provisions (§§ 311 and 313) clearly do not and
were not intended to confer independent authority
on the Commission to supervise network contracts
or to enforce competition between radio networks
by withholding licenses from stations, and do not
justify the Commission in refusing a license to an
applicant otherwise qualified, because of business
arrangements that may constitute an unlawful re-
straint of trade, when the applicant has not been
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finally adjudged guilty of violating the anti-trust
laws, and is not controlled by one so adjudged.
The conditions disclosed by the Commission’s in-
vestigation, if they require correction, should be
met, not by the invention of authority where none
is available or by diverting existing powers out
of their true channels and using them for pur-
poses to which they were not addressed, but by
invoking the aid of the Congress or the services of
agencies that have been entrusted with the en-
forcement of the anti-trust laws. In other fields
of regulation the Congress has made clear its in-
tentions. It has not left to mere inference and
guess-work the existence of authority to order
broad changes and reforms in the national econ-
omy or the structure of business arrangements in
the Public Utility Holding Company Act, 49 Stat.
803, the Securities Act of 1933, 48 Stat. 74, the
Federal Power Act, 49 Stat. 838, and other meas-
ures of similar character. Indeed the Communi-

.cations Act itself contains cogent internal evidence

that Congress did not intend to grant power over
network contractual arrangements to the Com-
mission. In § 215(e) of Title II, dealing with com-
mon carriers by wire and radio, Congress pro-
vided:

“The Commission shall examine all contracts of
common carriers subject to this Act which prevent
the other party thereto from dealing with another
common carrier subject to this Act, and shall re-
port its findings to Congress, together with its
recommendations as to whether additional legisla-
tion on this subject is desirable.”

Congress had no difficulty here in expressing the
possible desirability of regulating a type of con-
tract roughly similiar tc the ones with which we
are now concerned, and in reserving to itself the
ultimate decision upon the matters of policy in-
volved. Insofar as the Congress deemd it neces-
sary in this legislation to safeguard radio broad-
casting against arrangements that are offensive
to the anti-trust laws or monopolistic in nature,
it made specific provision in §§ 311 and 313. If
the existing network contracts are deemed objec-
tionable because of monopolistic or other features,
and no remedy is presently available under these
provisions, the proper course is to seek amenda-
tory legislation from the Congress, not to fabri-
cate authority by ingenious reasoning based upon
provisions that have no true relations to the spe-
cific problem.

Mr. Justice ROBERTS agrees with these views.

JOHN T. CAHILL (JAMES D. WISE, A. L.
ASHBY, HAROLD 8. GLENDENNING, and
JOHN W. NIELDS with him on the brief) for

appellant, National Broadcasting Co., Inc.; E.
WILLOUGHBY MIDDLETON (THOMAS H. g




MIDDLETON with him on the brief) for appel-
lant Stromberg-Carlson Telephone Mfg. Co.;
CHARLES E. HUGHES, Jr. (ALLEN S. HUB-
BARD, HAROLD L. SMITH,
TISDALE with him on the brief) for appellant,
Columbia Broadcasting System, Inc.; CHARLES
FAHY, Solicitor General (VICTOR BRUDNEY,
RICHARD S. SALANT, CHARLES R. DENNY,
General Counsel, Federation Communications
Commission, HARRY M. PLOTKIN, DANIEL W.
MEYER, and MAX GOLDMAN with him on the
brief) for appellees, United States and Federal
Communications Commission; LOUIS G. CALD-

and WRIGHT .
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WELL (LEON LAUTERSTEIN, EMANUEL
DANNETT, and PERCY H. RUSSELL, JR. with
him on the brief) for appellee, Mutual Broad-
casting System, Inc.; ISAAC W. DIGGES filed
brief of behalf of Association of National Adver-
tisers, Inc., as amicus curiae; GEORGE LINK,
JR., filed brief on behalf of American Associa-
tion of Advertising Agencies as amicus curiae;
HOMER S. CUMMINGS, MORRIS L. ERNST,
BENJAMIN S. KIRSH, WILLIAM DRAPER
LEWIS, and HARRIET F. PILFEL filed brief
on behalf of American Civil Liberties Union as
amicus curiae.
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BEOARD MEETING

Washington, D. C., June 3-4, 1943

The following stories, released to radio and press by the NAB News Bureau, relate in full the

proceedings of the NAB Board Meeting, called especially to analyze the import of the Supreme Court

decision of May 10 upon the radio industry and to consider means of restoring “free radio” through

new legislation.

CONFERENCES WITH WHITE AND
WHEELER

Washington, D. C., June 4—"“Absolute government
control of radio is the worst thing that could happen to
this country,” Senator Burton K. Wheeler, Chairman of
the Interstate Commerce Committee, told Directors of
the National Association of Broadcasters, assembled from
all sections of the United States, here today. “I will give
serious and careful consideration to your problem,”
Wheeler promised the broadcasters, who called on him
regarding hearings on the White-Wheeler Bill, now before
Congress, which separates broadcasting from utilities such
as telephone and telegraph and redefines the liberties and
limitations of radio.

Wheeler, as co-author of the bill with Senator Wallace
H. White, Jr. of Maine, and also Chairman of the Inter-
state Commerce Committee, before which the hearings
will be conducted, is a major factor in the progress of
new legislation.

After conferring with Senator White earlier in the day
regarding various provisions of the bill, the NAB Direc-
tors issued a statement concerning the Supreme Court
decision of May 10 which they say “gravely jeopardizes
the maintenance of a free radio in America.”

“The success of any broadcasting station has depended
upon the degree to which it served the will and wishes of
its listening public in the character and content of its
programs,” the resolution stated. ‘“Management has
therefore been extemely sensitive to the expressed wishes
of its public.

“The Supreme Court decision says, ‘It (the law) puts
upon the Commission the burden of determining the com-
position of that traffic” Thus the determination of the
character and content of programs is transferred to a
single federal appointed agency, remote from the people.

This power to determine what shall be the character and
content of radio programs, by its mere existence and not
necessarily by its exercise, constitutes an abridgement of
the right of free speech guaranteed under the First
Amendment.” ‘

The Conference with Senator Wheeler closed a two-
day session of the NAB Board called especially to con-
sider the import of the Supreme Court decision of May
10 on the radio industry and means of restoring “free
radio” through new legislation, Neville Miller, President,
said.

BANKHEAD BILL

Washington, D. C., June 4—DMaintaining the position
of the radio industry against “acceptance of government
funds for advertising or government loans or subsidy in
any form,” the Board of Directors of the National Asso-
ciation of Broadcasters here today resolved nevertheless
that “if Congress contemplates such legislation every ef-
fort should be made to see that there be no discrimination
as between the press-and radio or any other media of
communication.”

The industry’s Small Station Committee was instructed
to determine what class or classes of stations should re-
ceive advertising under the Bankhead Bill, now before
Congress, which calls for the government’s expenditure of
$25,000,000 to $30,000,000 in advertising.

The full resolution was as follows:

“WHEREAS, the broadcasting industry through the Na-
tional Association of Broadcasters has opposed the ac-
ceptance of government funds for advertising or the ac-
ceptance of government loans or subsidy in any form,
and;

WaEREAS, there is before Congress today proposed
legislation which provides for the expenditure of govern-
ment funds for advertising in newspapers,



Now, therefore, be it resolved, that the Board of Di-
rectors of the National Association of Broadcasters re-
affirms its former actions but does now take the position
that if Congress contemplates such legislation every ef-
fort should be made to see that there be no discrimina-
tion as between the press and radio or any other media
of communications and,

Be it further resolved that the Board of Directors
direct its small stations committee to determine what
class or classes of stations sheuld receive such advertis-
ing and take such other action as may be necessary to
carry out the provisions of this resolution.

ENLARGE SPECIAL LEGISLATIVE
COMMITTEE

Washington, D. C., June 4—Enlargement of the Spe-
cial Legislative Committee of the National Association
of Broadcasters was voted today by the Board of Di-
rectors, to handle growing problems of legislation in light
of the Supreme Court decision of May 10, Neville Miller,
President and Chairman of the Committee, announced
today.

Members added were James W. Woodruff, WRBL, Co-
lumbus, Ga.; Richard Shafto, WIS, Columbia, S. C,;
Nathan Lord, WAVE, Louisville, Ky.; and Ed Yocum,
KGHL, Billings, Montana.

The original committee consisted of Don S. Elias,
WWNC, Asheville, N. C.; Clair R. McCullough, WGAL,
Lancaster, Pa.; James D. Shouse, WLW, Cincinnati, O.;
Frank M. Russell, NBC, Washington, D. C., and Joseph
H. Ream, CBS, New York.

The Board of Directors also gave the committee au-
thority to dispense funds and engage counsel consistent
with its objectives.

FULL TEXT OF RESOLUTION

June 4, 1943—The Board of Directors of the Na-
tional Association of Broadcasters, unanimously endorses
the statement issued by its special committee in Wash-
ington, D. C. on May 19, 1943, especially the conclu-
sion therein stated that the Supreme Court decision of
May 10 gravely jeopardizes the maintenance of a free
radio in America.

In furtherance of its position, the Board points out
that the success of any broadcasting station has depended
upon the degree to which it served the will and wishes of
its listening public in the character and content of its
programs. Management has therefore been extremely
sensitive to the expressed wishes of its public.

The Supreme Court decision says “It (the law) puts
upon the Commission the burden of determining the
composition of that traffic.” Thus the determination of
the character and content of programs is transferred to
a single federal appointed agency, remote from the
people.

This power to determine what shall be the character
and content of radio programs, by its mere existence and
not necessarily by its exercise, constitutes an abridgement
of the right of free speech guaranteed under the First
Amendment.

It is obviously the responsibility of the Congress to
review the present law in the light of the Supreme Court
decision and to enact legislation under which the func-
tions and powers of the government regulatory agency are
delimited and clear; and the right of the American peo-
ple to collaborate with stations in determining the broad-
cast needs of their community, state and nation is re-
stored.

e
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Freedom of Speech

Address of Congressman F. Edward Hebert (Dem. La.) on the floor

of the House of Representatives, June 9, 1943

Mr. Speaker, it seems to me that when we entered this
war, one of the major rights for which we were fighting
was freedom of speech. Can it be that we are winning
the war on foreign fronts but losing it right here at home?
On May 10, 1942, the United States Supreme Court
handed down a decision which seriously threatens the
constitutional rights of freedom of speech in the United
States. That decision, with the majority opinion written
by Justice Frankfurter, gave the Federal Communica-
tions Commission absolute authority to tell any radio
station in the United States what it may and may not
put on the air. From now on, the Federal Communica-
tions Commission holds a power over the broadcasting
stations of the United States equal to that of any totali-
tarian government. No bureau in Washington has ever
been given such unlimited powers as prescribed in this
decision. From now on, the licensee of any broadcasting
station, whether he operates a 100-watter or a 50,000-
watter, had better make sure that the Commission can
find nothing about his operation, his personal life, or,
possibly, even his wife’s hats, that they might criticize.

In 1934 Congress enacted laws which provided for the
Federal licensing of radio stations. The purpose of the
law, according to those who were instrumental in writing
it, was to provide traffic regulations in the field of radio,
and nothing else. In order that a standard of regula-
tion might be established, Congress provided that licenses
should be issued on the basis of public interest, conven-
ience, and necessity. In 1941 the Federal Communica-
tions Commission issued a set of rules generally known
as chain broadcasting regulations. These rules went far
beyond the regulation of frequencies and very definitely
inserted the Government as a third party in the financial
and program arrangements between stations and net-
works. Two of the networks asked for injunctions and
the matter was argued in the lower courts and then taken
to the Supreme Court. On May 10 the Supreme Court,
by a S5-to-2 decision, with Justice Frankfurter writing

the majority decision, not only upheld the right of the
Commission to put these rules into effect, but went so
much further in outlining the Commission’s power that
the question of the rules themselves has become a very
minor matter and instead today the entire right of
freedom of speech is threatened on every radio station
in this country, whether or not it is affiliated with any
network. In the decision Justice Frankfurter said:

But the act does not restrict the Commission merely to super-
vision of the traffic. It puts upon the Commission the burden of
determining the composition of that traffic.

In other words, the administration, through the Com-
mission, can tell any radio station what its programs shall
or shall not be. Further, in his opinion, Justice Frank-
furter stated, in discussing the argument that the Commis-
sion is empowered to deal only with the technical and
engineering impediments of radio:

We cannot find in the act any such restriction of the Commis-
sion’s authority.

And he added further:

In the control of the developing problems to which it was di-
rected, the act gave the Commission not niggardly but expansive
powers,

One editorial states that the Supreme Court accepts
Webster’s Unabridged Dictionary as an authority on
the definition of words, and in Webster the word “ex-
pansive” is defined as “unrestrained.” 1T leave it to you,
gentlemen, if this is not the most startling, shocking
definition of the rights of our Government to dictate to
private industry and private life that has ever been
granted in the history of this Nation. Leading mem-
bers of the bar who have studied the decision of the
Supreme Court declare it one of the most dangerous
precedents ever established in this country.

As 1 said before, the great controversy for the past
2 years has been whether or not the so-called chain
broadcasting regulations were wise. But today as broad-



casters throughout the country study the decision of
the Supreme Court, they are horror stricken. The chain
rules are forgotten. Today it is a question as to whether
or not the Government shall dictate what kind of pro-
gram we shall have, who shall speak, and on what sub-
jects he shall speak over the broadcasting stations of
the United States.

Chairman Fly, of the . C. C., in a recent press con-
ference, reacted to the anxiety of the radio broadcasting
industry much as any other totalitarian leader would.
He says that their fears are groundless, and brings up the
customary cry of the monopolies. He says that any
suggestion that the Government now controls radio is
“hooey.” He asserts that he aims to free radio stations
to conduct their business in a manner in which he, Mr.
Fly, thinks best for them. If the stations accept Mr.
Fly’s protection—if, in other words, they are good chil-
dren—he assures them that stations certainly have noth-
ing to be afraid of. Is there not a very broad hint there
that if they do not play his game there may be something
to fear? It is strange that station owners have never
sought this freedom that Mr. Fly insists on their ac-
cepting, and that they have in the past thrived and im-
proved on their own simple brand of free enterprise.

Broadcasters’ fear of imminent Government ownership,
control, or domination is the fear of a reality and not the
“hooey’ Mr. Fly so lightly calls it. What Hitler did to
German radio is a cause for fear in anv language, and,
according to the Supreme Court, Mr. Fly now has the
power to do it even here. Mussolini took the same
parental attitude toward his children of the broadcasting
industry in Italy. He gave them their instructions just
the same as he gave castor oil to some of his less tractable
party members. Chairman Fly now has the power to
measure out to stations the exact amount of freedom he
or the administration wants them to have, either with an

eve dropper or a tankard, depending on how he feels
at the moment. Perhaps he will choose a carefully meas-
ured bottle with a rubber nipple feeding 912 radio sta-
tions in the United States the way the Dionne quintuplets
were fed, while the stations remain in an infantile rela-
tionship to Father Fly.

I hope that every Member of this body will study this
decision of the Supreme Court and reflect seriously upon
its possibilities. I think that you will agree with me
that there is only one way to prevent this serious threat
to the freedom of speech and our way of living—that
is for Congress to rewrite the Radio Act in such definite
terms that it cannot be seized upon by the party in power,
no matter what it may be, for the chief purpose of direct-
ing its propaganda and maintaining itself in office.

A year ago the Interstate Commerce Committee of this
body studied a new radio act known as the Sanders bill.
No action was taken, but when the new Congress as-
sembled last January the bill was resubmitted in prac-
tically the same form by Representative Holmes. To
date, further hearings have not been held. In the Senate,
the White-Wheeler bill, a revision of the 1934 Radio
Act, has been introduced by Senator Wallace White of
Maine and Senator Burton Wheeler of Montana. Hear-
ings on this bill are scheduled to start in the very near
future. The bill is of such a nature that it would defi-
nitely prescribe the powers of the F. C. C. and free the
industry of this life and death threat from the Govern-
ment which now hangs over it. I feel that this is a mat-
We will be
derelict in our duty if we continue to let any bureau of
the Government assume the powers of Congress—in fact,
not only the powers of Congress, but a supreme dictator-
ship in a matter which so closely affects the lives of
every man, woman, and child in this country.

ter in which Congress should act at once.
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F.C. C. Investigation Under Way

House Committee Convened July 2

Herewith are charges and statements presented at opening
session. Committee adjourned to re-convene Friday, July 9

STATEMENT OF EUGENE L. GAREY, GEN-

ERAL COUNSEL TO THE SELECT COM-

MITTEE OF THE HOUSE OF REPRESENTA-

TIVES TO INVESTIGATE THE FEDERAL

COMMUNICATIONS COMMISSION, MADE

AT THE OPENING OF THE PUBLIC HEAR-
INGS ON JULY 2, 1943.

Mpr. Chairman and Members of the Committee:

The House, by practically a unanimous vote, on Jan-
uary 19, 1943, passed Resolution No. 21, pursuant to
which your Committee was appointed by the Speaker “to
conduct a study and investigation of the organization,
personnel and activities of the Federal Communications
Commission with a view to determining whether or not
such Commission in its organization, in the selection of
personnel, and in the conduct of its activities, has been,
and is, acting in accordance with law and the public
interest.”

For sometime past, at your direction, your staff has
been engaged in an investigation of the functioning of
the Federal Communications Commission, and is now
prepared to submit to the Committee, for its considera-
tion, evidence of certain phases of the Commission’s
activities which has come to the staff’s attention during
the progress of its work.

Since these particular matters relate primarily to the
radio activities of the Commission under Title TIT of
the Communications Act of 1934, it may not be inap-
propriate at the outset of these public hearings to make
a brief reference to the recorded background and legis-
lative history of federal regulation of radio communica-
tions.

Radio broadcasting is the transmission of electrical
energy from a station using a specific frequency to re-
ceivers attuned to the same frequency without the aid
of physical connection by wire.

The radio art emerged from its development stage
to one of practical utility by the year 1910. The many

advantages to mankind resulting from the steady prog-
ress made in this field received early recognition by the
Congress. The first exercise of the power of the Con-
gress in the radio field is found in the passage of the
Wireless Ship Act on June 24, 1910 (36 Stat. 629). By
this Act, any steamer authorized to carry fifty or more
persons was forbidden to leave American shores unless
equipped with radio communication apparatus in charge
of a competent operator.

Since the Secretary of Commerce and Labor was admin-
istering the marine navigation laws, the administration
of the Wireless Ship Act was delegated to that cabinet
officer.

In 1912 the United States ratified the first international
radio treaty (37 Stat. 1565). Radio was then used
primarily for radio telegraphic communication, since
radio broadcasting, as we now understand that term,
had not then been developed. Nevertheless, the require-
ment for more comprehensive regulatory legislation had
at this early date become imperative.

In obedience to our treaty obligations, the Congress,
on August 13, 1912, enacted the Radio Act of 1912 (37
Stat. 302). This Act provided for the federal licensing
of radio transmitters and prohibited the use of any
apparatus not so authorized. By this legislation certain
frequencies in the radio spectrum were allocated for use
by the Government and restrictions were imposed upon
the character of wave emissions, the transmission of
distress signals, and the like. The administration of
this Act was likewise entrusted to the Secretary of Com-
merce and Labor.

For a period of years no serious enforcement problems
arose. Meanwhile, however, the radio art had developed
to the point that standard broadcasting had become prac-
tical. The first World War had rapidly accelerated the
development of the art, and in 1921 the first standard
broadcasting stations were established. They grew rap-
idly in number, and by 1923 there were several hundred
such stations operating throughout the United States.
As a direct and immediate result of this rapid growth,
a grave problem was presented. Two radio stations
broadcasting simultaneously upon the same frequency



cannot be intelligibly heard over reseiving sets within
the range of both stations. The chaos thereby resulting
in the ether is characterized in radio as interference.
With the expansion of standard broadcasting, this prob-
lem of interference threatened ultimately to destroy the
usefulness of radio. '

The problem of interference, which rarely arose prior
to the first World War as there were more than suffi-
cient frequencies for all the stations then operating, be-
came a problem of the first magnitude.

The development in radio broadcasting, resulting as
it did in a tremendous increase in the number of stations,
made the 1912 Act obsolete, because under it the Secre-
tary of Commerce and Labor was required to grant a
license to any applicant, and licensees were not required
to confine themselves to their allotted frequencies. A
factor further contributing to this obsolescence was that
the 1912 Act did not set aside any portion of the useful
radio spectrum for the exclusive use of commercial broad-
casting stations. The Secretary sought to remedy this
condition by allocating two frequencies to the standard
broadcasting stations, and licensing them to use either of
these channels. This attempted solution, however,
proved entirely unworkable.

The spectrum was then divided among the various
users and allocations were made to each particular type
of service. Frequencies were provided for the standard
broadcast stations, and resort was had to the policy of
assigning a specific frequency to each station. However,
the continuous increase in the number of stations soon
rendered this solution likewise impracticable. Despite
the increased number of frequencies allocated for stand-
ard broadcasting, there still were more stations than
there were frequencies available.

The then known useful radio spectrum was inadequate
to accommodate everybody, because there is a fixed
natural limitation upon the number of stations that can
operate without interference by one with another. Every
channel in the standard broadcast band soon became
occupied by at least one, and in many instances by sev-
eral, stations. The standard broadcast band could only
be extended (considering the then known practical limits
of the spectrum) at the expense of other types of radio
service, by withdrawing channels from them and assign-
ing such frequencies to the broadcast stations, or by com-
pelling existing broadcast stations to divide time with
each other on the same channel and imposing severe
limitations on the power of such stations so as to permit
a number of them to use the same channel simultaneously,
without causing too much interference.

Vigorous opposition to both of these methods was
voiced, and the Secretary was powerless to remedy the
situation under the law then existing. The problem of
interference had become so acute by that time that it
became all too apparent that, if radio was to survive, it
was imperative that more comprehensive regulation be
speedily procured. The Congress was therefore asked
to enact legislation then deemed adequate to remedy the
existing chaos in the radio field.

Recognizing that prompt action was essential if the
potentialities and usefulness of radio were not to be lost
to the nation, the Congress, to meet the national need,
enacted the Radio Act of 1927 (44 Stat. 1162). There
was thus placed on the statute books the first real com-
prehensive legislation for the control of radio communi-

[2]

cations. By this Act the Federal Radio Commission,
composed of five members, was created and granted licens-
ing and regulatory powers in the radio field.

The powers of that Commission were subsequently
transferred to the Federal Communications Commission
by the Communications Act of 1934 (48 Stat. 1064)
which not only created a new commission comprised of
seven members, but also mapped out a broader regulatory
system for the entire communications industry.

While the powers of the Federal Radio Commission
under the Radio Act of 1927 were transferred to the Fed-
eral Communications Commission, the substantial objec-
tives of that Act remained the same. Title IIT of the
Communications Act of 1934, which deals with radio
broadcasting, reenacted, without substantial change, the
provisions of the Radio Act of 1927.

By Section 303 of the 1934 Act, the Federal Com-
munications Commission was granted these powers:

“Except as otherwise provided in this Act, the Com-
mission from time to time, as public convenience, in-
terest, or necessity requires, shall—

(a) Classify radio stations;

(b) Prescribe the nature of the service to be rendered
by each class of licensed stations and each sta-
tion within any class;

Assign bands of frequencies to the various
classes of stations, and assign frequencies for
each individual station and determine the power
which each station shall use and the time dur-
ing which it may operate;

Determine the location of classes of stations or
individual stations;

Regulate the kind of apparatus to be used with
respect to its external effects and the purity and
sharpness of the emissions from each station
and from the apparatus therein;

Make such regulations not inconsistent with law
as it may deem necessary to prevent interfer-
ence between stations and to carry out the provi-
sions of this Act: PROVIDED, HOWEVER,
That changes in the frequencies, authorized
power, or in the times of operation of any sta-
tion shall not be made without the consent of
the station licensee unless, after a public hear-
ing, the Commission shall determine that such
changes will promote public convenience or in-
terest or will serve public necessity, or the provi-
sions of this Act will be more fully complied
with;

Study new uses for radio, provide for experi-
mental uses of frequencies, and generally en-
courage the larger and more effective use of
radio in the public interest;

Have authority to establish areas or zones to be
served by any station;

Have authority to make special regulations ap-
plicable to radio stations engaged in chain broad-
casting;

Have authority to make general rules and regu-
lations requiring stations to keep such records
of programs, transmissions of energy, commu-
nications, or signals as it may deem desirable;
Have authority to exclude from the require-
ments of any regulations in whole or in part

(c)

(d)
(e)

(f)

(g)



(1)

any radio station upon railroad rolling stock, or
to modify such regulations in its discretion;

Have authority to prescribe the qualifications
of station operators, to classify them according
to the duties to be performed, to fix the forms

of such licenses, and to issue them to such

(m)

citizens of the United States as the Commission
finds qualified;

(1) Have authority to suspend the license of
any operator upon proof sufficient to satisfy the
Commission that the licensee—

(A) Has violated any provision of any Act,
treaty, or convention binding on the
United States, which the Commission is
authorized to administer, or any regula-
tion made by the Commission under any
such Act, treaty, or convention; or
Has failed to carry out a lawful order
of the master or person lawfully in charge
of the ship or aircraft on which he is
employed; or

Has willfully damaged or permitted
radio apparatus or installations to be
damaged; or

(B)

(C)

(D)
munications or signals or communica-
tions containing profane or obscene
words, language, or meaning, or has
knowingly transmitted—

(1) False or deceptive signals or com-
munications, or
(2) A call signal or letter which has
not been assigned by proper au-
thority to the station he is oper-
ating; or
Has willfully or maliciously interfered
with any other radio communications or
signals; or
(F) Has obtained or attempted to obtain, or
has assisted another to obtain or attempt
to obtain, an operator’s license by frau-
dulent means.

(2) No order of suspension of any operator’s
license shall take effect until fifteen days’ notice
in writing thereof, stating the cause for the pro-
posed suspension, has been given to the operator
licensee who may make written application to
the Commission at any time within said fifteen
days for a hearing upon such-order. The notice
to the operator licensee shall not be effective
until actually received by him, and from that
time he shall have fifteen days in which to mail
the said application. In the event that physi-
cal conditions prevent mailing of the applica-
tion at the expiration of the fifteen-day period,
the application shall then be mailed as soon as
possible thereafter, accompanied by a satisfac-
tory explanation of the delay. Upon receipt by
the Commission of such application for hear-
ing, said order of suspension shall be held in
abeyance until the conclusion of the hearing
which shall be conducted under such rules as
the Commission may prescribe. Upon the con-
clusion of said hearing the Commission may

(E)

Has transmitted superfluous radio com-

[31]

affirm, modify, or revoke said order of suspen-
sion.

Have authority to inspect all radio installations
associated with stations required to be licensed
by any Act or which are subject to the provi-
sions of any Act, treaty, or convention binding
on the United States, to ascertain whether in
construction, installation, and operation they
conform to the requirements of the rules and
regulations of the Commission, the provisions of
any Act, the terms of any treaty or convention
binding on the United States, and the condi-
tions of the license or other instrument of au-
thorization under which thev are constructed,
installed, or operated:

Have authority to designate call letters of all
stations;

Have authority to cause to be published such
call letters and such other announcements and
data as in the judgment of the Commission may
be required for the efficient operation of radio
stations subject to the jurisdiction of the United
States and for the proper enforcement of this
Act;

Have authority to require the painting and/or
illumination of radio towers if and when in its
judgment such towers constitute, or there is a
reasonable possibility that they may constitute,
a menace to air navigation:

Make such rules and regulations and prescribe
such restrictions and conditions, not inconsist-
ent with law, as may be necessary to carry out
the provisions of this Act, or any international
radio or wire communications treaty or conven-
tion, or regulations annexed thereto, including
any treaty or convention insofar as it relates to
the use of radio, to which the United States is
or may hereafter become a party.”

In this language we find undisputed statutory authority
in the Commission to regulate the physical aspects of
the use of the radio spectrum. Such authority was to be
exercised within the lawful scope of the phrase “public
interest, convenience or necessity”’ as such terminology
is employed in the Act. Thus, there was delegated to the
Commission the broad visitorial powers of the Congress
in this field. Many of the acrimonious disputes which
have subsequently arisen respecting the lawful extent
and scope of the Commission’s powers may be directly
traced to the employment of this phrase in the statute.

Tt is clear that the practically unrestricted delegation
of power made by the phrase “public interest, conven-
ience or necessity”’, without guiding standards and with-
out the check and balance which a full judicial review
might have provided, created ample and unlimited oppor-
tunity for the Commission, if so minded, to distribute un-
checked Government favor and largesse among the politi-
caliv faithful and subservient; and ample power with
which to whip and cow all political opponents possessing
the temerity and courage to protest or challenge the ac-
tions or policies of the Commission.

And it is claimed that the Commission has not alto-
gether failed to take full advantage of the opportunities
presented to establish its own purposes and policies and
advance its own ends. It is said that the Commission
has neither been slow nor loath to utilize its asserted

(n)

(o)
(p)

(q)

(r)



powers so to entrench itself that on occasion it has even
defied the Congress. Power always seeks and thrives on
more power. It .has been ever thus in Government. The
phrase “public interest, convenience or necessity’” needs
only the proverbial “man on horseback” to bring about
a situation such as is said presently to obtain.

Much bitter controversy has raged-—and still rages—
over the extent and meaning of the statutory words “pub-
lic interest, convenience or necessity” employed in this
legislation. The Commission contends, and the Supreme
Court has quite recently agreed, that its powers under
Section 303 are much broader and more extensive than
those herein suggested as indisputably granted.

Since the Committee will, in the due progress of its
labors, enter upon a detailed study of the merits of this
controversy and come to its own conclusions on these
matters, I now leave that subject for later considera-
tion and pass to other provisions of the Communications
Act of 1934 under Title III.

The Commission is required by Sections 307(a) and
309(a) of the Act to license applicants for radio facilities
upon a finding of “public interest, convenience or neces-
sity,” and the operation of a radio station without a
license from the Commission is made illegal. Section
307(a) of the Act directs the Commission to distribute
licenses, frequencies, time and power among the several
states and communities so as to provide a fair, efficient
and equitable distribution of radio service to each.

Evidence gathered by the staff will be presented clearly
indicating that at least in this latter statutory direction,
the Commission has wholly failed to observe the express
intent of the Congress as laid down in the 1934 Act.

Mr. Chairman, I now offer in evidence as Exhibit 1, the
Communications Act of 1934, as amended, and ask that
it be marked and received in evidence accordingly.

I also offer in evidence, as Exhibit 2, a list of the
persons who have served as Commissioners under the
1934 Act and the respective tenures of such persons,
and ask that such exhibit be received and marked accord-
ingly.

The administration of this Act by the Commission has
been widely and bitterly criticized and condemned—to
an extent, perhaps, to which no other federal administra-
tive agency ever has been subjected. These complaints
began with the inception of the Commission and have
constantly continued to grow in intensity and bitterness.

In order intelligently to find and apply a remedy, a
careful examination must first be made of the prevailing
evils and abuses and of the basic causes underlying them.
A determination should be made as to the extent to which
relief by appropriate legislative action can be accorded
against proven and conceded abuses. To this end much
evidence will be submitted for the Committee’s considera-
tion. Some of this material has already been studied
and sifted by the staff and more is in the course of ex-
amination.

What is charged against the Commission regarding the
manner in which it has fulfilled its stewardship?

Broadly stated, among the widespread accusations
leveled against the Commission and brought to the at-
tention of the Committee for its investigation, are:

(1) That it has been and is so completely dominated
by its Chairman that, for most purposes, it has hecome
and is a one-man Commission;
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(2) That it is entirely motivated by political par-
tiality and favoritism in the performance of its duties;

(3) That its powers are unlawfully exercised for the
purpose of furthering its own political ideologies and
philosophies;

(4) That its powers are employed to reward its
political friends and punish its political enemies;

(5) That the radio industry has been so purpose-
fully terrorized by the Commission that it is enslaved
and lives in an unremitting state of fear, as a result
of which it acquiesces in every whim and caprice of
the Commission;

(6) That the fear engendered in the industry is so
great that licensees refrain from challenging unlawful
and excessive acts of the Commission or from asserting
their legal rights;

(7) That it acts arbitrarily, capriciously and with-
out warrant of law;

(8) That in its quest for power it has incurred the
antagonism and distrust of other Government depart-
ments and agencies;

(9) That it has sought to dominate and control the
entire communications field, private and governmental,
without lawful authority and contrary to the express
intent of the Congress;

(10) That in its lust for power it has usurped the
functions of the Congress by arrogating to itself the
determination of matters of legislative policy resting
solely within the competency of the Congress;

(11) That in pursuing this course it has adopted
and followed the reputed communistic technique of
“cessation and gradualism’’;

(12) That it has deliberately abstained from seek-
ing from the Congress powers exercised but not pos-
sessed by it because of the fear that the grant of
such powers would be denied;

(13) That it" has made misrepresentations to the
Congress for the purpose of procuring appropriations,
and has expended appropriated funds contrary to the
purpose for which they were granted;

(14) That it has unlawfully augmented its appro-
propriated funds by procuring the transfer to it of
funds appropriated to other departments and agencies;

(15) That it has violated laws of the United States
and defied the will of the Congress;

(16) That it has wilfully evaded and procured the
evasion and violation of laws affecting the civil service;

(17) That it has sought to cloak itself as an essen-
tial war agency making a vital contribution to the war
effort, whereas in truth its alleged war activities con-
stitute a danger and menace to national security;

(18) That in furtherance of its alleged war activi-
ties, it has drawn to its use manpower and critical
materials from the limited sources available and needed
by the armed forces of the United States, and has
procured the exemption from military service of a
large number of persons not entitled thereto;

(19) That it has set up a group commonly called
“the Gestapo’ for the purpose of unlawfully dominat-
ing the radio industry and rendering it subservient to
its will;

(20) That “the Gestapo,” under the guise of lawful
and proper investigation, is violating constitutional
rights of individuals;

(21) That it has been guilty of reprisals against



individuals who have attempted to challenge its as-
serted powers;

(22) That in its pursuit of power and dominance
over broadcasting it has neglected its functions, duties
and responsibilities in other fields of communication;

(23) That it is so much interested in obtaining
publicity that the possibilities of publicity affect and
govern its judgments and determinations; and

(24) That, notwithstanding the express statutory
prohibition to the contrary, it has sought to exercise
the power of censorship over radio broadcasts and has
interfered with the right of free spech over the radio.

The investigation of these and many other matters has
been occupying the time of your staff. In due course
evidence bearing on the truth or falsity of these charges
will be presented to you. In many respects the investi-
gation is vet in a preliminary stage. It is clearly recog-
nized that the inquiry into every phase of the Commis-
sion’s activities must be thorough, searching and complete.

Without now attempting to specify with exactness, or
to outline in detail, the entire program for the inquiry,
it should be noted that testimony bearing on important
questions of policy, such as network broadcasting, mul-
tiple station ownership, newspaper ownership, judicial
decisions, practice and procedure, judicial review, per-
sonnel, and needed amendatory legislation will in due
course be presented for your study.

The investigation will proceed always mindful that
the Committee’s primary desire is to achieve a con-
structive result. All inquiries will be made with that
objective in view. The full benefits to be obtained from
this investigation will not be satisfied by the mere por-
trayal of evils, since surely more is required. The
elimination of the opportunity for the recurrence of
abuses by wise and carefully considered corrective legis-
lation must be the ultimate goal.

With the entry of this country into the war, there was
a frantic rush by numerous governmental agencies, both
old and new, to establish themselves as indispensable
units in the conduct and winning of the war. In many
instances the war activities of such agencies have been
magnified, through one means or another, far and beyond

all recognition that may properly be accorded them as ~

true war agencies.

One cannot be unmindful of the fact that when alleged
war activities are challenged, either on the floor of the
Congress, in committee hearings, or otherwise, as waste-
ful, extravagant, or as unauthorized by law, the agencies
attempting to enhance their importance to the war effort,
and their friends, inevitably raise the hue and cry that
the war effort is being impeded, and that an inquiry into
their war functions will call for a disclosure of secret
military information.

This investigation can and will be conducted without
the disclosure of any such military information. The
responsibility of nondisclosure rests quite as much on
this Committee as upon any other part of Government.

It must be recognized that the existence of a state
of war constitutes no license to raid the Treasury, either
through waste and extravagance by lawfully constituted
war agencies, through the operation of worthless activi-
ties under the guise of the furtherance of the war effort,
or otherwise. Hence this investigation has thus far pro-
ceeded in such matters in the belief that this Committee,
the Congress, and the public are entitled to know the
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facts surrounding the Commission’s so-called war activi-
ties and functions, to the end that such activities and
functions may be abolished, curtailed or extended as the
Congress shall see fit.

(Joint letter of the Secretaries of War and Navy
to the President of the United States.)

WAR DEPARTMENT
WASHINGTON

February 8, 1943.
DEear MRr. PRESIDENT:

We join with the United States Chiefs of Staff in rec-
ommending that you promulgate the attached executive
order transferring from the Iederal Communications
Commission to the Department of War certain radio
intelligence functions.

Through radio intelligence activities, the military forces
of the United States and our Allies obtain military
information of the utmost importance. Radio intelligence
is an important military weapon.

Participation by the Federal Communications Commis-
sion in radio intelligence should be discontinued, because:

Since radio intelligence develops information as to
the movements and dispositions of the enemy, it is
essential, for reasons of coordination and security, that
there be full military control;

Since the responsibility for military action rests with
the armed forces, the responsibility for obtaining the
technical information governing that action,must also
be in the armed forces;

Military activities have been hampered by severe
shortages of trained personnel and critical equipment
essential to radio intelligence.

The Secretary of the Navy, on September 11, 1942,
requested the Joint Chiefs of Staff to study the problem
of responsibility and security of radio intelligence. The
Joint Chiefs of Staff have made a thorough and compre-
hensive study, and their response (based on that study)
is attached hereto. Theyv, as well as the responsible mili-
tary commanders in the field, are of the belief that radio
intelligence, the location of clandestine stations, the
supervision of military communications security and
related activities must, in their very nature, be under
the sole control of the military forces.

Enclosed herewith is a copy of a letter from Admiral
Leahy recommending this action.

Yours respectfully,
/s/ HENRry L. STIMSON,
/s/ Frank KNox, Secrctary of War.
Secretary of the Navy.
The President,
The White House
Washington, D. C.

THE JOINT CHIEFS OF STAFF
WASHINGTON

The Honorable, February 1, 1943.

The Secretary of the Navy,
Washington, D. C.

My DEAR MR. SECRETARY:

In response to your memorandum to the Joint Chiefs
of Staff, dated September 11, 1942, on the subject of



responsibility for the conduct of security of military
communications activities, the Joint Chiefs of Staff have
had made a thorough and comprehensive study of the
problems referred to therein in which full consideration
has been given to the views of the military and naval com-
manders in the field who are charged with responsibility
for military action based on radio intelligence. A sum-
mary of the findings is given in the following paragraphs.

In general, radio intelligence is the method of deter-
mining the enemy’s plans and dispositions through ob-
servation of his radio communications. The facilities
used for this are also used to assist our own forces
through monitoring of communications channels to enforce
security standards and to render assistance to our own
craft.

Both the Army and Navy are engaged in radio intel-
ligence and related activities. In addition, the Federal
Communications Commission has set up an elaborate
system of its own which is engaged in:

(a) the location of enemy units at sea and abroad;

(b) the interception of enemy army, navy, and
diplomatic traffic;

(c) the location of clandestine stations;

the giving of bearing aids to lost planes;

(e) the maintenance of a “marine watch” at distress
frequencies; and

(f) the monitoring of military radio circuits.

These activities of the F.C.C. are constantly expanding
and are a substantial drain upon available material and
personnel.

Radio intelligence activities of the F.C.C. tend to be
less and less useful as the art progresses. This is due to
integration into proper radio-intelligence systems of large
quantities of secret military information accumulated
through special processes by the armed forces, including
exchanges of military information with our allies, knowl-
edge of present and proposed disposition of forces, and
other special information which for obvious reasons can-
not be disseminated to an agency such as the F.C.C.
Moreover, information obtained by the F.C.C. through
its own radio-intelligence activities is not, in the military
sense, secure, due to inherent tendencies toward pub-
licity of F.C.C. activities, use of non-secure methods of
reporting and correlation, and the necessarily close rela-
tionship of F.C.C. military-intelligence activity with
other phases of the agency’s work.

Because of the essential differences between military
and F.C.C. standards and methods it has not been pos-
sible to integrate their information, with the result that
the attempted duplication by the F.C.C. of work that is
being more effecively done by the military has in fact
endangered the effectiveness and security of military radio
intelligence.

In view of the foregoing it is concluded that the better
prosecution of the war will be served by terminating all
military and quasi-military radio intelligence activities
of the Federal Communications Commission and confining
such activities to the Army and Navy.

Since the Army’s present need for personnel and equip-
ment in the field of radio intelligence is greater than
that of the Navy, all of the radio-intelligence facilities
of the F.C.C. should forthwith be transferred to the Army
entirely. The personnel of the F.C.C. heretofore en-
gaged in radio intelligence should be made available
initially as civilian employees of the Army, pending deci-

sion by the Army as to which shall be placed in military
status, which replaced by military personnel, and which
would be best retained in the Army as civilian employees.

The foregoing conclusions are supported by the views
of the Army and Navy commanders in the field who are
charged with responsibility for military action based on
radio intelligence.

The Joint Chiefs of Staff therefore request the Secre-

_ taries of War and Navy to join in a recommendation to
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the President that he transfer to the Army personnel
and equipment now used by the F.C.C. in the field of radio
intelligence. A proposed executive order is enclosed.

From the standpoint of the present problem, the pro-
mulgation of this Executive Order would leave the F.C.C.
in the radio field, with the responsibility for monitoring,
processing and disseminating foreign voice, news, and pro-
paganda broadcasts (its Foreign Broadcast Intelligence
Service), the monitoring and inspection of stations li-
censed under the Communications Act of 1934, all neces-
sary licensing procedures, including revocation and sus-
pension,, and the institution of prosecutions of licensed
stations and operators for violations of treaty, statute, or
regulations.

The Army and Navy (in accordance with divisions of
function between themselves) would have full and exclu-
sive responsibility for the conduct of military radio intel-
ligence as described in the present report.

Sincerely yours,

For the Joint Chiefs of Staff:

/s/ WiLLiam D. LEanY,
Admiral, U. S. Navy,
Chief of Staff to the
Commander in Chief
of the Army and Navy.

EXECUTIVE ORDER

Transferring Radio Intelligence Functions to the
War and Navy Departments

By virtue of the authority vested in me by Title I of
the First War Powers Act, 1941, approved December 18,
1941, as President of the United States and Commander

in Chief of the Army and Navy, it is hereby ordered as
follows:

1. All functions, powers, and duties of the Federal
Communications Commission in the field of radio in-
telligence and, particularly: in the conduct of direction-
finding activities; the location of enemy radio trans-
missions abroad and at sea; the interception of radio
traffic of foreign countries (excluding voice broadcast-
ing); the detection, location and suppression of clan-
destine or illegal stations both abroad and within the
limits of the United States, its territories and posses-
sions and the areas occupied by its armed forces: the
giving of radio and direction-finding navigational aids
to vessels and aircraft; the monitoring of United States
Army and Navy communications circuits and the main-
tenance of distress frequency watches, are transferred
to the Departments of War and Navy in accordance
with distribution of functions established between
them.

2. All records and property (including radio trans-
mitting and receiving equipment) and all personnel of



the Federal Communications Commission used pri-
marily in the performance and administration of the
functions transferred by this Order are transferred to
the War Department for use in the performance and
administration of functions transferred by this Order;
but any personnel so transferred who are found by the
War Department to be in excess of the personnel neces-
sary for the performance and administration of such
functions, powers, and duties shall be retransferred
under existing law to other positions in the Govern-
ment or separated from the service. So far as possible,
personnel transferred who are found qualified therefor
shall be placed in a military status.

3. So much of the unexpended balance of the appro-
priations or other funds available, including those
available for the fiscal year ending June 30, 1943, to
the Federal Communications Commission in the exer-
cise of functions transferred by this Order as the
Director of the Bureau of the Budget, with the ap-
proval of the President, shall determine, shall be trans-
ferred to the War Department for use in connection
with the exercise of functions so transferred. In de-
termining the amount to be transferred the Director
of the Bureau of the Budget may include an amount
to provide for the liquidations of obligations incurred
against such appropriations or other funds prior to
the transfer.

THE WHITE HOUSE,
February, 1943.

(Letter from Eugene L. Garey, General Counsel
to the Select Committee of the House of Repre-
sentatives to Investigate the Federal Communica-
tions Commission, addressed to The Secretary of
War.)
June
Twenty-fifth
1943,
The Honorable,
The Secretary of War,
Washington, D. C.
SIR:

The Committee has now completed certain phases of
its preliminary investigation into the activities of the
Federal Communications Commission, and intends to hold
formal public hearings and take testimony on such matters
within a short day.

In its public consideration of these matters the Com-
mittee will require at such hearings (1) the presence of
certain officers of the military and naval forces of the
United States as witnesses and (2) the production of
certain documents and papers from the files of your
Department.

The military personnel whose attendance at such hear-
ings as witnesses will be required by the Committee are:

The Secretary of War.

Col. Howard F. Bresee, U.S.A.

Lt. Col. Armand Durant, U.S.A., Military Intelligence
Service.

Col. Wesley T. Guest, U.S.A., Director of Planning,
Signal Corps.

Major General Dawson Olmstead, U.S.A., Chief Signal
Officer.
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Col. Conrad E. Snow, U.S.A., Chief, Legal Branch,
Office of the Chief Signal Officer.

Major General Frank Stoner, U.S.A., Army Communi-
cations Service.

Major General George V. Strong, U.S.A., Assistant
Chief of Staff (DMilitary Intelligence).

Captain E. M. Webster, U.S.A.

The Committee will require the attendance of Major
General Joseph O. Mauborgne, U.S.A. (Retired), but
since he is not now on active duty the Committee pre-
sumably will be compelled to require his presence by
subpoena, and I will arrange accordingly.

The documents, reports, memoranda and the like which
your Department will be required to produce at such
hearings are:

1. All Department files and correspondence pertain-
ing to the Army’s efforts to obtain approval of the
use of ultra-high frequencies, and the difficulty
encountered by the Army in getting the Federal
Communications Commission to make a study of
the subject.

2. All files and correspondence pertaining to the
Army’s position favoring the passage of a bill to
permit wire-tapping, and Chairman Fly’s opposi-
tion to such bill. -

3. All files and correspondence pertaining to the
Army’s efforts to stop Japanese language radio
broadcasts from Hawaii prior to Pearl Harbor and
the reports of the Army officers of their activities
in negotiating voluntary agreements to that end;
and Chairman Fly’s opposition to such action and
his subsequent actions which are alleged to have
caused such voluntary agreements to be abandoned.

. All files, memoranda, correspondence and the like
concerning the mergers (both international and
domestic) of telegraph, telephone, and cable com-
panies; the position of the Army in respect thereof
and Chairman Fly’s unwillingness to hear or con-
sider the military services’ position in respect
thereto.

5. The letter dated June 12, 1940, from Chairman
Fly of the Federal Communications Commission,
addressed to the Chief Signal Officer, U.S.A., and
to the Director of Naval Communications, stating,
in substance, that the Federal Communications
Commission had determined that its Chairman
should be the Commission’s representative on and
Chairman of the Defense Communications Board.

. All files, documents, memoranda and correspond-
ence relating to or bearing on various questions
arising between the War Department and Federal
Communications Commission, or any of its staff
or divisions, or between the Army and the Board
of War Communications or its predecessor, the
Defense Communications Board, not called for in
Item 5 above.

7. All Department files, letters, papers and documents
pertaining to the proposed transfer to the military
establishments of the Government of the activities
of the Federal Communications Commission’s
Radio Intelligence Division, particularly a copy
of the letter dated Februarv 1, 1943, to the Secre-
tary of the Navy, from William D. Leahy, Ad-
miral, U.S.N., Chief of Staff to the Commander



10.

11.

12.

13.

14.

15.

16.

in Chief of the Army and Navy, a copy of the
proposed Executive Order therein referred to, a
copy of the joint letter dated February 8, 1943,
addressed to the President by the Secretary of War
and the Secretary of the Navy, and all subsequent
memoranda and letters on the same subject mat-
ter, including the studies and reports made prior
to the letter dated February 1, 1943, and referred
to in such letter.

. Copies of all requests, if any, by the Department

to Federal Communications Commission request-
ing Federal Communications Commission to moni-
tor, intercept, listen to or record, either specifi-
cally or generally, domestic foreign languagé or
foreign broadcasts.

Copies of all requests, if any, by the Department
to Federal Communications Commission to locate
clandestine radio stations, either domestic or for-
eign.

Cgpies of all memoranda, reports or letters to the
White House and others respecting the creation of
the Defense Communications Board, now known
as the Board of War Communications, and per-
taining to Executive Order dated September 24,
1940, creating such Board.

Copies of any and all reports and correspondence
between the Army or the Navy, the Interdepart-
ment Radio Advisory Committee, and Chairman
Fly with reference to the application of the U. S.
Army for frequencies to broadcast in Alaska and
elsewhere for the purpose of maintaining morale
among the United States armed forces stationed
there, and the opposition of Chairman Fly to such
broadcasting by the Army for such purposes, and
his insistence that such broadcasting be done by
the Office of War Information.

All correspondence, files and memoranda relating
to the difficulties of the Army and Navy in hav-
ing their views properly presented by Federal Com-
munications Commission representatives to the
International Conference in Madrid.

Copies of reports from the Federal Communica-
tions Commission to the Army .as to the alleged
direction finding and location by it of certain
enemy ships, particularly those which developed
upon investigation by the Navy to be enemy sta-
tions located in Japan.

Any and all correspondence between the Army and
the Federal Communications Commission with
reference to Chairman Fly’s proposal to establish
East and West Coast Central Intelligence services
and requesting the Army to contribute to the cost
thereof.

All memoranda and correspondence with refer-
ence to the passage of the resolution (and a copy
thereof) forbidding the release of any information
unless authorized by the Board of War Communi-
cations, which was adopted by such Board for the
purpose of curbing Chairman Fly’s unauthorized
disclosure of the Board’s activities.

Copies of all correspondence between the Army and
the Federal Communications Commission respect-
ing the material compiled by Foreign Broadcast
Intelligence Service.
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17. Copies of reports received by the Army with refer-
ence to certain information improperly evaluated,
edited and distributed by the Federal Communica-
tions Commission pertaining to the war in Alaskan
waters.

18. Proposed constitution of the Interdepartment Radio
Advisory Committee proposed by the representa-
tives of the Army, which Chairman Fly opposed
and which therefore never became effective.

19. All memoranda, reports and correspondence relat-
ing to charges filed (and as changed from time
to time during the hearing) before the Board of
War Communications, against Neville Miller, Pres-
ident of the National Association of Broadcasters,
the Army and Navy’s opposition thereto, the tran-
script of testimony taken at the hearing on such
charges, and the findings exonerating Mr. Miller.

20. All reports, memoranda and correspondence in the
Department relating to, or dealing or connected
with, any of the subjects hereinafter outlined.

(Remainder of letter virtually duplicates letter to
Secretary of Navy.)

(Letter from Eugene L. Garey, General Counsel
to the Select Committee of the House of Repre-
sentatives to Investigate the Federal Communica-
tions Commission, addressed to the Secretary of
the Navy.)
June
Twenty-fifth
1943
The Honorable,
The Secretary of the Navy,
Washington, D. C.
Sir:

The committee has now completed certain phases of
its preliminary investigation into the activities of the
Federal Communications Commission and intends to hold
formal public hearings and take testimony on such mat-
ters within a short day.

In its public consideration of these matters the Com-
mittee will require at such hearings (1) the presence of
certain officers of the military and naval forces of the
United States as witnesses and (2) the production of
certain documents and papers from the files of your
Department.

The naval personnel whose attendance at such hear-
ings as witnesses will be required by the Committee are:

The Secretary of the Navy.

Captain Andrew H. Addons, U.S.N., Communications
Officer, Eastern Sea Frontier.

Captain Jerome L. Allen, U.S.N., former Communi-
cations Officer, Eastern Sea Frontier.

Lieutenant Commander Cecil H. Coggins, U.S.N.

Lieutenant (j.g.) Edward Cooper, U.S.N. ‘

Captain John Lawrason Driscoll, U.S.M.C.; Air Sta-
tion at Cherry Point, N. C.

Captain Chas. F. Fielding, U.S.N.

Captain Carl F. Holden, U.S.N., former Director of
Naval Communications.

Rear Admiral R. E. Ingersoll, U.S.N.




Lieutenant Vanner T. Larson, U.S.N.R., Office of

Naval Intelligence.

Rear Admiral Leigh Noyes, U.S.N.
Lieutenant Commander Duke M. Patrick, U.S.N.R.
Rear Admiral Joseph R. Redman, U.S.N., Director of

Naval Communications.

Lieutenant Commander Paul Segal, U.S.N.R.
Rear Admiral Harold C. Train, U.S.N., Director of

Naval Intelligence.

Rear Admiral Theodore S. Wilkinson, U.S.N.
Commander F. O. Willenbucher, U.S.N. (Retired),

Chief of the Legal Section, in the Office of the Di-
rector of Naval Communications.

Captain Ellis M. Zacharias, U.S.N ., Assistant Director,

Office of Naval Intelligence.

The Committee will require the attendance of Rear
Admiral Adolphus R. Staton, U.S.N. (Retired) and Rear
Admiral Stanford C. Hooper, U.S.N. (Retired), former
Director of Naval Communications, but since these Ad-
mirals are not now on active duty the Committee pre-
sumably will be compelled to require their presence by
subpoena, and I will arrange accordingly.

The documents, reports, memoranda and the like which
your Department will be required to produce at such
hearings are: ‘

1.
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Report of Admiral Hooper recommending that all

persons doing monitoring work in wartime should

be under complete supervision of the armed forces
and should not be under civilian control.

. Memorandum to the Secretary of the Navy, dated

May 14, 1942, regarding the undesirability of
chairmanship of Defense Communications Board
being vested ex officio in Chairman of Federal
Communications Commission, especially during
wartime.

. Memoranda made by Admiral Hooper (from the

Department’s “Policy Files”) concerning disputes
with Federal Communications Commission with
respect to the assignment of frequencies to the
Navy and other governmental departments and
agencies.

All Department files concerning the establishment
on the Fleet of a new type of radio, and the Navy’s
consequent necessity of promptly ascertaining the
frequencies that would be allccated to it to en-
able the purchase by it of the essential equipment
necessary to carry out such purpose, the delay in
allocating such frequencies and subsequent change
in the frequencies allocated, due to Federal Com-
munications Commission’s activities and inactiv-
ities, in consequence of which it was necessary for
the Navy to purchase new equipment to replace
the new equipment already purchased for such
purpose and rendered useless as a result.

. All Department files and correspondence pertain-

ing to the Navy’s efforts to obtain approval of the
use of ultra-high frequencies, and the difficulty
encountered by the Navy in getting the Federal
Communications Commission to make a study of
the subject.

. All files and correspondence pertaining to the

Navy’s position favoring the passage of a bill to
permit wire-tapping, and Chairman Fly’s opposi-
tion to such bill.
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10.

11.

12.

13.

14.

15.

. All files and correspondence pertaining to the

Navy’s efforts to stop Japanese language radio
broadcasts from Hawaii prior to Pearl Harbor and
the reports of the naval commanders of their activ-
ities in negotiating voluntary agreements to that
end; and Chairman Fly’s opposition to such action
and his subsequent actions which are alleged to have
caused such voluntary agreements to be abandoned.

. All files, memoranda, correspondence and the like

concerning the mergers (both international and
domestic) of telegraph, telephone, and cable com-
panies; the position of the Navy in respect therecf
and Chairman Fly’s unwillingness to hear or con-
sider the military services’ position in respect
thereto.

The letter dated June 12, 1940, from Chairman Fly
of the Federal Communications Commission, ad-
dressed to the Chief Signal Officer, U.S.A., and to
the Director of Naval Communications, stating,
in substance, that the Federal Communications
Commission had determined that its Chairman
should be the Commission’s representative on and
Chairman of the Defense Communications Board.
All Department files, letters, papers and docu-
ments pertaining to the proposed transfer to the
military establishment of the Government of the
activities of the Federal Communications Com-
mission’s Radio Intelligence Division, particularly
a copy of the letter dated February 1, 1943, to the
Secretary of the Navy, from William D. Leahy,
Admiral, U.S.N., Chief of Staff, to the Commander-
in-Chief of the Army and Navy, a copy of the pro-
posed Executive Order therein referred to, a copy
of the joint letter dated February 8, 1943, ad-
dressed to the President by the Secretary of War
and the Secretary of the Navy and all subsequent
memoranda and letters on the same subject matter,
including the studies and reports made prior to the
letter dated February 1, 1943, and referred to in
such letter.

All other files, letters, papers, and documents of
the Navy Department, in the form of letters from
naval commanders, giving their estimate that work
being done by the Federal Communications Com-
mission’s Radio Intelligence Division was of no
value to the Navy and constituted a danger to the
national defense, not submitted in response to
Item 10 above.

Copies of all correspondence between the Navy and
the Federal Communications Commission with re-
spect to the opposition of the Navy to the proposal
of the Federal Communications Commission to
establish stations overseas.

Copies of all requests, if any, by the Department
to Federal Communications Commission to locate
clandestine radio stations, either domestic or
foreign.

Copies of all reports, memoranda or letters to the
White House and others respecting the creation of
the Defense Communications Board, now known
as the Board of War Communications, and per-
taining to Executive Order dated September 24,
1940, creating such Board.

Copies of any and all reports and correspondence
between the Army or the Navy, the interdepart-



16.

17.

18.

19.

20.

21.

22.

23.

24.

ment Radio Advisory Committee, and Chairman
Fly with reference to the application of the U. S.
Army for frequencies to broadcast in Alaska and
elsewhere for the purpose of maintaining morale
among the United States armed forces stationed
there and the opposition of Chairman Fly to such
broadcasting by the Army for such purposes and
his insistence that such broadcasting be done by
the Office of War Information.

All correspondence, files and memoranda relating
to the difficulties of the Army and Navy in having
their views properly presented by the Federal Com-
munications Commission representatives to the
International Conference in Madrid.

Copies of reports from the Federal Communica-
tions Commission to the Navy as to the alleged
direction finding and location by it of certain enemy
ships, particularly those which developed upon
investigation by the Navy to be enemy stations
located in Japan. ° ,

Any and all correspondence between the Navy and
the Federal Communications Commission with ref-
erence to Chairman Fly’s proposal to establish East
and West Coast Central Intelligence services and
requesting the Navy to contribute to the cost
thereof and the basis or reasons for the Navy’s re-
fusal to do so.

All memoranda and correspondence with reference
to the passage of the resolution (and a copy
thereof) forbidding the release of any information
unless authorized by the Board of War Communi-
cations, which was adopted by such Board for the
purpose of curbing Chairman Fly’s unauthorized
disclosure of the Board’s activities.

Copies of all correspondence between the Navy and
the Federal Communications Commission stopping
the transmission to the Navy of the material com-
piled by Foreign Broadcast Intelligence Service
because it was of no value.

Copies of reports received by the Navy with ref-
erence to certain information improperly evaluated,
edited and distributed by the Federal Communica-
tions Commission pertaining to the war in Alaskan
waters.

The report to Admiral Noyes with respect to the
fitness of the persons proposed to be appointed to
the various Committees of the Board of War Com-
munications and the letter requests of the Secre-
tary of the Navy to the Chairman of the Federal
Communications Commission for such an investi-
gation of such persons before they were so ap-
pointed, including all reports of the Office of Naval
Intelligence regarding the importance of and delay
of the Federal Communications Commission to in-
vestigate and fingerprint the radio operators on
board ships in the merchant marine.

Proposed constitution of the Interdepartment Radio
Advisory Committee proposed by the representa-
tives of the Navy which Chairman Fly opposed
and which therefore never became effective.
Memoranda and reports of Admiral Hooper with
reference to the failure of Chairman Fly to coop-
erate with the Interdepartment Radio Advisory
Committee and the tactics employed by him to de-
feat its recommendations.
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25. Reports of Stanford C. Hooper, as a member of
the Naval Districts Readiness Inspection Board,
relating to the danger arising out of the activities
of the Federal Communications Commission in its
clandestine station location work outside of the
United States beyond the purview of its authority
and an encroachment in fields in which the Army
and Navy were better qualified to function.

For your information and guidance, the testimony of
the officers above named, to be presented to the Com-
mittee at such public hearings, will not call for the dis-
closure of any secret military information. Inquiries to
the officers of the armed forces will be directed to the
establishment of the subjects hereinbelow broadly noted.
The existence of these facts has been heretofore substan-
tially established through investigation by this Com-
mittee. .

A brief outline of the subjects of inquiries to be made
of such officers is as follows:

The personal history, training and experience of such
officers, particularly in the communications field and gen-
erally in respect of the personnel, activities, actions and
non-actions of the Federal Communications Commission
and its related or affiliated agencies. '

The participation of such officers in the preparation of
the reports, memoranda and papers enumerated herein-
above and generally with respect to their knowledge of
the subject matter, facts, opinions and circumstances
which are referred to therein.

The composition, functions and duties of the Inter-
department Radio Advisory Committee.

The refusal of Mr. Fly to transmit to the President
without comment, for his approval, the constitution of the
Interdepartment Radio Advisory Committee as drafted
and proposed by the Army and Navy for the express
purpose of eliminating Mr. Fly’s control of such Com-
mittee; the resulting failure to have such constitution
adopted and the consequences flowing therefrom.

The conclusion of the Army-Navy Joint Board, reached
after a long study by that Board and approved by the
Secretaries of War and Navy, that a board or com-
mittee should be formed solely to assist the military
services in planning the control of non-military communi-
cations for war uses in such a manner as to bring them
into coordination with the military communications; and
that such a board should have no authority whatsoever
over military communications.

That the Defense Communications Board, now known
as the Board of War Communications, was created by
Executive Order pursuant to the approved conclusion
reached as stated aforesaid.

The letter dated June 12, 1940, from Mr. Fly to the
Chief Signal Officer and Director of Naval Communica-
tions, stating that the Commission had determined that its
Chairman should be the representative of the Commis-
sion on the Defense Communications Board, and had
also decided that its Chairman should act as Chairman
of such Board.

The memorandum to the Secretary of the Navy dated
May 14, 1942, “‘regarding the undesirability of chairman-
ship of Defense Communications Board (now known as
Board of War Communications) being vested ex-officio
in Chairman of Federal Communications Commission,
especially during wartime” and the facts, circumstances



and reasons underlying each of such objections which
were made.

The insidious steps by which Mr. Fly injected himself
into the control of the Board of War Communications
which he and his organization dominate, and the methods
and manner in which he brought about and has since main-
tained that domination and control.

Mr. Fly’s successful efforts in defeating the recom-
mendations of the Army and Navy representatives to
keep off the technical committees of the Defense Com-
munications Board which handled secret and confidential
matters, certain proposed members who had no proper
place thereon.

Mr. Fly’s assumption, through the Board of War Com-
munications, of power over the communications facilities
of all Government departments, including the Army and
Navy, contrary to the powers of such Board and over
the vigorous protests of the Army and Navy and other
Government departments.

The difficulties” encountered by the military services
in making wartime arrangements for military communi-
cations facilities through the Board of War Communica-
tions, as opposed to direct action by them, due to the
domination of such Board by Mr. Fly.

Mr. Fly’s refusal to collaborate with interested Gov-
ernment departments in preparing recommendations to
the Congress on the subject of international merger of
communications.

Mr. Fly’s disposition to speak for the Army and Navy
due to his Board of War Communications connection:
his testimony before Committees of the Congress on na-
tional defense matters contrary to the views of the Army
and Navy and without authority from them; the resolu-
tion adopted by the Board of War Communications for
the purpose of preventing Mr. Fly from making public
utterances on matters relating to such Board affecting
national defense.

Mr. Fly’s insistence on reopening the consent decree
and refusing to renew RCAC licenses despite the pro-
tests of the Army and Navy.

Mr. Fly's refusal to approve the operation of minia-
ture broadcast stations at isolated combat outposts if
the stations are to be soldier operated.

Mr. Fly’s insistence that the broadcasting stations
operated by the Army in Alaska and elsewhere abroad
for the purpose of maintaining morale in the armed
forces should be operated by the Office of War Infor-
mation.

The Federal Communications Commission’s consistent
effort through the years to exercise jurisdiction, domina-
tion and control over the useful radio spectrum, not only
in respect of the allocation of standard commercial broad-
casting frequencies as provided by law, but also over
the allocation of frequencies for use by Government
departments and agencies, the jurisdiction of which has
not been entrusted to the Federal Communications Com-
mission by law: and the manner by which Mr Fly,
through his domination and control of the Interdepart-
ment Radio Advisory Committee, has prevented Govern-
ment agencies from having their needs and opinions in
such matters presented to the President for his con-
sideration.

Mr. Fly’s insistence that the question of sending cable
ships to certain places was a matter to be decided by the
Board of War Communications, which he dominated,
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notwithstanding the needs of the armed forces and the
primary duty resting on the Navy to arrange a convoy
to prevent the loss of such cable ships in transit.

Mr. Fly’s insistence that no commercial company could
permit the War or Navy Department to take over and
operate a transmitter without a license from the Federal
Communications Commission.

Mr. Fly’s insistence that the Board of War Communi-
cations should handle Army and Navy requests of com-
mercial companies for frequencies and stations and the
consequent resulting and unjustifiable delay which en-
dangered the national defense.

Mr. Fly’s refusal for a period of nine months—and for
nearly seven months after Pearl Harbor—to turn over
to the Federal Bureau of Investigation, at the request
of that Bureau and the Navy, the fingerprints of radio
operators aboard American merchant marine vessels,
for investigation by the Federal Bureau of Investigation;
the importance to the national defense that such investi-
gation should have been promptly made, and the strategic
position occupied by any disloyal or enemy operators to
endanger the national defense; the incompetent manner
in which such fingerprints were taken by the Federal
Communications Commission, compelling the return to
the Federal Communications Commission of the finger-
prints of some 55,000 operators as useless and of no
value.

The protests made by the Admirals in charge of con-
voys respecting the failure of the Federal Communica-
tions Commission to have the ship radio operators in-
vestigated by the Federal Bureau of Investigation
promptly because of the imminent danger to the national
interests in the event that such action was not promptly
taken.

Mr. Fly’s successful activities in defeating the Army-
Navy and Hawaiian broadcasting stations’ voluntary pre-
Pearl Harbor joint efforts to arrange for the elimination
of Japanese language broadcasts in Hawaii; and the
contribution of such resulting failure to the Pearl Harbor
disaster.

Federal Communications Commission’s penetration into
the military field of radio intelligence and direction find-
ing; the resulting duplication of such services maintained
by the Army and Navy; the fact that the names of
Federal Communications Commission’s two divisions—
Radio Intelligence Division and Foreign Broadcast In-
telligence Service—are misnomers and misleading, since
such divisions do not perform intelligence services, be-
cause it is impossible to impart to an agency like the
Federal Communications Commission information which
it would have to have, and which the Army and Navy
do have, in order to do such work effectively; that such
services was first known as Foreign Broadcast Monitoring
Service (F. B. M. S.); and the fact that it is impossible
to coordinate any civilian agency like the Federal Com-
munications Commission with the Navy’s radio direction
finding systems, which are coordinated with military
systems.

That the Federal Communications Commission is not
equipped to do radio intelligence work because of the
elaborate systems that the military services maintain,
the location of their stations, and the work done by
such services with the stations maintained by our mili-
tary allies, and because of the nature of the secret mili-
tary information which can be known only to the few



military people charged with the responsibility of doing
that kind of work; that such work is a form of military
work more distinctly necessary than combat work itself.

That military radio intelligence means gaining through
the radio spectrum intelligence of the enemy; and that
what Federal Communications Commission attempts to
do does not constitute radio intelligence but merely con-
stitutes monitoring or more primarily listening to the
enemy’s transmissions.

That radio intelligence requires a staff of expert people
with knowledge of military operations. Such a service
must know where its own forces are and, by reconnais-
sance and other means must also know where the enemy
forces are.

That such a service must have specially trained opera-
tors, who must know the enemy's code and be familiar
with the traffic handled, because in wartime, unlike peace-
time, the messages are in secret code. Such a service
must be able, when they take a bearing, to identify it
and know where it is coming from and must have full
knowledge of the cryptographic systems employed, which
oftentimes vary from message to message.

In none of the respects above noted, as well as in other
respects not specifically herein noted, can Federal Com-
munications Commission meet the necessary requirements
referred to.

That the Federal Communications Commission person-
nel is inadequately trained in radio intelligence work and
not familiar with the methods and radio activities of our
enemies. That essential information to a proper conduct
of this intelligence work is of the highest degree of
secrecy, which can be given only to the most trusted
and experienced personnel, who must also be subject
to military discipline. That without this essential in-
formation, no matter how technically able any civilian
agency might be, the inevitable result would neces-
sarily be information which could not be properly evalu-
ated. That if such information is disseminated it would
result in operations based on such improperly evaluated
information.

That such an event would be highly dangerous, and
that such an incident based on such improperly evaluated
information furnished by the Federal Communications
Commission actually transpired in Alaskan waters.

That the Radio Inteiligence Division of the IFederal
Communications Commission definitely overlaps func-
tions and operations of the military services in the fields
of radio direction finding overseas, radio direction find-
ing of domestic clandestine stations, the interception
of enemy radio telegraph transmissions, the conduct of
a distress service, and such matters as the furnishing of
information to aircraft in operation. That the War and
Navy Departments believe that the above activities should
be conducted by the military services, Army and Navy,
.in accordance with the delineation of fields of responsi-
bility between them.

The fact that the Radio Intelligence Division (R.I. D.)
of the Federal Communications Commission is not quali-
fied, either from the standpoint of equipment or per-
sonnel, to do other than local monitoring, because (1) its
stations are not properly located, (2) its personnel lacks
adequate intelligence information respecting the enemy
and is not trained to handle direction finding triangula-
tions and other radio intelligence functions, and (3) the
military services cannot entrust secret military informa-
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tion essential to the proper functioning in radio intelli-
gence to a civilian agency, and more particularly to one
prone to publicize its activities for its own aggrandize-
ment. The fact that the military personnel is trained
and equipped to and does perform adequate radio intelli-
gence functions; and the fact that the alleged national
defense efforts of the IFederal Communications Commis-
sion constitute a duplication of no value whatsoever to
the armed forces, but, on the contrary, in fact endanger
national security.

That the Federal Communications Commission does
not and cannot, as claimed by Mr. Fly, render services
of any value to the Navy in locating enemy ships or in
reporting attacks upon war shipping.

That Federal Communications Commission, through
its Radio Intelligence Division, does not perform the
services which Mr. Fly has claimed it renders for the
Army and Navy in his testimony before various commit-
tees of the Congress, such as the Appropriations, Costello
and other committees. That the Army and Navy have
never requested (and do not want) Federal Communica-
tions Commission to perform for them the services
claimed by Mr. Fly to be rendered to them by their
request. That such information furnished the Navy by
the Radio Intelligence Division of the Federal Com-
munications Commmission respecting the alleged location
of enemy ships has necessitated the expenditure by the
Navy of days in checking such reports, only to ascertain
that the alleged enemy ships were in fact standard radio
stations located in Japan.

That neither the Army nor the Navy is engaged in
work which calls for the use of the transcripts of foreign
broadcasts prepared by the Federal Communications
Commission’'s Foreign Broadcast Intelligence Service,
with the possible exception of Naval Intelligence, and
that with the exception noted none of such material is
used by either.

That the daily, weekly and other analyses prepared by
the Iederal Communications Commission’s Foreign
Broadcast Intelligence Service from the foreign broadcasts
are of no value to the Army or Navy, since they are
engaged in military operations controlled by Chiefs of
Staff pursuant to plans made long in advance.

That the Army and Navy prefer to have information
in the form of “raw material” so that thev can subject
the same to their own intelligence tests and make their
own analyses of the same rather than to accept the
analyses made by the inexperienced and only partly
informed staff of the Federal Communications Commis-
sion’s Foreign Broadcast Intelligence Service.

That neither the Army nor the Navy makes use of
the wire or analysis material put out by the Federal
Communications Commission’s FForeign Broadcast Intel-
ligence Service, because they have their own well tried
and established means of obtaining such material as they
require for the purpose of military operations.

That the material gathered by the Federal Communica-
tions Commission’s Foreign Broadcast Intelligence Serv-
ice and wired by it through the Office of War Information
is nothing more than a sort of glorified, world-wide news-
gathering and disseminating agency which serves the
national and international press associations, the daily
press, and the broadcasting companies.

That the Foreign Broadcast Intelligence Service is a
service in which neither the Army nor the Navy is en-



gaged, in which neither service has any desire to engage,
and in which neither service would engage, even though
no such service were maintained by the IFederal Com-
munications Commission.

That the disclosures made by Mr. Fly to the Appro-
priations Committee of the Congress in respect of the
alleged war activities of the Federal Communications
Commission in support of appropriations sought by him
to maintain these useless divisions, are detrimental to
the national security, because the Army and Navy feel
that even the existence of the conduct of such services
should not be disclosed, much less a description of the
manner in which they function. That false impressions
have been given to the Congress in the representations
made to get appropriations for such services.

That the influx of the civilian employees of the Foreign
Broadcast Intelligence Service of the Federal Communi-
cations Comnnssmn and the Office of War Information
in the North African theatre of war operations has pre-
sented difficulties and embarrassment to the armed forces
there which have necessitated a request for their immedi-
ate withdrawal and transfer.

Mr. Fly’s domination of the Federal Communications
Commission and his control over its actions and activities.

The letter dated February 1, 1943, to the Secretary
of the Navy from William D. Leahy, Admiral, U.S.N.,
Chief of Staff to the Commander in Chief of the Army
and Navy, requesting the Secretaries of War and Navy
to join in a recommendation to the President that he
transfer to the Army personnel and equipment now used
by the Federal Communications Commission in the field
of radio intelligence, and transmitting a proposed Execu-
tive Order designed to accomplish that objective.

The joint letter dated FFebruary 8, 1943, of the Secre-
taries of War and Navy to the President recommending
the transfer aforesaid and transmitting to the President
the letter dated February 1, 1943, aforesaid.

The thorough and comprehensive study of the problems
made by the Joint Chiefs of Staff on the Federal Com-
munications Commission activities last above described,
pursuant to the Directive of the Secretary of the Navy
dated September 11, 1942, and a discussion of the facts
and circumstances revealed by such study.

Mr. Fly's successful efforts in delaying television,
thereby depriving the national defense of the benefits of
such development in wartime.
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Mr. Fly's delay of frequency modulation (F.M.) by
the expenditure of the Commission’s time in establishing
Commission policy with respect of matters more properly
within the competency of the Congress rather than within
the lawful jurisdiction of the Commission; and his activi-
ties in keeping the radio industry terrorized and in a
state of fear, particularly during a period when unity is
required and every energy devoted to the winning of the
war.

From information in the possession of the Committee,
these naval officers can be made available for the purposes
stated, and I assume that you will direct the attendance
of such officers before the Committee for the purpose of
giving testimony, within substantially the limits above
stated, on the day(s) which I will in due course advise
vou the Committee has fixed for such purpose, without
the necessity of requiring the Committee to issue its
process either to compel the attendance of such officers
or the production of the documents desired from your
Department.

It will be extremely helpful to the Committee if you
would forward to it at once the documents and files
herein enumerated for consideration by the Committee
and its staff in advance of the public hearings.

Will you be good enough to advise me promptly in
your official capacity and over your own signature of
your willingness to cooperate with the Committee in the
manner and to the extent requested herein so that the
Committee may be advised accordingly.

With assurance of high respect and esteem, I am, Sir

Faithfully yours,

EuceENE L. GArEy,
General Counsel.

FLY STATEMENT

James Lawrence Fly, Chairman of the Federal Com-
munications Commission released this statement follow-
ing the opening of the hearings:

“We have grown accustomed to Cox announcing con-
clusions in advance of a hearing. These charges are a
tissue of falsehoods. They will be wholly disproved
if anything like a fair hearing can be expected from a
Committee constituted and motivated as is this one.”
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STATEMENT OF JAMES LAWRENCE
FLY, CHAIRMAN OF THE FEDERAL
COMMUNICATIONS COMMISSION

In its first open session on Friday the Cox Committee
“to investigate” the Communications Commission was
finally unveiled to the public in its true character. There
it stands in its stark reality announcing to the public
through its Wall Street mouthpiece the 50 vicious con-
clusions it is going to arrive at come hell or high water,
after purporting to go through some of the forms of a
“judicial” inquiry and “due process of law.”

Three years ago Congressman-Cox had defended the
Commission and condemned the radio monopoly on the
floor of the House. He said, “Mr. Speaker, an attack is
being made upon the Federal Communications Com-
mission. . . . What we probably need more than any-
thing else is an investigation of the broadcasters’ trust.
It is time they were stopped from monopolizing the air.”
Three months later he came to the defense of the Com-
mission and made the observation “that we have about
reached the point where we should investigate the broad-
casting business.” Some time thereafter it became the
unfortunate duty of the Commission to report to the
Attorney General that Representative Cox had procured
a $2,500 fee for representing a successful applicant for a
broadcast station license. Congressman Cox, now call-
ing for an investigation of the Commission, stated on the
floor of the House, “Mr. Speaker. I am this morning
bringing to you a matter in which I have the deepest
possible personal interest.”” And again he stated:

“Mr. Fly of the Commmunications Com-
mission is guilty of a monstrous abuse
of power and is rapidly becoming the
most dangerous man in the Government.
He maintains an active and ambitious
Gestapo and is putting shackles on the
freedom of thought, press and speech
without restraint. . . . The Communi-
cations Commission, as now operating
under Mr. Fly, must be stopped.”

The House of Representative then voted Cox’s Resolu-
tion to “investigate” the Commission, particularly its

Chairman. Cox immediately joined forces with the radio
monopoly and Wall Street interests on the one hand and
the Military on the other, all moving in for the kill. The
aim has obviously been to wreck the Commission, the
only agency representing the public in this important field,
to set up monopolistic control by commercial interests
and to establish actual and coercive surveillance of the
nation’s most significant mechanism of free speech.

Already Cox’s Wall Street mouthpiece has declared the
intention of destroying the highly valuable war work of
the Commission—particularly that part which has made
it literally impossible for a single enemy transmitter in
this country to communicate with our enemies abroad.
That is the inexorable fact—and it is the simple result of
the expertness, loyalty and devotion of the men who for
twenty-four hours every day are patrolling the radio
ether. These are the men who have taken the lead in
improving and developing the very mechanisms employed
by the armed forces. These are the same men who have
rendered invaluable aid in closing out the espionage sta-
tions of Central and South America. These are the men
who have operated the schools to instruct men of -the
armed forces and of our neighbor countries in the art of
radio direction-finding. These are the activities so fre-
quently commended by the Army, Navy and other Gov-
ernment Departments for the valuable results achieved
and for the efficiency and security of the methods em-
ployed and the complete cooperation of its personnel.

In addition, the Federal Communications Commission
has a highly effective organization charged with collect-
ing, translating, analyzing and reporting to 200 Govern-
ment offices the radio propaganda of the world at war.
Adequate information on the world’s psychological war-
fare is utterly essential to a nation at war. It is this
important agency—the Commission’s Foreign Broadcast
Intelligence Service—which comes in for a vicious at-
tack from the Committee, all without the form of a
hearing.



Cox and his Wall Street mouthpiece have been slow in
disclosing to the public their long existing tie-in with the
radio monopoly. But the cat was out of the bag when
the Committee’s counsel referred on Friday to Mr. Fly’s
successful efforts in delaying television, which all too
obviously is directed at the Commission’s earlier stand
against the radio monopoly in its efforts to lock down the
great future of the television industry to the inadequate
systems then controlled by that monopoly. This is the
same stand of the Commission which Congressman Cox
had so vigorously defended on the floor of the House
in happier days.

Again Committee Counsel emphasized “Mr. Fly’s in-
sistence on reopening the consent decree and refusing to
renew RCAC licenses.” This, it may be observed, was
the Commission’s insistence that RCA strike out of its
traffic agreements with its foreign correspondents, clauses
which prevented other companies from establishing com-
peting circuits.

The Committee further revealed its marriage to the
broadcast trust by announcing that it plans to attack the
anti-monopoly regulations in chain broadcasting which
the Commission under attack from the radio trust has
successfully defended before both Houses of Congress and
in the Supreme Court of the United States.

The time has come for the public to know not merely
what the Cox Committee has concluded to conclude but
also some of the vicious processes employed which further
reveal what the Cox Committee is up to. To take but a
few of the many examples:

(a) The long continued conduct of star-chamber
proceedings where witnesses were required
to appear privately before the Committee’s
lawyers. On certain important occasions
these “hearings” were conducted in hotel

rooms. The failure to give the Commission
notice of any hearing whatsoever, or to per-
mit its representatives to attend any of
these hearings or to permit the Commis-
sion to purchase a copy of the transcript
or even to inspect a copy thereof. The
Commission on different occasions formally
requested permission to purchase these
transcripts and on each occasion this re-
quest was denied.

(b) The illegal issuance of subpoenas requir-
ing appearances before staff members—
and on certain occasions in the Wall Street
offices of a lawyer who is contributing his
services to ‘“‘the cause” at $1.00 a year.

(c) Constant efforts, by badgering Commission
employees and other witnesses and by cir-
cularizing radio stations for complaints, to
stir up destructive criticism of the Com-
mission.

(d) Seizure of a truckload of irreplaceable Com-
mission files without opportunity for prop-
erty listing or copying them to insure
against loss or interference with the essen-
tial functions of the Commission.

(e) Widespread efforts by stirring up vicious
rumors and gossip to destroy the reputa-
tion and standing of the Commission, its
individual Commissioners and staff mem-
bers.

The foregoing are but a few of the examples which
demonstrate the character and the activation of the Cox
Committee. I cannot but feel that this sort of harassing
and unfair tactics ought to stop. If we must be slandered
$2,500 worth is enough, and we have been visited with
that much long ago. We have a war on other fronts and
those of us who are devoting ourselves to that war might
well be permitted to get on with the job.
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IN THE HOUSE OF REPRESENTATIVES
Jury 2, 1943

Mg. HoLMEs of Massachusetts introduced the following bill; which
was referred to the Committee on Interstate and
Foreign Commerce

A BILL

To amend the Communications Act of 1934, as amended.

Be it enacted by the Semate and House of Representa-
tives of the United States of America in Congress assem-
bled, That section 3 of the Communications Act of 1934,
as amended, is amended by adding after paragraph (aa)
the following new paragraphs:

“(bb) The term ‘construction permit’ or ‘permit for
construction’ means that instrument of authorization
required by this Act for the construction of apparatus
for the transmission of energy, or communications, or
signals by radio, by whatever name designated by the
Commission.

“(cc) The term ‘license’, ‘station license’, or ‘radio-
station license’ means that instrument of authorization
required by this Act, or the rules and regulations of the
Commission enacted pursuant to this Act, for the use
or operation of apparatus for the transmission of
energy, or communications, or signals by radio, by
whatever name designated by the Commission.”

Sec. 2. Subsection (b) of section 4 of such Act, as
amended, is amended by striking out the last sentence
thereof and by inserting in lieu thereof the following:
“Not more than four members of the Commission and
not more than two members of either Division thereof
shall be members of the same political party.”

Sec. 3. Section 5 of such Act, as amended, is amended
to read as follows:

“DIVISIONS OF TIIE COMMISSION

“Sec. 5. (a) The members of the Commission other
than the Chairman shall be organized into two divisions
of three members each, said divisions to be known and
designated as'the Division of Public Communications and

the Division of Private Communications and no member
designated or appointed to serve on one Division shall
have or exercise any duty or authority with respect to
the work or functions of the other Division, except as
hereinafter provided. The President shall designate the
Commissioners now in office who shall serve upon a partic-
ular Division, but all Commissioners other than the Chair-
man subsequently appointed shall be appointed to serve
upon a particular Division and the Chairman subsequently
appointed shall be appointed to serve in that capacity.

“(b) The Division of Public Communications shall
have jurisdiction over all cases and controversies arising
under the provisions of this Act and the rules and regula-
tions of the Commission enacted pursuant to this Act
relating to wire and radio communications intended to be
received by the public directly, and shall make all ad-
judications involving the interpretation and application of
those provisions of the Act and of the Commission’s regu-
lations.

“(c) The Division of Private Communications shall
have jurisdiction over all cases and controversies arising
under the provisions of this Act and the rules and regu-
lations of the Commission enacted pursuant to this Act
relating to wire and radio communications by a common
carrier or carriers, or which are intended to be received
by a designated addressee or addressees, and shall make
all adjudications involving the interpretation and appli-
cation of those provisions of the Act and of the Com-
mission’s regulations.

“(d) The whole Commission shall have and exercise
jurisdiction over the adoption and promulgation of all rules
and regulations of general application authorized by
this Act, including procedural rules and regulations for
the Commission and the Divisions thereof; over the as-
signment of bands of frequencies to the various radio
services; over the qualification and licensing of all radio
operators; over the selection and appointment of all
officers and other employees of the Commission and the
Divisions thereof; and generally over all other matters
with respect to which authority is not otherwise con-
ferred by the other provisions of this Act. In any case
where a conflict arises as to the jurisdiction of the Com-
mission or any Division thereof, such question of juris-
diction shall be determined by the whole Commission.

“(e) The Chairman of the Commission shall be the
chief executive officer of the Commission. It shall be



his duty to preside at all meetings and sessions of the
whole Commission, to represent the Commission in all
matters relating to legislation and legislative reports, to
represent the Commission or any Division thereof in all
matters requiring conferences or communications with
representatives of the public or other governmental offi-
cers, departments, or agencies, and generally to coordi-
nate and organize the work of the Commission and
each division thereof in such manner as to promote
prompt and efficient handling of all matters within the
jurisdiction of the Commission. The Chairman of the
Commission shall not be a member of or serve upon either
of said Divisions, except that in the case of a vacancy
or the absence or inability of any Commissioner ap-
pointed to serve thereon, the Chairman may temporarily
serve on either of said Divisions with full power as a
member thereof until the cause or circumstance requiring
said service shall have been eliminated or corrected.

“(f) Each Division of the Commission shall choose
its own chairman, and, in conformity with and subject
to the foregoing provisions of this section, shall organize
its membership and the personnel assigned to it in such
manner as will best serve the prompt and orderly con-
duct of its business. Each Division shall have power
and authority by a majority thereof to hear and deter-
mine, order, certify, report, or otherwise act as to any
of said work, business, or functions over which it has
jurisdiction. Any order, decision, report made or other
action taken by either of said Divisions with respect to
any matter within its jurisdiction, shall be final and
conclusive, except as otherwise provided by said Com-
munications Act of 1934 as hereby amended. The secre-
tary and seal of the Commission shall be the secretary
and seal of each Division thereof.

“(g) In the case of a vacancy in the office of the Chair-
man of the Commission or the absence or inability of
the Chairman to serve, the Commission may temporarily
designate and appoint one of its members to act as Chair-
man of the Commission until the cause or circumstance
requiring said service shall have been eliminated or cor-
rected. During the temporary service of any such Com-
missioner as Chairman of the Commission, he shall con-
tinue to exercise the other duties and responsibilities
which are conferred upon him by this Act.

“(h) The term ‘Commission’ as used in this Act shall
be taken to mean the whole Commission or a Division
thereof as required by the context and the subject matter
dealt with. The term ‘cases and controversies’, as used
herein, shall be taken to include all adversary proceed-
ings whether judicial or quasi-judicial in nature, and
whether instituted by the Commission on its own motion
or otherwise, and the term ‘adjudications’ means the final
disposition of particular cases, controversies, applica-
tions, complaints, or proceedings involving named per-
sons or named res.
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“(i) The Commission or either division thereof is
hereby authorized by its order to assign or refer any
portion of its work, business, or functions to an individ-
ual Commissioner, or to a board composed of an em-
ployee or employees of the Commission, to be designated
by such order for action thereon, and by its further
order at any time to amend, modify, or rescind any
such order or reference: Provided, however, That this
authority shall not extend to duties specifically imposed
upon the Commission, either division thereof, or the
Chairman of the Commission, by this or any other Act
of Congress. Any order, decision, or report made or
other action taken by any such individual Commissioner
or board in respect of any matter so assigned or referred
shall have the same force and effect and may be made,
evidenced, and enforced as if made by the Commission
or the appropriate division thereof: Provided, however,
That any person affected by any such order, decision,
or report may file a petition for review by the Commis-
sion or the appropriate division thereof, and every such
petition shall be passed upon by the Commission or that
division.”

SEC. 4. (a) So much of subsection (a) of section 308
of such Act, as amended, as precedes the first proviso
is amended to read as follows: “The Commission may
grant instruments of authorization entitling the holders
thereof to construct or operate apparatus for the trans-
mission of energy, or communications, or signals by radio
only upon written application therefor received by it:”.

(b) Such subsection (a) is further amended by strik-
ing out the period at the end thereof and inserting a colon
and the following: “And provided further, That (1) in
cases of emergency found by the Commission involving
danger to life or property, or (2) during the continu-
ance of any war in which the United States is engaged
and when such action is necessary for the national’ de-
fense or security or otherwise in furtherance of the war
effort, the Commission may grant and issue authority
to construct or operate apparatus for the transmission
of energy or communications or signals by radio in such
manner and upon such terms and conditions as it shall
by regulation prescribe, and without the filing of a
formal application.”

Sec. 5. Section 309 of such Act, as amended, is amended
to read as follows:

“HEARINGS ON APPLICATIONS FOR LICENSES; FORM OF
LICENSES; CONDITIONS ATTACHED TO LICENSES

“Sec. 309. (a) If upon examination of any applica-
tion provided for in section 308 the Commission shall
determine (1) that public interest, convenience, or neces-
sity would be served by the granting thereof, and (2)
that such action would not aggrieve or adversely affect
the interest of any licensee or applicant, it shall authorize



the issuance of the instrument of authorization for which
application is made in accordance with said findings.

“(b) If upon examination of any such application the
Commission is unable to make either or both of the
findings specified in subsection (a), it shall designate
the application for hearing and forthwith notify the
applicant and other parties in interest of such action
and the grounds or reasons therefor. Any hearing sub-
sequently held upon such application shall be a full
hearing in which the applicant and all other parties in
interest, whether originally notified by the Commission
or subsequently admitted as interveners, shall be per-
mitted to participate. Such hearing shall be preceded
by a notice to all such parties in interest specifying
with particularity the matters and things in issue and
not including issues or requirements phrased generally
or in the words of the statute.

“(c) When any instrument of authorization is granted
by the Commission without a hearing, as provided in
‘subsection (a), such grant shall remain subject to pro-
test as hereinafter provided for a period of thirty days.
During such thirty-day period, any person who would
be'entitled to challenge the legality or propriety of such
grant under the provisions of section 402 may file a
protest directed to such grant, and request a hearing on
said application so granted. Any protest so filed shall
contain such allegations of fact as will show the pro-
testant to be a proper party in interest and shall specify
with particularity the matters and things in issue but
shall not include issues or allegations phrased generally
or in the words of the statute. Upon the filing of such
protest, the application involved shall be set for hearing
upon the issues set forth in said protest and heard in
the same manner in which applications are heard under
subsection (b). Pending hearing and decision upon said
protest, the effective date of the Commission’s action
to which said protest is directed shall be postponed to
the date of the Commission’s decision after hearing
unless the authorization involved in such grant is neces-
sary to the maintenance or conduct of an existing serv-
ice, in which event the Commission shall authorize the
applicant to utilize the facilities or authorization in
question pending the Commission’s decision after hear-
ing on said protest.

“(d) Such station licenses as the Commission may
grant shall be in such general form as it may prescribe,
but each license shall contain, in addition to other pro-
visions, a statement of the following conditions to which
such license shall be subject: (1) The station license
shall not vest in the licensee any right to operate the
station nor any right in the use of the frequencies design-
ated in the license beyond the term thereof nor in any
other manner than authorized therein; (2) neither the
license nor the right granted thereunder shall be assigned
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or otherwise transferred in violation of this Act: (3)
every license issued under this Act shall be subject in
terms to the right or use or control conferred by sec-
tion 606.”

SEC. 6. Subsection (b) of section 310 of such Act, as
amended, is amended to read as follows:

“(b) No instrument of authorization granted by the
Commission entitling the holder thereof to construct or
operate radio apparatus, and no rights granted there-
under, shall be transferred, assigned, or disposed of in
any manner, voluntarily or involuntarily, directly or indi-
rectly, or by transfer of control of any corporation hold-
ing such instrument of authorizatior, to any person ex-
cept upon application to the Commission and upon a
finding by the Commission that the proposed transferee
or assignee is capable of constructing or operating under
such instrument of authorization in the public interest,
convenience, and necessity. The procedure to be em-
ployed in the handling of such applications shall be that
provided in section 309, as amended.”

Sec. 7. Section 326 of such Act, as amended, is amended
to read as follows:

“SCOPE OF COMMISSION'S POWERS OVER LICENSEES; CEN-
SORSHIP; OBSCENE, INDECENT, OR PROFANE LANGUAGE

“Sec. 326. (a) Nothing in this Act shall be under-
stood or construed to give the Commission the power
to regulate the business of the licensee of any radio
broadcast station and no regulation, condition, or re-
quirement shall be promulgated, fixed, or imposed by
the Commission, the effect or result of which shall be to
confer upon the Commission supervisory control of sta-
tion programs or program material, control of the busi-
ness management of the station or control of the policies
of the station or of the station licensee.

“(b) Nothing in this Act shall be understood or
construed to give the Commission the power of censor-
ship over the radio communications or signals trans-
mitted by any radio station, and no regulation or con-
dition shall be promulgated or fixed by the Commission
which shall interfere with the right of free speech by
No person within the
jurisdiction of the United States shall utter any obscene,
indecent, or profane language by means of radio com-
munication.”

means of radio communications.

Sec. 8. Section 402 of such Act, as amended, is amended
to read as follows:

“PROCEEDINGS TO ENFORCE OR SET ASIDE THE COMMIS-
SION’S ORDERS—APPEAL IN CERTAIN CASES

“Sec. 402. (a) The provisions of the Act of October
22, 1913 (38 Stat. 219), as amended, relating to the
enforcing or setting aside of orders of the Interstate
Commerce Commission are hereby made applicable to



suits to enforce, enjoin, set aside, annul, or suspend
any order of the Commission under this Act (except those
appealable under the provisions of subsection (b) of
this section), and such suits are hereby authorized to
be brought as provided in that Act. In addition to the
venues specified in that Act, suits to enjoin, set aside,
annul, or suspend, but not to enforce, any such order
of the Commission may also be brought in the District
Court for the District of Columbia.

“(b) Appeals may be taken from decisions and orders
of the Commission to the United States Court of Appeals
for the District of Columbia in any of the following
cases:

“(1) By an applicant for any instrument of authori-
zation required by this Act, or the regulations of the
Commission enacted pursuant to this Act, for the
construction or operation of apparatus for the trans-
mission of energy, or communications, or signals by
radio whose application is denied by the Commission.

“(2) By any party to an application for authority
to assign any such instrument of authorization or to
transfer control of any corporation holding such
instrument of authorization whose application is denied
by the Commission.

“(3) By any applicant for the permit required by
section 325 or any permittee under said section whose
permit has been modified, revoked or suspended by
the Commission.

“(4) By any other person who is aggrieved or whose
interests are adversely affected by any order of the
Commission granting or denying any application de-
scribed in paragraphs (1), (2), and (3) of this sub-
section,

“(5) By the holder of any instrument of authori-
zation required by this Act, or the regulations of the
Commission enacted pursuant to this Act, for the con-
struction or operation of apparatus for the transmis-
sion of energy, or communications, or signals by radio,
which instrument has been modified, revoked, or sus-
pended by the Commission.

“(6) By any radio operator whose license has been
revoked or suspended by the Commission.

“(c) Such an appeal shall be taken by filing a notice
of appeal with the court within thirty days after the
entry of the order complained of. Such notice of appeal
shall contain a concise statement of the nature of the
proceedings as to which appeal is taken; a concise state-
ment of the reasons on which the appellant intends to
rely, separately stated and numbered; and proof of serv-
ice of a true copy of said notice and statement upon
the Commission. Upon the filing of such notice, the
court shall have exclusive jurisdiction of the proceeding
and of the questions determined therein and shall have
power, by order directed to the Commission or any
other party to the appeal, to grant such temporary relief
as it may deem just and proper. Orders granting tem-
porary relief may be either affirmative or negative in
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their scope and application and may be such as to permit
either the maintenance of the status quo in the matter
in which the appeal is taken or the restitution of a posi-
tion or status terminated or adversely affected by the
order appealed from and shall, unless otherwise ordered
by the court, be effective pending hearing and determina-
tion of said appeal and compliance by the Commission
with the final judgment of the court rendered in said
appeal,

“(d) Upon the filing of any such notice of appeal, the
Commission shall, not later than five days after date
of service upon it, notify each person shown by the
records of the Commission to be interested in said ap-
peal of the filing and pendency of the same and shall
thereafter permit any such person to inspect and make
copies of said notice and statement of reasons therefor
at the office of the Commission in the city of Washing-
ton. Within thirty days after the filing of an appeal,
the Commission shall file with the court a copy of the
order complained of, a full statement in writing of the
facts and grounds relied upon by it in support of the
order involved upon said appeal, and the originals or
certified copies of all papers and evidence presented to
and considered by it in entering said order.

“(e) Within thirty days after the filing of an appeal
any interested person may intervene and participate
in the proceedings had upon said appeal by filing with
the court a notice of intention to intervene and a verified
statement showing the nature of the interest of such
party, together with proof of service of true copies of
said notice and statement, both upon appellant and upon
the Commission. Any person who would be aggrieved
or whose interests would be adversely affected by a
reversal or modification of the order of the Commission
complained of shall be considered an interested party.

“(f) The record upon which any such appeal shall
be heard and determined by the court shall contain
such information and material and shall be prepared
within such time and in such manner as the court may
by rule prescribe.

“(g) At the earliest convenient time the court shall
hear and determine the appeal upon the record before
it and shall have power upon such record to enter judg-
ment affirming or reversing the order of the Commis-
sion. As to the findings, conclusions, and decisions of
the Commission, the court shall consider and decide,
so far as necessary to its decision and where raised by
the parties, all relevant questions of (1) constitutional
right, power, privilege, or immunity; (2) the statutory
authority or jurisdiction of the Commission; (3) the law-
fulness and adequacy of Commission procedure; (4)
findings, inferences, or conclusions of fact unsupported,
upon the whole record, by substantial evidence;




and (5) administrative action otherwise arbitrary or
capricious.

“(h) In the event that the court shall render a deci-
sion and enter an order reversing the order of the Com-
mission, it shall remand the case to the Commission to
carry out the judgment of the court and it shall be the
duty of the Commission, in the absence of proceedings
to review such judgment, to forthwith give effect thereto,
and unless otherwise ordered by the court, to do so upon
the basis of the proceedings already had and the record
upon which said appeal was heard and determined.

“(i) The court may, in its discretion, enter judgment
for costs in favor of or against an appellant, or other
interested parties intervening in said appeal, but not
against the Commission, depending upon the nature of
the issues involved upon said appeal and the outcome
thereof. ST il

“(j) The court’s judgment shall be final, subject, how-
ever, to review by the Supreme Court of the United
States as follows:

“(1) An appeal may be taken direct to the Supreme
Court of the United States in any case wherein the juris-
diction of the court is invoked, or sought to be invoked,
for the purpose of reviewing any decision and order
entered by the Commission in proceedings instituted by
the Commission which have as their object and purpose
the revocation, modification, or failure to renew or
extend an existing license. Such appeal shall be taken
by the filing of an application therefor or notice thereof
within thirty days after the entry of the judgment sought
to be reviewed, and in the event such an appeal is taken
the record shall be made up and the case docketed in
the Supreme Court of the United States within sixty
days from the time such an appeal is allowed under such
rules as may be prescribed. Appeals under this section
shall be heard by the Supreme Court at the earliest
possible time and shall take precedence over all other
matters not of a like character.

“(2) In all other cases, review by the Supreme Court
of the United States shall be upon writ of certiorari on
petition therefor under section 240 of the Judicial Code,
as amended, by the appellant, by the Commission, or
by any interested party intervening in the appeal or
by certification by the court pursuant to the provisions
of section 239 of the Judicial Code, as amended.”

SEc. 9. Section 405 of such Act as amended, is amended
to read as follows:

“REHEARING BEFORE COMMISSION

“Sec. 405. After a decision, order, or requirement
has been made by the Commission or any Division
thereof in any proceeding, any party thereto or any
other person aggrieved or whose interests are adversely
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affected thereby may petition for rehearing. When the
decision, order, or requirement has been made by the
whole Commission, the petition for rehearing shall be
directed to the whole Commission; when the decision,
order, or requirement is made by a division of the Com-
mission, the petition for rehearing shall be directed to
that Division; petitions directed to the whole Commission
requesting a rehearing in any matter determined by a
division thereof shall not be permitted or considered.
Petitions for rehearing must be filed within thirty days
from the entry of any decision, order, or requirement
complained of and except for those cases in which the
decision, order, or requirement challenged is necessary
for the maintenance or conduct of an existing service,
the filing of such a petition shall automatically stay the
effective date thereof until after decision on said peti-
tion. The filing of a petition for rehearing shall not be
a condition precedent to judicial .review of any such
decision, order or requirement, except where the party
seeking such review was not a party to the proceedings
before the Commission resulting in such decision, order
or requirement, or where the party seeking such review
relies on questions of fact or law upon which the Com-
mission has been afforded no opportunity to pass. Re-
hearings shall be governed by such general rules as the
Commission may establish but any decision, order, or
requirement made after such rehearing reversing, chang-
ing, or modifying the original determination shall be
subject to the same provisions as an original order.
The time within which an appeal must be taken under
section 402 (b) hereof shall be computed from the date
upon which the Commission enters its order disposing of
all petitions for rehearing filed in any case.”

Sec. 10. Subsection (a) of section 409 of such Act,
as amended, is amended to read as follows:

“(a) In all cases where a hearing is required by the
provisions of this Act, or by other applicable provi-
sions of law, such hearing shall be a full and fair hear-
ing. Hearings may be conducted by the Commission or
a Division thereof having jurisdiction of the proceeding
or by any member or any qualified employee of the
Commission when duly designated for such purpose.
The person or persons conducting any such hearing may
sign and issue subpenas, administer oaths, examine wit-
nesses, and receive evidence at any place in the United
States designated by the Commission. In all cases,
whether heard by a quorum of the Commission or a
Division thereof, or by any member or qualified em-
ployee of the Commission, the person or persons con-
ducting such hearing shall prepare and file an inter-
mediate report setting out in detail and with particular-
ity all basic or evidentiary facts developed by the evi-
dence as well as conclusions of fact and of law upon
each issue submitted for hearing. In all cases the Com-



mission, or the Division having jurisdiction thereof, shall,
upon request of any party to the proceeding, hear oral
argument on said intermediate report or upon such
other and further issues as may be specified by the Com-
mission or the Division and such oral argument shall
precede the entry of any final decision, order, or require-
ment. Any final decision, order, or requirement shall
be accompanied by a full statement in writing of all
the relevant facts as well as conclusions of law upon
those facts.”

Sec. 11. Title IV of such Act, as amended, is amended
by adding at the end thereof the following sections:

“DECLARATORY RULINGS

.“Sec. 417. (a) The Commission shall have the power
to issue declaratory rulings concerning the rights, status,
and other legal relations of any person who is the holder
of or an applicant for a construction permit or license
provided for in this Act or by the rules and regulations
of the Commission enacted pursuant to this Act.

“(b) Upon the petition of any such person and when
necessary to terminate a controversy or to remove a sub-
stantial uncertainty as to the application of the terms
of this Act or of Commission regulations enacted pur-
suant to this Act to such person, the Commission may
hear and determine the matters and things in issue and
may enter a declaratory ruling which shall, in the ab-
sence of reversal after appropriate judicial proceedings,
have the same force and effect and be binding in the
same manner as a final order of the Commission. When
a petition for declaratory ruling is entertained by the
Commission, all persons shown by the records of the
Commission to have or claim any interest in the sub-
ject matter shall be ordered by the Commission to be
made parties to the proceeding and no such ruling shall
bind or affect the rights of persons who are not parties
to such proceeding. '

“(c) In all proceedings instituted by the Commission
and which have as their object and purpose the revoca-
tion, modification, or failure to renew or extend an
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existing construction permit or license, the Commission
shall be required to entertain any petition for declaratory
relief which is filed within a period of ten days after
the institution of any such proceedings, and such pro-
ceedings so instituted by the Commission shall be held
in abeyance until all petitions for declaratory rulings
involving the same parties and the same subject matter
have been heard and determined and the results thereof
made subject to judicial review as herein provided.

“(d) Any party to a proceeding in which the Com-
mission has entered a declaratory ruling may appeal from
such ruling and any party to a proceeding arising under
paragraph (c) hereof in which the Commission is re-
quested to issue a declaratory ruling may appeal from
such ruling or from the Commission’s failure to issue
such ruling to the United States Court of Appeals for
the District of Columbia, and that court shall have juris-
diction to hear and determine any such appeal in the
same manner and to the same extent as in the case of
final orders of the Commission appealable under section
402 (b) of this Act, as amended.

“SCOPE OF COMMISSION’S POWER WITH RESPECT TO
PENALTIES, PROHIBITIONS, CONDITIONS, AND SO
FORTH

“Sec. 418. Penalties, denials, prohibitions, and condi-
tions other than those expressly authorized by statute
shall not be exacted, enforced, or demanded by the Com-
mission in the exercise of its licensing function or other-
wise, and no sanctions not authorized by statute shall
be imposed by the Commission upon any person. Rights,
privileges, benefits, or licenses authorized by law shall
not be denied or withheld in whole or in part where ade-
quate right or entitlement thereto is shown. The effec-

tive date of the imposition of sanctions or withdrawal

of benefits or licenses shall, so far as deemed practicable,
be deferred for such reasonable time as will permit the
persons affected to adjust their affairs to accord with such
action or to seek administrative reconsideration or judi-
cial review.”
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Speeches of Senator Robert Taft (Ohio) and Congressman Dewey Short (Missouri) given
on the floors of Congress July 7 and July 3, respectively. Speech of Neville Miller given
before the Advertising Federation of America War Conference, June 30, in New York City.
Article by Frank C. Waldrop appeared in the Washington Times-Herald, July 5, 1943:

FREEDOM OF EXPRESSION IN PRESS AND RADIO

« MR. TAFT: Mr. President, on May 10 of this year the
Supreme Court of the United States handed down an
opinion in the case of the National Broadeasting Co.
against the United States, which subjects the radio sta-
tions of this country to the absolute and arbitrary rule
of the Federal Communications Commission. It is my
belief that this opinion threatens freedom of speech in the
United States unless it is corrected by legislation. Such
legislation is pending before the Committee on Interstate
Commerce. It was introduced by the senior Senator from
Maine [Mr. White] and the senior Senator from Montana
[Mr. Wheeler]. My belief is that the committee should
consider the bill and should report it during the ap-
proaching recess.

I suppose there is no other place in the world where
the right of free speech is so freely granted as in the
United States Senate. Therefore it is all the more our
obligation to see that that right is preserved throughout
the United States, and it is appropriate that I should
speak here when that right is threatened.

We have been told that one of the great purposes of
this war is to spread freedom of expression throughout
the world. Whether any such purpose is feasible insofar
as it interferes with the governments of other countries
may be doubtful, but there can be no doubt that our victory
in the war will contribute largely to its establishment else-
where. However, in urging that ideal upon the world cer-
tainly we cannot forget the right of the people of the
United States to free speech. That right is far older than
the “four freedoms.” Article I of the Bill of Rights says:

“Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press....”

There is no more fundamental liberty. If freedom of
speech is destroyed, then every other freedom can be
whittled away without the realization that it is disap-
pearing. Anyone who aims at arbitrary government must
first destroy freedom of speech or he will not reach his
goal.

There are a number of reasons why we must exert every
effort today to protect this right. It is a time of war and
distress, when men’s minds are confused and diverted to
the needs of the moment. Even before the war, we were

overwhelmed by a general passion to regulate everything
and everybody. Because the war requires that we must
all submit to certain Fascist controls, Government regula-
tion has been indefinitely extended, and at least in some
instances those who have a passion for running other
people’s business have availed themselves of the war neces-
sities to acquire power which the war does not justify.

We are governed by an administration which, however
much it may be interested in abstract freedom in Europe
and Asia, certainly does not seem interested.in individual
freedom in the United States. It is therefore inevitable
that this passion for regulation should extend to the insti-
tutions through which free expression reaches the people
of the United States. Yet the freedom of these institutions,
in particular the press and radio, is essential to freedom
of speech for the people. If speech is to be really free,
there must be freedom of every possible means of com-
municating ideas and views and principles and hopes from
one citizen to another, from one section of the country to
another. It is only by free means of communication that
a people can remain free. There is no freedom if these
means of communication are owned and operated by the
Government. Freedom of speech does not mean that only
those in control of the Government shall have the right
to speak. The people must have the right and the means
to speak to each other. The opposition to those in power
must have the same right and means of speaking as the
directors of government. ’

The present administration has shown no concern for
freedom of the press at home. The suit brought against
the Associated Press under the Sherman Act shows the
attitude of the administration that the press and distribu-
tion of news shall be subjected to the same kind of rules
as the manufacturer or the chain store. Regardless of
the legalities of the case, it is clear that the policy which
directed the bringing of this suit is part of the general
passion for Government control, and those who brought it
show a reckless disregard for freedom of the press. Those
who drafted the Sherman Act surely had no thought that
it could ever be used for such a purpose. No doubt today
the Associated Press could secure the dismissal of the
suit, if they were willing to run their business as the
Department of Justice or some other new Deal agency
thinks that the distribution of news should be run.

The Senate only this week had to step in to prohibit
the wide distribution of Government propaganda within



the United States by the Office of War Information. There
is no freedom of speech if the Government, by the use
of its vast funds and the means that are open to it, floods
the country with propaganda and blankets the voices which
speak in opposition. When Mr. Elmer Davis requisitions
all four networks to hear his weekly outpourings and
everyone must listen or turn off the radio, it is an infringe-
ment upon freedom of speech.

We have seen on the part of the Government a complete
suppression of a great deal of news relating directly to
the war, far more complete than seems to be necessary
for any legitimate war purpose. There has been imposed
on the newspapers a voluntary censorship of many facts
the knowledge of which will do the enemy no good. Nat-
urally, when news is suppressed, all comment on such news
is automatically destroyed. The people were not told the
whole truth about Pearl Harbor until a year after that
inexcusable disaster, and the news relating to the bombing
of Tokyo went even further in almost deliberate misrepre-
sentation. In two very recent instances the administration
sought to achieve complete secrecy in relation to interna-
tional conferences of far-reaching application—the Refu-
gee Conference held in Bermuda, and the International
Food Conference at Hot Springs.

The Office of Censorship has been less criticized than
the O. W. I, but here also it seems that suppression of
facts has amounted to a denial of freedom of speech.
There has been much complaint from British and other
foreign correspondents over the censorship of their dis-
patches. In the case of Alex Faulkner, correspondent of
the London Telegraph, it was agreed by Mr. Byron Price
that in one instance at least his dispatch had been heavily
overcensored. Don Iddom, correspondent of the London
Daily Mail and Sunday Dispatch, said in a report to the
British press:

“The American censorship of outgoing press messages
is preventing the British people from getting a complete
picture of America at war. What we have been send-
ing is the truth, but not the whole truth. . . . Officialdom
is partly gagging us.”

Quoting the head of a British news agency, who has
recently completed a tour of the United States, he said:
“The British censorship at its worst is better than the
American censorship at its best,” and added:

“Our censorship of dispatches and articles going out
of Britain is much more lenient, much more tolerant,
much more in democratic tradition.

“Now what is the reason for this bad and stifling
American censorship? I suggest that it is because it
is trying to do too big a job. Instead of trying to carry
out its function of preventing information that might
be of military value reaching the enemy it has taken on
itself the task of deciding what the British public should
know about America and what they should not know
about America.

“One day there might be a major schism in Anglo-
American policy and the people in Britain will say and
rightly: ‘But we had no idea American opinion took
this view. This is absolutely new to us. There were
never any indications of such a trend.”

From the time that the President traveled publicly all
over the United States without a word appearing in the
newspapers, the people have lost confidence in the accuracy
or completeness of any news. Such a condition is not
freedom of the press.

And yet while all these policies indicate that the admin-
istration has no real interest in freedom of the press in
this country, the ingrained insistence of our people upon
that freedom has prevented any great progress toward
actual suppression of the freedom of newspapers and
magazines. Publications still represent every shade of
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opinion among the people, and anyone with a real message
can find a newspaper or magazine to print it. There is
as yet no Federal agency in control of the press, and there
is as yet no Federal bureau which licenses the press.

But what is true of the newspapers is no longer true
of the radio, and the radio is an even more important
instrument of free speech than the newspaper. In the
broadcasting case the Federal Communications Commis-
sion undertook to issue regulations assuming complete con-
trol of all the relations between the local broadcasting
stations and the networks and breaking down the network
system which has grown up in recent years. The Com-
mission did this under the Communications Act of 1934,
not by direct regulations of chain broadcasting but by
using its power to refuse licenses to local stations. These
regulations provided that no license should be granted to
any station having a contract with a network which pro-
vides that it shall only broadecast the programs of that
network, or a contract which provides that other stations
within the area cannot use the network’s programs. Li-
censes are to be denied to any station having a contract
with a network for more than 2 years, or giving the net-
work options on more than a very limited period of time.
The Commission will refuse licenses to any local station
which does not retain the complete right to reject any
program in its own discretion, or which agrees that it will
not undercut its network rates for national advertisers
who come to it directly.

It seems obvious that if licenses can be denied for
violations of regulations of this kind, they can be denied
for almost any method of conducting the local radio busi-
ness of which the Commission does not approve. If these
regulations are valid, then local stations are subject to
almost any rules which the Federal Communications Com-
mission sees fit to make. The Court held that these regu-
lations were valid, and the majority decision of Mr. Justice
Frankfurter is broad enough to justify any regulation
which is not completely arbitrary.

The Communications Act was undoubtedly passed be-
cause of the confusion which would exist in broadcasting
without some regulations. Unlike the situation of the
newspapers, it was essential that stations be confined to
specific wavelengths and powers, so that they might not
conflict with each other. There is nothing in the Com-
munications Act, as I read it, which shows any intention
of Congress to go beyond that simple purpose in conferring
power to regulate. The Court relies on that section of
the act which authorizes the Commission “from time to
time, as public convenience, interest, or necessity requires,”
to make various types of regulation. I believe this lan-
guage refers merely to qualifications of the stations to
serve the public, but the breadth of Mr. Justice Frank-
furter’s decision is evident from his use of the following
language:

“We are asked to regard the Commission as a kind
of traffic officer, policing the wavelengths to prevent
stations from interfering with each other. But the act
does not restrict the Commission merely to supervision
of the traffic. It puts upon the Commission the burden
of determining the composition of that traffic.”

I vepeat the ldnguage of the majority opinion:

“It puts upon the Commission the burden of deter-
mining the composition of that traffic.”

In other words, it is declared that control of what
reaches the American people over the air has passed from
the American public into the hands of an all-powerful
Commission, whose edicts are final and conclusive, and
which exercises powers as complete as those existing in
many foreign countries.

Mr. Justice Murphy and Mr. Justice Roberts dissented,



but they take the same view of the scope of the Frank-
furter opinion, for Mr. Justice Murphy says:

“By means of these regulations and the enforcement
program, the Commission would not only extend its au-
thority over business activities which represent interests
and investments of a very substantial character, which
have not been put under its jurisdiction by the act, but
would greatly enlarge its control over an institution
that has now become a rival of the press and pulpit as
a purveyor of news and entertainment and a medium of
public discussion. To assume a function and responsi-
bility of such wide reach and importance in the life
of the Nation, as a mere incident of its duty to pass
on individual applications for permission to operate a
radio station and use a specific wave length, is an as-
sumption of authority to which I am not willing to lend
my assent. . We exceed our competence when
we gratuitously bestow an agency power which the Con-
gress has not granted.”

The majority opinion rests its case on the authority
given the Commission to do certain things “as public
convenience, interest, or necessity requires.” 1 agree
that these words are broad. Congress has been properly
criticized for passing statutes like this statute and the
National Labor Relations Act and the Securities Act,
conferring power on administrative agencies in loose lan-
guage with no definite meaning. Congress has been too
prone to give to these agencies the right to make rules
and regulations without defining clearly enough the limita-
tions on the delegation of what is actually law-making
power. And yet I believe this decision goes far beyond
any intent of Congress which can be read into the act by
the average layman having some knowledge of its history.

Mr. President, the apparent intent of the new regula-
tions, as stated by the Commission, is to free the local
broadcasting stations from network control and permit
them to do as they please. But this is not the real effect.
It may be that they will be less subject to influence by
the networks, but the direct effect of the regulations is
to prevent them from making the contracts which they
may desire to make. Such freedom as they acquire is
only acquired by the adoption of a principle under which
in the future they may be made to do exactly as the
Government pleases. There is practically no limit to the
manner in which their business may hereafter be regulated
by the Federal Communications Commission. There will
remain to them no freedom of expression. The present
regulations cover every phase of the manner in which
these stations may make contracts with the networks, they
extend to certain phases of their charges for advertising,
and presumably may be extended to the entire manner in
which advertising charges are made, and the amount of
such charges. From the language of the Frankfurter
opinion the Commission may determine “the composition
of the traffic over the air.” This apparently means that
the Government can prescribe the amount of time to be
devoted to every kind of program, and perhaps even specify
the programs themselves. If the character of the pro-
grams and the right to advertise may be restricted and
limited, then these local broadcasting stations cannot long
survive under private control.

As for the network system, the effect of the decision
is ultimately destructive. Many persons have regarded
the networks as somewhat monopolistic, but, on the whole,
I believe the people approve the job they have done. The
destruction of that system would be itself a serious limi-
tation of freedom of expression throughout the United
States. It is the network which makes it possible for the
whole people of the United States to listen to the Phil-
harmonic Symphony under Bruno Walter on a Sunday
afternoon. It has made it possible for all our people
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to listen to the N. B. C. Symphony under Toscanini, a
delight once reserved to a few people in very large cities.
It has opened the doors of the Metropolitan Opera to
the whole American people rather than to the few who
could afford to buy a seat in New York. It has opened
avenues for personal discussion and debate for such insti-
tutions as the Town Meeting of the Air, the American
Forum, the Chicago Round Table, and other organizations
for discussing important public questions. It has made
it possible for public officials and Members of Congress to
reach millions of citizens. When the President of the
United States wishes to, he can speak directly to the
whole American people sitting in their homes. It requires
organization to develop such facilities. In contrast to
other countries where the radio is controlled by the Gov-
ernment, these networks have been developed by private
capital, individual ability, and freedom to keep a proper
balance between the artistic, theatrical, humorous, and
political outpourings of the Nation. No other country
produces programs of equal quality and quantity.

The protection of the network system has been com-
mercial advertising. By this means it has been possible
for the broadcasters to send over the air programs that
represent millions of dollars of expenditure. But if that
expenditure is to be justified, the advertiser must be guar-
anteed an audience sufficiently large to make the expendi-
tures worth while. The Texas 0il Co., for instance,
finances the broadcasting of the Metropolitan Opera Co.
every Saturday afternoon during the season. The pro-
gram involves a huge expenditure for a very few minutes
of advertising. The advertiser can only afford to under-
write such a huge enterprise—opera available to perhaps
200,000,000 people—because he knows that a large number
of those people will hear his name and have some sense
of gratitude to him for that service.

But the regulations which have been upheld prevent any
network from guaranteeing to an advertiser any of the
affiliated stations; in fact, they destroy the whole system
of affiliated systems. A majority of a seven-man board
has decided that the present network system is entirely
wrong, and, without consultation with Congress, has under-
taken a compulsory restriction which may well destroy
these systems.

Mr. President, I may say that the senior Senator from
Maine [Mr. White] was one of the authors of the Com-
munications Act of 1934. I think he agrees with me that
when the act was written Congress did not have the slight-
est intention of granting any such power to the Radio
Commission.

Mr. President, the radio is a means of communication,
a facility of free speech, of equal importance today with
the press. From its very nature, it must be regulated
in a manner which is not necessary in the case of the
press. But that regulation should be limited to the essen-
tial rules necessary to prevent confusion in the air, decent
expression, and the affording of facilites to all points of
view. If Congress feels that rules to prevent monopoly
in the network field should be added, they should be made
by Congress, and not by a subordinate agency of the Gov-
ernment.

In my opinion the Congress should proceed at once to
amend the Federal Communications Act to define precisely
the limitations of authority to be conferred on the Federal
Communications Commission. The senior Senator from
Maine [Mr. White] and the senior Senator from Mon-
tana [Mr. Wheeler] have introduced a bill to carry out
this purpose. They are experts on the question, and are
familiar with the intent of the former act. I hope that
hearings may be held immediately upon the proposed bill,
and that Congress may consider it immediately upon its
return from the recess. In the meantime, the regulations
should be suspended until the whole problem can be con-
sidered by Congress. Only in that way can we defend



ourselves against the most serious infringement on the
right of freedom of speech in the United States which
has occurred since the Bill of Rights was adopted.

DEFENSE OF OUR LIBERTIES

Mr. SHORT. Mr. Speaker, I want to speak for a few
minutes about the defense of our liberties—not by our
armed forces abroad but by ourselves at home.

I think we have no right to send men out to fight and
to die for liberty if we are not ready at least to speak
for liberty at home when it is in danger.

The decision of the Supreme Court on May 10, in con-
nection with radio broadecasting, has done something to
one of our liberties. Either it has begun to destroy a
specific part of American liberty or it has redefined the
word until it has no meaning for true Americans. Look
at our United States Supreme Court today and you will
know why Jesus wept.

If we are honest with ourselves, we will all admit that
our liberties have been jeopardized. Some of us think the
danger is serious, others are complacent. But no one in
this Chamber believes that our solitude for freedom is,
in the elegant words of the Chairman of the Federal Com-
munications Commission, “hooey.” Mr. Fly, as Chairman
of the F. C. C., has been authorized by the Supreme Court
to take charge of all radio programs in the United States.
There is, to be sure, a statute which forbids Mr. Fly to
interfere with the services and the pleasures which radio
brings to the American people. But the Supreme Court has
explained the law away. It has gone beyond Mr. Fly’s
bid for power over the business of broadcasting and has
given him and the Communications Commission, supreme
and unlimited power over programs as well.

We are in the midst of a war for liberty. If I were to
inform this body that a company, a battalion, or a regi-
ment had been lost unnecessarily—by ignorance or neglect
—every Member, regardless of party, would cry out for
court martial of the guilty, or for impeachment. By the
Supreme Court decision we have lost more than a battalion
of fighters for liberty. We have begun to lose what we
fight for—since you cannot lose one civil right without
endangering all civil liberty. And there is no one to im-
peach for ignorance and neglect—no one except ourselves.
In the miserable loophole left—the almost invisible loop-
hole through which a tiny ray of light still shines—the
Court itself has challenged us, saying that “the respon-
sibility belongs to the Congress.” All we are guilty of is
not taking our responsibility—and acting wisely upon it.

I do not know whether all of you have read the decision
of May 10. Perhaps the headlines repeated the old words
about the Court curbing the networks. Curbing has be-
come a friendly word—almost like checking abuses—not
at all like destroying freedom. Perhaps you have thought
it only natural that the networks should protest—after
all, they lost the decision. Perhaps you have heard many
times that Congress meant the F. C. C. to be something
more than a traffic officer of the radio waves. The sharp
outlines of objects are dulled by familiarity—we hear a
phrase so often that it ceases to have meaning. And when
five members of the Court deliver a decision we assume
that all is right with the world. It does not seem possible
that in the midst of a war to bring freedom to the world
one of our own basic freedoms should be destroyed. It
hardly seems necessary to worry about it. Mr. Fly would
be glad if we did not worry about freedom. The fuss
about freedom is all “hooey,” says Mr. Fly. Maybe it is,
to him. Maybe freedom is also “hooey.” But millions of
men and women are in the armed services of this country,
and many of them will die—at this very moment some of
them are dying—for freedom. We have the right to be
concerned.
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Is it true that the Federal Communications Commission
has been given authority over radio programs? Can the
Commission actually prevent a radio station from putting
on a comedian whose humor it does not appreciate? Or
a commentator whose philosophy it does not share? It
seems improbable. But it is so.

Let me go back to the business of the traffic cop. You
may know that before 1927 there was a totally unregulated
scramble for the air waves, one station overlapped an-
other and broadcasting might have been destroyed if some
traffic regulations had not been put into force. These
regulations were not made for the benefit of the broad-
casters. They were set up for the advantage of the
American people—and Congress imposed regulation of the
traffic in accordance with public interest, convenience, and
necessity.

The five judges who gave the May 10 decision say that
the act of Congress “does not restrict the Commission
merely to supervision of the traffic.” The act, says the
Court, “puts upon the Commission the burden of determin-
ing the composition of that traffic.”

You and I, Mr. Speaker, are not familiar with the intri-
cate problems of broadcasting, but we do know about
traffic officers. And we know what English words mean.
Let us, then, imagine that we have been made special
traffic officers in the meaning of the Supreme Court’s de-
cision.

We do not merely see to it that east-west traffic moves
on a green light, while north-south stands still on red.
We are not restricted to preventing speed maniacs from
cutting out of line, jamming ahead of other drivers into
wrong lanes of trafficc. No. The Supreme Court says to
us “You are now a Federal bureau. You are to have the
burden of determining the composition of the traffic.”

So, as good Federal bureaucrats we do nothing openly
at first—we let common people drive blue cars or green
ones, limousines or roadsters-——but on the side we confine
station wagons to truck roads. Then we announce that
only 10 per cent of the commercial vehicles owned by one
company may operate on one day. We deny driving
licenses to women drivers, we refuse the road to cars
bought on the installment plan, and finally we get tired
of all these half measures and determine the composition
of the traffic once for all—we drive all privately owned
vehicles off the road entirely.

It sounds preposterous. But apply it to radio. The
F. C. C. is authorized to decide what radio shall be. It
may begin by changing the business methods of the sta-
tions—but it has the power to go farther—and power
never lies around unused. Mr. Fly, it is reported, is satis-
fied with his victory over American broadecasting. His ap-
petite for dictating the composition of the programs may
be dormant. But the power is there. This month and
next, nothing may change. But if a station thinks the
people in its neighborhood want comedy at night and the
F. C. C. thinks the people ought to have lectures—the
F. C. C. has the last word. The comedian will be kept off
the highways of the air. If a woman commentator dis-
agrees with someone’s policy on regimenting women, the
woman—or the station on which she appears—will be
warned and, by one means or another, will be shunted off
the air. And as the appetite for tyranny grows, someone,
today’s F. C. C. or its successor tomorrow, will also de-
termine the traffic for good and all, and we will have no
private radio—which means mo free radio.

That sounds ominous. To a minority of the Supreme
Court it seems even lacking in common sense. If the Con-
gress meant to interfere with the business arrangements
of the highways—not to mention the composition of the
traffic—it would have said so. The minority says with
some irony that ‘‘the subject is one of such scope and im-
portance as to warrant explicit mention.” But, of course,



Congress did not mean to let any traffic officer determine
the composition of the traffic—not on the highway—and
not on the air waves.

If the American people were informed today that after
the war a Federal agency will tell them what size and
color and type of car to buy, they would march on Wash-
ington and demand, from us, redress of grievances. We
are a long-suffering people, but we are not so stupified as
to let all our freedom go by default. Why is it, then, that
our folks at home have not protested against destruction
of their liberty to hear whatever they want on the air?

I hope we will not delude ourselves, gentlemen, into
thinking the people do not care. They care intensely. For
20 years American radio has given the American people a
greater range, a finer standard, of information and enter-
tainment than any other people of the world has enjoyed-—
and this has been done without taxing the people, without
propagandizing the people. In short, it has been Ameri-
can—and it has been free. The lives of millions of us
are in an orbit which radio touches—in important ways—
at every hour of the day, from the moment it gives us crop
information in the morning through the news of the day,
the music and the plays and the war messages of the
evening to the music which sends us to sleep at night.

No one can tamper with the legitimate entertainment
of a democratic people and survive. The reason we have
not been denounced is that the American people do not
know what has happened. They are not interested in net-
works and affiliated stations. They are interested in pro-
grams, in Fibber McGee and Fred Allen, in Raymond
Gram Swing and Toscanini and the Man Behind the
Gun. They do not know that these are threatened. They
imagine that some complicated contracts between networks
and stations will be altered. They have not been told that
the composition of the traffic will be determined in Wash-
ington by the Federal Communications Commission. And
if they have heard that the networks can find no defense
against this tyranny, they have also heard Mr. Fly say
“hooey.”

I do not know how you can be too solicitous of liberty.
If you think liberty was created, once for all, in 1776, and
all we have to do is enjoy it, then you may retire into your
cave and wait until the war is over and other men have
fought and died for liberty. For liberty is like our daily
bread, and is our daily bread, because we live by it, and
it must be created .again and again, and watched over and
protected. And in defense of liberty we who do not run
the risk of death in action have an obligation to those who
do. We must see to it that liberty is not diminished when
they return.

I challenge Mr. Fly to say to our armed services that
while they were away he has taken radio away from the
people. Let him tell them that he will decide what the
composition of the radio traffic will be when they get back,
and if they will politely petition him to let them hear Jack
Benny or Invitation to Learning, he and the F. C. C. will
listen to their request,~and grant it if they happen to feel
so inclined. For the court says the commissioners have
expansive powers. The court places no restriction upon
them.

But we—as part of the Congress of the United States—
we can restrict the Commission. We can restore freedom
to radio under the regulations and restrictions we have
always imposed.

We must not let the defense of American liberty fall
into the hands of one party. We must not, by default, let
ourselves become the party of its enemies. If we do not
fight, if we are silent, we are betraying liberty, and it shall
not be forgiven us.

The liberty of a people is made up of many things—
some great, some trifling. And the attack upon liberty
always begins with the little things, those hardly worth
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fighting for. The attack on free radio is almost invisible
now; it is concealed under legal terms. It seems concerned
only with insignificant business details.

But the stake is a great one; it is even greater than the
people’s rights in radio. The stake is freedom.

An outpost has been taken. If we react promptly we can
throw the enemy back and punish him for his arrogance.
We have the weapons, it is our right to make laws, to
define powers, to protect liberty. I hope we will have the
courage and intelligence to do our duty.

Mr. ELSTON of Ohio. Mr. Speaker, will the gentle-
man yield?

Mr. SHORT. 1 yield to the gentleman from Ohio.

Mr. ELSTON of Ohio. Does not the gentleman think
that under the decision of the Supreme Court, to which he
has referred, it is possible for the Federal Communica-
tions Commission to deny to any political party the right
to use the airways?

Mr. SHORT. Of course, the distinguished gentleman
from Ohio is one of the ablest lawyers in this House and
I am neither a lawyer nor the son of a lawyer, but I can,
I think, understand fairly well the English language. The
gentleman almost answers his own question. I think it
has such broad and expansive powers that it could do that
very thing.
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