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FOREWORD

It is difficult to believe that seven years have passed since the first edition
of the NAB Legal Guide appeared in May 1977. Its revision—the NAB Legal
Guide to FCC Broadcast Regulations — was a significant undertaking. For this
effort, NAB thanks especially Rose H. Perez, Esq., 1983-84 Legal Fellow,
NAB Legal Department, and Erwin G. Krasnow, Esq., Partner, Verner,
Liipfert, Bernhard & McPherson, who conceived and supervised the original
Legal Guide. Both spent the better part of a year revising and editing the
Legal Guide's Second Edition. It is largely due to their dedication, profession-
alism and long hours of hard work that the 1984 Legal Guide has finally be-
come a reality.

Since the publication of the first Legal Guide, monumental changes have
taken place in the FCC’s regulation of the broadcast industry. Many FCC regu-
lations have been eliminated, modified or streamlined. I have often felt, how-
ever, that deregulation is in the eyes of the beholder. Whether it is termed re-
regulation, as by the Wiley Commission, deregulation, as under the Ferris
Commission, or unregulation by the Fowler Commission, a cursory review of
the Legal Guide indicates that much is left to be done before we, as an indus-
try, have achieved true deregulation. Until Chairman Fowler's pledge to
review each and every broadcast regulation becomes a reality and all unneces-
sary rules are eliminated, the Legal Guide will continue to be an essential tool
for all broadcast licensees.

Judging by the Legal Guide's sheer volume, it is apparent that broad-
casters still must comply with a significant number of rules and regulations.
The Legal Guide is designed to serve as a valuable resource for each and every
broadcaster to use in understanding the vast maze of federal regulation. By us-
ing the Legal Guide's various elements, the task of complying with FCC regu-
lations and achieving a renewal of license should be much easier.

Special thanks also are due to many members of the Federal Communica-
tions Commisson’s staff and NAB staff for their patience in reviewing the
materials that make up the Legal Guide. In addition, for their substantial con-
tributions to the Legal Guide’s Second Edition, NAB thanks: Raul Rodriguez,
Barbara Dent, Irv Gastfreund, Baryn Futa, Peter Tannenwald, John Logan,
Molly Pauker, Dom Monahan, Bill Perry, Jonathan Blake, Paul Berman, Greg
Schmidt, John Scott, Carl Ramey, Herb Terry and Michael Botein.

Henry L. Baumann
Senior Vice President & General Counsel
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PREFACE

A GUIDE TO USING THE GUIDE

You may be tempted to eyeball the Table of Contents, skim-read the Pref-
ace and then place this volume on a prominent spot on your bookshelf. Don't
do it. Letting the Legal Guide gather dust is the worst thing you can do. Un-
less you and the members of your staff regularly use this book, you are cheat-
ing yourself and your station—the license for your station is too valuable for
you to take a passive approach to complying with the rules, regulations and
policies of the Federal Communications Commission.

Despite the sheer volume and complexity of the FCC’s constantly chang-
ing rules, the Commission doesn’t excuse a licensee from compliance merely
because the owner or General Manager is not aware of or doesn’t understand a
particular regulation. It also is well-established Commission policy that a li-
censee is responsible for the acts of all station employees or agents. Thus,
every broadcaster must devote substantial amounts of time to the task of
keeping track of the FCC'’s rules and policies — and even more importantly, the
Commission’s many interpretative rulings.

The task of FCC compliance has become easier in the 1980’s as a result of
broadcast deregulation— the Commission has dramatically reduced the paper-
work requirements imposed on broadcasters, eliminated archaic rules and
simplified application procedures. It would be a mistake, however, to let the
phrase “deregulation” lull you into concluding that the FCC is paying less at-
tention to the manner in which you comply with the requirements of the Com-
munications Act and serve the public interest. With fewer rules on the books,
the FCC is paying closer attention to the ones still in effect —and until Con-
gress amends the Communications Act, the Commission has a statutory man-
date to enforce rules governing sponsorship identification, lotteries, obscenity,
political broadcasts, etc. The Commission still is required to make a finding
that the public interest, convenience and necessity would be served by a grant
of your station’s renewal application.

Understanding FCC rules and policies is no easy task. Perhaps even more
difficult is establishing a sensible management compliance program. The
Legal Guide is designed to assist you in several ways. First, we have tried to
summarize in plain English all of the significant Commission rules and policies
with which your station must comply. The text provides a general discussion
of key FCC requirements, while the appendices contain supplementary explan-
atory materials and various forms, directories and memoranda. Second, we
have indicated in the headings and subheadings those matters which will be of
relevance only to radio or television stations— a special chapter is included for
noncommercial educational stations. Unless specifically noted, all of the topics
in the Table of Contents pertain to AM, FM and TV stations. Both the de-
tailed Table of Contents and the Topical Index are intended and designed to
end laborious searches for information about FCC regulations, reports and ap-
plications. Also, since FCC rules and policies change (particularly as new Com-
missioners are appointed), we have endeavored to note those requirements
which are undergoing or about to undergo review.
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The Legal Guide is intended to be more than a comprehensive explanatior
of hundreds of FCC rules, agency reports and court decisions—it also is de
signed to give practical advice to principals, Station Managers and staff on
complying with Commission regulations, filling out forms and effectively cop-
ing with the bureaucracy which broadcasters face. Chapter VIII contains
nuts-and-bolts suggestions (including current telephone numbers and ad-
dresses) on obtaining information, documents and advice from the FCC.

Here are some specific suggestions on how to use the Legal Guide:

Reporting Requirements. You should make a list of all deadline dates for
the submission of reports and applications by your station. Using the material
in the Legal Guide, you might develop an annual calendar that will serve as a
reminder of various FCC reporting requirements. Chapter I, Section A lists
the current Commission reporting and filing requirements. Section B specifies
the deadlines for applications to renew the licenses for radio, television, FM
translator and TV translator stations. The annual calendar for your station
also should include the dates for the broadcast of announcements giving notice
of the filing of your station’s renewal application and inviting comments from
the public (see Chapter I11, Section F). Also, for commercial radio stations, the
calendar should include the dates for placing the Quarterly Issues/Programs
List in the local public inspection file (see Chapter V, Section B).

Applications. Chapter I, Section B describes the most frequently used ap-
plication forms filed by broadcasters with the Commission (some of the forms
are reprinted in the Appendices) and provides guidance on filling out these
forms. The FCC policies and procedures on establishing or relocating a main
studio are explained in Chapter V, Section G.

Compliance Checklist. You should conduct a periodic in-house inspection
to make sure that your station’s technical plant and operating procedures are
in order. Appendix I-D contains an updated version of the FCC’s Field Opera-
tions Bureau checklist of Commission regulations that govern AM and FM
stations. Chapter V describes the FCC's radio operator rules, required engineer-
ing records, station technical specifications, FCC notification requirements,
Emergency Broadcast System procedures and other technical requirements—
your engineer might review this material prior to conducting an in-house in-
spection of the station’s technical plant.

Every station should establish a diagnostic and preventive audit process
to assure compliance with all FCC rules and policies—a section-by-section re-
view of the Legal Guide will be of significant assistance to you in devising an
audit process for your station. For example, we recommend that television sta-
tions prepare periodic reports comparing the station’s programming perfor-
mance with the promises made in the last renewal application— Appendix I1I-G
contains a suggested Promise vs. Performance Report.

Programming Requirements. Chapter I1 (Programming Policies and Prac-
tices) and Chapter III (Announcements) should be reviewed by the station’s
Program Director. With respect to political broadcasting requirements, we
recommend that you and your Program Director use the pre-election checklist
set forth in Chapter 11, Section B-4. The tenth (and most recent) edition of the
NAB Political Broadcast Catechism is contained in Appendix II-E —the Cate-
chism’s Table of Contents and the Topical Index will help you in finding
answers to questions that might arise. Your Program Director also should
review Chapter 11, Section A (Program Logs) and Chapter V, Section B (Ascer-
tainment of Community Needs and Problems).
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News Requirements. Your News Director should review the sections on (a)
Investigative Reporting (Chapter II, Section C)— Appendix II-F contains a
suggested policy statement on this subject; (b) Unauthorized Communications
and Rebroadcasts— Appendix II-I lists state statutes governing telephone re-
cording, wireless microphones and eavesdropping; and (c) Lotteries as Edi-
torial and News Topics (Chapter IV, Section E).

Advertising Requirements. Employees involved with sales should review
Chapter II, Section B (Fairness Doctrine, Political Broadcasts and Related
Topics) and Chapter 1V (Commercial Policies and Practices). You should review
your traffic and accounting procedures to prevent fraudulent billing — Chapter
IV, Section B-1 (Fraudulent Billing) contains an eight question checklist on
this topic. Chapter IV, Section E (Contests, Promotions, Lotteries and
Gambling-Related Sports) contains suggested safeguards concerning the con-
tent of broadcast copy dealing with contests and maintenance of contest files,
as well as checklists on the elements of a lottery pertaining to the elements of
“chance” and “consideration.” The appendices to Section F (Payola and Con-
flicts of Interest) are designed to aid you in identifying potential problems in
the area of payola and plugola—they list common practices that fall under the
scope of payola prohibitions and suggest guidelines for use in your dealings
with record companies and record promoters. These appendices also contain a
suggested memorandum that may be circulated to secure information from
pertinent employees concerning their outside business interests and activities,
and a sample affidavit that might be executed by such station employees.

Record Retention Requirements. You should periodically review your sta-
tion’s public inspection file to ensure that all of the documents listed in FCC
Rule 73.3526 are included. Appendix V-A sets forth the records that you must
make available to the public and the period of time such records must be re-
tained. You should also provide instructions to all staff members who main-
tain the file— Appendix V-B contains a suggested memorandum for distribu-
tion to your staff concerning the local public inspection file; Appendix V-C is a
suggested form that you might ask persons desiring to inspect the file to fill
out; and Appendix V-D is a suggested form that you might ask parties to com-
plete if they desire reproduction of materials in the local public file. Also,
Chapter V, Section J contains a list of technical records that you are required
by the FCC to maintain.

Cable Television Rules. Licensees of television stations should understand
the impact on their operations of the FCC's cable television rules governing
broadcast signal carriage, nonduplication and carriage ot sports events. Chap-
ter VI is designed to simplify the maze of cable television rules. Each televi-
sion licensee should adopt a monitoring program designed to assure that cable
systems are providing the signal carriage, nonduplication protection and pro-
gram exclusivity required pursuant to the FCC'’s cable television rules.

Noncommercial Educational Stations. While noncommercial educational
(or public) broadcasters are generally subject to the same regulatory and statu-
tory requirements as their commercial counterparts, the FCC imposes unique
requirements on noncommercial educational broadcasters. Chapter VII (Regu-
lation of Noncommercial Educational Broadcasters) outlines and discusses the
differences between the regulatory treatment of public and commercial broad-
casters. Also, Chapter IV, Section C-7 discusses fund-raising rules for noncom-
mercial broadcasters.
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FCC Assistance. Chapter VIII (Obtaining Advice and Information from
the FCC) provides a functional telephone listing of FCC personnel to enable
you to call the right person on the Commission’s staff at the right number on
the tirst try. Since checking with your local field office may save you a long-
distance call, we have listed in Chapter VIII, Section D the telephone numbers
as well as the mailing addresses of the FCC's field offices.

* * * * *

Before using the Legal Guide, you should bear in mind several cautions.
First, the Legal Guide cannot be considered in any way an official publication
whose contents have been approved by the FCC. It represents the views and
interpretations of the NAB Legal Department on major FCC rules and regula-
tions applicable to broadcast stations as of the date of publication (May 1984).
Second, since the Commission’s policies and rulings are constantly being re-
vised, you should check to see whether the law may have been changed.

One final caution: The Legal Guide cannot, and should not, be used as a
substitute for professional advice in particular fact situations. Only by evalua-
tion of specific facts in light of current principles and with the aid of expert ad-
vice (namely, a communications attorney or consulting engineer) will you be in
a position to know definitively whether your proposed conduct is consistent
with the FCC’s rules and policies.
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CHAPTERII:

REPORTING
REQUIREMENTS,
APPLICATIONS
AND COMPLIANCE
PROCEDURES

A. REPORTING REQUIREMENTS

Each licensee should develop a system that will serve as a reminder of the
following FCC reporting requirements.

1. ANNUAL EMPLOYMENT REPORT

All broadcast licensees must file an Annual Employment Report (FCC
Form 395) with the FCC on or before May 31 of each year. FCC Rule 73.3612.
Stations with fewer than five full-time employees should check box 1C of the
form and complete the required sections listed there. Stations with five or
more full-time employees during the selected payroll period should check box
1D and complete all pertinent sections of the form. The employment data filed
on the form must reflect the employment figures from any one payroll period
in January, February or March. The same payroll period must be used each
year.
Two copies of the Annual Employment Report must be filed for each AM,
FM and TV station, whether commercial or noncommercial. However, a com-
bined report may be filed for an AM and an FM station if both are: (a) under
common ownership and (b) assigned to the same principal city or to different
cities within the same standard metropolitan statistical area.

11
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2. OWNERSHIP REPORT

The Commission recently revised its rule concerning commercial broad-
cast licensee ownership reporting and disclosure requirements. See Report and
Order 1n Docket No. 20521 (FCC 84-115) 49 Fed. Reg. 19482 (May 8, 1984). Ef-
fective June 6, 1984, amended Rule 73.3615 requires each commercial broad-
cast licensee to file an Ownership Report (FCC Form 323) once a year, on the
anniversary of the date that its renewal application is required to be filed. The
Ownership Report must be based on information as of a date not more than 30
days prior to its filing.

Exempt from the annual filing requirement are sole proprietorships and
50/50 partnerships, which must file ownership information in connection with
their initial applications for license. A licensee that owns multiple stations
with different anniversary dates need file only one Report per year on the anni-
versary date of its choice. The revised rule additionally allows a licensee with a
current and unamended Report on file at the Commission simply to certify in a
letter to the Commission that it has reviewed its current Report and that the
Report is accurate, rather than having to file a new Report.

3. SPORTS AND NETWORK AFFILIATION
AGREEMENTS

All network affiliation agreements must be reduced to writing, and single
copies of all local, regional and national network agreements, including any
amendments, supplements and terminations, must be filed with the FCC
within 30 days of execution. Rule 73.3613. The term “network” includes essen-
tially all program sources (including satellites) that feed program material to
stations entirely or chiefly by interconnection, so that it is capable of simul-
taneous broadcast presentation. This definition includes Associated Press
Radio and United Press International Audio services. It also includes sports
affiliation agreements. However, agreements involving interconnection which
cover only one or two individual programs or episodes need not be filed with
the FCC. The filing requirement also applies to radio network contracts where
the network normally furnishes programming to affiliated stations at least
five days each week during eight months or more of the year. Rule
73.3613(a)(2).

4. STOCK AND MANAGEMENT CONSULTANT
AGREEMENTS

Single copies of agreements that involve the present or future ownership
or control of the licensee (for example, stock transfer agreements, stock op-
tions and pledges, certain proxies and mortgage or loan agreements restricting
the licensee’s freedom of operation), certain management or consultant agree-
ments with independent contractors (for instance, persons who are not offi-
cers, directors or regular station employees) or agreements that provide for
sharing of both profits and losses also must be filed with the Commission with-
in 30 days following execution. Rule 73.3613(b) and (c).

5. CHANGE IN OFFICIAL MAILING ADDRESS

A licensee is required to keep the FCC informed of any change in its mail-
ing address, so that the station may be sent documents or other papers with-
out delay. A copy of a form that may be used for this purpose appears in
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Appendix I-A. For information regarding a change in studio location, see
Chapter V, page V-20.

6. SUBSTANTIAL CHANGES IN TELEVISION
PROGRAMMING AND COMMERCIAL PROPOSALS

All licensees are bound to promises made in their latest applications or re-
newal audit forms, unless the Commission is notified of a change in the origi-
nal proposal. Whenever any “substantial” change occurs in the accuracy of rep-
resentations concerning television programming or commercial proposals (for
example, the amount of News, Public Affairs and “All Other” programming),
the FCC must be notified of the pertinent details within 30 days of the change.
Substantial changes must be compiled on a Statement of TV Program Service
(see below). Rule 73.3526(a)(8). This reporting requirement applies only to tele-
vision stations, because the FCC, in its “radio deregulation” proceeding, de-
cided to relax its requirements regarding the programming and commercial
practices of commercial radio stations.

7. STATEMENT OF TV PROGRAM SERVICE

TV licensees must remember that the Commission requires television
licensees to comply with their Statement of TV Program Service. The State-
ment of TV Program Service is Section I11, Question 9 of the Television Audit
Form (Form 303-C), and appears in Appendix I-B. It is the statement of the
amount of nonentertainment programming that the licensee expects to air dur-
ing a typical week of programming.

The Statement of TV Program Service must be kept in the public inspec-
tion file. A new statement need not be placed in the public file at every renewal
if the statement on file remains current. However, licensees must notify the
Commission of any “substantial changes” in their programming promises. This
is done by submitting a revised Statement of TV Program Service to the FCC
within 30 days of the change and also placing a copy in the public file. A “sub-
stantial change” in this context is defined as a decrease of 15 percent in any of
the three nonentertainment program categories (news, public affairs or all
other) or a 20 percent decrease overall in the categories found on the Statement
of TV Program Service. This refers to decreases between the composite week
performance and the amount promised in the last renewal application, unless
otherwise amended during the license term with appropriate notification to
the Commission. Licensees periodically should compare (at least on a semi-
annual basis) their programming with the Statement of TV Program Service
to make sure that the Statement of TV Program Service on file at the FCC is
accurate.

8. DISCONTINUED REPORTING REQUIREMENTS

a. Annual Programming Report [Commercial TV]

Prior to 1981, the Commission required that all licensees of commercial
television stations file an Annual Programming Report (Form 303-A). The
Report provided the Commission with data on nonentertainment and local pro-
gramming for a composite week drawn over a year. Form 303-A has been elimi-
nated. The Commission merged Form 303-A into the television renewal audit
form (Form 303-C). The audit form will be sent to 5 percent of commercial tele-
vision renewal applicants. The other 95 percent of television applicants will
receive the postcard form, which contains no composite week questions. See
page I-13 of this chapter for 1984 composite week dates.
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b. Annual Financial Report

Effective March 11, 1982, the FCC eliminated the requirement that com-
mercial broadcasters file an Annual Financial Report (Form 324), which eli-
cited detailed infot mation about broadcasters’ assets, expenses and revenues.

B. APPLICATIONS

The first step in filling out an application is to determine whether you are
using the correct FCC form and, if so, whether it is the most up-to-date ver-
sion. Appendix I-C contains a list of broadcast applications and reports that
identifies, as of July 29, 1983, the latest edition of each form. Keep in mind
that the use of obsolete forms can result in unnecessary delays in processing
applications, requests for more information by the Commission, and the prep-
aration and submission of data no longer required. The most common mis-
takes made by applicants involve signatures, dates and the number of copies
of the form which need to be filed. To determine the number of copies neces-
sary for filing with the Commission, check the instructions that appear on that
form. Where dates are required on applications or exhibits, use the same date
as, or a date prior to, the date you provide in the certification portion of the
application. Only the original application or amendment must be signed. See
Rule73.3513.

The following is a list and brief description of the most frequently used ap-
plication forms filed by broadcasters with the Commission. See Rules
73.3511-73.3541.

1. AUTHORITY TO CONSTRUCT A NEW BROADCAST
STATION OR MAKE CHANGES IN AN EXISTING
STATION

FCC Form 301 is to be used by applicants proposing either to construct a
new station or to make major changes in an existing AM, FM or TV facility.
Rule 73.3533. (Use Form 346 for FM and TV translators, and Form 349-P for
FM booster stations.) Form 301 requires information about the applicant’s cit-
izenship and character, as well as its financial, technical and other qualifica-
tions, plus details about the transmitting apparatus to be used, antenna sys-
tem, studio location, proposed programming relating to issues of local public
concern and equal employment policies. Applicants for new stations also are
required to certify that they are financially able to construct the facilities and
operate the station for three months without reliance on advertising revenues.
In addition, Form 301 should be used by applicants seeking to modify an AM,
FM or TV license in the following respects:

¢ change in station location involving no change in transmitter location;

* change in main studio location of a television station to a location outside
the principal community;

* change in main studio location of an AM station to a location outside the
principal community (other than to the authorized transmitter site);

¢ change in main studio location of an FM station to a location outside the

principal community (other than to the main studio location of a com-
monly-owned AM station licensed to the same community);
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¢ change in hours of operation of a standard broadcast station; or

e the installation of a transmitter which has not been type approved by the
FCC for use by broadcast stations.

See Rule 73.3538.

Form 301 also should be used if a major change is sought in a station’s
power, transmitter site, theoretical patterns or such technical characteristics
as augmentation of standard pattern, antenna height, and transmission line.
Note that on January 5, 1984, the Commission initiated a proceeding propos-
ing to define any changes in power, antenna location and/or height above aver-
age terrain as a minor change, while changes in frequency and station location
would continue to be classified as major changes. See Notice of Proposed Rule
Making in MM Docket No. 83-1377, FCC 83-608, 49 Fed. Reg. 1252 (Jan. 10,
1984).

2. EXTENSION OF CONSTRUCTION PERMIT OR
REPLACEMENT OF EXPIRED
CONSTRUCTION PERMIT

FCC Form 701 (“Application for Additional Time to Construct Broadcast
Station”) should be used to request an extension of a construction permit or, if
the permit has expired, to request that it be replaced by a new permit. The ap-
plication must contain a specific and detailed showing that failure to complete
construction was due to causes beyond the control of the applicant. Rule
73.3534.

Form 701 should be filed at least 30 days prior to the expiration date of the
construction permit, unless the applicant makes a satisfactory showing to the
FCC of sufficient reasons for filing within less than 30 days prior to the expira-
tion date. See Rule 73.3534(a). If the FCC grants the application, extensions of
time will be limited to periods of not more than six months.

If a construction permit expires, applications for a construction permit to
replace the expired permit (Form 701) must be filed within 30 days of the expi-
ration date. If approved, the authorization will specify a period of not more
than six months within which construction must be completed and an applica-
tion for license filed. Rule 73.3534(b).

3. LICENSE TO COVER CONSTRUCTION PERMIT

Once construction is completed, it is necessary to apply for a license on
FCC Form 302 (“Application for New Commercial Broadcast Station
License”), Form 347 (for TV and FM translators), or Form 349-L (for FM
boosters). Rule 73.3536. Applicants must show compliance with all terms, con-
ditions and obligations set forth in the original application and construction
permit. Upon completing construction, the permittee of a directional or nondi-
rectional TV station, or a nondirectional AM or FM station, may begin pro-
gram tests upon sending a notice to the Commission in Washington, D.C., pro-
vided that within ten days thereafter the permittee files Form 302. Permittees
of AM or FM directional stations must file a request for program test author-
ity with their applications for license, and must await grant of such authority
before beginning program tests. Program test authority should be issued with-
in ten days. Also, an antenna proof-of-performance must be filed with any re-
quest by an AM station with a directional antenna. Rule 73.1620.
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A formal license is issued routinely if no new cause or circumstance has
come to the attention of the Commission that would make operation of the sta-
tion contrary to public interest. Program test authority confers full commer-
cial operating rights, as it the station were regularly licensed, but may be
modified or withdrawn if interference or other problems warranting such
action develop.

4. VOLUNTARY ASSIGNMENT OF LICENSE
OR TRANSFER OF CONTROL

FCC Form 314 must be used to request the Commission’s consent to
assign the assets associated with a construction permit or broadcast license.
Form 315 is used to request Commission approval to transfer control of a cor-
poration holding a construction permit or broadcast license. Rule 73.3540.
Form 316, usually called the “short form,” should be filed under the following
circumstances:

* assignment from an individual or individuals (including partnerships) to a
corporation owned and controlled by such individuals or partnerships
without any substantial change in their relative interests;

* assignment from a corporation to its individual stockholders without ef-
fecting any substantial change in the disposition of their interests;

* assignment or transfer by which certain stockholders retire and the inter-
est transferred is not a controlling one;

® corporate reorganization that involves no substantial change in the benefi-
cial ownership of the corporation;

* assignment or transfer from a corporation to a wholly owned subsidiary
thereof or vice versa, or assignment from a corporation to another corpora-
tion owned or controlled by the assignor’s or transferor’s stockholders,
without substantial change in their interests; or

* assignment of less than a controlling interest in a partnership. Rule

P
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6. AUTHORIZATION, MODIFICATION AND RENEWAL
OF AN AUXILIARY BROADCAST SERVICE STATION

FCC Form 313 should be filed by applicants seeking authorization to oper-
ate an auxiliary station or to make changes to an authorized auxiliary station.
Since June 1, 1982, license renewals of auxiliary stations are automatically
granted with the license renewals of the associated stations unless specifically
indicated on FCC Forms 303-C, 303-N and 303-S. This automatic renewal pro-
cess, however, does not include auxiliary stations licensed to international
broadcast stations, network or educational entities, motion picture and televi-
sion program producers and cable television system operators who are not also
licensees of AM, FM, TV or LPTV stations. Non-broadcast licensees should
use FCC Form 313-R for renewal of their auxiliary stations.

The most common deficiency in filling out FCC Form 313 is the applicant’s
failure to provide all the required information. The following is a listing of
other problem areas, together with suggestions on how to complete Form 313
correctly.

¢ Question 8B. When applying for base/mobile remote pickup stations, spec-
ify the highest power of all of the units to be covered by the application.

* Questions 9A and 12C. When side-mounting antennas for auxiliary sta-
tions on the towers of existing broadcast stations, verify coordinates and
heights of these towers with the current licenses for the broadcast sta-
tions.

¢ Questions 12C, D, E and F. A sketch of the transmitting antenna support
structure must accompany the application. The heights shown on the
sketch should correspond to the answers to Questions 12C (overall height
above ground level), 12D (elevation of ground above mean sea level at
antenna site) and 12E (elevation above ground of antenna center of
radiation).

¢ Question 12C. Include any top-mounted antennas in computing the overall
height of the antenna supporting structure above ground. This answer
should specify the height to the very top of the structure.

¢ Question 12F. The sketch of the antenna supporting structure should in-
clude the height above ground of the building roof, when the antenna is
constructed on the roof of a building. This is in addition to supplying the
overall height above ground level and the elevation of the antenna center
of radiation.

*  Question 14. When TV auxiliary transmitting equipment is proposed (e.g.,
STL, relay and TV pickups) and also is type accepted, you may respond
with “type-accepted equipment.” It is not necessary to provide the manu-
facturer, type acceptance number and rated power as requested. Aural
STL equipment is currently not subject to type acceptance.

*  Question 15. When a new antenna supporting structure does not require
FAA notification due to shielding exemption (e.g., existing structures,
natural terrain or topographic features of equal or greater height), a state-
ment explaining in detail the basis for this exemption should be included
with the Form 313.

Furthermore, licensees of TV pickup stations should be aware that the
Commission amended the TV auxiliary rules (Part 74, Subpart F), effective
January 10, 1983 (BC Docket 81-793). Included in these rule changes is the re-
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quirement that TV pickup transmitters be licensed as a group or system,
rather than individually as they are now authorized.

TV pickup systems for any number of mobile transmitters will be licensed
to operate in a specific area using frequencies within a specific band desig-
nated in Rule 74.602(a).

Applications for consolidation of individual TV pickup mobile stations
into licensed systems will be accepted only at the time that the associated
(Part 73) station files its license renewal application. FCC Form 313 shanld he
used when applying for consolidation. A listing of the individually licensed
transmitters, including their call signs, to be consolidated in a single system
should be attached to the Form 313.

If you have questions concerning FCC Form 313, contact the Auxiliary
Services Branch of the FCC at (202) 634-6307 between 8:00 a.m. and 5:00 p.m.,
Eastern Time.

7. APPLICATION FOR RENEWAL OF LICENSE

a. Filing Deadlines

All licensees (except those television and noncommercial stations selected
to complete the long form audit) must file FCC Form 303-S, the simplified re-
newal application (SRA).* Form 303-S requires broadcasters to list the licen-
see’s name and location, to certify whether the Annual Employment Reports
(FCC Form 395) and Ownership Report (Form 323 or 323-E) have been filed as
required, and to certify that the licensee has complied with foreign control and
ownership restrictions. The form also inquires as to the applicant’s involve-
ment in specific legal actions and whether the required documents have been
placed in the public inspection file. Finally, a statement is provided in which
the applicant waives any claim to the use of any radio frequency “as against
the regulatory power of the United States.”

FCC 303§ United States of America Approved by OME
February 1963 Federal Communications Commission - mfm
Washington, D.C. 20554
APPLICATION FOR RENEWAL OF LICENSE FOR COMMERCIAL AND NONCOMMERCIAL AM, FM OR TV BROADCAST su'nou
1 Name of Appiscant - Stest Adoress - N
CofLenes  [Cay T T [sme - ~ JaPcCoss
= — — I — — =—
2 Havy e iooung reparts raparts bee ed fied with ihe Commeasion the appicant i compkance with
{(a) The Annual Empioyment Reports (FCC Form () The sppbcant's Ownerstup Report (FCC Form 323 mwdw:mdm
395) a3 recured by Secton 73 36120t the Comm. or 323€) as 42 roquwred by Seciion 73 2615 of the Com- Communications Acl of 1934, a8
s ier? mspion’s rules | amended, relsing 1o ierests of
Vu No nmwwmmmm mmb’mmm’:
1 No. aach a4 Exhtrt No an eaplenstion 125t ownersiup repon was bhed ' Yos No
c-umuumm conewal apphcation 1 No, attach as Extwbd No
with whuch A was filed | wne 2

Television and Radio Broadcast Stations

Renewal applications 303-S, 313-R (auxiliary facility) and 349-R (FM
Booster) must be filed every five years for television stations or every seven
years for radio stations on or before the first business day of the fourth month
prior to the expiration of the station’s license. Rule 73.1020. The next license
expiration periods and the deadlines for filing, as of April 30, 1984, are as
follows:

*As of the Legal Guide’s publication date, the Commission’s postcard (SRA) renewal deci-
sion (Report and Order in Docket 80-253, FCC 81-146, 49 Rad. Reg. [P&F] 740 [1981}; Memoran-
dum Report and Order in BC Docket 80-253, 87 F.C.C.2d 1127 [1981]) was still on appeal to the
federal courts. Black Citizens for a Fair Media and Henry Geller et al filed on March 10, 1984 a
petition for certiorari to the U.S. Supreme Court. The U.S. Court of Appeals for the D.C. Circuit
had denied the parties’ petition for rehearing in December, 1983.




REPORTING REQUIREMENTS/PROCEDURES

19

TELEVISION BROADCAST STATION

LICENSE EXPIRATION PERIODS

Expiration Date OCT.1,1986 DEC. 1, 1986 FEB. 1, 1987 APR. 1, 1987
Filing Deadline JUN. 1, 1986 AUG. 11,1986 OCT. 1, 1986 DEC. 1, 1986
D.C. N.C. FLA. ALA.
MD. S.C. P.R. GA.
VA. V.IL.
W.VA.
Expiration Date JUN. 1, 1987 AUG. 11,1987 OCT.1, 1987 DEC.1,1987 |
Filing Deadline FEB.1,1987 | APR.1,1987 | JUN.1,1987 AUG. 1, 1987
ARK. IND. MICH. ILL.
LA. KY. OHIO WISC.
MISS. TENN.
Expiration Date FEB.1, 1988— | APR.1,1988 JUN. 1, 1988 AUG. 11,1988 :
Filing Deadline OCT. 11,1987 DEC. 1, 1987 FEB. 1, 1988 APR.1,1988
IOWA COLO. KAN. TEX.
MO. MINN. NEB.
MONT. OKLA.
N.DAK.
S. DAK.
Expiration Date OCT.1,1988 | DEC.1, 1988 FEB. 1, 1989 APR.1,1989 |
Filing Deadline JUN. 1, 1988 AUG. 1, 1988 OCT. 1, 1988 DEC. 1,1988
ARIZ. CALIF. ALASKA CONN.
IDAHO GUAM MAINE
NEV. HAWAII MASS.
N. MEX. OREGON N.H.
UTAH SAMOA R.I.
WYO. WASH. VT.
| ExpirationDate | JUN.1,1989 | AUG. 1, 1989
Filing Deadline FEB.1,1989 | APR.1,1989 |
N.J. DEL.
N.Y. PA.
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RADIO BROADCAST STATION

LICENSE EXPIRATION PERIODS

i
_

l quatlgg%e_-j OCT I_lgﬁ_ T—_VDEJC_I 1988
[ Filing Deadline | JUN.1,1988 | AUG.1,1988 |
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W.VA.
| ExpirationDate | JUN.1,1989 | AUG.1, 1989
[ Filing Deadline | FEB.1,1989 | APR.1, 1989
ARK. IND.
LA. KY.
MISS. TENN.
R S S
| ExpirationDate | FEB.1,1990 | APR.1,1990
[ Filing Deadline _L OCT. 14,_198_9ﬁ DEC. 1, 1989
A IOWA COLO.
MO. l MINN.
MONT.
| N.DAK.
J S. DAK.
ExpxratlonDate —_ OCT 1, 19% —_> DE—C I 1—990
| Filing Deadline 4 JUN.1,1990 | AUG.1,1990
, ARIZ. CALIF.
IDAHO
NEV.
‘ N. MEX.
UTAH
| WYO. | o
rEx;nrz;tlonDate 1 JUN 1 1991 4 AUE I ‘§9i‘
LF@ngDeadhne_ il FEB.1,1991 | APR.1,1991
N.J. DEL.
N.Y. PA.

]
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T |
"FEB.1, 1989 APR.1, 1989

OCT. 1, 1988 DEC. 1, 1988

FLA.
P.R.
V.IL

OCT 1,1989

|

—J

. JUN.1

JUN.1,1989 |

MICH.
OHIO

1990
FEB. 1, 1990

KAN.
NEB.
OKLA.

FEB. 1, 1991
OCT. 1, 1990

ALASKA
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HAWALII
OREGON
SAMOA
_WASH.
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ALA. '
GA.

DEC.1,1989 |
'AUG.1,1989 |

ILL.
WISC.

| AUG.1,1990
_APR. 1, 1990
TEX.
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FM and TV Translators

Renewal applications (FCC Form 348) for FM Translators must be filed
every seven years, and renewal applications (FCC Form 348) for TV Trans-
lators must be filed every five years, on or before the first business day of the
fourth month prior to the expiration of the station's license. The next license
expiration periods, as of April 30, 1984, are as follows:

FM BROADCAST STATION
TRANSLATOR EXPIRATION PERIODS

ALABAMA AL 8-1-90 MONTANA MT 8-1-84
ALASKA AK 4-1-89 NEBRASKA NE 12-1-90
ARIZONA AZ 12-1-89 NEVADA NV 2-1-90
ARKANSAS AR 8-1-90 NEW HAMPSHIRE NH 6-1-90
CALIFORNIA CA 4-1-90 NEW JERSEY NJ 6-1-90
COLORADO CcO 6-1-89 NEW MEXICO NM 8-1-89
CONNECTICUT CcT 6-1-90 NEW YORK NY 6-1-90
DELAWARE DE 6-1-90 NORTH CAROLINA NC 8-1-90
DC DC 6-1-90 NORTH DAKOTA ND 4-1-91
FLORIDA FL 8-1-90 OHIO OH 6-1-90
GEORGIA GA 8-1-90 OKLAHOMA OK 10-1-90
GUAM GU 4-1-89 OREGON OR 2-1-89
HAWAII HI 4-1-89 PENNSYLVANIA PA 6-1-90
IDAHO ID 10-1-88 PUERTO RICO PR 8-1-90
ILLINOIS IL 8-1-90 RHODE ISLAND RI 6-1-90
INDIANA IN 8-1-90 SOUTH CAROLINA SC 8-1-90
IOWA IA 2-1-86 SOUTH DAKOTA SD 2-1-91
KANSAS KS 12-1-90 TENNESSEE TN 8-1-90
KENTUCKY KY 8-1-90 TEXAS TX 10-1-90
LOUISIANA LA 8-1-90 UTAH UT 10-1-89
MAINE ME 6-1-90 VERMONT VT 6-1-90
MARYLAND MD 6-1-90 VIRGINIA VA 8-1-90
MASSACHUSETTS MA 6-1-90 VIRGIN ISLANDS VI 8-1-90
MICHIGAN MI 8-1-90 WASHINGTON WA 12-1-88
MINNESOTA MN 4-1-89 WEST VIRGINIA wVv 6-1-90
MISSISSIPPI MS 8-1-90 WISCONSIN WI 8-1-90

MISSOURI MO 8-1-90 WYOMING wY 6-1-84
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TRANSLATOR EXPIRATION PERIODS

ALABAMA AL 8-1-88 MONTANA MT
ALASKA AK 4-1-87 NEBRASKA NE
ARIZONA AZ 12-1-87 NEVADA NV
ARKANSAS AR 8-1-88 NEW HAMPSHIRE NH
CALIFORNIA CA 4-1-88 NEW JERSEY NJ
COLORADO CoO 6-1-87 NEW MEXICO NM
CONNECTICUT CT 6-1-88 NEW YORK NY
DELAWARE DE 6-1-88 NORTH CAROLINA NC
DC DC 6-1-88 NORTH DAKOTA ND
FLORIDA FL 8-1-88 OHIO OH
GEORGIA GA 8-1-88 OKLAHOMA OK
GUAM GU 4-1-87 OREGON OR
HAWAII HI 4-1-87 PENNSYLVANIA PA
IDAHO ID 10-1-86 PUERTO RICO PR
ILLINOIS IL 8-1-88 RHODE ISLAND RI
INDIANA IN 8-1-88 SOUTH CAROLINA SC
IOWA IA 2-1-89 SOUTH DAKOTA SD
KANSAS KS 12-1-88 TENNESSEE TN
KENTUCKY KY 8-1-88 TEXAS TX
LOUISIANA LA 8-1-88 UTAH UT
MAINE ME 6-1-88 VERMONT VT
MARYLAND MD 6-1-88 VIRGINIA VA
MASSACHUSETTS MA 6-1-88 VIRGIN ISLANDS VI
MICHIGAN MI 8-1-88 WASHINGTON WA
MINNESOTA MN 4-1-87 WEST VIRGINIA wv
MISSISSIPPI MS 8-1-88 WISCONSIN WI
MISSOURI MO 8-1-88 WYOMING WY

8-1-84
12-1-88
2-1-88
6-1-88
6-1-88
8-1-87
6-1-88
8-1-88
4-1-89
6-1-88
10-1-88
2-1-87
6-1-88
8-1-88
6-1-88
8-1-88
2-1-89
8-1-88
10-1-88
10-1-87
6-1-88
8-1-88
8-1-88
12-1-86
6-1-88
8-1-88
6-1-84
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b. “Audit Form” and Composite Week Dates

At least five percent of television and noncommercial radio renewal appli-
cants will be randomly selected to complete an “audit form” (Form 303-C for
Commercial Television, and Form 303-N for Noncommercial Licensees), which
is similar in length to the past television renewal application. No commercial
radio licensee will be selected to submit an “audit form.” Problems arising from
either the simplified renewal form or the “audit form” may be resolved through
Commission telephone inquiry or correspondence.

This procedure rarely requires TV applicants to file both a short and long
audit form. The FCC sends only selected TV applicants the audit form for fill-
ing out. However, if the FCC determines that more information is needed from
a TV licensee who has filed only the simplified renewal application, the licensee
may be required to file an “audit form” in addition.

Each year the Commission will release composite week dates to be used by
all television licensees filing for renewal that year. Applicants filing the post-
card form must take program logs for the dates of the composite week, make
copies of those logs and place the copies in the public inspection file on the date
that the renewal application is due to be filed at the FCC. This is all these
applicants are required to do with regard to the composite week.

On the other hand, licensees selected to complete the extensive renewal
audit form (Form 303-C) must use the composite week dates as the basis for
compiling programming data required on the audit form in addition to placing
the logs in the public file. These applicants also are required to file with the
FCC a copy of the program logs covering the composite week as an exhibit to
the audit renewal form.

The FCC announces the composite week dates for commercial television
stations each year, usually in June. For example, the 1984 composite week
dates are as follows:

Sunday .......... April 17,1983
Monday ......... October 25, 1982
Tuesday ......... March 15, 1983
Wednesday ....... July 7, 1982
Thursday ........ September 23, 1982
Friday ........... August 20, 1982
Saturday ......... December 18, 1982

Licensees of commercial television stations with license expiration dates
of February 1 and thereafter in calendar year 1984 and which are rundomly sel-
ected to file the renewal audit form (FCC Form 303-C) will use the above dates
for answering questions 4, 8, 11 and 12 of Section III of the Form 303-C.

These dates also will constitute the composite week for use by commercial
television applicants preparing applications for assignment of license (FCC
Form 314) and transfer of control (FCC Form 315) that are filed in calendar
year 1984,

If automatic program logging devices are used by the station, transfer the
required information from the recording, tape or other logging means em-
ployed for the days in question and submit that information in written log
form. Attach to the written log a certificate from a responsible person on the
station’s staff to the effect that the data on the written logs accurately reflect
what was actually broadcast. All licensees then must place these written logs
(along with their certifications) in the public file on the date their renewal
applications are due for filing. Licensees selected to submit the audit form also
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must mail the written logs as an exhibit to the renewal application. The under-
lying recording, tape or other logging device should not be filed with the
Commission.

8. NEW OR MODIFIED CALL SIGN

The procedures for applying for a new call sign or changing an existing call
sign are set forth in Rule 73.3550 (as amended).* Applicants for new gtations
may not request a new call sign assignment until a construction permit has
been granted. Applicants for transfer or assignment of an outstanding con-
struction permit or a license may request a new call sign when the application
for transfer or assignment is filed or any time thereafter. However, if an effec-
tive date is desired before the application is granted by the Commission and
the transfer is consummated, the request must be accompanied by written
consent from the transferor or assignor. Otherwise, the call sign assignment
will be made effective after notification to the Commission of the consumma-
tion of the transfer. Should the call sign of a station whose construction permit
or license has been transferred conform to that of a commonly-owned station
not part of the transaction, the transferee or assignee must request a different
call sign within 30 days. Failure to do so will result in the Commission’s select-
ing an appropriate call sign.

Call signs are assigned by the Commission on a “first-come-first-served”
basis. An up-to-date listing of assigned call signs is maintained at the FCC. In-
formation as to the availability of a particular call sign may be obtained by
calling the Commission at (202) 634-1923.

Requests for a new or modified call sign must be made by letter to the Sec-
retary, Federal Communications Commission, Washington, D.C. 20554. Appli-
cants are no longer required to send copies of the request to each AM, FM and
TV station whose community of license is wholly or partially within a 35-mile
radius of the applicant’s community of license. An original and one copy are to
be sent to the Commission. At present there is no filing fee.

As many as five call signs, listed in descending order of preference, may be
included in a single request. Objections to a requested call sign will no longer
be entertained at the FCC. A party wishing to object to a certain call sign will
have to assert its rights under state or federal law in a local forum. Should it be
determined by a local forum that a station should not use a certain call sign,
the initial Commission action assigning a call sign will not preclude a different
assignment.

The Commission will assign four-letter call signs which begin with the let-
ter “K” if the station is west of the Mississippi River, or the letter “W” if it is to
the east. However, the call sign of a new or acquired station may be conformed
to the three-letter call sign of a commonly-owned station. Applicants may
request any available combination of letters. Stations in different broadcast
services under common ownership may request the same basic call sign (with
“.FM” and “TV” suffix) regardless of the location of the communities of
license. FM or television stations wishing to add or delete the suffix “-FM” or
“TV” from an existing call sign need only send a letter of such request to the
Commission.

*In December 1983, the Commission eliminated that portion of its rules that mandated
FCC resolution of call sign disputes, and liberalized other then-existing call sign rules, including
the requirement that call signs be “in good taste.” As of April 1984, this matter was under recon-
sideration at the Commission.
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Applicants for a new or modified call sign may include in their letter a re-
quest for a specific effective date for the call sign assignment. Applicants
should not, however, rely on securing the desired call sign until notified by the
Commission that the request has been granted.

AND COMPLIANCE

1. FCC COMPLAINTS AND INVESTIGATORY
PROCEDURES

Tens of thousands of letters of complaints are received by the FCC each
month. The Commission disposes of most by letter to the complainant without
contacting the broadcast station in question. For those complaints involving
political broadcasts or fairness doctrine questions, the Commission encour-
ages prior good faith negotiations between licensees and persons seeking
broadcast time or having related questions. In the past, such negotiations
often have led to a disposition of the request or questions in a manner that is
agreeable to all parties.

In general, the Commission limits its interpretative rulings or advisory
opinions to cases in which the specific facts in controversy are before it for
decision. For those relatively few complaints that are not disposed of by Com-
mission letters, FCC personnel may appear at the broadcast station to investi-
gate the complaint, although this activity has been reduced dramatically
under the Commission’s deregulatory philosophy. The investigation visit
should not be confused with a routine engineering inspection that is discussed
in the next subsection. Only cases that raise substantial questions of fact af-
fecting a licensee’s qualifications to remain a broadcast licensee (for example,
fraudulent billing, employment discrimination, misrepresentation, as well as
other questions concerning character qualifications) may bring investigators
to a station’s door.

Advance notice of an investigation rarely is given, because the Commis-
sion normally acts on the premise that notice might compromise the effective-
ness of the investigation. This lack of notice can create difficult problems for
licensee management. You should understand at the outset that Commission
investigators are entitled to inspect some station materials without providing
any justification or doing anything other than identifying themselves and
making the request. These inateiials include, of course, the contents of the sta-
tion’s public file. They also include any and all program (for TV stations), oper-
ating and maintenance logs (within the period that these are required to be
retained) and annual equipment performance measurements.

Beyond inspecting these materials, Commission investigators are entitled
to interview station personnel (management or employees) and to inspect or
copy documents. If the questions they wish to pose or the documents they
wish to obtain are pertinent to a lawful Commission inquiry and compliance
within the time and at the place they request is not unreasonably burdensome
or oppressive, then the licensee has no legal privilege (for example, self-incrimi-
nation, lawyer-client communications, etc.) to refuse disclosure. Deciding
whether a particular request is proper, one with which you should cooperate or
one you are entitled to resist, can be quite difficult. For assistance, see FCC
Rules 73.1225 and 73.1226 which define FCC inspection rights and identify
which documents must be made available.

C. COMPLAINTS, CITATIONS C




I-16 NABLEGAL GUIDE TO FCC BROADCAST REGULATIONS

Commission investigators are instructed to seek out the highest manage-
ment authority at the station upon their arrival, to present their identification
and to state the subject matter of their investigation. Although they are not.
specifically instructed further, investigators also should be willing to explain
the relevance of any particular question addressed to management personnel
or of a request for a document pertinent to the subject matter of the investiga-
tion. Presumably, investigators also should be willing to discuss the scope of
their requests for documents or demands for lengthy interviews with station
management, 1t these appear to be unreasonable.

Investigators categorically deny that they ever enter stations on “fishing
expeditions.” However, during the investigation of a particular matter, an in-
vestigator may stumble upon evidence of station misconduct in another field.
The investigator is instructed, in that event, to seek the guidance of superior
authority at the Commission as to whether this matter should be added to the
investigation.

Because the judgments you may have to make are not easy and often re-
quire legal expertise, you should consider notifying legal counsel immediately
upon the arrival of Commission investigators. It is the policy of some licensees
not to sign any statement without counsel’s knowledge and advice.

You may wish to have your attorney present at any interview with you
and/or to consult with your attorney (in person or by phone) before responding
to any request for documents. Once again, although there are apparently no
specific instructions on the point, investigators should be willing to postpone
any interview with station management or request for documents until your
attorney can be consulted, if you so request.

This policy, however, does not extend to interviews with station
employees. It is limited to licensee “principals”— substantial owners, officers,
directors or an employee general manager. The Commission takes the position
that licensee ownership or management has no right to be present at an inter-
view with a station employee, and that the licensee’s counsel cannot normally
advise the employee, because the employee’s interest may be in conflict with
that of his or her employer. The Commission has even questioned the propriety
of a licensee’s paying for an attorney who advises the employee in the situa-
tion. Accordingly, although investigators may postpone interviews with you
or requests for documents until your counsel can be present, investigators will
not ordinarily postpone interviews with your employees for this purpose. If
counsel is present and the employee indicates that he or she wants that coun-
sel's advice and help, the investigators may ask whom the counsel represents
and who is paying for the counsel's services.

NAB has not taken a formal position on the legal correctness or the rea-
sonableness of the Commission’s views on this matter. At a minimum, how-
ever, you are entitled to advise your employees of their right to counsel of their
choice and their right not to sign anything at all or not to sign until a state-
ment has been typed and they have had a reasonable opportunity (usually
overnight) to read and reflect upon it. Whether you also should offer to make
your own counsel available to them, pay for an attorney of their choice or insist
that your own counsel be present at interviews with them (or at least at inter-
views that take place on station time and station property) are matters that
you should discuss with your counsel, taking into account both your right to
resist improper inquiries and your duty to cooperate with those that are
proper.

After an interview, a statement is prepared summarizing the investi-
gator’s interview. The investigator will ask the interviewer to read the state-
ment, make corrections if necessary, and sign the document. You have a right
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to refuse to sign the document if you disagree with its contents. The investi-
gator also will sign and date the document. This eliminates any possibility of
confusion at a later date as to what occurred during the meeting.

Investigators often request original logs or material to take with them,
because they are more legible. They will give you a receipt. A station manager,
however, may elect to copy the material. In fact, it is advisable to make copies
of any documents which are given to the investigators. If a response is deemed
necessary, the Commission will return the documents to you to aid in prepar-
ing your response.

The Commission monitors station compliance with technical operation
and public inspection file requirements. The Field Operations Bureau annually
conducts on-site inspections of ten percent of all broadcast licensees (including
commercial radio broadcasters) chosen at random (drawn from a sample other
than the one used to determine the five percent of television and noncommer-
cial radio station licensees chosen to fill out the renewal “audit form”). Such in-
spections include review of technical operations and facilities to ascertain their
maintenance at the level required by the Commission’s rules and the licensee’s
authorizations. The inspections also include review of the licensee’s authoriza-
tions and the public inspection files. On-site inspections may occur at any
time, while “audit forms” are associated only with the renewal process. See
Chapter V, page V-5 for the Field Operations Bureau Checklist for Maintain-
ing Public Inspection Files.

In addition, the Commission’s Complaints and Investigations Branch also
may conduct on-site inspections of an unspecified number of randomly sel-
ected stations, depending on budgetary constraints. If they are conducted,
random inspections by the Complaints and Investigations Branch will exclude
commercial radio licensees. The inspections will not be investigative fishing
expeditions, and station staff members will not be interviewed. Rather, Com-
plaints and Investigations Branch personnel only will review such materials as
those contained in the local public file—in other words, kinds of data routinely
reviewed by the FCC. Investigations of such matters as unauthorized trans-
fers of control or misrepresentation also will be handled by the Commission’s
Complaints and Investigations Branch staff.

2. FCC CITATIONS FOR VIOLATION OF TECHNICAL
RULES

On inspection, members of the Field Operations Bureau (FOB), located at
FCC field offices, examine stations for violations of the Commission’s engi-
neering standards and other rules. Ordinarily an FOB inspection is technical
and extends to a broad range of matters (e.g., monitor readings, condition of
equipment, safety, remote control, EBS, modulation, directional antenna per-
formance, local public file and similar documents).

After an investigation occurs, the licensee will receive either (1) no notice
at all, if the investigator determines no violation exists; (2) a written letter
alerting the station that a problem area exists that could, if continued, result
in a violation or prevent a station from performing effectively; or (3) an Official
Notice of Violation (FCC Form 793-A).

An Official Notice of Violation indicates that a station has violated a
specific rule and lists the rule section or the provision of the Communications
Act violated and sets forth the particulars of the violation. A written response
is required, within ten days of receipt. Failure to do so will result in a Notice of
Violation. In replying, the licensee may either deny that any violation has
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taken place and explain the reasons for the denial, or choose to admit the viola-
tion. If the licensee admits the violation, it must (1) explain the cause and what
the licensee has done to correct it, and (2) explain what steps the licensee has
taken to ensure il will not reoceur. If the licensce, for any reason, wishes addi-
tional time to reply or to complete necessary corrections, it still is obligated to
acknowledge the Notice of Violation, and to state when the reply will be forth-
coming.

In responding to an Official Notice of Violation, the licensee should reply
directly tu tire Tieid Oiiice issuing the Notice, rather than to the Commission
in Washington, D.C. It is important that the reply be signed by the licensee, or
an authorized representative. It also is important that the reply be strictly
limited to the Notice of Violation. Extraneous matters such as a request for re-
newal of a license should not be included.

Once the Field Office receives the reply, it will review the correspondence
and forward it to Field Operations Bureau headquarters in Washington. The
FOB headquarters will determine whether referral to the Mass Media Bureau
is appropriate. If it feels that more information is needed, it will send to the
licensee Form 789, which requests additional or clarifying information. (This
might happen, for example, when the licensee says it must order a part and
will receive the part in four weeks. Form 789 will request that the Field Office
be notified when the part is received.)
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3. COMPLIANCE: CHECKLIST OF REQUIRED RECORDS

Licensees can avoid the trauma of an FCC inspection by performing a peri-
odic in-house inspection. This in-house inspection ensures that the station’s
technical plant and operating procedures are in accordance with FCC Rules
before the inspector arrives. In July 1982, the FCC'’s Field Operations Bureau
prepared a checklist for AM and FM broadcast stations of regulations that
govern these stations (Appendix I-D). A similar checklist for television sta-
tions will be released in 1984. Rule 73.1225 requires the following records be
made available to FCC representatives:

TECHNICAL

COMMERCIAL AND NONCOMMERCIAL
AM STATIONS

[0 Equipment performance measurements required by Rule
73.1590.

[0 Copy of the most recent antenna resistance or common point
impedance measurements submitted to the FCC.

00 Copy of the most recent field strength measurements made to
establish performance of directional antennas required by Rule
73.151.

0 Copy of the partial and skeleton directional antenna proofs of
performance as required by Rule 73.154 and made pursuant to
the following requirements:

(a) Rule 73.67, Remote control operation;

(b) Rule 73.68, Sampling systems for antenna monitors;

(c) Rule 73.69, Antenna monitors;

(d) Rule 73.61, AM directional antenna field strength and
proof-of-performance measurements.

[0  Written designations for chief operators and, when applicable,
the contracts for chief operators engaged on a contract basis.

COMMERCIAL AND NONCOMMERCIAL
FM STATIONS

[0 Equipment performance measurements required by Rule
73.1590.

[0 The written designation for chief operator.




CHAPTER II:

PROGRAMMING
POLICIES
AND PRACTICES

A. PROGRAM LOGS
1. COMMERCIAL RADIO

The FCC'’s radio deregulation proceeding eliminated all program logging
requirements for commercial radio stations. However, despite the absence of
FCC rules, these stations still may want to keep a program log in order to en-
sure a smooth on-air operation and/or maintain “proof-of-performance” evi-
dence that spots contracted for actually ran. Although commercial radio
broadcasters may establish any program logging system they choose, basic
recordkeeping concerning the airing of commercials still is essential to the
maintenance of good relationships with advertisers and agencies.

Note that in response to a court remand asking the Commission to recon-
sider and explain in greater detail its elimination of the program logging re-
quirements applicable to commercial AM and FM stations, the FCC adopted a
Second Report and Order on March 1, 1984. The Commission found that the
logging requirement is not justified at this time, and it modified its issues/
programs filing requirement to allay the court’s concerns. See Chapter V, page
V-6. (FCC program logging rules still apply to all television stations and to
noncommercial radio stations.)

A

I1-1
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Immediately following the FCC's announcement of its radio deregulation
decision, NAB and the Radio Advertising Bureau (RAB) met with representa-
tives of the American Association of Advertising Agencies (AAAA) and the
Association of National Advertisers (ANA) to devise a voluntary system of
commercial recordkeeping. All parties agreed that orderly records of the date,
time, duration and advertiser name(s) of each commercial broadcast are the
minimum necessary for a station’s internal purposes and for successful and ef-
ficient dealings with purchasers of advertising time. Advertiser and agency
1epresenialives who met with NAB and KAB were satistied that this informa-
tion would substitute adequately for the information formerly required by
FCC rules.

Radio operators may establish their own logging and proof-of-performance
systems. NAB and RAB, however, strongly recommend that radio broad-
casters keep the records described above. Radio broadcasters also should indi-
cate, on station invoices, that the information maintained is accurate and
available for inspection by advertisers and agencies. The following invoice lan-
guage is suggested:

Station (your call letters) warrants that the information shown
on this invoice, concerning the dates, times, durations and
sponsors of commercial announcements broadcast, is true and
correct and was taken from the Commercial Record produced
and maintained at the Station. Commercial Record proof-of-
performance information for particular commercial announce-
ments will be made available, on request, for inspection by the
relevant Advertiser or Agency for a minimum of 12 months
from the month of broadcast.

Commercial radio stations adopting the NAB/RAB commercial record-
keeping recommendation may use a recordkeeping format modeled after the
one in Appendix II-A. This form includes entries for the date, time, duration
and sponsor(s) of a station’s commercial spots.

Again, radio licensees may adopt any recordkeeping course that will serve
their internal and business purposes. However, the minimal recordkeeping
developed by NAB and RAB allows these licensees to benefit from the paper-
work reductions of radio deregulation, yet does not jeopardize their relation-
ships with advertisers and agencies.

2. TELEVISION PROGRAM LOGGING INSTRUCTIONS

Personnel responsible for maintaining program logs must be familiar with
the FCC’s logging rules. See Rules 73.1800 and 73.1810. (The FCC’s logging
rules appear in Appendix I11-B.) This section discusses FCC rules on television
program logging and contains instructions and additional "explanation. A
sample log form (filled in with sample entries) appears on page I1-11. Referring
to the log while reading this section will aid you in understanding the Commis-
sion’s logging requirements. The 40 line numbers on the left margin of the log
are not required; they are used here as references to specific illustrations of the
logging requirements.

The sample log format is designed to include the information actually re-
quired by FCC logging rules and, if properly kept, will provide the program-
ming information that must be supplied to the FCC in the event of a renewal
audit. It is recognized, however, that many stations desire more detailed infor-
mation in their logs than the minimum prescribed by the FCC. Any innovation
that will make a licensee’s logs more useful in carrying out its responsibilities,
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and yet maintain the minimum of information required by the FCC, is encour-
aged. Note that the sample form allows for additional columns, if needed. Also,
stations may delete information not required to be logged before making a
television log available for public inspection or prior to fulfilling composite
week requirements.

While some stations already may have adopted the sample log suggested
here, others no doubt have different logging formats adequate for their pur-
poses. The important fact is that the log— whatever form it takes—is designed
to include all required information. Therefore, even if a station chooses not to
follow our sample format, it should check the following instructions closely to
assure that it complies with the Commission’s logging requirements.

The FCC program logging rules require a complete chronological record, in
hourly segments, of virtually all material broadcast. Logs must be kept in an
orderly and legible manner. Handwritten entries are permissible as long as
they can be read clearly. Key letters or abbreviations may be used if the full
meaning or explanation appears at some point on the day’s log. Also, each
sheet must be numbered and dated, and the log must show the local time in ef-
fect (e.g., EST, EDT, CST, CDT, etc.). The log must be signed by the log
keeper when going both on and off duty. (The above information is on our
sample log form, but most of it could just as well be displayed on a cover sheet
numbered page 1 of the log. See page 11-10 of this section.)

The sample program log columns are numbered from one (1) to seven (7).
Instructions for the use of each column follow:

Column 1. Enter the time each required station identification is made.
Express the time in hours and minutes; for example, 8:00 a.m.
Indicating seconds is not required for any of the time entries in
column 1, although stations using computerized or automatic
logging devices may wish to include such information. See
sample log, column 1. The hourly station identification entry
will serve to divide the log into hourly segments, as the rules
require. See Rule 73.1810, and sample log, lines 5 and 34.

In column 1, also enter the beginning time of each program.
(Stations keeping handwritten logs may find it easier to record
this information in a separate column and use an adjacent col-
umn to indicate the ending time of each program.) If desired,
these times may be entered only once for an entire program,
even though separate programs may be scheduled within the
time. (Not shown in the sample log.) For instance, if news or
sports segments are broadcast within a single program, they
may be entered below the longer program, with their beginning
and ending times indented or otherwise distinguished to indi-
cate that they were broadcast within the longer program. See
Rule 73.1810(b)(1)(ii).

Column 2. At the minimum, enter the duration of each commercial mes-
sage or spot or the total duration of all commercial matter
(CM) in each hourly time segment. A station need not show the
“on” times of commercials. Moreover, it need not distinguish
between commercial continuity (CC) and commercial an-
nouncements (CA) for logging purposes. Such programming
need only be entered as commercial matter (CM). The total dur-
ation of all commercial matter in each hourly time segment (be-
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Column 3.

the hour) may be shown in one entry, rather than by individual
time entries for each commercial message. See Rule
73.1810(d)(3). However, FCC rules permit licensees to log the
duration of each separate commercial message, if they desire.

The duration of CM should be as close an approximation to the
time consumed as possible. It is not necessary, for example, to
correct an entry of a one-minute commercial to show the actual
reading snead of the announcer, sven though the reading tiwe
might be a few seconds more or less than the scheduled time.
See Rule 73.1810(d)(3)(iii). The duration of announcements
other than CM, e.g., PSAs, need not be logged, although sta-
tions may find it desirable to do so for their own recordkeeping
purposes. See Rule 73.1810(b)(2)(ii), and sample log, column 2
which illustrates the entry of the duration of each program, in-
cluding commercial items, but the method used is optional.

With certain sponsored programs it is difficult to measure the
exact length of what would be considered commercial matter.
For example, some sponsored political and religious programs
may be logged merely as “sponsored.” No breakdown of com-
mercial matter is required. Naturally, this exception does not
apply to any program advertising commercial products or ser-
vices; nor is it applicable to any actual commercial announce-
ments. See Rule 73.1810(d)(3)(iii).

The FCC no longer requires a check mark showing that a spon-
sorship identification announcement has been given over the
air. The log entry identifying the sponsor of the commercial
matter will suffice to show that a sponsor ID was broadcast.
See sample log, lines 9, 18, 21, 25, 26, 33, 36, 37 and 39.

Enter the title of the program and, if sponsored, the name of
the sponsor. See sample log, line 24.

Stations broadcasting national network programs are not re-
quired to make a log entry of the name of the sponsor of such
network programs. Only the beginning and ending times and
program titles of network programs need be logged. The net-
work supplies all other required information for the composite
week. The composite week information furnished to the station
by the network must accompany the copy of the composite
week logs submitted with the license audit renewal applica-
tion. Licensees, otherwise, are not required to associate with
the logs the information that is furnished almost daily by the
network.

Non-network matter appearing in or adjacent to a network pro-
gram must be logged. See Rule 73.1810(c), and sample log,
lines 35, 38 and 40.

We suggest that program titles be typed in capital letters, but
the method used is optional. If the title includes the sponsor’s
name, e.g., XYZ NEWS, a separate entry is not required.

Where more than one advertiser participates in the cost of the
program, each advertiser must be entered as a sponsor. See
Rule 73.1810(a)(2).




PROGRAMMING POLICIES AND PRACTICES 1I-5

If a program continues onto the next log page, the title does
not have to be repeated.

For a program presenting a political candidate, enter the can-
didate’s name and his or her political affiliation. If sponsored,
include the name of the person or organization paying for the
program. See sample log, line 32.

Column 4. Indicate the source of each program as follows:

“L"-Local programs are any programs originated or produced
by the station and that also employ live talent over 50% of the
time. Such programs may be taped or recorded for later broad-
cast and are still classified as local. Local programs fed to a
network also may be classified as local. See Rule 73.1810(d)(i),
and sample log, lines 20, 24, 27, 30 and 32.

“NET"-Use the specific initials of the network concerned to in-
dicate network source, e.g., ABC, CBS, CNN, NBC. This re-
quirement applies to regional and special networks, as well
as national networks. See Rules 73.1810(b)(1)(iv) and
73.1810(d)(2)(ii), and sample log, lines 35, 38 and 40.

“REC"-A recorded program is any program not defined above.
This includes syndicated programs, taped or transcribed pro-
grams and feature films. See Rule 73.1810(d)(2)(iii), and sample
log, lines 1, 4, 6, 8,12, 16 and 17.

Column 5. Designate each program according to its predominant type of
content. Where appropriate, however, programs may be di-
vided into segments, with each segment designated as a dif-
ferent type on the log. For example, a 30-minute talk show may
be divided into two 15-minute segments, with one segment
devoted to a discussion of local issues with the mayor and
logged as Public Affairs (PA) and the other devoted to a dis-
cussion of religion with the local bishop and logged as religion
(R). Pay close attention to the definitions of program types in
Rule 73.1810(d).

Each program or program segment must be classified as one
(and only one) of the following basic types:

Agricultural (A)
Entertainment (E)
News (N)
Public Affairs (PA)
Religious (R)
Instructional (I)
Sports Programs  (S)
Other (0)

The following sub-categories may be used along with any one
of the above basic types to describe a program more accu-
rately:

Editorials (EDIT)

Political (POL)

Educational (ED)
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Column 6.

Column 7.

Note: While sub-categories may be used along with any of the
eight basic types, no two basic types may be combined. For ex-
ample, a program may be classified as both Public Affairs
(PA), a basic type, and Editorial (EDIT), 4 sub-category. It
may not be classified as both Public Affairs (PA) and Agricul-
tural (A), or Public Affairs (PA) and Religious (R), because
these are all basic categories. See sample log, line 32.

Programs such as “community bulletin boards.” swap shops.
auctions and “lost and found” should not be logged as Public
Affairs (PA). While such programs may provide a public ser-
vice, they do not deal with issues or problems. Therefore, they
should be logged as “Other (0).” See sample log, line 17. Simi-
larly, military recruiting programs should not be logged as PA
simply because they are furnished by the military. They
should be logged according to content. For example, a
recruiting program might be logged as “Public Service An-
nouncement (PSA)”. See, e.g., sample log, lines 14 and 29.

Although the type of commercial or noncommercial matter
may be entered in a separate, adjacent column, stations might
choose instead to enter this information in this column also.
Designate both commercial announcements and commercial
continuity as “CM” and public service announcements as
“PSA”™.

Stations may wish to include a separate column for the log
keeper’'s comments and/or remarks concerning the broadcast of
each program. See sample log, line 27. Comments also may be
indicated elsewhere on the log, e.g., at the bottom of the log
sheet or underneath the relevant program title.

Each person keeping the program log (the log keeper) must
sign that portion of the log corresponding to the time he or she
is on duty. The log keeper should enter the sign-on time and
sign the page where his or her tour of duty begins. Each suc-
ceeding page may be initialed in the space designated “oper-
ator,” until sign-off, when the log must be signed again and the
time the log keeper goes off duty entered. If the station uses a
cover sheet such as that mentioned earlier and shown on page
I1-10, that sheet could contain spaces for the log keeper to sign
on and off. Then, the log keeper merely could initial each page
of the log covered during the tour of duty.

Signatures on the log certify that all entries, changes or correc-
tions accurately represent what actually was broadcast. See
sample log, line 27. No separate certification statement is re-
quired. Falsification of logs under this procedure is a ground
for license revocation. For corrections or additions made after
the log keeper signs off, the FCC requires that an explanation
be made on the log or in an attachment to the log, dated and
signed by the log keeper, the station program director or man-
ager, or an officer of the licensee. See sample log, lines 21 and
22 and COMMENTS portion.
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3. GENERAL NOTES ON LOGGING

a. Promotional Announcements

A program promotional announcement that is paid for is commercial mat-
ter and must be logged as such. A promotional announcement of a future pro-
gram in which the sponsor’s name is part of the program title is not commer-
cial matter and need not be logged, unless an agreement for the sale of the pro-
gram provides for such promotional announcements (see below).

Examples:
1. “Watch the Afternoon Show at three o'clock Monday
through Friday.” NOT COMMERCIAL.

2. “Tune in at six-thirty for the Acme Sports Windup.”
NOT COMMERCIAL.

If, however, the announcement identifies the sponsor beyond use of its
name as part of the title, it is commercial matter and must be logged as such.

Example:

“Listen to the Sports Windup at six-thirty, brought to you by
Tenney Shoes.” MUST BE LOGGED AS COMMERCIAL.
See sample log, line 37.

If the agreement for the sale of the program provides that a certain num-
ber of promotional announcements be broadcast, then each of those announce-
ments must be logged as commercial, even though they otherwise conform to
examples 1 and 2 above. See Rule 73.18 10(d)(3)(ii).

Finally, promotional announcements broadcast by one station for or on be-
half of other commonly owned or controlled broadcast stations serving the
same community must be logged as commercial matter.

b. Public Service Announcements

A public service announcement (PSA) is one for which no charge is made
and one that promotes programs, activities or services of federal, state or local
governments or the programs, activities or services of nonprofit organiza-
tions, or any other announcements regarded as serving community interests.
See Rule 73.1810(d)(4).

A log entry must be made for each PSA. It must show the name of the
organization or interest on whose behalf the announcement was made. A mere
indication that a PSA on a certain subject was aired, e.g., “Health PSA,” will
not satisfy this requirement. See Rule 73.1810(b)(3), and sample log, lines 11,
13, 14, 15, 28, 29 and 31.

=0
wn
>

¢. Other Announcements

Each announcement made pursuant to the local notice requirements of
Rules 73.3580 (renewal pre-filing and post-filing), 73.3580(d)(3) (assignment of
license or transfer of control) and 73.3594 (designation for hearing) must be
entered on the log. The time of broadcast must be entered for each of these an-
nouncements. See sample log, line 34. Also, an entry must be made for each an-
nouncement of the broadcast of taped, filmed or recorded material pursuant to
Rule 73.1208.

An entry must be made for each announcement presenting a political can-
didate. It must include the candidate’s name and political affiliation. Of
course, the sponsor, if any, also must be named. See sample log, line 32.
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d. The Log Keeper

The program log may be kept by any station employee who has actual
knowledge of the facts required and who is competent. to perform the task. The
log keeper need not hold a radio operator’s license. If a station uses an auto-
matic logging machine, the log keeper must check the automatic equipment
periodically throughout his or her tour of duty to make sure that it is function-
ing properly. Any failure or malfunction of the equipment must be noted on
the log or an attachment. Additionally, and imnartantly the log keeper or
employee on duty must make the required entries in the log manually, should
the automatic logging equipment fail or malfunction in any way.

When going on and off duty, the log keeper or employee on duty must sign
the log or an attachment to the log. No formal certification regarding correc-
tions or proper operation of automatic logging equipment is required. The sig-
nature of the person on duty upon signing off is sufficient. Therefore, a licensee
should be certain that the log keeper is aware of the significance of his or her
signature and actually has performed the duties it signifies.

e. Logging Corrections

When the person keeping the log signs the log upon going off duty, the sig-
nature will constitute a certification that any changes or corrections made be-
fore signing off accurately represents what actually was broadcast. See sample
log, line 27. The Commission has stated that it would consider any falsification
under this procedure to be a ground for revocation of license. Corrections, as
well as additions, made after the log keeper signs off duty are governed by dif-
ferent requirements. An explanation of the reason for the change must be
made on the log or on an attachment to it. The explanation must be dated and
signed by either the person who kept that portion of the log, the station pro-
gram director or manager, or an officer of the licensee. The space marked
“COMMENTS” at the bottom of the sample log could be used for this purpose.
See sample log, lines 21 and 22 and COMMENTS portion.

Use of liquid paper correcting fluid or similar means of obliteration to
make corrections or deletions in logs after the log keeper signs off duty is pro-
hibited. See Rule 73.1800. Corrections or deletions must be made in a manner
that will permit an understanding of the change, e.g., by inserting the correc-
tions above the entry to be corrected, but by not eradicating the originial en-
try. See sample log, lines 21, 22 and 27. Billing, cueing and other information
not required to be logged may be changed at any time, because the logging
rules do not apply to such information. See Rule 73.1800(f).

f. Automatic Logging

The Commission permits automatic logging and does not evaluate specific
features of various automated systems or pass on their usefulness. Licensees
employing automatic logging must nevertheless meet the following require-
ments:

* They must be able to furnish the Commission accurately with all informa-
tion required to be logged.

* An employee on duty must be designated responsible for the automatic
logging process and the keeping of the written log. This duty includes
checking the automatic equipment periodically for malfunction or failure.
Each licensee may determine the frequency of such checks. If automatic
logging processes fail or malfunction, all required entries must be made
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manually on the written log until proper automatic operation resumes. See
Rule 73.1810(d).

¢ The employee responsible must sign the automatic log or a page attached
to either the log or logging data when starting and finishing duty, and
enter the time of each. The off-duty signature certifies periodic inspections
of the automatic logging equipment throughout the tour of duty and that,
to the best of the employee’s knowledge and belief, at no time did it fail or
malfunction, unless otherwise noted above the signature. The signature
also certifies that any part of the log kept manually is an accurate repre-
sentation of what actually was broadcast.

* Broadcasters in Puerto Rico are permitted to use automatic logging with
sequential Spanish language print-outs. However, any log submitted to
the Commission or its representatives must be translated into English.

¢ The licensee must extract any required information sought by the Com-
mission or its representatives from stored recordings or tapes for the days
specified. This information must be submitted in written form together
with the certified tapes or recordings from which it was extracted. Normal-
ly, a station employing automatic logging would have to submit a written
log only for the composite week. However, remember that if the station
were subject to a Commission investigation, it could be asked to submit
written logs for a much longer period. See Rule 73.1800.

g. Tradeouts

FCC rules provide that tradeout spots are commercial announcements.
Thus, they must be logged and computed as commercial matter. See Rule
73.1810(d)(3)(ii).
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4, SAMPLE LOG
Cover Sheet (Optional)

STATION WXXX-TV -- LITTLETOWN, PLAINSTATE

OFFICIAL BROADCAST LOG

DATE:

I. STATION OPERATOR DUTY PERIODS

Operator Time On Time Off

II. LOG CERTIFICATION

I hereby certify that the attached program log accurately reflects
what was actually broadcast.

NAME TITLE
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Sample Log
Page 1
Day  Friday
Date 04/20(84
STATION WXXX-TV FCC PROGRAM LOG Time = EDT
AIR TIME DURATION PROGRAM TITLE SOURCE PROGRAM REMARKS/
1 2 AND SPONSOR 3 4 TYPE 5 OPERATOR 6
1-| 05:14:47 3807 Test Tone REC )
2-| 05:52:54 0109 National Anthem
3-| 05:54:03 0037 Sign On
4-| 05:54:40 0500 TODAY IN THE WORLD REC
5-| 05:59:40 0020 PRO/ID 20/20 Mag PR
6-| 06:00:00 0025 SPECTACULAR FEATURE REC PA
7-| 06:00:25 0010 Spectacular Super Slide
8-| 06:00:35 0529 SPECTACULAR FEATURE REC PA
9-| 06:06:04 0031 Allen's Furniture CM
10-} 06:06:35 0101 Promo 9:00 Movie PR
11-| 06:07:36 0lo01 WAC Volunteers PSA
12-} 06:08:37 1113 SPECTACULAR FEATURE REC PA
13-| 06:19:50 0lol Education-N Kids School PSA
14-] 06:20:51 0032 Marine Corp. PSA
15-] 06:21:23 0100 Special Olympics PSA
l16-| 06:22:23 0606 SPECTACULAR FEATURE REC PA
17-| 06:28:29 0100 COMMUNITY BULLETIN BD. REC o
18- 06:29:29 0031 Winstone Cleaners CM
19-| 06:30:00 0007 Open News Headnotes
20-| 06:30:07 0500 NEWS HEADNOTES L N
21-| 06:35:07 08300060 | LEHI Beverage Co. CM
22-| QWen38e33~ T L~~~
23-| 06:36:07 0020 Stand By Slide News PA
Promo Kids 7-9 AM Wknds
24-| 06:36:27 0403 HEAVENLY MOMENTS - L R
Coun. of Churches
25-] 06:40:30 0030 Wright Insurance CM
26-| 06:41:00 0030 Gen. Mills Corn Flakes CM
27-| 06:41:30 0739 HEAVENLY MOMENTS L R tBlack aired
28-] 06:49:009 0031 Red Cross PSA apx. 10 secs.
29-| 06:49:40 0020 Air Force Recruiting PSA
30-| 06:50:00 0400 HEAVENLY MOMENTS Iy R
31-] 06:54:00 0030 Diabetes PSA
32-| 06:54:30 0500 JOE SMITH - DEM. I3 PA-POL
County Dem. Comm.
33-| 06:59:30 0030 Stop-Start Driver CM
Training School
34-] 07:00:00 0030 Anpnouncement per
Sec. 73.3580/1ID
35-] 07:00:30 0732 THE MORNING SHOW MBS
36-| 07:08:02 0060 GK Cars & Tires CM
37-| 07:09:02 0030 Promo Sports Windup CM
(Tenney Shoes)
38-] 07:09:32 0528 THE MORNING SHOW MBS
39~ 07:15:00 0060 Frank's Carpets CcM
40-| 07:16:00 0612 THE MORNING SHOW MBS
Oon | Operaqf'\or Announcer |Off On Operator or Announcer off
‘ Z)Au-,—kl\—\ Xu\'\/\ .00 | 7:00 ...ie«\ T e
On "/ .Operator onfpnnouncer off On 7. Operator or Announcer [Off
| 3
COMMENTS: ABC Ice Cream spot did not run after LEHI Beverage Co. spot, and
log keeper forgot to delete entry. L Beverage spot ran for 60 seconds,
rather than 30 seconds. /7’ ar (et N 7””*“ﬁ‘/ Wxxx-Tv 9/14 v
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B. FAIRNESS DOCTRINE, POLITICAL
BROADCASTS AND RELATED TOPICS

1. THE FAIRNESS DOCTRINE

a. In General

The fairness doctrine requires broadcasters to devote a significant amaunt
of time to coverage of “controversial issues of public importance,” and to make
sure that this coverage is not grossly out of balance— that a “reasonable oppor-
tunity” is afforded for presentation of contrasting views.

In essence, the fairness doctrine embodies two obligations. First, a broad-
caster must devote a significant amount of time to coverage of “controversial
issues of public importance.” Second, a broadcaster must ensure that its cover-
age of any given “controversial issue of public importance” is not grossly out of
balance; i.e., that a “reasonable opportunity” is afforded in the station’s overall
programming for presentation of significant contrasting or opposing view-
points on each issue.

To comply with the fairness doctrine, you must identify controversial
issues of public importance in your community. An issue must be both “contro-
versial” and “publicly important.” To determine whether an issue is “publicly
important,” ask yourself if resolution of the issue will have a significant impact
on your community. You might use as a guide the attention an issue receives
from the news media, governmental bodies and community groups.

To determine whether an issue is also “controversial,” you might inquire
whether substantial elements of your community are engaged in vigorous de-
bate over the issue. Sometimes there are important issues not subject to
debate. Here again, you may look to the news media, governmental bodies and
community groups to determine whether strong disagreement on the matter
exists.

In deciding which issues deserve coverage under the fairness doctrine, ask
yourself this question: Is the issue one that almost everybody in the commu-
nity cares about and wants to know about, and is it controversial? To some ex-
tent, your answer will depend upon your familiarity with your community. If
you conducted an ascertainment study, this could guide you. You also can and
should check other sources as well. These include local newspapers, other
broadcasters, public officials and community leaders.

If you discover vigorous debate among substantial elements of your com-
munity about a matter of paramount importance to your community, you
should cover it. However, you are not obliged to cover every controversial
issue of public importance within your community. As long as you select a few
of the most important issues to cover, and as long as you cover different view-
points on these issues, you should have no problems with the Commission
regarding fairness doctrine compliance.

You should give reasonable comparable exposure to significant contrast-
ing viewpoints on a “controversial issue of public importance” covered. Indicia
of comparable coverage are the total amount of time presented to each side,
frequency of presentation of viewpoints, and audience potential (i.e., schedul-
ing of broadcasts presenting each side of the issue).

The fairness doctrine is not like the “equal opportunities doctrine” that ap-
plies to political candidates; i.e., you do not have to give equal opportunities
for coverage of all viewpoints on a controversial issue, nor do you have to give
access to particular representatives on particular issues. For example, you
may address issues yourself in station-presented editorials. However, you
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must ensure that the audience that hears one side of a controversial issue of
public importance also will have a fair opportunity to hear the other side. As in
all other matters involving the fairness doctrine, the Commission typically
defers to the broadcaster’s reasonable and good faith judgment. The Commis-
sion gives the licensee discretion even if another result also would be reason-
able. Generally, the Commission does not involve itself in fairness doctrine
questions on its own initiative, but only when an aggrieved party files a com-
plaint.

As noted above, you should assess the comparability of exposure given to
opposing sides of an issue in terms of total amount of time, frequency of pre-
sentation and scheduling.

The total amount of time allotted to one side should not be disproportion-
ately greater than the total amount of time devoted to another side. In one
case, the FCC found a 5-1 ratio appropriate; in another case, a 3-1 ratio was ac-
ceptable. What is reasonable depends on the facts of a particular case.

One side should not be heard much more frequently than another side.
This problem often arises with spot announcements. If one side is presented
through 60 one-minute spots, it may not be reasonable to present the other
side in only one 20-minute program, because of the difference in length and fre-
quency or exposure.

Ensure reasonable comparability in the scheduling of presentations of
viewpoints on the issue. For example, it would be unfair to broadcast one side
of an issue during prime time or drive time, while presenting the other side
only during “graveyard” hours.

b. The Cullman Doctrine

A station broadcasting a sponsored spot or program on one side of a con-
troversial issue of public importance thereafter may not refuse to present the
opposing viewpoint merely because the station could not obtain paid sponsor-
ship for the opposing presentation. This corollary to the fairness doctrine is
known as the “Cullman” doctrine, named after the case in which the Commis-
sion first articulated this principle. However, a broadcaster may attempt to
obtain paid sponsorship for time used to respond to a controversial issue. The
station is not precluded from obtaining payment for such broadcasts if it is
able to do so.

c. The Personal Attack Rule

The personal attack rule serves to effectuate important aspects of the fair-
ness doctrine, without altering or adding to the substance of the doctrine.
Under the personal attack rule, if a station broadcasts an attack on Lhe hon-
esty, character, integrity or similar personal qualities of an identified person or
group during the presentation of views on a controversial issue of public im-
portance, it must take the following actions within one week of the attack:

e notify the person or group attacked of the date, time and identification of
the broadcast;

* send a tape, transcript or, if neither is available, as accurate a summary as
possible to the attacked party; and

* offer a reasonable opportunity for response.

As noted above, the Commission’s personal attack rule defines a personal
attack as an attack upon the honesty, character, integrity or similar personal
qualities of an identified person or group. Mere mention of a person or group,
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or even certain types of unfavorable references, do not necessarily constitute
personal attacks. Within the meaning of the rule, a personal attack is essen-
tially an accusation of moral turpitude.

The following are examples of statements that do not constitute personal
attacks:

e the mere imputation of a political motivation to an appointed public offi-
cial;

- G aclusativu iliai a pau bicuiar individual is "incompetent;”

e an attack on a particular individual's ability or knowledge; or

e criticism of a particular individual’s reasoning or conclusions.

In addition, the notification and offer of response provisions of the per-
sonal attack rule apply only when a personal attack is made on an identified
person or group during the presentation of views on a controversial issue of
public importance. The Commission has ruled that this encompasses personal
attacks made either during a continuing discussion of such an issue or those
made in relation to a discussion of such an issue. In the latter case, the attack
must occur within a reasonable period of time following the discussion of the
issue in order for the personal attack rule to be applicable.

The notification and offer of response provisions of the personal attack
rule do not apply to the following:

e apersonal attack on foreign groups or foreign public figures;

e personal attacks occuring during “uses” of broadcast stations by legally
qualified candidates for public office (see page 11-15 for definition of “use”);

e personal attacks made during broadcasts that are not “uses,” but that are
made by legally qualified candidates, their authorized representatives or
those associated with them in the campaign, on other such candidates,
their authorized representatives or persons associated with the candidates
in the campaign; and

e bona fide newscasts, bona fide news interviews and on-the-spot coverage of
bona fide news events, including commentary or analysis contained in any
such programs. (Note, however, that the notification and offer of response
provisions do apply to editorials of the licensee.)

d. The Political Editorializing Rule

The political editorializing rule in many respects parallels the personal at-
tack rule and is also closely related to the fairness doctrine. It requires a broad-
caster to provide notification, a transcript and an offer of reply time where a
broadcaster editorializes either for or against a legally qualified candidate for
public office.

Where the editorial constitutes an endorsement of a candidate, the notifi-
cation and offer of reply time is to be sent to the other legally qualified candi-
date or candidates for the same office in the same election.

Where the editorial constitutes an opposition to a candidate, the notifica-
tion and offer of response opportunity is to be sent to the candidate whom the
editorial opposed.

Note that the licensee is not obligated to allow the candidate to appear on
the air with his or her response if it does not want to, because such an appear-
ance could give rise to the “equal opportunities” rights in opposing candidates.
The broadcaster will be in compliance with the rule simply if it offers either the
candidate or a representative of the candidate the opportunity to respond to
the editorial.
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Where the editorial is to be broadcast at any time other than during the
period within 72 hours prior to election day, the requisite notification and offer
of reply time must be sent out within 24 hours after the editorial.

Where an editorial subject to the rule is broadcast within 72 hours prior to
the date of the election, however, the notification and offer of reply time must
be sent out sufficiently far in advance of the broadcast of the editorial to en-
sure the candidate or candidates, or their representatives, a reasonable oppor-
tunity to prepare a response to the editorial and to present it in a timely fashion.

An “editorial,” for these purposes, is comments that represent, or are
represented as reflecting, the viewpoint of the licensee of a station. Thus, com-
mentary by newscasters or others would not be deemed to be an “editorial” if
the remarks reflect only the commentator’s personal viewpoint and are not
identified as representing the licensee’s viewpoint. However, statements by a
station owner, a principal officer or a manager of the station endorsing particu-
lar candidates may be deemed to be a station editorial even if not presented by
the station as such.

2. POLITICAL BROADCASTS

a. The Equal Opportunities Provision: Section 315

The “equal opportunities” provision of Section 315 of the Communications
Act is commonly (and incorrectly) referred to as the “equal time” provision.
Under it, a broadcaster allowing a legally qualified candidate for public office
to “use” a station’s facilities must afford equal opportunities to all other oppos-
ing legally qualified candidates for that office, provided a request for equal
opportunities is made within seven days of the first prior use.

A “use” of a broadcast facility by a candidate is defined as any appearance
on the air by a legally qualified candidate for public office—in the case of TV
by either picture or voice or both—where the candidate is either identified or
where the candidate is readily identifiable by the listening or viewing audi-
ence. The candidate’s appearance is a “use” regardless of what he or she speaks
about.

Appearances by candidates in the following types of broadcasts are not
considered “uses,” and therefore are exempt from the “equal opportunities” pro-
vision:

*  bona fide newscasts;

®  bona fide news interviews;

* bona fide news documentaries (if the appearance of the candidate is inci-
dental to the presentation of the subject covered by the news documen-
tary); or

¢ on-the-spot coverage of bona fide news events.
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The Commission considers candidate debates, including those sponsored
by broadcast organizations, and press conferences to be “on-the-spot coverage
of bona fide news events.” As such, they are not considered “uses” subject to
“equal npportunities” a long as they are:
¢ covered live or broadcast on a delayed basis, but reasonably close in time

to the occurrence of the debate or press conference;

e covered in their entirety;

e intended in good faith by tie brovadceasier Lo inform the public, and not in-
tended to favor or disfavor any candidate; and

¢ not arranged by the appearing candidates.

The United States Court of Appeals for the District of Columbia Circuit
upheld the Commission’s November 1983 declaratory ruling to exempt from
the equal opportunities requirements debates arranged and sponsored by
broadcasters.

In determining whether a particular program is within the scope of one of
the specified news exemptions, the basic question is whether the program
meets the standard of “bona fide.” To establish whether such a program is, in
fact, “bona fide,” the following considerations, among others, may be perti-
nent:

e what the format, nature and content of the program are;

e  whether the format, nature and content of the program have changed since
its inception and, if so, in what respects;

e whoinitiates the program;

* who produces and controls the program;

e when the program was initiated;

®  whether the program is regularly scheduled; and,

e if the program is regularly scheduled, the time and the day of the week
when it is broadcast.

Examples of exempt programs

¢ Regularly scheduled news shows such as:
—NBC Today Show
—CBS 60 Minutes
— ABC Good Morning America
—NET Journal

¢ Bona fide news interview shows such as:
—Meet the Press
—Face The Nation
—Issues and Answers
—Youth Wants To Know
—“Donahue”*

*On May 23, 1984, the Commission issued a declaratory ruling that regularly scheduled
“bona fide news interview” segments of the “Donahue” program are exempt from the equal oppor-
tunities provision of Section 315.
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Legally Qualified Candidate for Public Office

Listed below are a series of questions you should ask about anyone who
claims to be a “legally qualified candidate for public office” under Section 315
of the Communications Act and the FCC'’s associated rules and policies. This
“flow chart” should enable you to separate candidates guaranteed special
rights under the political broadcasting laws from other “candidates” not en-
titled to such treatment.

Preliminary questions applicable to all candidates:

Has the person publicly announced his or her intention to run
for nomination or for public office (either by a formal declara-
tion of candidacy or by engaging to a substantial degree in
activities commonly associated with political campaigning)?

Yes—goon. No-stop. Not “legally qualified” as far as
the FCC is concerned.

Is the person qualified under the applicable local, state or fed-
eral law to hold the office for which he or she has announced?

Yes—go on. No-stop. Not “legally qualified” as far as
the FCC is concerned.

You now need to determine what office the person is running for, whether
that person is directly seeking the office or just seeking nomination for it and
whether there is a ballot, convention or caucus (or some similar procedure) in-
volved. ‘

Questions applicable to candidates for President or Vice President of the
United States:

If seeking nomination for the office . . .

Has the person, or proposed delegates, qualified for the pri-
mary or Presidential ballot?

OR
Made a “substantial showing”* of bona fide candidacy?
Yes - stop. Is “legally qualified.”
No-but go on to the “10-State Rule” below.

*SUBSTANTIAL SHOWING

The term “substantial showing” of bona fide candidacy means evidence that the person
claiming to be a candidate has engaged to a substantial degree in activities commonly
associated with political campaigning. Such activities normally would include making
campaign speeches, distributing campaign literature, issuing press releases, maintain-
ing a campaign committee, and establishing campaign headquarters (even though the
headquarters in some instances might be the residence of the candidate or his campaign
manager). Not all of the listed activities are necessarily required in each case to demon-
strate a substantial showing, and there may be activities not listed which would con-
tribute to such a showing. See Rule 73.1940(a)(5).
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If seeking election to the office . . .

Has the person qualified for a place on the ballot?

OR
Publicly committed himself or herself to seeking election by
the write-in method, is eligible for that under state law, and is
making a “substantial showing” of candidacy?
Yes—stop. Is “legally qualified.”
No-but go on to the “10-State Rule” below.

10-State Rule

Your answers above indicate that the person claiming to be a Presidential
or Vice Presidential candidate has not met the FCC’s standards for candidacy
in your state. However, the Commission considers a candidate a “national can-
didate” — meaning that all broadcasters must treat that person as a “legally
qualified candidate”—once such a candidate has qualified under FCC rules in
10 states (or nine states, plus the District of Columbia).

Has the person met the tests above, pertaining to nomination
and/or election for President or Vice President in 10 states (or
nine states plus the District of Columbia)?

Yes—stop. Is “legally qualified.”

No-stop. Is not “legally qualified” as far as the FCC is con-
cerned.

Questions applicable to candidates for all public offices other than President
and Vice President of the United States:

If seeking nomination for the office . . .
Through an election (i.e., a primary) . . .
Has the person qualified for a place on the ballot?
OR
Publicly committed himself or herself to seeking election by
the write-in method, is eligible for that under state law, and is
making a “substantial showing” of candidacy?
Yes—stop. Is “legally qualified.”
No-stop. Is not “legally qualified” as far as the FCC is con-
cerned.

Through a convention, caucus or similar procedure . . .

Is the person making a substantial showing of being a bona
fide candidate for such a nomination?

AND
Is it less than 90 days before the start of the convention, cau-
cus, etc.?
Yes—stop. Is “legally qualified.”
No-stop. Is not “legally qualified” as far as the FCC is con-
cerned.
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If seeking election to the office. . .

Has the person qualified for a place on the ballot?
OR

Publicly committed himself or herself to seeking election by
the write-in method, is eligible for that under state law, and is
making a “substantial showing” of candidacy?

Yes—stop. Is “legally qualified.”
No-—stop. Is not “legally qualified” as far as the FCC is con-
cerned.

Opposing Candidates

For purposes of the equal opportunities provision, prior to a primary elec-
tion, only the candidates for a particular party’s nomination are considered to
be opposing candidates. After the primary, the nominees of the respective
parties seeking the same office in the general election are considered to be
opposing candidates. * * *

Note that if a station sells time to a candidate during a campaign period
(i.e., once there is a legally qualified candidate), it need not give free time to op-
posing candidates who request it. The law requires “equal opportunities” for
candidates — not “equal time.” This means that the other candidates must be
allowed to purchase comparable time at an equal rate. (However, outside cam-
paign periods, the Cullman doctrine may apply requiring a station to provide
free time for political spots. See page 11-13.)

In providing equal opportunities, a broadcaster must consider the desir-
ability of the time segment allotted, as well as its length. The time segments
offered must afford comparable access to the audiences.

Employee Candidates

When a station announcer whose voice or image is readily identifiable is
also a legally qualified candidate for public office, the announcer’s legally qual-
ified opponent is entitled to the same amount of time in comparable time
periods as those used by the announcer-candidate. Also, unless the announcer-
candidate paid the station for his or her appearances, opposing candidates
would be entitled to free time under the “equal opportunities” doctrine. In light
of the obvious problems that are created by staff announcers or other on-air
talent becoming legally qualified candidates for public office, the station fac-
ing such a situation has the following options:

e Remove the employee from the air for the duration of his or her candidacy.

e Leave the employee on the air and be fully prepared to afford equal oppor-
tunities to any opposing candidate for all appearances of the employee-
candidate during the seven days prior to the opponent’s request. There is
no obligation on the part of the station to inform opposing candidates of
their rights to equal opportunities arising from the employee-candidate’s
on-air duties. Of course, as noted above, equal opportunities if requested
under these circumstances would require that free time be offered to op-
posing candidates.

* Seek a waiver from the employee-candidate’s opponent(s) to the effect that
the opponent(s) waives any equal opportunity rights he or she may acquire
as a result of appearances by the employee-candidate during the normal
course of his or her station duties, with the understanding that the
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employee-candidate will make no reference, directly or indirectly, to his or
her candidacy during such appearances. The FCC has approved such equal
opportunities waivers. It must be understood, however, that opposing can-
didates are under no obligation whatsoever to agree to such waivers.

A station need not advise a candidate that time has been sold or given to
his or her opponent. It is the candidate’s obligation to obtain this information
from the station’s political file. A station is required to keep a public record of
all ieguesis fur e by vl on belwii of poiitical candidates, as well as time
given free to candidates, together with a record of the disposition and the
charges made, if any, for each broadcast.

However, if a station chooses to advise a candidate of the sale of time to
his or her opposition, it must provide the same information to the candidate’s
opponents. The licensee is not permitted to discriminate among opposing can-
didates in any way.

The burden is on the legally qualified candidate to request that the station
afford him or her opportunities equal to those afforded to his or her opponents.
Such a request must be made within seven days of the date on which the first
prior “use” giving rise to the right of equal opportunities occurred. If the per-
son was not a candidate at the time of such first prior “use,” the request must
be made within seven days of the first subsequent “use” after he or she became
a candidate.

Equal Opportunities Checklist

The following “checklist” will help to determine the validity of a particular
request for “equal opportunities”

¢ Requesting candidate is a legally qualified candidate for public office.
¢ Candidates are opposing candidates.
¢ Request is made in response to a “use.”

e The “use” did not occur in one of the four news-type programs that are ex-
empt from the “equal opportunities” rule (see page 11-15).

e The request was made within 7 days of the first prior use by an opposing
candidate since the requesting candidate became a legally qualified candi-
date.

¢ Therequest is for a “use” by the requesting candidate.

b. Station-Sponsored Debates

In response to petitions from the NAB and others, the Commission, in a
November 1983 declaratory ruling, authorized broadcasters to sponsor politi-
cal debates. Even if all competing candidates do not appear on the debate, the
broadcast of a debate will be exempt from the equal opportunities require-
ments, provided the debate has genuine news value and is not used to advance
the candidacy of any particular individual (see page 11-16). Also, taped debates
need not be aired within 24 hours of their occurrence to qualify for the excep-
tion, as long as they are broadcast currently enough so that they are still bona
fide news.

Specifically, licensees now may air in-studio debates featuring only the
most significant candidates. Minor candidates will not be entitled to request
other air time even if they are not invited to appear on the station-sponsored
debate. (The Commission did not, as also requested, supplement its interpreta-
tion of the rules governing appearances by candidates on documentaries dur-
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ing election periods.) In March, 1984, the United States Court of Appeals for
the District of Columbia Circuit upheld the Commission’s decision to exempt
from the equal opportunities requirements debates arranged and produced by
broadcasters.

c. The “No Censorship” Provision of Section 315

If a broadcast consitutes a “use” of a station by a legally qualified candi-
date for public office, Section 315 of the Communications Act prohibits a sta-
tion from censoring the broadcast, either directly or indirectly.

This “no censorship” provision of the Act prohibits a station from refusing
to broadcast a “use” by a candidate for any reason connected with the content
or format of the broadcast. Thus, even if the proposed broadcast contains libel-
ous statements, the station is prohibited from rejecting the broadcast for such
reason. For this reason, the United States Supreme Court has exempted broad-
casters from liability under state libel and slander laws for any defamatory
material contained in such a broadcast “use.”

The “no censorship” provision of the Act also prohibits a station from re-
quiring a candidate to submit an advance script of his or her proposed “use” to
the station as a condition for being allowed to have the “use” broadcast, if the
purpose of such script review by the station is censorship over content.

On the other hand, a station appropriately may request submission of an
advance script to aid in the presentation of the program (i.e., in order to deter-
mine the amount of time needed by an announcer to orally deliver the script
over the air, to ascertain whether a broadcast would constitute a “use,” to
determine whether a paid broadcast carries the proper sponsorship identifica-
tion announcement, or to ensure that the broadcast is of the agreed-upon
length).

The FCC also takes the position that the “no censorship” provision prohib-
its a station from forcing a candidate to sign a contract for sale of airtime,
where the contract contains provisions that would have the candidate indem-
nify the station in the event of a lawsuit against the station because of the con-
tent of the candidate’s broadcast. The Commission views such indemnification
clauses with respect to candidate “uses” as constituting an impermissible at-
tempt to inhibit the candidate from exercising his or her own best discretion as
to the content of the broadcast “use.”

Similarly, the Commission has indicated that a broadcaster may be violat-
ing the “no censorship” rule if the broadcaster advises the candidate that a par-
ticular candidate “use” might subject the candidate to a lawsuit for defamation
by the station licensee.

Although the forcgoing suggests that the Commission takes a rather
strict approach toward enforcement of the “no censorship” provision of Section
315, an FCC staff memorandum submitted by Chairman Fowler to Congress-
man Luken on January 19, 1984, indicates the view of the staff that the “no
censorship” provision of Section 315 does not require a broadcaster to carry
candidate “uses” if they contain obscene or “indecent” material. Hence, the
FCC staff memorandum suggests that a broadcaster who airs a candidate
“use” containing obscene or indecent material would not be immune from crim-
inal or other sanctions as a result of such carriage. As of the date this publica-
tion went to press, the full Commission had not had occasion to formally en-
dorse the staff position in a ruling.

d. The Zapple Doctrine: “Quasi-Equal Opportunities”

“Quasi-equal opportunities,” also referred to as the political party corollary
to the fairness doctrine, or the “Zapple doctrine,” was established by the Com-
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mission in 1970. In contrast to Section 315’s equal opportunities provision
that applies to the candidates themselves, the Zapple doctrine applies to the
supporters of political candidates. It requires a station selling time to sup-
porters or representatives of a candidate during a campaign period, who wish
to discuss the campaign issues or criticize an opponent, to afford comparable
time to the supporters or representatives of an opponent.

While considered a corollary to the fairness doctrine, the quasi-equal
opportunities doctrine, unlike the fairness doctrine—

* does not apply outside campaign periods where there exist no legally quali-
fied candidates for public office (note, however, that the Cullman doctrine
may apply, which may require broadcasters to provide free time in re-
sponse to political spots sponsored by a candidate’s supporters — see page
I1-13);

* does not apply to appearances by candidates’ supporters on programs ex-
empt from Section 315 equal opportunities requirements;

* does not require stations to provide free time to the opposing side when
the first side paid for its time; and

e does not apply to all candidates or require provision of time to minor or
fringe candidates (i.e., it applies to all major party candidates only).

e. Political Broadcasting Rates

Broadcasters are subject to two provisions limiting the rates that may be
charged to candidates: (1) the “lowest unit charge” rule (Section 315(b)(1) of the
Communications Act) and (2) the “comparable use” rule (Section 315(b)(2) of
the Act). These provisions apply only to:

¢ legally qualified candidates for public office;
e ‘“uses” of stations by legally qualified candidates;

e “uses” in connection with a political campaign (Congress evidently did not
want to make the limitations on rates available to a candidate who also is,
say, a department store owner who wants to use his or her time to adver-
tise a current sale at the store rather than to promote his or her candidacy);
and

e the charges made for use of airtime. (These provisions do not apply to pro-
duction-oriented services, such as use of a television studio, audio- or
video-taping, or line charges and remote technical crew charges when the
broadcast is to be picked up outside the station.)

The “Lowest Unit Charge” Rule
The “lowest unit charge” rule is in effect during two periods of the cam-

paign:
® during the 45 days preceding the date of a primary or primary run-off elec-
tion, and

e during the 60 days preceding the date of a general or special election.

During these pre-election periods, a broadcaster may charge legally quali-
fied candidates who seek to broadcast “uses” no more than it would charge its
“most favored commercial advertisers” for comparable time, including all dis-
counts, frequency and otherwise (whether on or off the rate card), but without
regard to frequency of use by the candidate. Specifically during the applicable
45- and 60-day periods, a legally qualified candidate seeking to “use” a station’s
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facilities may be charged no more than the “lowest unit charge of the station
for the same class and amount of time for the same period.”

e “Class” of time refers to the rate categories that most stations have, such
as rates for fixed-position spots, preemptible spots, run-of-schedule spots
and special discount packages.

¢ “Amount of time” refers to the length of the period purchased, e.g., 30 sec-
onds, 60 seconds, 5 minutes, 1 hour, etc.

e The “same period” refers to the time of the broadcast day, such as prime
time for TV, “drive time” for radio, Class A, Class B and other classifica-
tions of time which a station may establish.

Example: If a station sells one fixed-position, one-minute spot
in drive time to its most favored commercial advertisers for
$15, but offers such advertisers a frequency discount so that
500 such spots cost $5,000, i.e., $10 per spot, then the station
is prohibited from charging a candidate entitled to “lowest unit
charge” any more than $10 for one fixed-position, one-minute
spot in drive time, even where the candidate only wishes to
purchase one such spot.

The “lowest unit charge” rule applies to all legally qualified candidates—
both federal and non-federal.

A candidate’s advertising qualifies for the “lowest unit charge” if it meets
all three of the following conditions:

¢ the advertising must qualify as a “use” of the station by the candidate;

e the actual use of the broadcast time must occur within the 45 days preced-
ing the date of a primary or primary runoff election or within the 60 days
preceding a general or special election (note that the Commission has
determined that, in some states, state party caucuses are the functional
equivalent of an election); and

¢ the candidate’s appearance must be “in connection with his campaign.”

The “Comparable Use” Rule

The “comparable use” rule applies when the lowest unit charge rule does
not. Thus, it applies any time other than (1) during the 45 days preceding the
date of a primary or primary runoff election, or (2) during the 60 days preced-
ing the date of a general or special election.

The rule provides that the charges made for the “use” of a station by a leg-
ally qualified candidate may not exceed the charges made for comparable use
of the station by other advertisers.

Thus, in contrast to the requirements under the “lowest unit charge” rule,
a station’s frequency discount policies can be applied to candidate “uses” under
the “comparable use” rule.

f. Sponsorship ID Requirements

The Commission’s sponsorship identification rule (Section 73.1212) re-
quires a broadcaster to exercise “reasonable diligence” to ascertain, from em-
ployees and others with whom it deals directly, sufficient information to
enable it to announce:

e the fact that the matter broadcast was sponsored, and

e the true identity of the person or entity on whose behalf payment was
made or promised for the broadcast.
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A station is not required to broadcast a “disclaimer” stating that “the pre-
ceding was a paid political announcement.” Rather, the station must:

* announce that the broadcast was sponsored (by use of the phrase “spon-
sored by~ or the phrase “paid for”), and

¢ identify the sponsor in such a way as to reveal to the public the true spon-
sor’s identity.

Note that under Rule 73.1212(d), if a film, tape, record or other material is
furnished for political or controversial issue broadcasts as an inducement to
the station to air the material, a sponsorship identification announcement, as
set forth above, would be required even though no monetary “payment” was
made (e.g.,, “The preceding announcement was furnished for broadcast by

).

A sponsorship identification announcement must be made both at the
beginning and at the conclusion of each political or other broadcast in which
the program material is used. However, if the broadcast is five minutes or less
in duration, only one such announcement is required. It may be made either at
the beginning or at the conclusion of the broadcast.

In addition to these FCC regulations, various state and local rules govern
political advertising. For instance, FCC rules do not require that a political
broadcast identify the chairman, treasurer or other officers of a candidate’s
campaign committee, but state laws do. To comply fully with the law, broad-
casters should become familiar with the unique regulations that may apply in
their own localities.

As a final matter, the Federal Election Commission also requires that can-
didates for federal elective office specify whether each of their advertisements
has been authorized by the candidate or his or her bona fide campaign commit-
tee. The FCC and FEC have published a joint notice describing FEC require-
ments as they relate to the FCC’s sponsorship identification rule. See Appen-
dix II-C.

3. ACCESS REQUIREMENTS FOR CANDIDATES AND
INDEPENDENT POLITICAL COMMITTEES

Section 312(a)(7) of the Communications Act gives the FCC the authority
to revoke a broadcast license for willful or repeated failure to allow “reasonable
access to or permit purchase of reasonable amounts of time for the use of a
broadcast station by a candidate for federal elective office on behalf of his can-
didacy.”

Only time that would qualify as a “use” for “equal opportunities” and “low-
est unit charge” purposes counts toward fulfillment of a station’s obligations
under “reasonable access.”

Thus, because appearances by candidates on bona fide newscasts, bona
fide news interviews, bona fide news documentaries and on-the-spot coverage
of bona fide news events are not deemed to be “uses,” the time during which a
federal candidate appears on any such broadcast would not count toward ful-
fillment of the “reasonable access” obligations.

Similarly, unless the candidate himself or herself appears on the air, the
time is not considered a “use.”

The “reasonable access” provision applies only to legally qualified federal
candidates. Under “reasonable access,” both commercial and noncommercial
broadcast stations are required either: (1) to provide legally qualified federal
candidates with reasonable amounts of free time for “uses,” or (2) to permit
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such candidates to purchase reasonable amounts of time for “uses.” A station
is not required to do both, although it may do so if it wishes.

a. Criteria of “Reasonable A ccess”

In deciding whether a broadcaster’s judgment and actions are “reasonable”
under the “reasonable access” provisions, the Commission follows these gen-
eral principles:

* Anacross-the-board station policy limiting the period of time during which
airtime will be sold to legally qualified federal candidates is not permitted.

¢ The prospective purchaser must be a legally qualified candidate for federal
elective office or intend to become one by the first air date of his or her
“uses.”

Airtime must be sold or made available to legally qualified federal candi-
dates only after the campaign has begun. The starting date of a particular
campaign is a question of fact to be determined in the first instance by the
broadcaster. If a complaint were filed by a candidate asserting a denial of “rea-
sonable access,” the FCC then would review the reasonableness of the broad-
caster’s determination as to whether the campaign period has begun.

The obligation to provide “reasonable access” to federal candidates asking
to purchase time is not limited to the time periods during which the “lowest
unit charge” rule applies.

Each request for time under “reasonable access” must be examined on its
own merits.

* A broadcaster cannot rely on merely generalized assertions about the num-
ber of potential multiple requests for time, but must attempt to appraise
the actual likelihood of such multiple requests at each stage of the cam-
paign.

* In evaluating individual candidate requests, a broadcaster may consider
such factors as the number and length of individual uses, total amount of
time, and scheduling of access opportunities (e.g., “uses” by a particular
candidate). Thus, if a candidate has had numerous recent access opportuni-
ties on a particular station, the station may be less accommodating in
offering time than it might be in the case of a candidate who previously
has not purchased time. Conversely, at the beginning of a campaign, when
acandidate has not previously made any requests for time, no such “weigh-
ing” of an individual candidate’s other access opportunities can be under-
taken. Rather, the FCC has indicated that a broadcaster rejecting a federal
candidate’s initial access request will be called upon to demonstrate com-
pelling reasons for such rejection.

* In evaluating the reasonableness of a particular “reasonable access” re-
quest, a broadcaster should not “second guess” the “political” wisdom or
relative audience-attracting effectiveness of longer versus shorter formats.
Such judgments, according to the FCC, should be left to the discretion of
the candidate and his or her media advisors.

* Nevertheless, the candidate’s request does not dictate how much time, if
any, must be afforded. The broadcaster may consider, in balancing the
equities involved, other public interest factors, such as the disruption or
displacement of regular programming (particularly as this may be in-
creased by a reasonable probability of requests for equal opportunities to
airtime by other candidates).
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o Inthe overall “weighing” process, a broadcaster must make the offer of air-
time as reasonably responsive as possible to the particular candidate’s
stated need or purpose in seeking the airtime.

e Moreover, the station will be required to provide federal candidates with
what amounts to a reasoned opinion justifying any rejection of a demand
for “reasonable access.” This justification should include the extent to
which the station has attempted to tailor its offer of airtime to the candi-
date’s stated needs.

“Reasonable access” means a right to purchase short or longer spots, as
well as programs. A broadcaster cannot limit its sales of time to federal candi-
dates merely to spots of a particular type or duration.

Under Section 312(a)(7), a request for “reasonable access” does not have to
be honored unless the candidate is willing to pay for the time sought. How-
ever, where a federal candidate is requesting “equal opportunities” with
respect to a prior “use” by his or her legally qualified opponent and such prior
“use” consisted of free airtime, the candidate requesting “equal opportunities”
also has aright to free time.

A broadcaster must make available to federal candidates program-length
time during prime time periods unless unusual circumstances exist. “Prime
time,” in this context, means the part or parts of the day in which the audience
is likely to be largest. For TV, the 7-11:00 p.m. period is recognized as prime
time in the Eastern and Pacific time zones, as is the 6-10:00 p.m. period in the
Central and Mountain time zones. For radio, prime time usually means “drive
time.”

Commercial stations must make prime time spot announcements available
to federal candidates. However, even though a noncommercial educational sta-
tion normally may broadcast spot promotional or public service announce-
ments, it generally need not make spot times available to political candidates.
If a commercial station chooses to donate, rather than sell time to candidates,
it must afford federal candidates free spot time of the same various lengths,
classes and periods as are available to commercial advertisers.

Section 315(a) of the Communications Act prohibits broadcaster censor-
ship of material that constitutes a “use” by a legally qualified candidate. Thus,
noncommercial broadcasters may not reject material submitted by candidates
merely because it originally was prepared for broadcast on a commercial
station.

Both noncommercial and commercial licensees may suggest the format for
appearances by candidates who exercise their “reasonable access” rights. How-
ever, candidates need not accept these suggestions. Additionally, they may
not be penalized by loss of “equal opportunities,” or loss of access to airtime
under the “reasonable access” provision, if they decline to appear on programs
designated by the broadcaster.

b. Airtime for Non-Federal Candidates

The “reasonable access” provision of Section 312(a)(7) of the Communica-
tions Act applies only to candidates for federal elective office. However, in
1971, the FCC ruled that each broadcaster has a public interest obligation to
make the facilities of its station “effectively available” to all candidates for
public office. This policy applies to all legally qualified candidates, both federal
and non-federal.

Under this policy, candidates in state and local elections have no initial
right of access to broadcast stations. Individual stations have the responsibil-
ity and the discretion to determine which state and local election races are of
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sufficient interest and importance to warrant coverage. The FCC recently im-
plied that it would not approve a blanket refusal to sell time to non-federal can-
didates.

In fulfilling this obligation, the station may provide free spot or program
time, sell spot or program time, or make some combination of free and paid
time available to all candidates in a particular race.

c. Independent Political Committees

Since 1980, there has been increasing activity by independent political
committees —i.e., a political committee that has not been authorized in writing
by a candidate to solicit or receive contributions or make expenditures on his
or her behalf. Such independent committees (sometimes referred to as political
action committees or “PACs”) lately have been purchasing spot announce-
ments either supporting or opposing the election of legally-qualified candi-
dates or, during non-campaign periods, urging a particular viewpoint on issues
that may be viewed as “controversial issues of public importance” under the
fairness doctrine. Although the law in this area still is emerging, the following
general principles should provide a station licensee with guidance in dealing
with requests for airtime by independent political committees:

I

¢ Broadcast stations are not obligated to sell time to independent political
committees. The FCC has ruled that the “reasonable access” requirement
of Section 312(a)(7) of the Communications Act provides a personal right
of access to federal candidates that does not apply to any other individuals
or groups.

¢ Independent political committees may, under certain circumstances, have
a contingent right of access. That is, where candidate A appears in a broad-
cast “use” sponsored by an independent committee, which “use” would en-
title his legally qualified opponent, candidate B, to equal opportunities,
and candidate B does not make a timely request for equal opportunities
within seven days of A’s prior “use,” but an independent political commit-
tee does make such a request within seven days of A’s “use,” a station must
provide equal opportunities to that independent group.

e Stations need not provide independent political committees with informa-
tion about past or present programming or advertising broadcast on
behalf of other groups or individuals. However, in the case of information
which must be retained in the local public inspection file, such as political
broadcast records, any member of the public has the right to view the file
at the station during the station’s normal business hours.

* Independent political committees are not entitled to the “lowest unit
charge” for political advertising which they may purchase, since the FCC
has ruled that the entitlement to “lowest unit charge” is a right which is
personal to the candidate.

e The FCC has determined that, during campaign periods (i.e., during
periods where there exist legally-qualified candidates), the Commission’s
“Zapple” doctrine (see page 11-21) applies. Thus, no free time may be de-
manded by any individual or entity to respond to paid spots appearing
during a campaign period purchased by an independent political commit-
tee supporting or opposing the candidacy of any candidate. However, the
FCC has determined that during non-campaign periods the “Cullman” doc-
trine (see page 11-13) applies. Thus, free response time may be demanded
under the fairness doctrine to respond to paid spot announcements appear-
ing during a non-campaign period purchased by an independent political
committee that address a controversial issue of public importance.
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4. A PRE-ELECTION CHECKLIST

Broadcasters should do a series of things prior to each primary, general or
special clection. Ilere ate sume reminders of the major problem areas in politi-
cal broadcasting:

e Make sure station personnel understand the rules on political broad-
casting; have copies of documents required for purchases of time (e.g., the
NAB Political Agreement Form, Appendix 1I-D).

e Establish a political broadcast file, as part of the public inspection file, and
instruct station personnel to permit public access to it on request. This file
should include a complete record of all requests for access by or on behalf
of candidates, with a notation showing how each request was handled
(including charges).

¢ Determine the lowest unit charges and review rate cards for any inconsis-
tent rates— all candidates in a given campaign must be treated alike.

e Adopt, for in-house use by station staff, a station policy on access for can-
didates and their supporters and for ballot issues. Review the rules on
mandatory access for federal candidates (see page 11-24). For non-federal
elections, formulate a policy designed to make your station facilities “effec-
tively available” to all candidates, based on the importance of the office,
public interest in the campaign, the number of candidates and the amount
of time likely to be requested. Remember to treat primary, general and
special elections as separate events.

¢ (Obtain an up-to-date copy of your state’s laws governing candidate eligibil-
ity and the campaign itself.

e Be sure to comply with state as well as federal sponsorship identification
requirements.

5. POLITICAL BROADCAST CATECHISM

Appendix II-E contains the tenth edition of the NAB Political Broadcast
Catechism (March 1984). The Catechism’s Table of Contents and the Topical
Index will help you in finding answers to questions that might arise.

C C. INVESTIGATIVE REPORTING

Stations and their personnel “cannot induce or encourage the commission
of a crime in the process of news coverage.” To do so would amount to deliber-
ate “staging” in the eyes of the FCC with the effect of misrepresenting the cir-
cumstances surrounding an event and misleading the public.

Stations engaging in investigative reporting (i.e., the journalistic investi-
gation of matters that may involve a violation of law and the reporting to the
public of the results of such investigations) have a responsibility not to violate
the law on deliberately “staged” news events. For this reason, the Commission
recommends that stations that engage in investigative reporting have written
policies on the subject. See Inquiry Into WBBM-TV’s Broadcast on a Mari-
juana Party, (WBBM-TV), 18 F.C.C.2d 124 (1969). These written policies
should make clear the general guidelines to be followed by all personnel in-
volved in news and documentary programs and should set forth procedures for
implementation. The policies should be distributed to all news employees and
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other employees likely to be involved. Appendix II-F contains a suggested
policy statement on this subject. It must be emphasized that this statement is
only a suggestion. Each station’s policy should be tailored to its individual cir-
cumstances.

Also, a station is not required to notify law enforcement officials when it
or its personnel become aware that a crime is about to be committed, except
that the FCC suggests law enforcement officers should be called when the
crime involves “mugging, robbery, or other violent situations where a partici-
pant’s life or safety or someone else’s significant property interest is at stake.”
(See WBBM-TV.)

D. CHILDREN'S TELEVISION PROGRAMMING

The FCC began its study of children’s television programming in the early
1970’s. In 1974 the FCC issued its Children’s Television Report and Policy
Statement (50 F.C.C.2d 1). This 1974 Policy Statement provided guidelines to
be followed by commercial television broadcasters in providing children’s pro-
gramming, and outlined policy changes regarding television advertising aimed
at children.

In its Policy Statement, the Commission stated that television stations
would be expected to provide diversified programming designed to meet the
varied needs and interests of the child audience. The Commission said that
television stations should provide a “reasonable amount” of programming
designed for children intended to educate and inform, not simply to entertain.
Under the Policy Statement, the Commission expected each licensee to select
the particular areas where the station could make the best contribution to the
educational and cultural development of the children in the community — and
then to present programming designed to serve those needs. The Policy State-
ment indicated that television stations should carry programs to meet the
needs of both pre-school (ages 2-5) and school-aged (ages 6-12) children and
should schedule such programs on weekdays as well as weekends. Although
the Commission did not prescribe by rule the number of hours per week to be
devoted to children’s programming or to any specific type of children's pro-
gramming, it expected television stations to make a meaningful effort in this
area.

On December 22, 1983, the FCC adopted a Report and Order terminating
its 13-year inquiry into children’s television programming. The Commission,
while reaflfirming the obligations of all commercial broadcast television sta-
tions to serve the special needs of children, rejected the option of mandatory
programming requirements for children’s television by a 3-1 vote. The Report
and Order stated that the Commission will place “continued stress on the gen-
eral licensee obligations emphasized in the 1974 Children’s Television Policy
Statement”* and reaffirmed the Commission’s belief “that the broadcasters’
public service obligation includes a responsibility to provide diversified pro-
gramming designed to meet the varied needs and interests of the child audi-
ence.”** The Report and Order, however, specifically interpreted the Policy
Statement as not imposing specific program or scheduling requirements (e.g.,
educational, age-specific or day or day-part-specific). The Commission thus

*Report and Order in Docket No. 19142 (FCC 83-609), 49 Fed. Reg. 07104 (Jan. 13, 1984) at
9 43.
**1974 Policy Statement.
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will rely on the 1974 Policy Statement as a statement of general rather than
specific licensee obligations.

The Report and Order emphasized that the child andience warrants “spe-
cial programming attention from licensees,” but that broadcasters retain
broad discretion in determining what programming they present, what the
needs of the child audience in their markets are and how they will serve those
needs. It pointed out that broadcasters may consider a variety of factors in
determining what programming they should present, e.g., service area demo-
graphics, existing children’s programming in the market, market size, network
affiliation or independent status, prior commitments to locally-produced pro-
grams, the availability of television, etc. The FCC also acknowledged that
“family” programming (not just programs “designed for children”) serve the
child audience and may be considered in assessing and serving the needs of
children.

While broadcasters’ discretion in determining how to serve the child audi-
ence was confirmed by the Commission in its Report and Order, the Commis-
sion made it equally clear that broadcasters “should not be misled into believ-
ing that no enforceable obligations remain.” The Commission stated that each
licensee must be ready to demonstrate at renewal time its attention to the pro-
gram needs of the child part of the audience.

Commissioner Henry Rivera filed a stinging dissent to the Commission’s
action, calling it unreasonable and an abrogation of the FCC'’s responsibility.
On February 14, 1984, Action for Children’s Television filed an appeal of the
FCC's decision with the United States Court of Appeals for the District of
Columbia Circuit.

While the current postcard renewal applications no longer request infor-
mation concerning children’s programming and commercial practices, if a
licensee is randomly selected by the FCC for an audit, these questions must be
answered. Section I1I of Renewal Application Audit Form 303-C requires tele-
vision stations to submit an exhibit which provides “a brief description of pro-
grams, program segments or program series broadcast during the license peri-
od that were designed for children twelve years old and under” and indicates
“the source, time and day of broadcast, frequency of broadcast, and program
type.”

“Programs designed for children” include programs originally produced
and broadcast primarily for an audience of children twelve years and under.
The Commission has stated that they do not include programs originally pro-
duced and broadcast for a general or adult audience which may subsequently
be broadcast during hours when children constitute a sizeable portion of the
audience.* Since the question elicits information on programming during the
entire license term, many licensees assign one person at the station the task of
preparing such a list on a periodic basis (e.g., once a month). (See Appendix
II-G. See also Chapter IV, page IV-22 for a discussion of restrictions on
children’s commercials.)

*However, the Commission's 1983 Report and Order appears to have broadened the defini-
tion of children’s programming to include programming of interest to general or family audiences
in addition to age-specific programming.




PROGRAMMING POLICIES AND PRACTICES 11-31

E. PRIME TIME ACCESS RULE [TV]

The following is a summary of the Prime Time Access Rule (PTAR) (Sec-
tion 73.658(k)) adopted by the Commission in its Third Report and Order in
Docket 19622, 53 F.C.C.2d 542 (1975):

1. Network-owned or affiliated stations in the 50 largest
markets (in terms of prime time audience for all stations
in the market*) may present no more than three hours of
network or off-network programs other than feature
films, or, on Saturdays, feature films during the hours of
prime time (7 p.m. to 11 p.m. E.T. and P.T.; 6 p.m. to 10
p.m. C.T. and M.T.).

2.  Certain categories of network and “off-network” program-
ming are not to be counted toward the three-hour limita-
tion; these are generally:

a. On nights other than Saturday, network or off-
network programs designed for children, public af-
fairs programs or documentary programs.**

b. Special news programs dealing with fast-breaking
news events, on-the-spot coverage of news events or
other material related to this coverage, and political
broadcasts by or on behalf of legally qualified candi-
dates for public office.

¢.  Regular half-hour network news programs when im-
mediately adjacent to a full hour of locally produced
news or public affairs programming.

d. Runovers of live network coverage of sports events,
where the event has been reasonably scheduled to
conclude before prime time.

e. For stations in the Mountain and Pacific time zones,
when network prime time programming consists of
a sports or other live program broadcast simul-
taneously throughout the United States, these sta-
tions may schedule programming as though the live
network broadcast occupies no more of their prime
time than that of stations in the other time zones.

*The top 50 markets to which this paragraph applies are the 50 largest markets in terms of
average prime time audience for all stations in the market. For broadcast years before fall 1980,
the 50 markets are the largest 50 as listed in the Arbitron publication “Television Markets and
Ranking Guide,” generally published in November, which will apply for the broadcast years start-
ing the following fall. For broadcast years starting in the fall of 1980 and thereafter, the 50 larg-
est markets will be determined at 3-year intervals, on the basis of the average of two Arbitron
February-March audience surveys occurring roughly 2'2 years and roughly 3'; years before the
start of the 3-year period. (For further details, see Rule 73.658(k), note 1.)

**As used in this paragraph, the term “programs designed for children” means programs
primarily designed for children aged 2 through 12. The term “documentary programs” means pro-
grams which are nonfictional and educational or informational, but not including programs where
the information is used as part of a contest among participants in the program, and not including
programs relating to the visual entertainment arts (stage, motion pictures or television) where
more than 50% of the program is devoted to the presentation of entertainment material itself.
The term “public affairs” describes programs dealing with local, state, regional, national or inter-
national issues or problems, including, but not limited to, talks, commentaries, discussions,
speeches, editorials, political programs, documentaries, mini-documentaries, panels, roundtables
and vignettes, and extended coverage (whether live or recorded) of public events or proceedings,
such as local council meetings, Congressional hearings and the like.
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f.  Network broadcasts of an international sports event
(such as the Olympic Games), New Year's Day col-
lege football games, or any other network program-
ming of a special nature other than motion pictures
or other sports events, when the network devotes all
of its time on the same evening to the same pro-
gramming, except brief incidental fill material.

The FCC has received requests to eliminate the Prime Time Access Rule.
On October 28, 1982, the FCC indicated that it planned no proceeding with
respect to the access rule in the near future. At the time of publication, no pro-
ceedings were being considered by the FCC to review the access rule.

MATERIAL
1. OBSCENITY, INDECENCY OR PROFANITY

a. Federal Law

The U.S. Criminal Code (18 U.S.C. §1464) forbids the utterance of “any ob-
scene, indecent or profane language by means of radio communication.”
Whether the law applies only to the spoken word is questionable. In Allen B.
DuMont Laboratories v. Carroll, 184 F.2d 153 (3d Cir. 1950), cert. denied, 340
U.S. 929 (1951), the court applied Section 1464 to both television and radio
program content. Also, the FCC has asked Congress to forbid obscene and in-
decent visual depictions both over the air and on cable television, but no action
has yet been taken. Criminal prosecution is within the sole power of the U.S.
Justice Department, but the FCC can revoke a license or impose a fine for vio-
lation of the statute whether or not the Justice Department acts.

F F. OBSCENE, INDECENT OR SUGGESTIVE

b. Obscenity vs. Indecency

Conviction under the obscenity provisions of the statute tends to be much
more difficult to obtain than a finding that the words involved are indecent.
The prevailing standard for obscenity was adopted by the United States
Supreme Court in its 1973 resolution of Miller v. California, 413 U.S. 15 (1973).
The Court’s three-part test is: (a) whether the average person, applying con-
temporary community standards, would find that the work, taken as a whole,
appeals to the prurient interest; (b) whether the work depicts or describes in a
patently offensive way, sexual conduct specifically defined by the applicable
state law; and (c) whether the work, taken as a whole, lacks serious artistic,
political and scientific value.

“Indecency” is distinct from “obscenity.” “Indecent” programming need
not appeal to the prurient interest. In its original “Seven Dirty Words” deci-
sion, Pacifica Foundation, 56 F.C.C.2d 94 (1975), the FCC defined “indecent
language” as “language that describes, in terms patently offensive as mea-
sured by contemporary community standards for the broadcast medium, sex-
ual or excretory activities and organs, at times of day when there is a reason-
able risk that children may be in the audience” (emphasis added). When the
Supreme Court reaffirmed the Commission’s decision three years later it added
that “an occasional expletive. .. would (not necessarily) justify any sanc-
tion. .. (or) criminal prosecution.” FCC v. Pacifica Foundation, 438 U.S. 726,
750 (1978). The Supreme Court also stated that “the prohibition against cen-
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sorship unequivocally denies the Commission any power to edit proposed
broadcasts in advance and to excise material considered inappropriate for the
airwaves.” 438 U.S. at 735. The following subsections should guide licensees in
applying these standards to their decisions involving coverage of events where
obscene or indecent words may be or have already been uttered.

c. Live Coverage

The FCC has announced that it will not hold a licensee responsible for the
broadcast of words depicting sexual or excretory functions during live cover-
age of public events because no opportunity for editing exists. See Pacifica
Foundation, 59 F.C.C.2d 92 (1976).

d. Section 315’s “No-Censorship” Provision

The FCC’s staff recently concluded that broadcasters may refuse to run
obscene political ads, in large part because obscenity is not protected speech
under the First Amendment. The staffs view, indicated in a memorandum
submitted by Chairman Fowler to Congressman Luken on January 19, 1984, is
that Section 315 “was not intended to override the statutory prohibition
against the broadcast of obscene or indecent materials” contained in Section
1464 of the U.S. Criminal Code. Hence, the memorandum suggests that a
broadcaster who airs a candidate “use” containing obscene or indecent material
would not be immune from criminal or other sanctions as a result of such car-
riage. As of the date of publication, the full Commission had not had the occa-
sion to formally endorse the staff position in a ruling.

e. Recorded or Filmed Coverage

The FCC has been careful not to announce an absolute ban on potentially
indecent words spoken in the context of a news event or news coverage. The
Commission has emphasized that its decisions will be based on the facts of
each case. The best advice it has offered is that “such language could be
broadcast—in a news or public affairs program or otherwise—when the num-
ber of children in the audience was reduced to a minimum, if sufficient warning
were given to unconsenting adults and if in the context used the language had
serious literary, artistic, political or scientific value.” Pacifica Foundation, 59
F.C.C.2d 893 (1976).

f. Practical Advice

When in doubt a station may want to consider covering questionable
words with a “bleep” (1,000 cycle) tone. This technique will convey to the audi-
ence that questionable language was used without exposing the station to po-
tential criminal liability for having broadcast the words. Licensees are advised
to consult private counsel if questions arise regarding obscene or indecent
material.

2. DRUG LYRICS

While the broadcast of songs containing “drug lyrics” is a matter of
licensee discretion, the Commission has established procedures by which licen-
sees must exercise responsibility and judgment in the screening of songs that
may promote drug usage. Some songs contain references to drugs which are
simply incidental or which, in substance, warn against the use or abuse of
drugs. Such songs would not normally be of concern to the Commission.
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Appendix I1-H is a Memorandum Opinion and Order, released April 16, 1971,
that sets forth the FCC policy on this subject.

If your station’s music format provides for the broadcast of songs that
might promote the use of drugs, management should establish screening pro-
cedures in order that a responsible judgment can be made about the appropri-
ateness of broadcasting such songs. One or more members of your station’s
staff should attempt to have a reasonably current understanding of “street” or
slang references to popular drug terminology.

AND REBROADCASTS

1. UNAUTHORIZED USE OF COMMUNICATIONS

Section 605 of the Communications Act of 1934, as amended, prohibits
anyone from divulging or making public any radio, television or wire communi-
cation (other than a radio broadcast transmitted for reception by the general
public), unless authorization is granted by the sender. Similarly, the 1968 Om-
nibus Crime Control Act, 18 U.S.C.A. §2510 et seq., prohibits the willful inter-
ception, or attempted interception, of any wire or oral communication. Section
2511 details this prohibition and its criminal penalties, which can include a
$10,000 fine and five years’ imprisonment.

Section 605 does not apply to amateur radio communications. However,
FCC Rule 73.1207(c) strictly forbids the rebroadcast of amateur transmissions
without the amateur’s consent and prior FCC authorization. FCC authoriza-
tion may be requested informally by telephone. Within one week after the
broadcast of the amateur transmission, a written confirmation accompanied
by the written consent of the amateur must follow. FCC Rules 97.113 and
97.114(c) further limit the broadcast of certain amateur transmissions. These
sections prevent amateur stations from engaging in any form of radio broad-
casting, and from facilitating the regular business or commercial affairs of any
party.

The Commission has held that unauthorized use of public safety messages
sent by the police, fire department or Federal Aviation Administration is a vio-
lation of Section 605 of the Communications Act. Licensees monitoring police,
fire and FAA radio transmissions and using the contents of these messages in
news and other programs are in violation of the Act unless permission has first
been granted by officials of the public safety agencies being monitored.

G G. UNAUTHORIZED COMMUNICATIONS

2. REBROADCASTING OTHER BROADCAST STATIONS

Rebroadcasting the program of another broadcast station requires the
written consent of the originating station. However, it is not necessary to ob-
tain Commission authority to rebroadcast the programs of other broadcast
stations. Copies of the written consent are to be kept at the rebroadcasting
station and made available to the Commission upon request. They need not be
kept in the station’s public inspection file. See Rule 73.1207.

3. REBROADCASTING FOREIGN OR NON-BROADCAST
STATIONS

Generally, the non-delayed rebroadcast of time signals originated by the
Naval Observatory and the National Bureau of Standards and the rebroadcast
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of National Weather Service transmissions is permitted without specific Com-
mission authorization. Programs originated by foreign broadcasting stations
such as BBC and Radio Moscow may be rebroadcast without the consent of
the Commission or the orginating station, except where covered by prior inter-
national agreement. (For example, the consent of originating stations should
be obtained for the rebroadcast of Canadian and most Latin American pro-
grams, and such stations should be identified, as to location and call letters,
during the course of the rebroadcast). Programs originated by the Voice of
America and the Armed Forces Radio and Television Service may be rebroad-
cast only by special arrangement among the parties concerned. Permission to
retransmit any FM station (SCA) subcarrier background music or other multi-
plex subscription program service first must be obtained from the originating
station.

Retransmission of messages originated by privately owned non-broadcast
stations must be authorized by the Commission prior to retransmission. Rule
73.1207(c)(1) provides that such authority may be requested informally by
telephone, and within one week after such retransmission a written confirma-
tion accompanied by the written consent of the originating station must
follow. Permission to retransmit government operated and owned non-broad-
cast stations first must be obtained from the government agency originating
the message. Written notification must be sent to the FCC within one week
after such retransmission confirming that prior authorization for the transmis-
sions had been obtained. Rule 73.1207(c)(2).

4. REBROADCASTING TELEPHONE CONVERSATIONS

Rule 73.1206 requires licensees to notify parties of their intention to
broadcast telephone conversations prior to recording and/or broadcasting any
conversation. The notification requirement applies irrespective of whether the
conversation is being recorded or broadcast live. Prior express notification is
not required only when the party “is aware, or may be presumed to be aware
from the circumstances of the conversation, that it is being or likely will be
broadcast” (e.g., an “open mike” show). Rule 73.1206 provides that “such
awareness is presumed to exist only when the other party to the call is associ-
ated with the station (such as an employee or part-time reporter), or where the
other party originates the call and it is obvious that it is in connection with a
program in which the station customarily broadcasts telephone conversa-
tions.” The notification must take place before any portion of the conversation
is broadcast live or recorded for later broadcast.

The Commission has ruled that a “conversation” begins whenever a party
answers the telephone. Therefore, the prior notification requirement is vio-
lated when the party called answers the phone by saying “Hello” even though
the announcer may intend to immediately inform the party called of his or her
identity and the fact that they are being broadcast live or being recorded for
later broadcast. The Commission has stated that the live use of a telephone
conversation prior to receiving permission, albeit with the intent of receiving
the party’s permission during the broadcast, is not acceptable. Furthermore,
the FCC has held that the recording of a telephone conversation for possible
broadcast with the intention of informing the other party of such, either dur-
ing the conversation or after, but prior toits broadcast, also violates the rule.

Additionally, the prior notification requirement applies to “cash calls” or
similar contests, in which a contestant called must answer with a specific
phrase or a station’s call letters. “Hi, I'm Jack Smith of WXXX and you're on
the air” is insufficient notification, because the party called would have al-
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ready initiated the converstion by saying “Hello.” Here, use of a beep tone
would not be sufficient. While beep tone usage is sufficient as an automatic
audible warning to a party that a call is being recorded, it does not inform the
party that a station intends to broadcast that recorded conversation.

On October 12, 1983, NAB filed a petition for rule making asking the Com-
mission to amend Rule 73.1206. The Commission placed the petition on public
notice on December 15, 1983. Action in this proceeding is expected in 1984.

5. NOT FOR “ACTUALITY” RECORDING

Reporters sometimes want to keep a taped record to verify what they
heard in a telephone interview. They generally wish to avoid inhibiting inter-
viewees by telling them the conversation is being recorded.

Recording such conversations may or may not be legal in your state. To
learn if it is requires a very careful reading of federal* and state law.** Such
recording should not be undertaken without first consulting with your local
attorney. The following paragraph contains some factors your lawyer will
want to consider.

The federal Criminal Code is less stringent than FCC regulations if the
conversation will not be broadcast. Instead of the FCC’s all-party consent rule,
the federal law requires that only one party to the conversation give prior con-
sent to recording. You or your employee recording the conversation can be that
person. However, the federal law contains an exception that ought to put you
on your guard. The federal law does not apply if your state has enacted a more
restrictive rule or when the recording has been made for what the federal stat-
ute describes as “criminal,” “tortious” or “injurious” purposes. A number of
states have enacted tougher laws that forbid any covert recording without the
consent of all parties. Others provide for only one-party consent, but penalize
using or divulging the information without obtaining the consent of all
parties. An examination of the statutes alone by your attorney will not be
enough. That review also should include the current position of your state
courts about invasions of privacy and the possibility of a suit against you.

6. CONCEALED MICROPHONES

a. Wireless Microphones

FCC Rule 15.11 governs the use of wireless microphones. The rule is simi-
lar to the FCC's all-party consent rule governing the broadcast of live and
recorded telephone conversations. It prohibits the use of wireless transmitters
for the purpose of overhearing or recording the private conversations of
others, unless such use is authorized by all of the parties engaging in the con-
versation. The exception to the rule involves conversations that are not
“private.”

When the Commission adopted this regulation it specifically allowed the
use of wireless microphones when the intercepted conversation is “carried on
within earshot of others not engaged in the conversation. Thus, conversations
in public and semi-public places or in any other place where persons may rea-
sonably expect their conversations to be overheard would not be protected by
the regulation.” (See Report and Order, 2 F.C.C.2d 641, 645 (1966).)

*18 U.S.C. §§ 2510, 2511.
**See Appendix I1-I for references to state laws.
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Streets, parks, public buildings, restaurants, sports arenas and theaters
are examples of public and semi-public places. Remember that if an employee
of your station is not a party to the conversation, he or she should make sure
that the conversation is being picked up where another would be likely to over-
hear it, i.e., within earshot, and in a public or semi-public place.

If the site appears to be private but is not the private home, office or hotel
room of any of the participants in the conversation—check with your super-
visor or station attorney before proceeding.

Even when the FCC’s exception for public or semi-public conversations
does apply, state law still might forbid the pickup of dialogue with a wireless
microphone or the use of such dialogue. Maryland, Illinois, New York and Cali-
fornia specifically require the consent of all in a conversation before it may be
covertly intercepted.

b. Wired Microphones

This section covers the use of concealed microphones, which may include
the use of parabolic or shotgun microphones, when the participants in a con-
versation cannot see them and have not consented specifically or by inference
to having their words recorded and disclosed.

Federal law (47 U.S.C. §605) permits surreptitious interception of a con-
versation in a public or private place if one party to the conversation has con-
sented. But when concealed microphones are used, some states supersede the
federal rule and require the consent of all parties. In other states, use or dis-
closure after recording also requires consent of all parties, even though the
interception itself was legal. The advice and guidance of your local attorney
should be sought.

7. HIDDEN CAMERAS
a. In Public and Semi-Public Places

Different considerations apply to pictures taken by hidden cameras for
news and public affairs purposes as opposed to pictures taken for entertain-
ment programming or for use in commercials.

Covert photography generally may be employed to obtain pictures of what
takes place in public and semi-public places for news and public affairs pur-
poses. However, such techniques used for entertainment programs or commer-
cials may expose you to suit for some form of invasion of privacy. With this
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caveat in mind, you may surreptitiously photograph events that take place in,
for example, public streets, parks and buildings, restaurants, sports arenas
and theaters. The reasoning behind these general rules is that. in some places
and situations people should reasonably expect that they will be seen. This
also leads to some limitations.

e Care should be taken only to photograph what can be readily seen by
others in a public or semi-public place.

e If you find a conspicuous sign in a semi-public place warning against the
taking of pictures, or you are verbally warned against photographing, or
your hidden camera is discovered and you are asked to discontinue photo-
graphing, it would be advisable to comply and avoid a possible claim for in-
vasion of privacy, unless you are acting with the advice of your lawyer.

b. In Private Places

The permissible use of hidden cameras in private places is much more
limited. It may be proper to surreptitiously film in the home, office, hotel room
or elsewhere on the premises of a station employee. Secret filming in the home,
office or hotel room of an unsuspecting subject could expose you to a suit for
invasion of privacy.

In Maryland, a claim was filed by an insurance salesman whose pitch to a
Congressional investigator posing as a would-be customer was filmed and
audio-taped in a private home. At issue was the salesman’s assertion that he
expected privacy in the home of a stranger. The case is still making its way
through the courts.

8. POINT-TO-POINT COMMUNICATIONS

Radio and television stations are licensed to broadcast programming
material intended only for reception by the general public. Except during
“emergency operations,” no station may broadcast a message intended primar-
ily for a specific individual, because point-to-point transmissions have been
held by the Commission to run counter to the definition of “broadcasting” in
Section 3(0) of the Communications Act. Messages in coded form also consti-
tute point-to-point communication and as such should be avoided. Licensees
may, however, address a message to a particular individual (e.g., a person in
public life), if the message is an integral part of the program format and its
meaning is clear to the audience.

H H. EMERGENCY BROADCASTS

Radio and television stations are licensed only for broadcasting to the gen-
eral public. Personal messages, sometimes referred to as “point-to-point” com-
munications, are permitted only during emergencies. For an expanded discus-
sion of the Emergency Broadcast System, see Chapter V, page V-28.

The Commission acknowledges that situations involving “tornadoes, hur-
ricanes, floods, tidal waves, earthquakes, icing conditions, heavy snows, wide-
spread fires, discharge of toxic gases, widespread power failures, industrial ex-
plosions, civil disorders, school closings and changes in school bus schedules
as a result of any of these conditions” may justify an exception to the policy
against point-to-point messages. Rule 73.1250(a). Additionally, at the request
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of responsible public officials, stations may air messages to request or dis-
patch aid or assistance in rescue operations without FCC authorization.

If the station is licensed for daytime AM operation only, it may operate
during non-daytime hours to broadcast emergency information “only if regu-
lar, unlimited-time service, is nonexistent, inadequate from the standpoint of
coverage, or not serving the public need.” Rule 73.1250(f). In addition, this rule
permits AM stations that normally reduce power or alter their antenna pat-
tern at night to operate using their daytime facilities. Commercials may not be
aired during times when this rule is invoked.

Television stations are required to transmit emergency information vis-
ually at a minimum, although aural and visual transmission is preferred. See
Rule 73.1250(h).

Finally, any station broadcasting emergency information is required to
file an immediate report in letter form to the FCC. See Rule 1250(e) for details.

I. PROGRAM DUPLICATION [AM-FM] I

Rule 73.242 provides that licensees of FM stations may duplicate the pro-
gramming of an AM station owned by the same licensee in the same local area
to the extent that:

if either the AM or the FM station is licensed to a community
of over 25,000 population, the FM station [does] not operate so
as to devote more than 25% of the average program week to
duplicated programming.

For purposes of this section, program duplication means simultaneous
broadcast of a particular program over both the AM and FM stations or the
broadcast of a particular program by one station within 24 hours before or
after the identical program is broadcast over the other station. Rule 73.242(b).
Additionally, the population figures are to be taken from the regular U.S.
Census data.

Prior to adoption of the new “short form” renewal application, the renewal
applicant was required to make a showing, on former radio renewal Form
303-R, to verify compliance with the rule. This verification is not required by
the new renewal Form 303-S.

POLICIES

On August 4, 1983 the Commission deleted from its rules references to ten
policies that raised First Amendment concerns because they established rigid
guidelines for or cautioned against broadcast of certain categories of program-
ming. Many of the policies deleted were cross-referenced to old Commission
cases or letters, rather than formal statements of Commission policy.

The Commission’s role in the areas covered by the former sections of the
rules will be one of oversight. Therefore, stations should continue to be mind-
ful of their public interest obligations in these areas. For example, while the
Commission’s rules no longer specifically mention astrology, licensees still
must review astrology-related material to be sure it does not constitute false

J. TEN DISCONTINUED PROGRAM CONTENT J
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or deceptive advertising. (See Chapter 1V for a detailed discussion of the FCC'’s
advertising policies.) The following subsections summarize the deleted policies.

1. FOREIGN LANGUAGE PROGRAMS (Former Section
73.4105)

In 1973 the FCC issued an order with specific guidelines concerning licen-
see responsibility for monitoring foreign language programs. Under this policy,
the FCC required licensees to maintain adequate controls over foreign lan-
guage programming to ensure compliance with all Commission rules and
policies.

After finding that the overall thrust and ultimate effect of this policy ap-
peared to intrude unnecessarily upon the licensee’s judgment in the selection
and content of programming in instances where it broadcasts foreign language
programming, the Commission decided to delete the 1973 policy statement.
Instead, it will rely on its basic policy:

Broadcasting licensees must assume responsibility for all
material which is broadcast through their facilities. This in-
cludes all programs and advertising material which they pre-
sent to the public. . . . This duty is personal to the licensee and
may not be delegated. [The licensee] is obligated to bring [its]
positive responsibility affirmatively to bear upon all who have
a hand in providing broadcast matter for transmission
through [its] facilities so as to assure the discharge of [its] duty
to provide acceptable program schedule consonant with oper-
ating in the public interest in [its] community. Report and
Statement of Policy re: Commission en banc Programming In-
quiry, 44 F.C.C. 2303, 2313-14 (1960).

2. AGREEMENTS WITH MUSICAL FORMAT SERVICE
COMPANIES [AM-FM] (Former Section 73.4145)

This policy stressed the licensee’s non-delegable duty to retain discretion
over programming and identified specific contract terms in music service
agreements that could result in abdication of that duty.

In 1975, the FCC warned that any agreement entered into by the licensee
of a radio station and a musical format service company* that unduly
restricted the free exercise of independent judgment in programming would be

*Musical format service companies contract with radio stations to supply taped musical
programs over a period of time on a subscription basis. Usually, the station plays the tapes over
the air as received and then returns them to the supplier. The programs contain breaks for com-
mercials, news and other announcements. Some programs are musical only; others include an an-
nouncer between musical selections. Some companies also provide consulting services to supply
stations with programming or format ideas.
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considered an abdication of that responsibility by the licensee and contrary to
the public interest. In this area, a station licensee had an affirmative obliga-
tion to ensure that any agreement with a program service was in accord with
the Commission’s policies.

The Commission’s current view is that it is better to rely upon the licen-
see’s basic obligation not to abdicate control of station operations, rather than
to impose strict, detailed policies on broadcasters.

3. ALCOHOLIC BEVERAGE ADVERTISING (Former
Section 73.4015)

This policy referenced a 1949 letter. There, the Commission noted that
spot advertisements for alcoholic beverages could raise fairness doctrine
issues. Recent decisions have made the policy obsolete by holding that ordi-
nary product ads will not trigger fairness doctrine obligations. Although some
state laws still prohibit or restrict the advertising of alcoholic beverages, there
is no federal law prohibiting this type of advertising. Station licensees should
familiarize themselves with their local and state laws on this subject. The FCC
will continue to concern itself with broadcast advertisements of alcoholic bev-
erages only in circumstances where a licensee has been convicted of a violation
of a law prohibiting or limiting such advertisements. (For further discussion
on advertising alcoholic beverages see Chapter 1V, page IV-6.)

4. ASTROLOGY MATERIAL (Former Section 73.4030)

In its published response to a letter from an astrologer who complained of
censorship and a denial of air time, the Commission cautioned licensees
against presenting the services of fortune-tellers, astrologers or persons offer-
ing similar services that might be considered to guarantee monetary, health or
other benefits.

5. REPETITIOUS BROADCASTS OF MUSICAL
RECORDINGS (Former Section 73.4150)

Here, by publishing its letter to a station that had promoted a new format
by broadcasting a single record as its entire entertainment programming for
several days, the Commission warned that promotions involving repetitions of
a single recording over a long period might subordinate the licensee’s public
trustee responsibility to its private interests.

6. OFF-NETWORK PROGRAMS AND FEATURE FILMS
(Former Section 73.4175)

This 1972 Public Notice interpreted a section of the Commission’s Prime
Time Access Rule as prohibiting during the access hour the use of off-network
or feature films that had been broadcast by a station in the market within the
previous two years. After a successful court challenge, in 1975 the Commis-
sion eliminated this provision. Accordingly, the reference to this policy has
been deleted.
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7. CALL-IN BROADCAST STATION POLLS
(Former Section 73.4200)

By puhlishing its response to an inquiry from a mecmber of Congress, the
Commission warned licensces to disclose the methodology used in any polls
they conduct, and especially to point out to their audiences that call-in polls
that could allow a person to “vote” more than once are not scientific in nature.

8. PRIVATE INTEREST BROADCASTS BY LICENSEES
TO ANNOY AND HARASS OTHERS (Former Section
73.4205)

Here, the Commission admonished a station that had encouraged its
viewers to telephone the New York Port Authority (owner of the World Trade
Center, on which the station sought tower space) if they experienced interfer-
ence. The Commission warned against airing broadcasts that, while serving
the licensee’s private interest, could result in harassment of others.

9. USE OF SIRENS AND SIMILAR EMERGENCY SOUND
EFFECTS IN ANNOUNCEMENTS (Former Section
73.4240)

Mindful of potential safety hazards, the Commission urged licensees to re-
frain from airing siren-type sound effects in spot announcements.

10. BROADCASTS WHICH RESULT IN HARASSING
AND THREATENING PHONE CALLS (Former Section
73.4120)

By publishing its letter to a licensee whose broadcast had suggested mem-
bers of the public call a named individual not associated with the station with
their views on an issue, the Commission cautioned licensees against broad-
casting personal telephone numbers in such fashion as possibly to trigger har-
assing or threatening phone calls.

11. SUMMARY OF THE “UNDERBRUSH PROCEEDING”

The FCC has characterized the above policies as regulatory underbrush
(i.e., the policies, doctrines and interpretations that have grown up over the
years around major regulations that may be redundant or no longer neces-
sary). In several recent decisions, the Commission has taken steps to clear
away some of this underbrush. For example, in addition to deleting the above
policies, the Commission recently eliminated its policies on “hypoing” and use
of coverage maps. In the near future, the Commission expects to review its
policies governing promotions, contests, loud commercials and fraudulent bill-
ing. Additionally, in a recently released Notice of Proposed Rule Making on
the matter of eliminating unnecessary broadcast regulations (MM Docket No.
83-842, FCC 83-37, 48 Fed. Reg. 49879 (October 28, 1983)), the Commission
proposes to eliminate three other policies dealing with horse race program-
ming and advertising. Commission action on the Notice is expected in 1984.
(See Chapter IV for detailed information on all these policies.)




CHAPTER IlI:

ANNOUNCEMENTS

A. MECHANICAL
REPRODUCTION

No taped, filmed or recorded program material in which the element of
time is of special signiticance, or in which affirmative effort is made to create
the impression it is live, shall be broadcast without an appropriate announce-
ment at the beginning of the program that it is taped, filmed or recorded. Rule
73.1208. The language of the announcement must be clear and in terms com-
monly understood by the public. Where the time element is not of special sig-
nificance, the announcement need not be made, but the licensee is prohibited
under FCC rules from trying to create the impression that the program is live.

Time is considered of special significance in programs consisting of a
speech, news event or special event. It may also be significant in the case of
other programs when the failure to announce the mechanical or “recorded” na-
ture of the program would create, either intentionally or unintentionally, the
impression or belief on the part of the audience that the event is occurring
simultaneously with the broadcast. This requirement does not apply to taped,
filmed or recorded announcements which are of a “commercial, promotional or
public service nature.” Rule 73.1208(b).

A
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B. STATION IDENTIFICATION

Station identification announcements must be broadcast at the beginning
and ending of each day of operation, i.e., at sign-on and sign-off, and hourly, as
close to the hour as feasible at a natural break in programming. Rule
73.1201(a). Television stations may make the required announcements either
visually or aurally.

The official station identification announcement must contain the sta-
tion’s call letters followed by the name of the city of license as specified in the
station’s license. The name of the licensee and the station’s frequency or chan-
nel number may be included between the call letters and the city of license, but
the Commission has specifically stated that no other extraneous matter may
be placed directly between the call letters and the city of license. Thus, the an-
nouncement, “This is station WXXX, Acorn Broadcasting Incorporated, 750
on your AM dial, Central City,” would be permissible. Not acceptable would be
“WXXX, Acorn Broadcasting Incorporated, 750 on your swinging dial, your
number one rocker in Central City.” Rule 73.1201(b).

The FCC recently amended its dual-city identification rules to permit
broadcast stations to include in their official station identification the names
of any community or communities they select, so long as their community of
license is named first in the station’s official on-air identification.

Under the new rules, which became effective December 8, 1983, stations
that want to use a multi-city identification in their official station identifica-
tion may do so without either notifying or applying to the Commission. In
addition, the former requirement that the additional community or communi-
ties included in a multi-city identification be located within the station’s
principal-city contour has been eliminated.

The new rules do not affect each station’s primary obligation to serve its
community of license. They have no impact on the Commission’s requirements
that (1) the station’s main studio must be located within the community of
license itself, (2) more than 50 percent of the station’s programming must be
originated from that main studio, (3) the community of license must receive
city-grade service and (4) programming responsive to the ascertained needs of
the community of license must be provided.

Except in cases of simultaneous AM-FM broadcasting or rebroadcasting
by a satellite station, in making a station identification announcement, the call
letters must be given only on the frequency or channel of the station identified
by the announcement. During periods of AM-FM simulcasting, station IDs
may be made jointly for both stations. If the FM call letters do not clearly
reveal that it is an FM station, the joint announcement must so identify it.
Rule 73.1201(c)(2).

When a station’s programming is being rebroadcast simultaneously by a
satellite station, the originating station may make station ID announcements
for the satellite station. In such cases, the station ID announcement must in-
clude the frequency (radio) or channel (TV) of the satellite and the originating
station, as well as the call letters and city of license of each. Rule
73.1201(c)(3)1)-(ii).

C C. SISTER STATION PROMOTIONS

The Commission’s rules provide that promotional announcements broad-
cast by a station for another commonly-owned or controlled broadcast station
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serving the same community shall be logged as commercial announcements.
Rule 73.1810(d)(3)(ii). For example, an announcement broadcast on a television
station urging listeners to watch a particular program on a commonly-owned
radio station serving the same community must be logged as a commercial
announcement.

The Commission has ruled that “in the case of simulcasting, if the an-
nouncement relates to future programming which is not to be simulcast, the
announcement shall be entered as commercial matter in the log of the station
not scheduled to broadcast the future programming.” Thus, an announcement
broadcast simultaneously on WXXX-AM and FM urging listeners to “tune in
for the final game of the state basketball tournament on WXXX-FM tonight
at 8 o'clock” would be logged as a commercial announcement on WXXX-AM, if

the station logged such matter. However, an announcement aired simultane-

ously on WXXX-AM and FM asking listeners to “tune in for the final game of
the state basketball tournament on WXXX-AM and FM at 8 o’clock tonight”
would not be logged as a commercial announcement.

D. SPONSORSHIP IDENTIFICATION
PRACTICES

1. THE SPONSORSHIP IDENTIFICATION RULE

Section 317 of the Communications Act and Section 73.1212 of the Com-
mission’s rules provide that whenever a station broadcasts any material for
which it has received, or will receive, any money, service or other valuable con-
sideration, it must fully and fairly identify the person or group sponsoring the
broadcast. The Commission’s sponsorship identification rule and its numerous
interpretative rulings are very complicated. In 1975 the Commission reissued
a public notice concerning sponsorship identification which is contained in
Appendix III-A. Licensees are advised to study carefully the examples given
in order to comply with the Commission’s guidelines. Failure to fully identify
any sponsor who has furnished valuable consideration may be considered the
taking of “payola” and can result in a fine or even imprisonment. (See Payola
section in Chapter IV, page I'V-40).

The sponsorship identification rules apply to all commercial matter includ-
ing political broadcasts, teaser announcements and messages paid for by fed-
eral, state and local entities and local public service organizations as well as
trade associations. The Commission also has cautioned stations that the re-
quired identifications must be comprehensible. There have been some com-
plaints that television viewers have encountered some difficulties in reading
video-only identifications. Although the FCC has refrained from establishing
detailed rules in this regard, the licensee’s obligation is to provide clear identi-
fication.

An entry in a television station’s program log identifying the sponsor(s) of
the program, the person(s) who paid for the announcement or the person(s) who
furnished the materials or services, constitutes a representation that the
appropriate sponsor identification was announced on the air. Rule
73.1810(b)(2)(i). A checkmark next to the entry is no longer required as a means
of indicating that the announcement was made.

Stations should be particularly careful in observing the sponsorship iden-
tification rules when the broadcast is political or involves a controversial issue
of public importance. Stations must exercise reasonable diligence in disclosing

!
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the true identity of the person or group paying for such broadcasts. (Note,
however, that a licensee confronted with undocumented allegations and un-
documented rebuttal may safely accept an apparent. spansor’s represcentations
that it is a real party in interest, and not an agent. Loveday v. FCC, 707 F.2d
1443 (1983).) The sponsorship announcement must state that the broadcast
material is “paid for” or “sponsored by” that sponsor. See Political Broadcast
Catechism Questions 6-9, 11-13 and 46, Appendix II-E for further discussion
of sponsorship identification rules in relationship to political broadcasts.

2. “TEASERS” OR “COME-ON” SPOTS

A “teaser” is in essence a short and succinct announcement using, for ex-
ample, catch words, slogans, symbols, etc., designed to arouse the curiosity of
the public as to the identity of the advertiser or product (to be revealed in sub-
sequent announcements). The FCC has ruled that even though the final adver-
tisement in an advertising campaign fully identifies the sponsor, the law re-
quires that each teaser announcement reveal the identity of the sponsor.

3. CONCERT PROMOTION ANNOUNCEMENTS

When a station helps promote a local concert and receives valuable consid-
eration in exchange for the broadcast of promotional announcements, the
sponsorship identification rule requires that this fact be disclosed. It also is
important that concert promotion television announcements, for which consid-
eration has been received, be logged as commercial matter. The entries must
include the names of the persons who paid for the announcements.

Note that statements such as “WXXX presents John Jones” may be con-
sidered misleading if the station has no financial interest in the concert. To
have a financial interest, the Commission has ruled, a station must share a por-
tion of the financial obligation of the show or assume responsibility for produc-
tion or arrangements. Without such an interest, the station is not allowed to
make such announcements as: “WXXX, in association with the Concert Com-
pany, presents John Jones.” However, such statements as “WXXX welcomes
John Jones” or “WXXX is proud to welcome John Jones” would probably be
permissible.

A further problem is presented when a station receives only a small per-
centage of the concert’s proceeds. In 1971, the Commission ruled that when a
station received only one percent of the proceeds of the concert, promotional
announcements using the station’s name might be misleading. 28 F.C.C.2d 348
(1971). This ruling was based on the fact that the station assumed no responsi-
bility for production or arrangements but simply received one percent of the

gross revenue.
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The FCC has not ruled on the minimum amount of participation necessary
for a station to be considered a co-sponsor. However, if the station is actively
involved in arranging the concert, no financial commitment is needed to co-
promote the show. For example, a station was allowed to represent itself to the
public as a co-promoter when it did the following:

* helped with the selection of concert performers;
e agsisted in arranging ticket outlets;
e gave advice on the concert’s sound system, lighting and/or staging;

e gave suggestions about promotional appearances by concert talent in sup-
port of the concert;

e gave advice on concert advertising in newspapers, on television and on
other radio stations;

e assisted in negotiating the fees of talent and support personnel and facil-
ities;

¢ used station personnel to assist in the coordination of various elements of
the production;

e gave advice about an appropriate hall for the performance;
* presented live broadcasts of some concerts it co-promoted; and

e organized, or helped to organize, related events preceding or following a
concert in some instances.

Although in the above situation the station’s degree of involvement was
sufficient to allow it to present itself as a co-promoter of the show, there is no
magic formula for determining the minimum amount of responsibility and/or
financial investment that is necessary to be considered a co-promoter. Because
of the lack of clear guidelines from the FCC, particular care should be exercised
in the wording and logging of announcements promoting local concerts. Two
important guidelines should be followed by the broadcaster in formulating its
concert promotional announcements:

Where the station has made no financial investment in the con-
cert and has not devoted any effort to making the show a suc-
cess, do not announce that “WXXX presents ...."

If the station is actively involved in arranging a concert, this
commitment, which may involve only limited financial invest-
ment, will probably support a station’s announcement that it is
at least a co-promoter of the concert.

It also is important that the licensee take care not to use these announce-
ments to gain a competitive advantage over an independent producer. While a
licensee is not prohibited from engaging in non-broadcast activities or adver-
tising them over its facilities, it is clear a licensee may not use its broadcast
facilities in a manner that forecloses competition or unfairly treats a competi-
tor (e.g., refusing to sell commercial time to a rival promoter). 42 F.C.C.2d 1027
(1973).

Although limited in number, the few Commission pronouncements regard-
ing concert promotion should lead the careful broadcaster to at least apply
common sense to its copy writing. Before you announce “WXXX presents . . .”
ask: what is the station’s actual position? Are you really involved in promoting
the concert, or merely advertising it for the true sponsor? Each situation will
depend on its own facts, and should be discussed thoroughly among appropri-
ate station personnel or with communications counsel.
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4. PUBLIC SERVICE ANNOUNCEMENTS

Public service announcements (PSAs) are announcements provided by the
station without. charge, that promotc programs, activities or services of fed-
eral, state or local governments (e.g., recruiting, sales of U.S. Savings Bonds,
etc.) or the programs, activities, or services of non-profit organizations (e.g.,
Red Cross, United Way, etc.) or any other announcements regarded as serving
community interests. Announcements on behalf of “for profit” entities in ex-
change for the receipt, in whole or in part, of consideration to the licensee, its
principals or employees are not public service announcements. Rule
73.1810(d)(4).

In November 1980, the FCC terminated a long-pending proceeding on the
subject of public service announcements. The Coramission had been prompted
by several public interest groups to initiate the proceeding with a view
towards imposing specific obligations on broadcasters for presenting PSAs.
The proposed changes included narrowing the definition of what constitutes a
PSA (an effort to regulate content and subject matter) and requiring stations
to air PSAs at specific times and on a parity with commercial advertising.

As urged by NAB, the Commission denied the requested changes and
issued a Report and Order (effective November 17, 1980) encouraging broad-
casters to continue to air PSAs. The Commission also decided to allow broad-
casters to receive more credit for airing PSAs, if they choose to keep records of
all PSAs aired.

Under the Commission’s current PSA policies, both radio and television
broadcasters can receive more credit for airing PSAs simply by keeping
records indicating the length of time of all PSAs aired. Commercial radio licen-
sees might find PSA records useful in the event of a license renewal challenge,
but there is no requirement that they keep such records. Commercial television
licensees have the option of including the total amount of PSA time in the
“other” programming category of the Renewal Application Audit Form 303-C,
if they are selected to complete it. Section I11, Question 4 specifically asks how
many PSAs were broadcast during the composite week. The audit form also
asks for a breakdown of the number of PSAs related to organizations within
the service area and to organizations outside the service area. Audited televi-
sion licensees must submit program logs that support their PSA compu-
tations.

Note that PSAs do not have to be locally produced in order to serve the
local community. Decisions as to the quantity, nature, source and scheduling
of PSAs aired depend on the community to be served, and are left to the broad-
caster’s discretion. The national distribution of a PSA does not necessarily
indicate that the announcement is not applicable to local needs. It is left to the
broadcaster’s discretion to determine that a nationally distributed PSA will
serve the local community.

Additionally, the Commission will not distinguish between collective
PSAs (e.g., a community bulletin board or a grouping of community announce-
ments) and individual announcements, as long as they fall within the PSA defi-
nition. Thus, a “community bulletin board” can be counted as PSA time.

Finally, PSAs can be used for programming in response to both the quar-
terly issues/programs list for commercial radio stations and the annual prob-
lems/programs list for television stations. See Chapter V, pages V-6 and V-7,
respectively. The Commission has recognized that because PSAs are brief,
catchy, repetitive announcements, they may be effective in dealing with cer-
tain community problems. It is therefore appropriate for broadcasters to use
PSAs for purposes of the problems or issues/programs list. However, PSAs
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mary method for responding to ascertained needs, particularly if the “problem”
necessitates lengthy discussion.

E. SELECTION OF SPORTS ANNOUNCERS E

A licensee is permitted to enter into a contract allowing a third party, such
as an athletic team, the right to directly or indirectly choose, pay, approve and/
or remove a sports announcer. However, if such an agreement is made, licen-
sees are required to disclose the existe<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>