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PREFACE

Some of the nation’s experts in communications law say that
the 1980s may be a time of less change. The argument runs that
the Supreme Court of the United States, having painted so broad-
ly during the 1970s, will pause to fill in the outlines rather
cautiously in areas such as libel, privacy, access to news of gov-
ernment, advertising regulation, obscenity . . . and so forth.

Time will tell. If the courts do slow their changes in com-
munications law, that’s by no means the whole story. In
mid-1981, the Executive branch was urging Congress to relax cer-
tain provisions of the Freedom of Information Act. National
security creates a need for more secrecy, it was argued. And
Congress, pliantly, seemed to be bending to that task. Perhaps
Congress will once again make the judiciary appear to journalists
to be the “least dangerous branch.” Small wonder that Mark
Twain said that two things should never be observed: sausage
being made or legislation being passed.

Even if change slows—and the authors of this textbook are not
betting on that—even if great swatches of new precedents are not
created, it is a safe hunch that litigation against the communica-
tions media will continue to increase explosively. As the Fourth
Edition of this book appears, it is well to emphasize that com-
munications law is at the intersection of constitutional, statutory,
administrative, and tort law. Keeping up with new developments
will continue to be challenging.

Second, ours is an increasingly litigious society. For example,
there were 86,000 new cases filed in federal district courts 20
years ago. In 1979, however, more than 179,000 new cases were
filed. And federal appellate courts, which heard 3,900 appeals in
1960, heard about 20,000 in 1979.

Third, the decade of the 1970s was the first one in which there
was a sizable “communications law bar.” That is, communications
law has become a specialty of an increasing number of lawyers.
The result, inevitably, has been—and will continue to be—more
court action involving the media.

And the ante continues to go up. In April of 1981, an Illinois
newspaper, the Alton Telegraph, was forced to go to bankruptcy
court to try to avoid selling its assets to pay off a $9.2 million
libel award. (That is an unusual case, for it was based on a 1969
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PREFACE

memo sent to the U.S. Department of Justice. Although the
Telegraph never published a story relating to that memo, the
memo caused an investigation which led to cutting back credit
given to building contractor James Green, resulting in the collapse
of his business.)

Actress Carol Burnett won a $1.6 million libel judgment (later
reduced to $800,000) against the Nutionul Enquirer for a story
which falsely implied that she had been inebriated and boisterous
in a Washington, D.C,, restaurant. And Penthouse magazine got
hit with a $25 million judgment for a fictional story about a “Miss
Wyoming;” a real, former Miss Wyoming sued successfully, al-
though the judgment was reduced to $14 million and may be
reduced further.

This textbook is written with two goals. First, it is hoped that
it will add to students’ appreciation of the legal process and that
the chapters that follow—all including substantial historical un-
derpinnings—will provide a useful sense of proportion and bal-
ance. Professor Emeritus James Willard Hurst used to tell his
legal history classes at the University of Wisconsin that legal
history is like training for a wrestler; it can help one to
withstand unexpected onslaughts. Has a government agency done
something inimical to the First Amendment? Don’t be surprised:
consider some of the things that government has attempted to do
to the press in the past. As novelist John Dos Passos said, “In
times of change and danger when there is a quicksand of fear
under men’s reasoning, a sense of continuity with generations
gone before can stretch like a lifeline across the scary present.”

Our second goal is to provide information to help keep journal-
ists out of legal difficulties. The authors devoutly hope that you
never have the experience of being a defendant—especially an
unsuccessful defendant—in, for example, a libel lawsuit. In most
circumstances journalists do not want to go to court, unless they
go there to open up official records or meetings to public gaze.
Keep in mind that Ambrose Bierce, that ferocious journalist some-
times called “Bitter Bierce,” defined a litigyant as “a person about
to give up his skin for the hope of retaining his bones.” He also
defined litigution as “a machine which vou go into as a pig and
come out as a sausage.”

This edition, like its predecessors, relies on the generosity of a
number of persons, firms and institutions who have generously
allowed us to quote materials from their works. Those who have
helped us include (in alphabetical order):

vi
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The Dallas Morning News, “Advertising Standards of Accep-
tability in The Dallas Morning News.” Special thanks are due to
Harry M. Stanley, Jr., Display Advertising Director.

The Louisville Courier-Journal and The Louiswville Times. Spe-
cial thanks go to Donald B. Towles, Vice President; to James D.
Marchal, Director of Advertising, and to Vernon E. Johnston,
Advertising Ombudsman.

The National Association of Broadcasters, The Television Code,
22nd Edition, July, 1981. Special thanks go to Meryl Eden Green-
berg, Editor, Code News, The Code Authority, NAB.

Colleagues in the study of communications law who helped us
include Professor David A. Anderson, School of Law, The Univer-
sity of Texas at Austin; S. Jack Balagia, J.D., McGinnis,
Lochridge & Kilgore, Austin; Jack D. McNamara, a Texas Ph.D.
candidate; Dr. Kent R. Middleton of the University of Georgia,
Dr. J. D. Rayburn of the University of Kentucky, and Dr. Sallie
Martin Sharp (Ph.D. and J.D.), of Arlington, Virginia. As always,
the authors have been helped unfailingly by Professors Maurice D.
Leon, J.D. and Roy M. Mersky, J.D., law librarians, respectively,
of the University of Wisconsin-Madison and The University of
Texas at Austin. We also acknowledge gratefully the important
assistance of graduate students Elizabeth Goepel, Leigh Gregg,
and Jeffrey Smith, all of the University of Wisconsin.

We again thank the persons whose forbearance and hard work
through our fourth “book season” made possible the completion of
this volume, Ann S. Nelson and Letitita T. Teeter.

Chapters 1 through 5, 9, 10 and 12 were written by Nelson;
chapters 6 through 8, 11, and 13 through 15 were written by
Teeter.

HArROLD L. NELSON,
Madison, Wisconsin

DwIGHT L. TEETER, JR.,
Austin, Texas
November, 1981
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Part 1

PRINCIPLES AND DEVELOPMENT OF
FREEDOM OF EXPRESSION

Chapter 1
FREEDOM AND CONTROL
Sec.
1. The Worth of Freedom.
2. The Constitutional Guarantees.
3. Legal Boundaries for Speech and Press.
4. Prior Restraint.

A major test of a nation’s freedom is the degree of liberty its people
have in speaking, writing, and publishing. Seventeenth and Eigh-
teenth Century thought in much of Western Europe and America
turned to faith in man’s reason as the safest basis for government.
And if man was rational, indeed, he needed access to a maximum flow
of information and opinion as a basis for making decisions. Leaders
of Enlightenment thought considered freedom of speech and press
indispensable to the life of a public capable of self-government. In
addition, it was widely considered that this freedom was essential to
the individual’s own development and realization, a “natural right” to
which every person had claim in exploiting his faculties.

Even the age of faith in pure reason and natural rights, however,
stopped short of granting perfect freedom in all that people did or said.
Citizens turned over to government the powers and rights which it
needed in order to protect them in the enjoyment of their rights, in
Lockean theory. Furthermore, though the outer boundaries of the
freedoms enjoyed might be few and indistinct, some boundaries ex-
isted. To the mid-Twentieth Century, which grants at most that man
possesses some elements of reason in his complex makeup, and which
is skeptical indeed about the existence of “natural rights,” boundaries
continue to exist.

The hand of authority rests lightly on speech and press at some
places and times, heavily at others. But its presence is felt every-
where, including the nations of the western world which generally
consider themselves the most freedom-loving of all. Some degree of
legal control over expression has been sought or permitted by the
freest societies through history; for although the values of free speech
and press may be considered paramount and be exalted, there are
circumstances where other values may take priority and win in a con-

1



2 FREEDOM OF EXPRESSION Pt. 1

flict over rights. The individual's right to his good reputation limits
verbal attacks through the penalties of the civil libel law; society’s
interest in morality denies legal protection to the obscene; a host of
laws regulating business, industry, and trade applies fully to the com-
mercial press and broadeasting.

SEC. 1. THE WORTH OF FREEDOM

Major values underlying free speech and press are society’s need
for maximum flow of information and opinion, and the indi-
vidual’s right to fulfillment.

It is not always easy to separate society’s need and the individual’s

_right as the two grounds for freedom of expression, If the individual's

right is thoroughly protected, the social good in confrontation of ideas
presumably follows. John Locke, often called the philosophical father
of the American Revolution, in the Seventeenth Century argued the
individual’s rights—the “natural right” of every person to life, liberty,
and property. His ideological descendants included speech and press
as one of these liberties, equally applicable to all men in all times and
situations, they held.}

Almost half a century earlier, John Milton’s seminal Areopagitica
went straighter Lo the social good as the justification for expression.
Arguing against pre-publication censorship in 1644, he cast his case
in the religious context, and said that religious truth—so ubiquitously
sought or asserted in that century when strife centered upon whose
god should prevail—was so essential to the fate of mankind that au-
thority should open up the arena for debate. Truth was the only safe
basis for a society's life, he said: 2

And though all the winds of doctrine were let loose to play
upon the earth, so Truth be in the field, we do injuriously,
by licensing and prohibiting, to misdoubt her strength. T.et
her and Falsehood grapple; who ever knew Truth put to the
worse, in a free and open encounter?

There are those who would rather talk than live, no doubt, and
without the protection of their individual right to do so, life would be
empty to them. Human beings are fulfilled in many ways, and for
many none is more important than making their views known and felt.
To be allowed to express is central to the right to use one’s faculties
and to develop one’s personality—one way of defining liberty. There
are many who would deny that this freedom, or any other, constitutes
a “natural right” as defined by the Enlightenment. But that it is real,

1 John Locke, Second Treatise of Government, ed. Thomas P. Peardon (N.Y., 1952);
Leo Strauss, Natural Right and History (Chicago, 1953).

¢ John Milton, Areopagitica (Chicago, 1953). See Thomas I. Emerson, The System
of Freedom of Expression (New York: Random House, 1970), Chap. 1, for discussion
of social and individual goods.  Also Vincent Blasi, The Checking Value in First Amend-
ment Theory, 1977 Am.Bar Foundation Res.J. 523.



Ch. 1 FREEDOM AND CONTROL 3

important to human dignity, and worthy of far-reaching protection
under law is widely agreed upon by societies of the West.?

The social good has been more compelling to the Twentieth Century
as a basis for freedom and control of expression than has natural right.
Society’s stake in free speech and press is plain in the structure and
functioning of a self-governing people: Only through a “clash of ideas
in the open marketplace” can working truths be arrived at; the widest
diversity of opinion and information must course through the channels
of debate and discussion in arriving at solutions to problems and sound
public policy. If Milton found freer debate essential to religious
“truth,” modern theorists find the confrontation of one idea with an-
other, one set of facts with others, essential to all kinds of “truth,” in
social relations, politics, economies or art.

The individual and the society benefit alike, of course, in the rationale
of the western world’s practice of open debate. Whether the goal is
sound publie policy, the news media’s serving as an external check on
government, human beings’ fulfillment of their potentialities, main-
taining the kind of community where people do not need to live in
suspicion and distrust of each other, or the fulfilling of the “duty of
the thinker to his thought,” free expression is held as crucial.

Jurists and lawyers alike have based their cases for freedom on both
the social and the individual good. Barrister Francis L. Holt, whose
early Nineteenth-Century work on libel was one of the English texts
heavily relied on by American law, put primary emphasis on freedom
of the press as one of the “rights of nature * * * that is to say, of
the free exercise of our faculties”; but at the same time saw the
common good in England’s “system of liberty, equally remote from
feudal anarchy, and monarchial despotism” as being “the fruit of a free
press.” 4

Twentieth-Century jurists speak similarly. The late Justice Hugo
Black of the United States Supreme Court pointed out in Braden v.
U. S. that “There are grim reminders all around this world that the
distance between individual liberty and firing squads is not always as
far as it seems.” > And in Bridges v. California, he wrote of society’s
stake: contempt of court citations for newspaper comment about a
trial in progress, he warned, “produce their restrictive results at the
precise time when public interest in the matters discussed would nat-
urally be at its height.” ¢

3 Morris R. Cohen, Reason and Nature (Glencoe, Ill., 1953), 2d ed., Ch. 4.

¢ Francis L. Holt, The Law of Libel * * * in the Law of England, ed. Anthony
Bleecker (New York, 1818), quoted in H. L. Nelson, Freedom of the Press from Ham-
ilton to the Warren Court (New York, 1967), pp. 19-20. The individual right has
claimed emphasis anew in the 1970s: Thomas I. Emerson, First Amendment Doctrine
and the Burger Court, 68 Calif. LawRev. 422, 424-7, Ronald Dworkin, Is the Press
Losing the First Amendment?, New York Review, Dec. 4, 1980, 49-57.

5365 U.S. 431, 445-446, 81 S.Ct. 584, 593 (1961).
6314 U.S. 252, 268, 62 S.Ct. 190, 196 (1941).
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Yet to suggest that the worth of freedom to the individual and the
society goes unchallenged, even in western democracies, is misleading.
In any society, some hate and fear the expression of ideas contrary to
their own. Is it permissible or proper to allow newspapers to attack
my religion? To permit a socialist newspaper to publish in times of
threat from “alien ideologies”? Even today, after almost two centuries
in which the First Amendment to the Constitution has proclaimed free
speech and press as a central American value, some Americans answer
“no

One doubt expressed about free speech is that, for all its supposed
power to bring about understanding and agreement, it really accom-
plishes little. Widespread discussion, freely engaged in, may in this
view lead to no settlement of issues. Even scholars and social sci-
entists, supposedly trained in coming to conclusions on the basis of
evidence, find it hard to get agreement among themselves, And as
for human beings in general, the argument continues, they are not
really disposed to engage in the difficult process of hammering out
serious issues, for they find mental effort the most onerous of work.s

There is also the position that true “liberation” of societies cannot
come about as long as toleration of aggression in national policies is
practiced, or if racial, religious, or class hatred may be propounded.
Some ideas and policies must be forbidden in this view, for to permit
them free rein is to tolerate conditions that perpetuate servitude and
unhappiness.?

The right to challenge or denounce the principle and worth of free
expression is itself, of course, a rough measure of the extent of freedom

( in a society. “* * * [M]an can seem to be free in any society, no
“* y matter how authoritarian, as long as he accepts the postulates of the

\

(

society, but he can only be free in a society that is willing to allow its

" basic postulates to be questioned.” 10

.

Protection, for the dissenters who challenge the worth of free expres-
sion as for those who cherish it, forms its front line in the organic law
of the United States. The Federal and State constitutions unani-
mously give free expression a position of prime value.

? Charles E. Swanson, “Midcity Daily: What the People Think a Newspaper Should
Be,” 26 Journalism Quarterly 173 (June 1949); Hadley Cantril, ed., Public Opinion
1935-1946 (Princeton, 1949), pp. 244245,

¢ Frank Knight, Ethics of Competition and Other Essays (New York: Harper &
Brothers, 1935), pp. 302, 304, 353,

* Robert P. Wolff, Barrington Moore, Jr., Herbert Marcuse, A Critique of Pure
Tolerance (Boston, 1965), pp. &7-ff.

 John B. Wolfe, in Wilbur Schramm, Responsibility in Mass Communication (New
York, 1957), 106.
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SEC. 2. THE CONSTITUTIONAL GUARANTEES

. Federal and State Constitutions unanimously guarantee freedom
of expression; most State Constitutions declare that citizens
are responsible for the abuse of the right.

The Americans who wrote and in 1791 adopted the Bill of Rights of
the United States Constitution served a theme in Anglo-American
liberty that had surged to recurrent apogee. They wrought in the
line of Englishmen who forced the Magna Charta from King J ohn in
1215, dared to sign the Petition of Right in 1628, passed the Habeas
Corpus Act in 1679 and the Bill of Rights in 1689, and in 1776 broke
the bands connecting them with motherland by adopting the Decla-
ration of Independence. The first provision in the 1791 Bill of Rights
provided freedom of speech and press, and this First Amendment t
the Constitution has since been the basic legal framework for pro-
tecting liberty of expression in the United States: !

Congre make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the
people peaceably to assemble. and to_petition the government
for a redress of grievances.

The framers did not say precisely what they meant by “freedom of
speech and press”—an ill-defined and much-debated concept in En-
gland and America at the time. But while the best evidence indicates
that they were not thinking of a much broader freedom than that
provided in their erstwhile motherland, they stated a broad principle
in firmly protective terms, and left it to future generations to inter-
pret.tz

As the states adopted their own constitutions, each included a pro-
vision for freedom of expression. A few made spare, unelaborated
statements such as that of Massachusetts: “The liberty of the press
is essential to the security of freedom in a state: it ought not, therefore,
to be restrained in this commonwealth. The right of free speech shall
not be abridged.” 8

Many states, deeply aware of dangers in the old doctrine of seditious
libel which governments had used to silence their critics, added further
provisions. They denied to their governments the use of two legal
instruments that they considered especially hateful. ~One was based
on the Eighteenth Century reasoning that statements critical of gov-

ernment were only aggravated if they were true. On this basis, the
English common law had ruled that the accused was not to be permitted

1 [J.8S. Constitution, Amendment 1.
2 Leonard Levy, Legacy of Suppression (Cambridge, 1960) pp. 308-309.
13 Constitution of Massachusetts, Part I, Art. XVL.
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6 FREEDOM OF EXPRESSION Pt. 1

to try to defend himself by pleading that his offensive words were
true,

The second instrument barred to government was the practice of
giving judges, rather than juries, the power to decide whether the
particular criticism of government amounted to a erime—was libelous.
Juries in seditious libel cases had been restricted to deciding whether
the accused had, indeed, printed the illegal statement—to deciding
“the fact” of printing, but not “the law.” The overwhelming majority
of state constitutions came to bar these instruments to government’s
use. New York, an early one, did so first with a law of 1805, and
later placed the principles in its Constitution: "

Every citizen may freely speak, write and publish his sen-
timents on all subjects, being responsible for the abuse of that
right; and no law shall be passed to restrain or abridge the
liberty of speech or of the press. In all eriminal prosecutions
or indictments for libels, the truth may be given in evidence
to the jury; and if it shall appear to the jury that the matter
charged as libelous is true, and was published with good mo-
tives and for justifiable ends, the party shall be acquitted;
and the jury shall have the right to determine the law and
the fact.

Denying governments the use of these instruments implied that
speech and press might be limited in some ways—although not these.
The freedoms were not “absolutes.” This was recognized by most
states’ constitutions. Nearly all agreed that freedom of expression
could be “abused,” although they did not say what “abuse” meant.
Typically, the sentence in the state constitution that started with the
guarantee of free expression, ended with the qualification, as in Penn-
sylvania's: “The free communication of thoughts and opinions is one
of the invaluable rights of man, and every citizen may freely speak,
write and print on any subject, being responsible for the abuse of that
liberty.” 15

As the Federal Constitution’s First Amendment left the “freedom
of speech and press” to future interpretation, the state constitutions
left “abuse” of free speech and press to future interpretation. The
principle resembled that expressed by Sir William Blackstone, pres-
tigious English legal authority whose famous Contmentaries, published
in 1765-1769, influenced American law heavily. He had said: 1

The liberty of the press is indeed essential to the nature
of a free state: but this consists in laying no previous re-
straints upon publications, and not in freedom from censure
for criminal matter when published. Every freeman has an

" Constitution of New York. Art. 1, § 8.
' Constitution of Pennsylvania, Art. 1, § 7.

% 4 Blackstone Commentaries 151, 152.
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undoubted right to lay what sentiments he pleases before the
public: to forbid this, is to destroy the freedom of the press:
but if he publishes what is improper, mischievous, or illegal,
he must take the consequences of his own temerity.

America was to part company with Blackstone not on the principle
that “abuse” was possible, but on what would be considered “improper,
mischievous or illegal * * *.” His ideas of sedition and contempt
of court, for example, although they at times enjoyed strong and active
lives in the United States, ultimately were widely rejected.

Each state’s power to define what it considered abuse of free expres-
sion long went unchallenged by the Federal courts. But in 1925, the
United States Supreme Court changed this situation. It said that the
Fourteenth Amendment to the U.S. Constitution protected freedom
“of §Reech and press from mvaswn by the states, The_ a,_endment
whlch became elfective in 1868, declares that no state shall “deprive

__l_person of life, liberty or propertyv, without due process of law,

* 17 The “liberty” was not, until Gitlow v. New York, inter-
preted to include liberty of speech and press, and state courts’ rulings
on expression before that decision were allowed to stand without re-
view by the U.S. Supreme Court. In the Gitlow decision, however,
the Court said: 18

* * * we may and do assume that freedom of speech
and of the press—which are protected by the First Amend-
ment from abridgment by Congress—are among the funda-
mental personal rights and “liberties” protected by the due
process clause of the Fourteenth Amendment from impair-
ment by the States.

Thereafter, states’ punishment of expression that they considered
abuse of freedom was subject to review by the U.S. Supreme Court.
The Fourteenth Amendment took its place with the First as a major,
protection for expression.

One other amendment to the Federal Constitution applies to expres-
sion. This is the Fifth Amendment, which bars the Federal govern-
ment from certain acts against expression in language similar to that
of the Fourteenth: “No persen * .* _*_ shall be compelled in any,
criminal case to be witness against himself, nor be deprived of hfe
hberty, or property, without due process of law,” ©

While the last part guarantees the liberty to speak or write, the
first protects the right to silence, not only in criminal cases but also,
by extension, in such encounters with government as appearances
before committees of Congress. It is protection for a witness against

17 J.S. Constitution, Amendment 14.
1 268 U.S. 652, 666, 45 S.Ct. 625, 630 (1925).
1 U.S. Constitution, Amendment 5.
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8 FREEDOM OF EXPRESSION Pt. 1

self-incrimination.  Its origins lie in the revulsion against the practice
of forcing people Lo testify against themselves. The practice was
commonplace until the Seventeenth Century in England. With it was
associated torture to wring confessions from the accused. “Freeborn
John” Lilburne, one of the most contentious figures in the history of
England’s freedoms, won the day for the right “not to accuse oneself”
in 1641.  Whipped and pilloried because he refused to tuke an oath
before the Star Chamber to answer questions truly about his alleged
importing of seditious and heretical books, he petitioned Parliament
for redress. Parliament declared the sentence “illegal and against the
liberty of the subject,” and voted him indemnity of 3,000 pounds.=0

The Fifth and Fourteenth Amendments and the state constitutions
hold at bay government’s acts against the freedoms of speech and
press. Yet the two amendments concede that persons may be de-
prived of liberty through due process of law. The state constitutions
widely agree that the right of free expression can be abused. While
the First Amendment contains no such specific limiting phrase, the
courts have held consistently that even its sweeping command against
suppression does not promise an “absolute” freedom of expression.
The Constitutional imperatives, libertarian in spirit and voice, vet
provide certain boundaries to speech and press.

SEC. 3. LEGAL BOUNDARIES FOR SPEECH AND PRESS

Although a few voices have urged an “absolute” freedom for speech
and press, legislatures and courts have limited the freedom
through various formulations.

Even in stating that “Congress shall make no law * * * abridg-
ing freedom of speech, or of the press * * * ” the First Amend-
ment draws no exact, ruler-straight line between the permissible and
the punishable. American theorists, courts, legislators, and laymen
have stated the boundaries of expression in various ways. If a scale
could be made with “freedom™ at one end and “restraint” at the other,
most American spokesmen would be found well toward the “liberty”
pole. Yet while clustering in that sector, they would insist on various
ways of describing their positions. Of all American spokesmen, the
late Supreme Court Justice Hugo Black most flatly stated the position
for the right of unlimited expression, for interpreting the First Amend-
ment as an “absolute” command forbidding any restraint on speech
and press: 2!

It is my belief that there are “absolutes” in our Bill of
Rights, and that they were put there on purpose by men who

* Erwin N. Griswold, The Fifth Amendment Today (Cambridge, 1953), pp. 3. 4.

2 Anon.. Justice Black and First Amendment “Absolutes": a Public Interview, 37
N.Y.U.L.Rev. 548 (1962).
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knew what words meant and meant their prohibitions to be
“absolutes.”
* kK
I believe when our Founding Fathers * * * wrote this
[First] Amendment they * * * knew what history was
behind them and they wanted to ordain in this country that
Congress * * * should not tell the people what religion
they should have or what they should believe or say or pub-
lish, and that is about it. It [the First Amendment] says
“no law,” and that is what I believe it means.
*k ok X
I have no doubt myself that the provision, as written and
adopted, intended that there should be no libel or defamation
law in the United States. * * *
L T
I do not hesitate * * * asto what should be and what
I hope will sometime be the constitutional doctrine that just
as it was not intended to authorize damage suits for mere
words * * * as far as the Federal Government is con-
cerned, the same rule should apply to the states.

The late philosopher Alexander Meiklejohn, speaking of the realm
of political affairs only, urged a similar absolute freedom of expression
for all citizens of the United States. Speaking at a time when fear
of domestic Communism was at its height in the nation and tendencies
to curb Communists’ freedom were strong, Meiklejohn declared: #

The first amendment seems to me a very uncompromising
statement. It admits of no exceptions. It tells us that the
Congress, and by implication, all other agencies of the Gov-
ernment are denied any authority whatever to limit the po-
litical freedom of the citizens of the United States. It de-
clares that with respect to political discussion, political
advocacy, political planning, our citizens are sovereign, and
the Congress is their subordinate agent * * * men, as
they endeavor to meet the public responsibilities of citizenship
in a free society, are in a vital sense * * * beyond the
reach of legislative control.

But the “absolute freedom” position, theoretically appealing to some,
has not found official acceptance or support. Three centuries ago, John
Milton’s extraordinary plea for expanded freedom yet drew the line
when it ecame to those whose religion and morals he could not accept;

2 Alexander Meiklejohn, Testimony of Nov. 14, 1955, U.S. Senate, Committee on
Judiciary, Sub-Committee on Constitutional Rights, “Security and Constitutional
Rights,” pp. 14-15. For those who would give expression broad freedom in the politico/
governmental sphere, but less elsewhere, see Emerson, First Amendment Doctrine,
428.
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and though religious toleration has long since dissolved the religious
barriers he supported, the case for freedom in England and America
ever since has been qualified in various ways in the attempt to state
principles, rules and aphorisms that would confine or enlarge the
boundaries of legal control.

William Blackstone’s Eighteenth-Century formula was adhered to
for long periods of time in England and America: government shall
lay no restraint on writers in advance of publication, but may punish
them «fter publication of anything that violates the law. Sweeping
in its restrictions as it was, his rule has long since disappeared as a
guide in American courts, although in the early Twentieth Century,
the United States Supreme Court quoted it with approval.»

An old dividing-line that rolls easily off the tongue but has little
operational content is stated as this: “Liberty is not the same as
licentiousness.” It is impossible to say where one begins and the other
leaves off.

In the law of criminal defamation of individuals, the rule was laid
down in state after state that the defendant could not have protection
from punishment unless he could prove that his words were the truth,
and spoken with “good motives and for justifiable ends.”

The intent of the writer—justifiable or malicious—was and is used
as a gauge for testing the degree of culpability of one accused of def-
amation. The "tendency” of words to cause a breach of the peace, or
to undermine government, or thwart the process of justice in the
courts, was for centuries a judgment to be made by the courts in
deciding whether words were criminal.

One formula which some have recommended is that freedom of
speech and press should be denied only to those who would deny it to
others. The principle was urged by some Americans in the mid-Twen-
tieth Century years when domestic Communists were identified as
those who demanded free speech but presumably would crush it if they
came to power.?!

Do the demands of freedom give First-Amendment protection to
advertising?  Is the salesman’s “pitch” to be given the same protection
afforded the aggrieved citizen who seeks political or social change, or
the candidate for office who assails the incumbent? 2 Is there a free-
dom not to speak when government demands testimony? 2

Two famous formulations of Supreme Court justices attempt to state
broad rules that may be applied to many situations. One is the test

# Patterson v. State of Colo. ex rel. Attorney General, 205 U8, 154, 462, 27 S.Ct.
556, 35% (1907).

# Max Eastman, Freedom Must Defend Itself, in H. M. Bishop and Samuel Hendel,
Basie Issues of American Demoeracy (New York, 1948). pp. 89-92.

» Bigelow v. Virginia, 421 U.S. 509, 95 8.Ct. 2222 (1975).

% U. 8. v. Rumley, 345 U.S. 1, 73 8.Ct. 543 (1953); West Virginia State Board of
Education v. Barnette, 319 U.S. 624, 63 S.C't. 117% (1943).
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that was laid out by Justice Oliver Wendell Holmes, Jr.—the clear and
present danger test. First articulated in Schenck v. U. S. in 1919,#
the rule was an attempt, in part, to afford much greater freedom than
the old “tendency” rule. Under it, before words can be punished it
must be shown that they present a “clear and present danger,” rather
than merely a tendency, to bring about a serious evil.

The second, propounded in the 1930’s by various justices, speaks for
a “preferred position” for First-Amendment freedoms of speech and
press. The reasoning assumes that these are the paramount freedoms
among all, the “indispensable condition of liberty.” Therefore, where
a law on its face restricts these freedoms, the Court should not grant
it the normal presumption that laws reaching the Court for its serutiny
are valid. The government must prove that the law under question
is constitutional, and that the speech or print under challenge by the
prosecution endangers a major social interest.?

For radio and television broadcasting, legal formulas and principles
are based considerably upon the limited capacity of the air waves—
the nature of the physical universe—for establishing areas of freedom
and control. The air waves can carry only a restricted number of
voices. Deciding who will be given access to frequencies, and under
what conditions, was assigned to government by the Federal Radio
Act of 1927 and the Communications Act of 1934. The Federal Com-
munications Commission licenses broadcasters, choosing one rather
than another, deciding whether a station will be re-licensed each three
years, and occasionally rescinding a license. It is specifically denied
powers of censorship by the Communications Act. Thus while First
Amendment protection is provided for broadcast as well as for printed
communication, special conditions for broadcasting qualify the right
in special ways.”

A major formulation by Thomas I. Emerson, one of the nation’s
foremost First Amendment scholars, is stated this way: “The central
idea of a system of freedom of expression is that a fundamental dis-
tinction must be drawn between conduct which consists of ‘expression’
and conduct which consists of ‘action.’ ‘Expression’ must be freely
allowed and encouraged. ‘Action’ can be controlled * * * 30
Among insistent questions of the 1970s and 1980s are these: Does the
press deserve rights under the First Amendment superior to rights
of other institutions and people? Can press freedom be divided into
clear categories of that which deserves absolute protection and that
which deserves only qualified? Is there a “people’s right to know” in

2 249 U.S. 47, 39 S.Ct. 247 (1919).

# West Virginia State Board of Education v. Barnette, 319 U.S. 624, 63 S.Ct. 1178
(1943); Thomas v. Collins, 323 U.S. 516, 530, 65 S.Ct. 315 (1945).

» Walter B. Emery, Broadcasting and Government (East Lansing, Mich., 1961)
Ch. 3.

% Emerson, The System of Freedom of Expression, p. 17.
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the constitution? Should government be disqualified from acting as
critic of the mass media? Should newspapers be treated as “common
carriers” so far as physical plant, production, advertising, and distri-
bution are concerned? Does news gathering deserve to be granted
First Amendment protection, along with printing and distribution?

Salient and current is a view articulated most fully by Jerome A.
Barron: 31 In an age of mass communication, the members of the
public must have access to the columns and airwaves of the mass media
if their voices are to be heard. Barron elaborated the position that
for many decades the high cost of ownership of media had barred
countless voices from a part in the “marketplace of ideas.” The me-
dia—giant in size and cost; relatively few in number and owned by
largely like-minded entrepreneurs devoted to the economic and polit-
ical status quo; possessed of the power to deny the citizen the right
to have his message communicated widely—are themselves, in this
view, a crucial barrier to diversity of opinion and fact in the market-
place. And diversity is one of the central features sought under the
liberal view of free expression. “At the very minimum,” Barron
wrote, “the creation of two remedies is essential-—(1) a nondiscrimi-
natory right to purchase editorial advertisements in daily newspapers,
and (2) a right of reply for public figures and public officers defamed
in newspapers.” 3

A decision by the Supreme Court of Florida in mid-1973 told news-
papers that a right of public access to their columns existed under a
Florida statute. In Tornillo v. Miami Herald,» the Florida Court
declared the statute constitutional in requiring newspapers which crit-
icized political candidates, in news or editorial columns, to print the
candidates’ replies. The Herald had refused to print a reply by Pat
L. Tornillo, Jr., to an editorial critical of him in his unsuccessful race
for the Florida Legislature in 1972. Thus a state supreme court up-
held a right of reply in print media similar to the right granted under
the equal opportunities and fairness doctrines to persons attacked by
broadcast media and cable (see Chap. 13). The First Amendment,
said the Florida Court, “is not for the benefit of the press so much as
for the benefit of us all,” and it added: #

The right of the public to know all sides of a controversy
and from such information to be able to make an enlightened
choice is being jeopardized by the growing concentration of
the ownership of the mass media into fewer and fewer hands,
resulting ultimately in a form of private censorship.

# Access to the Press—a New First Amendment Right, 80 Harv.L.Rev. 1641 (1967).

# Jerome A. Barron, Freedom of the Press for Whom? (Bloomington, Ind., 1973},
p- 6.

# 287 S0.2d 78 (Fla.1973).

# Ibid.
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The Miami Herdald appealed the decision to the Supreme Court of
the United States. The Supreme Court reversed the Florida court.3s
It reviewed in outline the dangers of concentration of media ownership,
cross-channel ownership, chains, syndicates and the focusing in the
hands of a few, the power to inform and influence public opinion.
However valid the arguments are that these phenomena threaten the
free marketplace of ideas, the Court said, governmental coercion of
remedies such as right of reply “at once brings about a confrontation
with the express provisions of the First Amendment.” Beginning with
Associated Press v. U. S.36in 1945 and running through other decisions
since, Chief Justice Warren Burger wrote for a unanimous Court:

* * * the Court has expressed sensitivity as to whether
a restriction or requirement constituted the compulsion ex-
erted by government on a newspaper to print that which it
would not otherwise print. The clear implication has been
that any such ecompulsion to publish that which “ ‘reason’ tells
them should not be published” is unconstitutional. A re-
sponsible press is an undoubtedly desirable goal, but press
responsibility is not mandated by the Constitution and like
many other virtues it cannot be legislated.

While Tornillo argued that the Florida statute did not prevent the
Miami Herald from printing anything it wished, that missed the core
question:

Compelling editors or publishers to publish that which
“ ‘reason’ tells them should not be published” is what is at
issue in this case. The Florida statute operates as a com-
mand in the same sense as a statute or regulation forbidding
appellant from publishing specified matter.

The Florida statute, the Court said, penalizes on the basis of the
content of a newspaper: The penalty is increased cost of production,
and taking up space that could go to other material the paper may
have preferred to print. Infinite expansion of its size to accommodate
replies that a statute might require is not to be expected of a news-
paper.

But cost aside, the Florida statute failed “to clear the barriers of
the First Amendment because of its intrusion into the function of
editors.” This function—choosing content, determining size of the
paper, treatment of public issues—may be fair or unfair, said Justice
Burger, but “It has yet to be demonstrated how governmental regu-
lation of this crucial process can be exercised consistent with First

% Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831 (1974).
% 326 U.S. 1, 65 S.Ct. 1416 (1945).

# Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831 (1974). All quotes
are from Chief Justice Burger’s majority opinion at 2838-2840.
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Amendment guarantees of a free press as they have evolved to this
time.”

The decision developed no reasoning as to why newspapers were
exempt but broadcasting was not, from the requirements of furnishing
the opportunity to reply. Once again, as in other circumstances pre-
viously, the First Amendment’s shield proved stronger for printed
journalism than for broadcast.3#

SEC. 4. PRIOR RESTRAINT

Despite authoritative statements that the chief purpose of the First
Amendment guarantee is to prevent previous restraints upon
publication, various arguments and instruments continue to
give force to licensing, deletions, prohibitions and injunctions
in the late Twentieth Century.

In one of the most famous and influential First Amendment decisions
by the United States Supreme Court, Chief Justice Charles Evans
Hughes wrote that “it has been generally, if not universally, considered
that it is the chief purpose of the [First Amendment] guaranty to
prevent previous restraints upon publication.” * Journalists and lib-
ertarians have long counted the term and the concept “previous re-
straint” as the most despised in the annals of control of publication.
The somewhat slippery term refers, in common usage, to the practice
common to the Sixteenth and Seventeenth Centuries of requiring print-
ers to get permission or license from government to publish, and the
actual censoring by authority of parts or all of a piece of writing, with
punishment for violation.® The power in government to approve who
might publish, or to order non-publication or a halt to publication,
under threat of punishment, had a long and oppressive history; and
revolutionary America’s leaders and printers considered that whatever
freedom of the press meant, it meant an end to prior restraint.® If
the press were to act as a check on government and as a means of
aiding the spread of all kinds of knowledge and opinion in a self-gov-
erning society, government could not count suppression as one of its
instruments of power. Society’s chief weapon against the institution
which possessed the power of guns and police was words.

Strong as the conviction was, certain exceptions appeared in the
Nineteenth Century. The South employed the weapon regularly in
its attempts to shield its “peculiar institution” of slavery before the

# See below, Chap. 12.
# Near v. Minnesota, 283 U.8. 697, 713, 51 S.Ct. 625 (1931).

* While restraint in advance of publication or distribution plainly exists in the threat
of penalty or punishment after publication (e.g., libel, invasion of privacy, obscenity),
that is not the consideration here.

o Levy, Ch. 5.
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Civil War, its postmasters as a matter of course refusing to deliver
the publications of northern anti-slavery societies. During the Civil
War, northern generals occasionally closed down the newspapers of
“Copperhead” publishers, and President Lincoln himself ordered the
closing of newspapers on one occasion. Heavy restrictions on the
publishing and distribution of the materials of sex arose in the last
quarter of the century, and prior restraint was part of the control.
Postal and customs officials’ employment of the instrument in peace
and war, to control that which was considered obscene or seditious,
was vigorous and frequent through the first third of the Twentieth
Century, modifying later.#

And the arena of prior restraint was to grow in the Twentieth Cen-
tury in matters not related to government’s acts of self-protection.
Sanctioned most thoroughly—and presumably ordained by the limited
number of frequencies available—is the licensing by government of all
broadcasters to prevent the overcrowding of the airwaves (Chap. 12).
Equally sanctioned by law, if not observed in practice, is the power
of the Federal Trade Commission to issue cease and desist orders and
injunctions against advertising which restrains trade or is false and
deceptive, and to require advertisers to correct misrepresentations.

Verbal attacks on business or property (known as trade libel) were
long halted under the law through injunctions,*' although a recent
decision by the United States Supreme Court# apparently destroys
this prior restraint at least where the publisher’s aim is to coerce a
change in business practices. Harassment of a man and wife by his
former lover who repeatedly vilified and castigated the man with in-
sults and threats has been enjoined.* Copyright law (Chap. 7) pro-
vides for injunctions to prevent or restrain illegal use of copyrighted
materials.’” A book detailing psychiatric case histories has been en-
joined under an action claiming violation of right to privacy, even
though the book contained no names of persons treated.® Various
states have permitted the abatement of movies and books under public
nuisance statutes where the materials shown or sold have been found

¢ Nelson, Parts 4-6.

# Glen O. Robinson and Ernest Gellhorn, The Administrative Process (St. Paul: West
Pub. Co., 1974), pp. 501-21; Anon., The FTC’s Injunctive Authority Against False
Advertising of Food and Drugs, 75 Mich.L.Rev. 745 (March 1977).

# Charles R. Herpick, Temporary Injunctions in Libel Cases, 25 Baylor L.Rev. 527
(1973).

% QOrganization for a Better Austin v. Keefe, 402 U.S. 415, 91 S.Ct. 15675 (1971).

% Hunt v. Hudgins, 168 S.W.2d 703 (Tex.Civ.App.1943).

17 U.S.C.A. §§ 502, 503. Meredith Corp. v. Harper & Row Publishers, Inc., 378
F.Supp. 686 (S.D.N.Y.1974); Robert Stigwood Group Ltd. v. O’Reilly, 346 F.Supp.
376 (D.C.Conn.1972). '

# Roe v. Doe, 345 N.Y.S.2d 560, 42 A.D.2d 559 (1973).
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obscene, and the principle of censorship ordinances for screening of
movies before public showing has been approved.*

In the 1970s, a striking extension of prior restraint burst out of
courts across the nation as they attempted to forbid news media’s
publishing accounts of parts or all of the record in trials and hearings
(Chap. 11). No phase of prior restraint has proved more alarming to
news media than this, although few aspects of the use of the instrument
have escaped a drumfire of attack from media, commentators on the
law, social critics and others.

Subsequent chapters will detail major episodes in several aspects
of prior restraint. In this chapter, the special concern goes to the
state’s claims to suppress, on its own behalf, attacks on government
personnel and words alleged to constitute danger to national security
or confidence in national security programs.

Mr. Chief Justice Hughes’ majority opinion in Near v. Minnesota,
a case of 1931, establishes groundwork that may be seen as a watershed
which turned United States Supreme Court majorities in the direction
of expanded press freedom.

That decision grew out of seruffy origins. Howard Guilford and
J. M. Near were publishing partners in producing The Saturday
Press, a Minneapolis “smear sheet” which charged that gangsters were
In control of Minneapolis gambling, bootlegging and racketeering, and
that the city law enforcement and government agencies and officers
were derelict in their duties. It vilified Jews and Catholics. And it
published the articles that eventually required the Supreme Court of
the United States to make one of its most notable descriptions of the
extent of freedom of the press in America.

Publication of The Saturday Press was halted when a Minnesota
statute authorizing prior restraint of “nuisance” or “undesirable” pub-
lications was invoked. That statute declared that any person pub-
lishing a “malicious, scandalous and defamatory newspaper, magazine
or other periodical” could be found guilty of creating a nuisance and
could be enjoined from future wrongdoing.s! Near and Guilford were
indeed brought into court after a temporary injunction ordered ces-
sation of all activity by their paper. After the hearing, the injunction
was made permanent by a judge, but with the provision that The
Saturday Press could resume publication if the publishers could per-

# Pamela Chappelle, Can an Adult Theater or Bookstore Be Abated asx a Public
Nuisance in California? 10 U. bdn Francisco L.Rev. 115 128 (Summer 1975); Times
Film Corp. v. Chicago. 365 U.S. 43, 81 S.Ct. 391 (1961).

# Near v. Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625 (1931). Harold L.
Nelson, “Prior Restraint Outlawed: Action Essential to Press,” The Michigan Journalist,
Oect. 21, 1968, p. 10.

3 Chapter 285, Minn. Sess. Laws 1925, in Mason's Minn. Stats., 1927, Sees. 10123-1
to 10123-3,
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suade the court that they would run a newspaper without objectionable
content described in the Minnesota “gag law” statute.52

Near and Guilford appealed to the Supreme Court, which found in
their favor by the margin of five votes to four. Speaking for the
Court, Chief Justice Charles Evans Hughes noted the importance of
this case: “This statute, for the suppression as a public nuisance of
a newspaper or periodical, is unusual, if not unique, and raises ques-
tions of grave importance transcending the local interest involved in
the particular action.” Hughes declared: 5

If we cut through mere details of procedure, the operation
and effect of the statute in substance is that public authorities
may bring the owner or publisher of a newspaper or periodical
before a judge upon a charge of conducting a business pub-
lishing scandalous and defamatory matter—in particular that
the matter consists of charges against public officers of official | Q(,
dereliction—and, unless the owner or publisher is able and
disposed to bring competent evidence to satisfy the judge that
the charges are true and are published for good motives and

_for justifiable ends, his newspaper or periodical is suppressed
and further publication is made punishable as a contempt.
This is the essence of censorship.

Hughes then turned to history-as-precedent to answer the question
of whether a statute authorizing such proceedings in restraint of pub-
lication was consistent with the concept of liberty of the press, de-
claring here that the chief purpose of the constitutional guaranty is to
prevent previous restraints.

He embarked upon a two-fold modification of the old English au-
thority, Blackstone. Blackstone would have had no prior restraint,
period. The Chief Justice, however, conceded that such a prohibition
against all prior restraint might be “stated too broadly,” and said that
“* * * theprotection even asto previous restraint is not absolutely
unlimited.” In a few exceptional cases, limitation of the principle of
“no prior restraint” could be recognized:

No one would question but that a government might pre-
vent actual obstruction to its recruiting service or the pub-
lication of sailing dates of transports or the number and lo-
cation of troops. On similar grounds, the primary
requirements of decency may be enforced against obscene
publications. The security of the community life may be
protected against incitements to acts of violence and the
overthrow by force of orderly government. The constitu-

82 Near v. Minnesota ex rel. Olson, 283 U.S. 697, 702-707, 51 S.Ct. 625, 628 (1931).
s Ibid, 707, 713.
s Ibid., 716.

Nelson & Teeter Mass.Comm, 4th Ed.—2



NG
i

18 FREEDOM OF EXPRESSION Pt. 1

tional guaranty of free speech does not “protect a man from
an injunction against uttering words that may have all the
effect of force.”

Although Blackstone’s “no prior restraint” was thus modified, an-
other aspect of Blackstone was liberalized. Blackstone had approved
pumshmg the publication of criticisms of government or government
Qfﬁe}als But Hughes said that the press had a right—and perhaps

even a duty—to discuss and debate the character and conduct of public
Officers,

While reckless assaults upon public men, and efforts to
bring obloquy upon those who are endeavoring faithfully to
discharge official duties, exert a baleful influence and deserve
the severest condemnation in public opinion, it cannot be said
that this abuse is greater, and it is believed to be less, than
. that which characterized the period in which our institutions

¥ . took shape. Meanwhile, the administration of government
“has become more complex, the opportunities for malfeasance
“and corruption have multiplied, crime has grown to most se-

", rious proportions, and the danger of its protection by unfaith-
ful officials and of the impairment of the fundamental security
of life and property by criminal alliances and official neglect,
- emphasizes the primary need of a vigilant and courageous
.press, especially in great cities.

The fact that the liberty of the press may be abused by
miscreant purveyors of scandal does not make any the less
necessary the immunity of the press from previous restraint
in dealing with official misconduct. Subsequent punishment
for such abuses as may exist is the appropriate remedy, con-
sistent with constitutional privilege.

Despite the four dissenting votes, Near v. Minnesota has stood since
1931 as one of the most important decisions of the Supreme Court.
Negr was the first case involving newspapers in which the Court ap-
plied the provisions of the First Amendment against states through
the language of the Fourteenth Amendment.* And it was to serve
as important precedent for protecting the press against government’s
demands for suppression.

It was 40 years before the press again collided with government
bent on protecting its own interest and functions through prior re-
straint. On June 30, 1971, the United States Supreme court cleared
the confrontation with a decision hailed by many news media with such
headlines as “VICTORY FOR THE PRESS” and “The Press Wins

5 Ibid., 719-720.

% William A. Hachten, The Supreme Court on Freedom of the Press: Decisions and
Dissents (Ames, Ia.: Iowa State Univ. Press, 1968), p. 43.
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and the Presses Roll.” 5 These triumphant headlines were tied to the
“Pentagon Papers” case. Early in 1971, New York Times reporter
Neil Sheehan was given photocopies of a 47-volume study of the United
States involvement in Vietnam titled History of the United States
Decision-Making Process on Vietnam Policy. On Sunday, June 13,
1971, the New York Times—after a team of reporters had worked with
the documents for three months—published a story headlined: “Viet-
nam Archive: Pentagon Study Traces 3 Decades of Growing U. S.
Involvement.” Within 48 hours after publication, Attorney General
John Mitchell sent a telegram to the Times, urging that no more articles
based on the documents be published, charging that the series would
bring about “irreparable injury to the defense interests.of the United
States.” # The Times chose to ignore Attorney General Mitchell’s
plea, and columnist James Reston angrily wrote: “For the first time
in the history of the Republic, the Attorney General of the United
States has tried to suppress documents he hasn’t read about a war
that hasn’t been declared.” 5°

After the Times’ refusal to stop the series of articles, the Department
of Justice asked U. S. District Court Judge Murray I. Gerfein to halt
publication of the stories. Judge Gurfein, who was serving his first
day as a federal judge, issued a temporary injunction on June 15,
putting a stop to the Times’ publication of the articles. But silencing
the Times did not halt all publication of the “Pentagon Papers.” The
Washington Post—and a number of other major journals—also
weighed in with excerpts from the secret report. The Justice De-
partment likewise applied for—and was granted—a temporary re-
straining order against The Washington Post.s

After two weeks of uncertainty, the decision by the Supreme Court
of the United States cleared the papers for publication. New York
Times Managing Editor A. M. Rosenthal was jubilant: “This is a
joyous day for the press—and for American society.” Time added,
“Certainly the Justice Department was slapped down in its efforts to
ask the courts to enjoin newspapers, and will not likely take that route
again.” 8@ Despite such optimism, some observers within the press
were disturbed by the outcome of the “Pentagon Papers” case. Not
only were there three dissents against lifting the injunction among the
nine justices, there was also deep reluctance to do so on the part of
two of the majority justices. Furthermore, federal court injunctions

5 Newsweek, Time, July 12, 1971.

% Don R. Pember, “The Pentagon Papers Decision: More Questions Than Answers,
Journalism Quarterly 48:3 (Autumn, 1971) p. 404; New York Times, June 15, 1971,

p. 1.

#® New York Times, June 16, 1971, p. 1.

% For a clear account of the cases’ journeys through the courts, see Pember, pp.
404-405,

¢ Time, July 12, 1971, p. 10.
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had now, for the first time in American history, been employed to
impose prior restraint upon newspapers, and the courts had preserved
those injunctions intact for two weeks.

The Court’s decision was short. It refused to leave in effect the
injunctions which the Justice Department had secured against the
Times and the Post, and quoted Bantam Books v. Sullivan; 6

“Any system of prior restraints of expression comes to this
Court bearing a heavy presumption against its constitutional
validity.” Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 83
S.Ct. 631 * * *(1963); see also Near v. Minnesota ex rel.
Olson, 283 U.S. 697, 51 S.Ct. 625 * * * (1931). The Gov-
ernment “thus carries a heavy burden of showing justification
for the imposition of such a restraint.” Organization for a
Better Austin v. Keefe, 402 U.S. 415, 91 S.Ct. 1575, 1578
(1971).

With those words, a six-member majority of the Court ruled that,

o et e et a0 . .
xthe government had not shown sufficient reason to impose prior re-

straint.  Of the six, four found nothing in the facts of the case to
qualify their positions. Justices Hugo L. Black and William O. Doug-
las expressed abhorrence for prior restraint, Douglas saying “unin-
hibited, robust and wide-open debate” on public questions was essen-
tial, and “The stays in these cases that have been in effect for more
than a week constitute a flouting of the principles of the First Amend-
ment as interpreted in Near v. Minnesota * * * &

Justice William J. Brennan, Jr., although not subscribing to an ab-
solutist position about prior restraint, nevertheless declared that it
was permissible in only a “single, extremely narrow” class of cases,
as when the nation was at war or when troop movements might be
endangered. For all the government’s alarms as to possible dangers
of nuclear holocaust if secrecy were breached, it had not presented a
case that publication of the Pentagon Papers would cause such an
event. Therefore: &

T * ¥ % evyery restraint issued in this case, whatever its

form, has violated the First Amendment—and none the less

so because the restraint was justified as necessary to examine

the claim more thoroughly. Unless and until the government

has clearly made out its case, the First Amendment com-
i..mands that no injunction may issue.

With reluctance, Justices Byron White and Potter Stewart joined
the majority. Stewart approved secrecy in some contexts, and said
he was convinced that the Executive branch of government was correct

%2 New York Times Co. v. U. 8., 403 U.S. 718, 714, 91 8.Ct. 2140 (1971).
% Jbid., 724,
o Ibid., 727.
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in attempting to suppress publication of some of the documents here.
But he voted with the majority, he said, because he could not say that
disclosure of any of the Pentagon Papers “will surely result in direct,
immediate, or irreparable damage to our Nation * * * .6 White
said that if any of the published material proved, after publication, to
be punishable under the Espionage Act of 1917, the newspapers now
stood warned: “I would have no difficulty in sustaining convictions
under [the Espionage Act] on facts that would not justify * * *
the imposition of a prior restraint.” ¢

Justice Marshall declared that Congress had twice rejected proposed
legislation that would have given the President war-time powers to
prohibit some kinds of publication. And, he said, it would be incon-
sistent within the concept of separation of powers for the Court to use
its contempt power to prevent behavior that Congress had specifically
declined to prohibit.®

Dissenting, Justice Harlan thought that dispute about matters so
grave as the alleged contempt and publication of the Pentagon Papers
needed more time to resolve, and he voted to support the injunctions.
He found that the Court had been almost “irresponsibly feverish in
dealing with these cases” of such high national importance in only a
few days’ time. Justice Blackman agreed with Harlan, and added in
a shrill indictment of the press:

f"‘

If, however, damage has been done, and if, with the Court’s \ \,@&,\ %

action today, these newspapers proceed to publish the critical €%
documents and there results therefrom “the death of soldiers, |

the destruction of alliances, the greatly increased difficulty |

of negotiation with our enemies, the inability of our diplomats
to negotiate,” to which list I might add the factors of prolon-
gation of the war and of further delay in the freeing of United
States prisoners, then the Nation’s people will know where ‘
the responsibility for these sad consequences rests. _d

It should be recognized that no new legal course was charted by the
Pentagon Papers case. After a delay of two weeks—a prior restraint
imposed by lower federal courts at the insistence of the Department

of Justice—the Supreme Court allowed the press to resume publication
of the documents. By a 6-to—3 margin, the Supreme Court adhered
to Near v. Minnesota, that classic case which, by a 5-to-4 margin,
forhade prior restraint except in time of way, or when the material

& Ibid., 730.

& [bid., 735--T738.

& Tbid., 746.

& Ibid., 753.

& Ibid., 763. Blackmun was quoting the dissent of Judge Wilkey in the Pentagon
Papers case involving the Washington Post in the Court of Appeals for the Second
Circuit, United States v. Washington Post Co., 446 F.2d 1327 (D.C.Cir. 1971).
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involved were obscene, or when there was incitement to violence or
to the overthrow of.the Government.

The Pentagon Papers case underlines an important truth, that no
freedom is ever won, once and for all. Consider this statement:

( Some people may think that leaders of the free press would

‘ perhaps accomplish more if their claims of constitutional right

- ‘ were less expansive. I do not agree with this. I say it is
; their duty to fight like tigers right down to the line and not
! give an inch. This is the way our freedoms have been pre-
- served in the past, and it is the way they will be preserved
i _In the future.
No editor, publisher, or reporter said that. The quotation is from
a statement by U. S. Senior Circuit Judge for the Second Circuit
Harold R. Medina. Judge Medina's words emphasize an obvious but
. necessary history lesson. [Each freedom has to be rewon by each
" succeeding generation. And sometimes, as is apparently true during
the latter third of the Twentieth Century, freedom has to be fought
for again and again within one generation.

Doom for the national security had been forecast by officials of the
State Department as they testified against permitting the Times to
continue publishing the Pentagon Papers, one of them declaring that
further publication would “irreparably harm the United States.” But,
as Times columnist Anthony Lewis remarked some five years later,
“the Republic still stands,” and “Today, hardly anyone can remember
a single item of the papers that caused all the fuss.” ™

A multi-volume history of policy-making in the Vietnam War was
not the publication at issue, however, when at the end of the decade
the federal government learned that The Progressive, a magazine of
Madison, Wis., was about to print an article titled “The H-Bomb Se-
cret: How We Got It, Why We're Telling It.” The manuscript, the
U.S. Attorney charged, carried the deepest of technical secrets relat-
ing to the security of our weapons. Publication would endanger na-
tional security and that of the world, and in the process would violate
the U.S. Atomic Energy Act of 1954 by making public “restricted data”
about thermonuclear weapons. The government sought and got a
temporary injunction against publication of the article by journalist
Howard Morland.™

Morland swore that everything in the article was in the public do-
main, that he had in no way been forced to secret sources for the
information; the government denied that this was the case. While
the trial was in mid-stream, it also came to light that similar infor-
mation had been available to the public by accident. for a time, in a

* “Congress Shall Make No Law.” New York T imes, Sept. 16, 1976, p. 39.
U, 8. v, Progressive, 467 F.Supp. 990 (D.C.W.Wis. 1979), 4 Med.L.Rptr. 2377.
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government science laboratory.” Federal District Judge Robert War-
ren was fully aware of the Supreme Court’s rule that “any prior re-
straint on publication comes into court under a heavy presumption
against its constitutional validity.” Warren found the revelation of
secret technical details about the H-bomb quite different, however,
e oo )
from_ reveallnga secret history of war-policy making... He found that
publication offered the possibility.of “graver direct, immediate apd
irreparable harm to the United States,” and said:,?
* % * because the government has met its heavy burden
of showing justification for the imposition of a prior restraint
on publication of the objected-to technical portions of the
Morland article, and because the Court is unconvinced that
suppression of the objected-to technical portions of the Mor-
land article would in any plausible fashion impede the defen-
dants in their laudable crusade to stimulate public knowledge
of nuclear armament and bring about enlightened debate on
national policy questions, the Court finds that the objected-
to portions of the article fall within the narrow area recognized
by the Court in Near v. Minnesota in which a prior restraint
on publication is appropriate.

Yet Warren's deep concern at the possible outcome of publication
(“I'd want to think a long, hard time before I'd give a hydrogen bomb
to Idi Amin.”) was questioned in the national debate and discussion
which surged over the case. The government, it was asserted, had
not shown that publication would result in “direct, immediate, or ir-
reparable damage to the Nation” that the Pentagon Papers decision
had insisted was necessary to justify prior restraint. The field of
journalism was divided in its support.™

The Progressive and Morland, seizing on implications of the Atomic
Energy Act that conceivably rendered even innocent conversations
about nuclear weapons subject to classification (“classified at birth”)
insisted that no real secrets had been told. They appealed, and prior
restraint held through six months of court process. Suddenly in-
truding into the matter was the publication on Sept. 16, 1979, of a long
letter in the Madison, Wis. Press Connection, a daily of 11,000 cir-.
culation, from an amateur student of the nuclear bomb. A copy of a
letter from computer programmer Charles Hansen to Sen, . Charles
Fé'r;:y of Illinois, it included a dlagram and list of key componentq of
an H-bomb., Other newspapers which had received copies had not yet
'pubhshed it when, on the following day, the government moved to

2 . 8. v. Progressive (D.C.W.Wis. 1980), 5 Med.L.Rptr. 2441.

© U. S. v. Progressive, 467 F.Supp. 990 (D.C.W.Wis. 1979), 4 Med.L.Rptr. 2377,
2380.

u Civil Liberties, No. 328, June 1979, p. 1; Ben Bagdikian, “A Most Insidious Case,”
Quill, 67:6, June 1979, pp. 21, 22; “Editors and Lawyers Share Mixed Views on Story
Ban,” Editor & Publisher, March 17, 1979, p. 13.
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drop its court action to bar publication of the Morland article. A U.S.
Justice Department spokesman said that the Hansen letter had ex-
posed three “crucial concepts” that the government was trying to pro-
tect from publication.

Morland’s article was published. The Progressive set about trying
to raise $200,000 from the public, which was the cost, it said, of de-
fending. No prosecution of the Press Connection or other newspapers
that published the Hansen letter materialized. Judge Warren dis-
Inissed the case against The Progressive on Sept. 4, 1980.%

Not only the security of the United States’ war effort and the pro-
visions of the Atomic Energy Act have made a groundwork for the
government’s demand for prior restraint. Rules of administrative
agencies can furnish the same.™ The CIA is experienced in the matter.
i Its employee Victor L. Marchetti resigned from the ageney and, with
‘John Marks, wrote The CIA and the Cult of Intelligence. This, the
CIA charged upon learning of its existence in manuscript form, violated
the secrecy contract Marchetti had signed when first employed, prom-
ising not to divulge any classified information without specific permis-
;sion from the CIA.™ It obtained an injunction in federal district court,

"the judge ordering Marchetti to submit all writings about the CIA or
intelligence work to the Agency for review as to whether it contained
classified information that had not been released to the public. As
the case proceeded (the Supreme Court of the United States denied
certioriari),™ the CIA's scrutiny of the manuscript resulted in its de-
mand that 339 deletions be performed. “It was the Devil’s work we
did that day,” said Marchetti's attorney, Melvin L. Wulf, after he and
the authors spent hours literally cutting out passages of the manu-
seript—perhaps as much as 20 per cent.” Resisting all the way, Mar-
chetti finally won agreement from the court that all but 27 of the 33¢
deletions would be restored.® The book was finally published with
blank spaces and the prominent, repeated notation: DELETED.

Lrank Snepp, strategy analyst for the CIA in Vietnam, succeeded
in getting his case against the CIA to the Supreme Court. He, too,
had resigned from the agency and written a book—Decent Interval—
about his experiences. He, too, had signed an agreement not to pub-
lish without first submitting the manuscript to the CIA, and the agency
brought legal action. The Supreme Court, by a 6-3 vote, ruled that

» Milwaukee Journal, Sept. 4, 1980, Part 2, pp. 1, 10.

“ Ithiel de Sola Pool, “Prior Restraint,” New York Times, Dec. 16, 1979, p. E19,
portrays unintended prior restraint on research publication through elaborate funding
rulex of the U.3. Dept. of Health, Education, and Welfare—*“a nightmare of bureaucracy
run wild, producing results that no one intended.”

% U, 8. v. Marchetti, 466 F.2d 1309 (4th Cir. 1972).
* 409 U.S. 1063, 93 S.Ct. 553 (1972).

™ Melvin D. Wulf, Introduction to Victor Marchetti and John I). Marks, The CIA and
the Cult of Intelligence (New York: Alfred A Knopf, 1974), p. xxv.

% Ibid., p. xxiv.
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_Snepp had broken his contract, approved an injunction requiring Snepp

to submit future writings for publication review, and ruled that he
must give all profits from the sale of the book to the CIA through a
“constructive trust” imposed on him by the court.® He had a fiduciary
obligation to the CIA and had breached his trust by publishing.

The government had not alleged that classified or confidential in-
formation was revealed by the Snepp book. Rather, it alleged “ir-
reparable harm” in his failure to clear the material with the CIA, and
the Supreme Court approved the lower courts’ finding that publication
of unreviewed material “can be detrimental to vital national interests
even if the published information is unclassified.” &

Undisputed evidence in this case shows that a CIA agenth
violation of his obligation to submit writings about the Agency ’

\.

for prepublication review impairs the CIA’s ability to perform

its statutory duties. Admiral Turner, Director of the CIA, .
testified without contradiction that Snepp’s book and others ? .
like it have seriously impaired the effectiveness of American | @ 3
intelligence operations. “Over the last six to nine months,” | 3‘

he said, “we have had a number of sources discontinue work “/(’ >
with us. We have had more sources tell us that they are [ _<& &
very nervous about continuing work with us. We have had | N

very strong complaints from a number of foreign intelligence
services with whom we conduct liaison, who have questioned
whether they should continue exchanging information with |
us, for fear it will not remain secret. * * * VA
If the agent published unreviewed material in violation of his fidu-
ciary and contractual obligation, said the court, the constructive trust
remedy simply “requires him to disgorge the benefits of his faithless-
ness * * *.” Snepp “disgorged” about $138,000, the proceeds from
Decent Interval .8
The Snepp case was more than just a case of prior restraint applied
through the administrative machinery, law reporter Anthony Lewis
of the New York Times found. For the fiduciary, constructive-trust
formulation was a far-reaching legal theory: 8
* % * one that could apply to hundreds of thousands of
federal government employees. For Snepp * * * had
no greater access to secrets than do vast numbers of people
in the State and Defense Departments * * *. Any one
of them, under the theory of the Snepp case, can now be
enjoined from talking to a reporter—or have his profits seized
if he writes a book.

# Snepp v. U. S. (2/19/80), 5 Media L.Rptr. 2409.

8 Ibid., 2411.
s Herbert Mitgang, “Royalties to the Treasury,” New York Times Book Review,
Aug. 31, 1980.

# New York Times, Feb. 25, 1980.



Chapter 2
HISTORICAL BACKGROUND: CRIMINAL WORDS

Sec.

5. Seventeenth-Century England.
6. Eighteenth-Century America.
7. Sedition,

8. Criminal Libel.

9. Criticizing Courts.

The delicate balance between control and freedom of expression
under the law has been most violently disrupted, over the centuries,
when government has sought to arm or protect itself against attack
by the press. Libertarians have viewed struggles for freedom of
expression as crucial when government, acting in its own interest, has
been the press’ adversary and in its own behalf has brought criminal
actions against critics. This is not to minimize struggles over control
stemming from sources other than government’s acting to protect its
repute or legitimacy against critical words. Major confrontations
have occurred where government has accused the press of damaging
official procedures shaped long ago to protect individual citizens against
harm or unfairness. Major battles have involved civil suits for dam-
ages brought by citizens against the media. Major contests have
settled principles of freedom and control where government has taken
the part of the public against the press as in prosecutions of the media
for monopolizing and restraint of trade.

Elemental aspects of the fortunes of political liberty are accentuated
in the story of the collision between freedom and control in its most
basic and often most dramatic form—when government has felt threat-
ened by its critics and acted to bring them in check. Equally instrue-
tive is the long unfolding of growth and retreat in government’s power
to control its critics, and the substantial eclipse of that power in the
mid- to late-twentieth century. Today’s legal controls over the mass
media have their own shape and characteristics; journalists still feel
the force of government. But the word crimes with which their fore-
runners could be charged exist today as hardly more than the shadow
of threat. The historical context develops the story best.

SEC. 5. SEVENTEENTH-CENTURY ENGLAND

John Milton’s thought and contentious martyrs’ action helped un-
shackle printing; insistent printers’ economic demands were
the main factor in the death of licensing and censorship.

26
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Wﬁrﬁ American colonial printer, pulled his first
impressions from a hand press while the authoritarianism of divine
right monarchy was still strong in the mother country. The year was
1638, the place was Harvard College,-and the work was “The Free-
_rrizgl"s.ga,_thji approved for printing by the theocracy of Massachusetts
Bay colony which had no more concept of freedom of the press than
did Charles I who ruled in London. Yet by the time the first colonial
newspaper appeared some 65 years later, major battles and major
ideas had intruded upon the intricate network of press control in En-
gland, and the American printers whose numbers grew substantially
after 1700 owed much to their brothers of the press and to contentious
speakers across the Atlantic. Advance toward freedom of the press,
unthinkable in Seventeenth-Century America, had occurred in En-
gland and had saved the Eighteenth-Century colonial printers some
of the hard work and pain of breaking free of authority.

The ingenious system of control established in the Sixteenth Century
by the Tudor monarchs, Henry VIII and Elizabeth I, and perpetuated
by the Stuart kings of the Seventeenth Century, had largely disap-
peared by the close of England’s Glorious Revolution of 1689. Gone
was the Stationers Company policing of the printers of England, first
required by Elizabeth in return for economic protection, monopolies,
and privileges for this printing guild’s members. The arbitrary Courts
of the Star Chamber and the High Commission had died amid rejoicing.
Torture for eriminal offenses, officially at least, was over. Weakened
and about to collapse was the system of licensing and censorship in
advance of publication; the demands of business-oriented printers for
release from its strictures, and the impossibility of managing the sur-
veillance as the number of printers and the reading needs of the public
grew, had more to do with the death of the system than did the high
principle of Milton’s Areopagitica. Licensing and censorship in En-
gland died in 1695 when the House of Commons refused to renew the
law for it.!

There was much left in the art and craft of government to overcome
before a broad liberty would be accomplished. ~Criminal prosecutions
for sedition would thrive through the next century and beyond. Con-
trol of newspapers and magazines through taxes would be tried re-
peatedly by Queen Anne and her succesors. Parliament would punish
speakers and printers for contempt of its august stature, and would
continue to refuse access to newsmen seeking to report it. Yet this
robust and oppressive body of restrictive instruments, available to the
law for keeping printers in line, was hardly the equal of its predeces-
sors. American colonial printers would face all these remaining con-

| Fredrick S. Siebert, Freedom of the Press in England 1476-1776 (Urbana: Univ.

of I1l. Press, 1952). This is the fullest and best-ordered treatment of the instruments
of control. See especially parts 2 and 4.

Y
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trols, and also, for a time, the persistence in the colonial setting of
some of those that England had shed. They would also be spared
many of the grim restrictions of absolute monarchy.

A detailed account of the advance toward the relative freedom of
the Eighteenth Century in England is beyond the scope of this work.
But some Seventeenth Century English names, some ideas and drifts
in government and society, must be accounted for. America took her
law and her ideas of government largely from England.

The base of the national authority was broadened somewhat when
Parliament asserted its supremacy over the power residing in the
individual monarch, with the Glorious Revolution and its Bill of Rights.
William and Mary came to the throne of England in a position sub-
ordinate to Parliament; their predecessors for two centuries had ac-
knowledged themselves subordinate only to God. Representing a few
people who elected them, members of the Commons had some re-
sponsibility to a constituency, even though universal suffrage was cen-
turies away. The Commons, thus, held new power and responsibility
in relation to a segment of the public that chose it.2 This may be seen
as a step on the way to the ascendancy of the public in a self-governing
society. A century or more later, the constituency—the public—
would hold the position of ascendancy. The relationship may be seen
in terms of a people’s right of expression as well as in their power to
elect and remove their officials; 3

Two different views may be taken of the relation between
rulers and their subjects. If the ruler is regarded as the
superior of the subject, as being by the nature of his position
presumably wise and good, the rightful ruler and guide of the
whole population, it must necessarily follow that it is wrong
to censure him openly; that even if he is mistaken his mis-
takes should be pointed out with the utmost respect, and that
whether mistaken or not no censure should be cast upon him
likely or designed to diminish his authority.

If on the other hand the ruler is regarded as the agent and
servant, and the subject as the wise and good master who is
obliged to delegate his power to the so-called ruler because
being a multitude he cannot use it himself, it is obvious that
this sentiment must be reversed. Every member of the pub-
lic who censures the ruler for the time being exercises in his
own person the right which belongs to the whole of which he
forms a part.

2 T. P. Taswell-Langmead, English Constitutional History (London: Street & Max-
well, Limited, 1929), 9th ed. by A. L. Poole, pp. 594-599.

3 8ir James Fitzjames Stephen, History of the Criminal Law of England (London:
Macmillan, 1883), II, p. 299.
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He is finding fault with his servant. If others think dif-
ferently they can take the other side of the dispute, and the
utmost that can happen is that the servant will be dismissed
and another put in his place, or perhaps that the arrangements
of the household will be modified.

The new structure of government, then, implied that behind the
supremacy of Parliament lay at least a segment of the public, empow-
ered to choose new governors in the Commons if it wished. And
thorny, difficult men had heen pressing throughout the Seventeenth
Century—and indeed before—for recognition that members of the
public ought to have this kind of power as well as its necessary con-
comitant,freedom-of-expression, It was part_of the widespread re-
casting of thought in the Western-world that came to be known as the
Enlightenment and the age of faith in man’s reason.

John Milton’s matchless prose is a starting point in the thinking of
Seventeenth Century England about increased freedom of expression.
Others of his time, less known today, sought a wider freedom than he;
others never violated that which they advocated as he did in accepting
a position as a censor of the printed word. Others’ actions were more
important than his arguments in bringing the death of censorship in
1695.¢ Yet Milton’s Areopagitica, written-in-1644, was-to.serve as =
a standard and banner for centuries to come in England’s and America’s

'@pg’lﬁf free expression=—

Milton wrote just after Charles I had been driven from his throne
in England’s Civil War. He wanted a divorce, and had written a tract
that he hoped would lead to authority’s relaxing of the strict legal
barriers forbidding it. Under deep official disapproval for publishing
it without license, Milton addressed to Parliament a plea for unlicensed
printing, the Areopagitico. Wide in its sweep, it argued that licensing

as unworkable, was an indignity to those engaged in it, and was
socially undesirable because of its strictures on the spread of truth.
Let falsehood grapple with truth, he argued: “Who ever knew Truth
put to-the worse in a free and open encounter?” s

Milton’s position on any scale measuring freedom today would be far
from liberal. His argument was made within the framework of reli-
gious freedom; he was a Puritan, and religion was a central issue in
the nation’s Civil War. He would not tolerate Catholicism in his
argument for freedom of expression. Nor would he permit atheism
to have the freedom he sought. Yet viewed in the light of his time,
his work was a clear advance over the prevailing authoritarianism of

4 Siebert, pp. 195-197, 260-263; Leonard Levy, Legacy of Suppression (Cambridge:
Harvard Univ. Press, 1960), pp. 93-105.

s John Milton, Areopagitica (Chicago: Henry Regnery Co., 1949), p. 58.
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the Stuarts and over that of Parliament as well. Licensing, of course,
was perpetuated through the life of the Long Parliament and Crom-
well's reign, and lasted with short interruption from the Stuart Res-
toration of 1660 to 1695.

While Milton pleaded, others in England defied authority in their
insistence on speaking. Most of them sectarians of Protestant stripe,
their troubles stemmed from their intransigence in attacking the Ro-
manism of which they suspected the Stuart kings and in propagating
their own faiths. The law of seditious libel, the law of treason, and the
procedures of the arbitrary Court of the Star Chamber were used
against them, and some suffered maiming and torture.

™ William Prynn’s book, Histrio-Mastix, propounded a strict Puritan-
.Ism in behavior: he execrated such pastimes of people as dancing,
- play-going, hunting, Christmas-keeping and dressing up the house
| with green-ivy, and public festivals. He was brought before the Star

- Chamber on charges of seditious libel, his attack on government being

inferred from Prynn’s writing, shortly after the Queen had taken part

- in a pastoral play at Somerset House, that lewd women and whores

were accustomed to act in plays. He was fined £ 10,000 and given

; life imprisonment, in addition to being pilloried, and having his ears

"-;\cropped off. During the year 1637, two other men, Dr. John Bastwick
and Henry Burton, were handled similarly by the Star Chamber for
their attacks on the Pope. Mob demonstrations against authority
followed a public sentencing; Prynn was released by the Long Par-
liament on the ground that his trial had been illegal, after the abolition
in 1641 of the Court of the Star chamber.?

Treason in England had been defined by law since 1352, in Edward
IIT’s time. It included “compassing” or imagining the king’s death,
levying war against the king or giving aid and comfort to his enemies.
Writing was included as part of compassing the king's death, and in
1663 at the session of Old Bailey, printer Twyn was indicted and tried
for this crime by printing a book called A Treatise on the Execution
of Justice. The book held to the view that the ruler is accountable to
the people, and that the beople may take up arms against a king and
his family and put the king to death if he refuses accountability. John
Twyn did not write the book, but he refused to say who did. The
court’s vengeance and the law’s brutality were in the pronouncement
of sentence: #

[TThe country have found you guilty; therefore the judg-
ment of the court is, and the court doth award, “that you be
led back to the place from whence you came and from thence

3 Howell's State Trials 561 (1632-3).
¢ Siebert, pp. 123-125.
* Howell's State Trials 513 (1663).
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to be drawn upon an hurdle to the place of execution; and
there you shall be hanged by the neck, and being alive, shall)
be cut down, and your privy-members shall be cut off, your Ty

entrails shall be taken out of your body, and you living, the >S e “cfp
<

same to be burnt before your eyes; your head to be cut off,
your body to be divided into four quarters and your head and l
quarters to be disposed of at the pleasure of the king’s maj-
esty. And the Lord have mercy upon your soul.” /
Thirty years later, William Anderton printed books that were called
treasonable in their intent to incite rebellion and the return to the
throne of James II. Anderton refused to name the author, and was
hanged in 1693.° -
Martyrs to the principle of free expression had their impact and
spokesmen for a new philosophy such as Milton and John Locke had
theirs. Yet it was the independent printing and book-selling. trade
itself, according to the scholar Fredrick S. Siebert, that forced the end
of hcensmg and censorshlp. Economic goals and profit were the cen-
tral interest of the growing numbers of these tradesmen in the late
Seventeenth Century; hedged and bound by the Regulation of Print-
ing Act, cut out of the privileges still granted guild printers of the
Stationers Company, they sought relief from Parliament. Unsuc-
cessful in 1692, they continued pressing, and with help from people of
power including philosopher John Locke, won their way in 1695. The_
House of Commons, offering a long list of reasons for its refusal to
renew the Printing Act, focused on the restraint of the trades as the
main factor, saying nothing abouf. the principles of freedom of the
press.’* The classic instrument for press control was dead in England.

SEC. 6. EIGHTEENTH-CENTURY AMERICA

Colonial assemblies’ control of the press persisted after governors’
and courts’ control was neutralized; in spite of the adoption
of the First Amendment to the Constitution by the new nation,
prosecutions for seditious libel rose again under the Alien and
Sedition Acts.

American colonial printers never had to contend with the searches
and seizures of a Stationers Company empowered with police functions.
The courts they faced were scarcely the sinister and threatening bodies
that the Courts of the Star Chamber and the High Commission were
in the homeland. The punishments they received for illegal printing
were far short of mutilation, life imprisonment, or hanging. Yet the
first newspaper printers had to contend with licensing and censorship

s Howell’s State Trials 1246 (1693).
1 Siebert, pp. 260-263.
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as a remnant of the English system, for some 30 years after the Com-
mons rejected its renewal in 1695.

Newsman Benjamin Harris of Boston managed in 1690 to print his
single, famous issue of Publick Occurrences, Both Foreign and Do-
mestick without the authorities’ stopping him. But the licensing power
of the Massachusetts Bay authorities prevented another issue, and it
was not until 1704 that there was a second attempt at a newspaper.
This, by John Campbell also of Boston, was licensed, subsidized, ster-
ilized, and blessed by the colonial government, and Campbell never
offended. Governors licensed by order of their monarch in England,
who was supreme in colonial affairs, and not until the 1720°s did they
vield the power in the face of reality: There had been no Regulation
_of Printing Act in England for about 80 years, and there was no power
"in the monarch to enforce the observance of hcenbmg 1 Barring Ben
+ Harris, it was the first bold newspaperman in the colonies, James

L F1 an_khn who defied the demand that he submit to licensing. Though

4

this printer of the New England Courant was made to suffer twice in
jail for his belittling of authority, licensing had to be acknowledged
dead after his release in 1723. The direct power over print held by
the Governor and his council was neutralized. 2

Next in order to face the challenge ofa contentious pr inte1 was the
government,, Thl\ instrument for control had advanced to major p1 0-
portions in England in the late Seventeenth and early Eighteenth
Centuries. At least four colonial Americans faced sedition actions for
_printed words before the most celebrated criminal trial in the colonial
‘period occurred in 1735. This was the trial of John Peter Zenger,
printer of the New York Weekly Journal whose work was given much
to the cause of undermining Governor William Cosby. Courage was

© the ingredient that Zenger brought to the attack; he had neither the

i
i
i
f

schooling nor the knowledge to launch and sustain the political assault
planned and executed by James Alexandel of the p0we1 ful Lewis VI(n -

et

a tyrant and oppressor of the colom

And to jail Zenger went in late 1734, under an information filed by
the governor's attorney general after frultlebs efforts to get a grand
jury to indict the printer. For eight months he awaited trial for

" Clyde A. Duniway, The Development of Freedom of the Press in Massachusetts
(Cambridge: Harvard Univ.Press, 1906), pp. 104-105. For the influence of changing
socio-political conditions that facilitated growing press freedom in the Eighteenth Cen-
tury, see Richard Buel, Jr., “Freedom of the Press in Revolutionary America
= ® %> Bernard Bailyn and John B. Hench, eds., The Press & the American Rev-
olution. Worcester, Mass. 1980, pp. 39, 62-68.

12 Ihid.

# Stanley Katz (ed.), A Brief Narrative of the Case and Trial of John Peter Zenger
(Cambridge: Harvard Univ.Press, 1963), pp. 2-9.
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seditious libel, while Alexander managed to keep the Journal printing
and the campaign against Cosby simmering. And Alexander, dis-
barred by Chief Justice De Lancey (a Cosby appointee), turned to
lawyer Andrew Hamilton of Philadelphia as the best man to plead
Zenger’s case.
The original “Philadelphia lawyer,” Hamilton had built a reputation
as the ablest attorney in the colonies. The dignity of age, his utter
confidence, and his bold advocacy that the court discard old patterns
of thinking about sedition came to bear in an irresistible way with
jurors already sympathetic to Zenger’s cause. The law of sedition
had long held that the defendant was not to be permitted to plead that
his offending words against government were true; the truth, it was
held, only aggravated the offense, for it was more likely than falsehood
to cause the target to seek violent revenge and breach the community’s
peace. Furthermore, the law had given the jury only a minor role
in a sedition trial: its job was to decide whether the accused had,
indeed, printed the words; it was up to the court to decide whether
they were illegal words. =2 0 @
Jockeying with De Lancey, Hamilton urged the jury to recognize %nu\}; ‘;
truth as a defense for Zenger, and argued that the jury should decide’ :\“ ¢ "
“the law”—the libelousness of the words—as well as the fact of print- PYENEC -
ing, Blocked by the judge from pursuing these points far, he shifted
his tactic and went to the importance of permitting men to criticize
their governments:
Men who. injure and oppress the people under their admin- )U\m mus‘i be
istration provoke them to cry out and complain, and then e e
make that very complaint the foundation for new oppressions, . ticizc thee
and prosecutions. I wish I could say there were no instances ., uevnerite.
of this kind. But to conclude, the question before the Court ¢
and you, gentlemen of the jury, is not of small or private
o | concern; it is not the cause of a poor printer, nor of New
York alone, which you are trying. No! it may, in it conse-
quences, affect every freeman that lives under a British gov-
ernment, on the main of America. [t is the best cause; it
is the cause of liberty; and I make no doubt but your upright.
conduct, this day, will not only entitle yau to the love and
esteem of your fellow_citizens, but evey man who prefers
freedom‘fo a life of slavery, will bless and honor you as men
whorve baffled the attempts of tyranny; and by an impartial
éﬂd uncorrupt verdict, have laid a2 noble foundation for se-
| curing to ourselves, our posterity, and our neighbors, that tg
| which nature and the laws of our country have given us a-
. right—the liberty—haoth of exposing and opposing arbitrary
power in these parts of the world at least, by speaking and
writing truth.

!

} Ibid., p. 99.
K p
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Hamilton ended his plea in an emotion-charged courtroom; De Lan-
cey delivered a confusing charge to the jury, which retired to delib-
erate; and in a short time the jury emerged with the “not guilty”
verdict. There were celebrations in the streets that night; there
were printings and re-printings of the Hamilton plea for years to come,
more even in England than in the colonies; and the court trial for
seditious libel was finished for the colonial period as an instrument for
control of the press. Not for 40 years or more would it be used again
in America.®

It was the elected Assembly, or lower house of the colonial legis-
lature, that was the most successful and most active force in official
control of Eighteenth Century colonial printers. Jealous of its powers
under the view that it was Parliament in miniature, and unwilling to
have its acts criticized, this agency of government disciplined printer
after printer. Even as it emerged as the main check on the powers
of the Crown’s governors, even as it showed itself as the seat of gov-
ernment support for the movement for independence, the Assembly
demonstrated its aversion to popular criticism. Its instrument for
control was the citation for contempt (“breach of privilege”), and it
haled a long line of printers before it for their “seditious” attacks on
its performance. The legislative contempt citation was a legislative
sedition action.

Levy has demonstrated the relative power and activity of the As-
semblies in respect to the press. Up and down the seaboard, printer
after printer was brought to the legislative bar, there to be forced to
kneel and beg the pardon of the stern law-makers, swear that he meant
no harm by his writings, and accept rebuke or imprisonment. James
Franklin’s irony put him in jail; he had speculated that the Massa-
chusetts government might get around to outfitting a ship to pursue
a pirate “sometime this month, wind and weather permitting.” New
Yorkers James Parker and William Weyman were jailed for an article
on the poverty of Orange and Ulster counties; the Assembly construed
it as a reflection upon their stewardship. These were only a few
actions among many, and they continued to the eve of the Revolu-
tionary War in some colonies. 6

The great article of faith that heads America’s commitment to free
expression was written in 1791 by men who had not yet thought
through all that “free speech and press” implies. The founders stated
in the First Amendment to the Constitution that “Congress shall make
no law * * * abridging freedom of speech, or of the press

* % % ” while still arguing over precisely what they meant by the
words. Behind them lay the great pamphleteering and newspapering

18 Harold L. Nelson, Seditious Libel in Colonial America, 8 Am.Journ. of Legal History
160 (1959).

16 Levy, pp. 20-63.
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that had done much to bring the colonists to revolt against the Mother
country; the founders were convinced that the printed word had been
indispensable in bringing down the most powerful nation on earth.
Yet the axioms of centuries were with them; it still seemed to many
that no government could stand if it could not at some point punish its
critics, and their new government was meant to last. Some words
surely were illegal. Not, perhaps, in the realm of religion, where
James Madison, among others, argued an unlimited freedom to speak
and write; but could sedition be given such scope? It was the party
of Thomas Jefferson that gave an answer, in the debates and sequel
of the Alien and Sedition Acts of 1798-1800.

SEC. 7. SEDITION

Attacks on the form of government, its laws, its institutions, and
its individual officers have been made punishable as sedition
by laws of both the federal and state governments.

In the complex story about the reluctant retreat of the crime of
sedition through more than 150 years of American history, no episode
stands out more than the controversy of 1798-1800 over the Alien and
Sedition Acts. It was only seven years after the adoption of the Bill
of Rights and its First Amendment that the Acts were written, at a
time of high public and official alarm. With France and England in
conflict through the 1790s, America had been pulled by both toward
war. The Republicans—Jefferson’s party—had favored France,
while the Federalists sided with England. Angered at Jay’s Treaty
of 1794 with England, which she felt placed America on the side of her
enemy, France had undertaken the raiding of American shipping.
America’s envoys, sent to France to negotiate a settlement, were faced
with a demand for an American war loan to France, and a bribe of a
quarter-million dollars. This unofficial demand as a price for nego-
tiations was revealed to Americans as the famous “X, Y, Z Affair.”
Now most of America was incensed; President John Adams called for
war preparation, which his Federalist Congress set about furnishing
in 179717

The Republicans, though suffering heavy political losses in the na-
tion’s war fever, did not abandon their support of France. Stigma-
tized in the refusal to do so, associated by the Federalists with the
recent French Revolution and its Terror, and beleaguered on all sides
for their continued opposition to Britain, the Republicans were in deep
trouble. And in this context, the Federalist Congress pa%sed the ) _m " g»A
Alien and Sedition Acts as measures to control opposition to America &J \ &
war policy and to the Federalist majority party. _5 o Ads

17 James M. Smith, Freedom’s Fetters (Ithaca: Cornell Univ.Press, 1956), Chap. 2.
This is the leading work on the Alien and Sedition Acts.
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It was the Sedition Act that struck most lethally at opposition and

at the Republicans. The Act made it a crime to publish or utter false,
scandalous, and malicious criticism of the President, Congress, or the
government with the intent to defame them or bring them into dis-
repute.’® .

Fourteen indictments were brought under the Act, all against Re-
publican newspapermen and publicists, and all 14 resulted in convic-
tions.1® The first action put Rep. Matthew Lyon in jail for four months
and cost him a fine of $1,000. He had implied that under President
Adams, the Executive Branch showed “an unbounded thirst for ridic-
ulous pomp, foolish adulation, and selfish avarice,” and that the public
welfare was “swallowed up in a continual grasp for power.” Anthony
Haswell, Republican editor of the (Bennington) Vermont Gazette, came
to Lyon’s defense while the latter was in prison. He wrote that Lyon
was held by “the oppressive hand of usurped power,” and said that the
federal marshal who held him had subjected him to indignities that
might be expected of a “hard-hearted savage.” Haswell's fine was
$200 and his term in federal prison two months.2

Its back to the wall under the attempt of the Federalists to proscribe
it as a party of disloyalty and subversion, the Republican Party put
forth spokesmen who declared that the idea of sedition was odious to
a self-governing society, and denied that the federal government had
any kind of power over the press. The Acts, they said, were uncon-
stitutional in making it a crime to criticize the President and govern-
ment. No matter that the Acts permitted the defenses for which
Andrew Hamilton had argued in defending Zenger: truth was of little
use in defending opinions (how prove the truth of an opinion?); and
jury power to find the law could be circumvented by judges in various
ways. A people, they argued, cannot call itself free unless it is su-
perior to its government, unless it can have unrestricted right of dis-
cussion. No natural right of the individual, they contended in the
Lockean framework, can be more important than free expression.
They rested their case on their belief in reason as the central char-
acteristic of men, and on the people’'s position of ascendancy over
government.z The radical Thomas Cooper, friend of Joseph Priestley,
dissected one by one the arguments for permitting a sedition power
in government.22  Calmly and systematically, lawyer Tunis Wortman

8 Ibid., Chap. 6.
” Ibid, p. 185.
# Each trial is treated in Smith, Chaps. 11-17.

u Levy, Chap. 6. See Walter Berns, The First Amendment and the Future of
American Democracy (Basic Books, 1976), pp. 89-119, for evidence that the Jeffersonians
had no objection to a sedition power in state governments.

% Political Essays (Phila.: Printed for R. Campbell, 1800), pp. 71-88.
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worked out philosophical ground for freedom in the fullest statement
of the group.2? Madison, St. George Tucker, and others drove home
the arguments.

The unpopularity of the Alien and Sedition Acts and outrage at the
prosecutions of Republican printers helped defeat the Federalist Party
and President John Adams in 1800. President Jefferson was com-
mitted to letting the Acts lapse, and they died in early 1801. The
nation would see no federal peacetime sedition act again for 140 years.
Furthermore, the alternative route of using the common law as a basis
for federal sedition actions was closed to the government only a few
years later. The Supreme Court ruled in cases of 1812 and 1816 that
federal courts had been given no authority over common-law crimes
by the Constitution, and that whatever question there had been about
the matter had been settled by public opposition to such jurisdiction.?

The fear and hatred of French revolutionary doctrine had been real
factors in the passage of the Alien and Sedition Acts. Different fears,
different hatreds led to suppressive laws in the South about a gen-
eration later, when states began passing laws to silence Abolitionists.
The anti-slavery drive, coupled with incidents such as Nat Turner’s
slave rebellion, caused paroxysms of fear among Southerners that their
“peculiar institution” and the shape of society and government would
be subverted and destroyed. Laws were passed—sedition laws,
though not labeled as such in statute books—making it a erime to
advocate the abolition of slavery or to argue that owners “have no
property” in slaves, and denying abolitionist literature access to the
mails.% The suppression of anti-slavery argument became almost
total in most of the South by 1850.

Sedition actions emerged uncloaked again at their next time of
strength, in the early Twentieth Century when both state and federal
lawmakers acted to check criticism of government in response to alarm
at the rise of socio-political protest. Prosecutions to punish verbal
attacks on the form of government, on laws, and on government’s
conduct, found new life at the federal level some 100 years after they
had been discredited by the Alien and Sedition Act prosecutions of
1798-1800. The actions focused on a new radicalism, flourishing in
the poverty and sweat-shop conditions of industrial cities and in the
lumber and mining camps of the West. Wether seeking an improved
life for the deprived, driving for power, or fostering revolution, so-
cialists, anarchists, and syndicalists advocated drastic change in the

# Treatise Concerning Political Enquiry, and the Liberty of the Press (New York:
Printed by George Forman, 1800).

% U. 8. v. Hudson and Goodwin, 11 U.S. (7 Cranch.) 32 (1812); U. 8. v. Coolidge,
14 U.S. (1 Wheat.) 415 (1816).

% Three Virginia laws passed between 1832 and 1848 are in Nelson, Freedom of the
Press from Hamilton to the Warren Court, pp. 173-178.
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economic and political system. Laws and criminal prosecutions rose
to check their words.2

In the aftermath of the assassination of President William McKinley
in 1901, the states of New York, New Jersey and Wisconsin passed
laws against anarchists’ advocating the destruction of existing gov-
ernment. Congress passed the Immigration Act of 1903, barring from
the country those who believed in or advocated the overthrow of the
United States government by violence. Industrial turbulence, the
growth of the Industrial Workers of the World, the surge of right- and
left-wing socialism, contributed to alarm in the nation. And as the
varied voices of drastic reform and radical change rose loud in the land,
the coming of World War I increased their stridency: This, they in-
sisted, was a “Capitalisis’ war,” fostered and furthered for industrial
profit. By 1918, national alarm was increased by the victory of rev-
olutionary communism in Russia.?

World War I brought a wave of legislation across the states to make
criminal the advocacy of violent overthrow of government. Yet it
was the federal government's Espionage Act of 1917 and its amend-
ment of 1918 to include sedition that put most musele into prosecution
for criminal words. Foremost among proscribed and prosecuted
statements were those that were construed to cause insubordination
or disloyalty in the armed forces, or to obstruct enlistment or recruit-
ing.?% Some 1,900 persons were prosecuted for speech, and possibly
100 newspapers and periodicals were barred from the mails.2¥ Polem-
ics in pamphlet form, as well as books, also were the cause of prose-
cutions.

The best-known of the Socialist newspapers prosecuted under the
Espionage Act were the New York Call, the Masses, also of New
York, and the Milwaikee Leader. In the last of these, editor Victor
Berger had denounced the war, the United States government, and
munitions makers. Postmaster General Albert Burleson considered
this the kind of opposition to the war forbidden by the Espionage Act,
and excluded it from the mails as the Act provided. Further, he said,
the repeated attacks on the war effort in the Leader were evidence
that it would continue doing the same in the future, and on these
grounds, the Leader’s second-class mail permit should be revoked.
He was upheld in his revocation of the permit by the United States

% William Preston, Jr., Aliens and Dissenters, Federal Suppression of Radicals,
1903-1933 (Cambridge: Harvard Univ.Press, 1963).

# Ihid.: H. C. Peterson anc Gilbert C. Fite, Opponents of War, 1917-1918 (Madison:
Univ. of Wis.Press, 1957).

» 40 U.S. Statutes 217. For state laws, see Zechariah Chafee, Jr., Free Speech in
the United States (Boston, 1941), pp. 575-597.

» (Chafee. p. 52.
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Supreme Court, and the Leader was thus denjed the low-rate mailing
privilege from 1917 until after the war.*

Pamphleteers of the left were convicted under the Espionage Act
and under state anarchy and sedition acts. The famous case of
Schenck v. U. S., in which Schenck was prosecuted for polemics that
actually went to the matter of resisting the draft, brought Justice
Oliver Wendell Holmes’ articulation of the famous clear and present
danger test: 3

We admit that in many places and in ordinary times the
defendants in saying all that was said in the circular would
have been within their constitutional rights. But the char-
acter of every act depends upon the circumstances in which
it was done * * * . The question in every case is whether
the words used are used in such circumstances and are of such
a nature as to create a clear and present danger that they will
bring about the substantive evils that Congress has a right
to prevent. It is a question of proximity and degree. When
a nation is at war many things that might be said in time of
peace are such a hindrance to its effort that their utterance
will not be endured * * *.

The new test did not free Schenck, nor was it to be used by Supreme
Court majorities in support of free expression for two decades to come.
Its plain implications, however, were that old tests were too restrictive
for the demands of freedom under the First Amendment. As elab-
orated and developed in subsequent opinions by Holmes and Justice
Brandeis against restrictive interpretations of free expression,® the
test helped force the Court to think through the meaning of the First
and Fourteenth Amendments, and served as a rallying-point for lib-
ertarians for decades to come.

Another milestone in the Supreme Court’s consideration of sedition
cases was reached in a post-war case, Gitlow v. People of New  York.*
Here the 1902 New York statute on anarchy was invoked against the
publication of the “left Wing Manifesto” in a radical paper called Rev-
olutionary Age. It advocated and forecast mass struggle, mass
strikes, and the overthrow of the bourgeoisie after a long revolutionary
period. Convicted, business manager Benjamin Gitlow appealed to
the Supreme Court. It upheld his conviction under an old test of

» U, 8. ex rel. Milwaukee Social Democratic Pub. Co. v. Burleson, 255 U.5. 407, 11
S.Ct. 352 (1921).

2 249 U.S. 47, 39 8.Ct. 247 (1919).

% Notably Abrams v. U. 8., 250 U.8. 616, 40 S.Ct. 17 (1919); Gilbert v. State of
Minn., 254 U.S. 325, 41 S.Ct. 125 (1920); Gitlow v. People of State of New York, 26X

Brd

U.S. 652, 45 8.Ct. 625 (1925); Whitney v. People of State of California, 274 U.S. 357,
47 S.Ct. 641 (1927).

# 268 U.S. 652, 456 S.Ct. 625 (1925).
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criminality in words—whether the words have a tendency to imperil
or subvert government.

But even as it upheld conviction, the Court wrote a single short
paragraph accepting a principle long sought by libertarians: It said
that the Fourteenth Amendment’s barrier to states’ depriving citizens
of life, liberty, or property without due process of law protected liberty
of speech and press against invasion by the states. Heretofore, the
Supreme Court had tightly restricted the scope of the “liberty” pro-
tected by the Fourteenth Amendment; it had left it up to each state
to say what liberty of speech and press was. Henceforth, the Supreme
Court would review state laws and decisions on free expressions, under
the Gitlow case pronouncement that read: ®

[W]e may and do assume that freedom of speech and of the
press—which are protected by the First Amendment from
abridgment by Congress—are among the fundamental per-
sonal rights and “liberties” protected by the due process
clause of the Fourteenth Amendment from impairment by the
States.

Although Gitlow went to jail, his case had brought acceptance of a
principle of high importance. The confining interpretation of free
expression fostered in many states over many decades now would be
brought to the scrutiny of the United States Supreme Court.

Immediately after World War I, the thrust of revolutionary com-
munism had spurred the Attorney General of the United States to
urge the passage of a federal peacetime sedition act. His call for such
a peacetime measure (the Espionage Act of 1917 had applied only to
war) brought concerted opposition; the move was stopped although
widespread deportation of Russians and other aliens for their ideas
and words was accomplished. But 20 years later, similar fears en-
gendered with the coming of World War I1 and the activity of domestic
communists brought success for a similar bill. This was the Alien
Registration Act of 1940, known as the Smith Act for Rep. Howard
W. Smith of Virginia who introduced it.3s For the first time since the
Alien and Sedition Acts of 1798, America had a federal peacetime
sedition law. The heart of its provisions, under Section 2, made it a
crime to advocate forcible or violent overthrow of government, or to
publish or distribute material advocating violence with the intent to
overthrow government.

Upon the mass media of general circulation, the Act was to have
little or no impact; they advocated the status quo, not radical change
or revolution. But for speakers, teachers, and pamphleteers of the
Communist Party, the Smith Act came to mean a great deal. Fewer

3 Ibid., 268 U.8. 652, 666, 45 S.Ct. 623. 630 (1925).
® 54 1i.S. Statutes 670.
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than 20 persons had been punished under the Alien and Sedition Acts
of 1798-1801; it is estimated that approximately 100 persons were
fined or imprisoned under the Smith Act between 1940 and 1960.%
In a real sense, however, the Smith Act was less suppressive than its
ancestor: The Alien and Sedition-Acts-had-punished-criticism of gov-.
ernment officials, Congress, and the laws, an everyday-exercise-of the.
press, but the Smith Act limited the ban to advocating violent-over-
throw.

The government made its first move in 1943. Leaders of a revo-
lutionary splinter, the Socialist Workers Party which followed Russia’s
banished Trotsky, were the target. They were brought to trial in
Minneapolis and convicted for the advocacy of violent overthrow in
their printed polemics. The Court of Appeals sustained the convic-
tion, and the United States Supreme Court refused to review the
case.%

But the Communist Party was much more the target of government
prosecution than the little group of Trotskyites. In the context of the
cold war between the United States and the U.S.S.R. following World
War II, almost 10 years of prosecution took place. The first case,
Dennis v. United States, brought major figures in the Communist
Party to trial and convicted 11 of them.3® The charges were that they
had reconstituted the American Communist Party in 1945, and con-
spired to advocate violent overthrow of the government.

For almost nine months the trial went on in federal district court
under Judge Harold Medina. The nation was fascinated and bored
in turn as the defense introduced complex legal challenges to the trial
and the prosecution introduced exhibit after exhibit. Newspapers,
pamphlets, and books were employed as evidence of the defendants’
intent, from the Daily Worker to The Communist Manifesto. Scores
of pages were read into the record, as the government sought to show
conspiracy by publishing and circulating the literature of revolutionary
force. Judge Medina followed the doctrine of the Gitlow case in in-
structing the jury that advocacy or teaching of violent overthrow of
the government was not illegal if it were only “abstract doctrine.”
What the law forbade was teaching or advocating “action” to overthrow
the government.® The jury found that the 11 did, indeed, conspire
to advocate forcible overthrow. The Court of Appeals upheld the
conviction and the case was accepted for review by the Supreme Court
of the United States.

% Zechariah Chafee, Jr., The Blessings of Liberty (Phila., N.Y.: J. B. Lippincott
Co., 1954), p. 22.

3 Dunne v. U. S., 138 F.2d 137 (8th Cir. 1943).
341 U.S. 494, 71 S.Ct. 857 (1951).

» U. S. v. Foster, 80 F.Supp. 479 (D.C.N.Y.1949). Upon appeal, this case became
U. S. v. Dennis et al., 183 F.2d 201 (2d Cir. 1950).
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The justices wrote five opinions, three opinions concurring in con-
viction and two dissenting. Chief Justice Vinson wrote the opinion
that carried the most names (three besides his). He said that free
expression is not an unlimited or unqualified right, and that “the so-
cietal value of speech must, on occasion, be subordinated to other
values and considerations.” * But a conviction for violation of a statute
limiting speech, he said, must rest on the showing that the words
created a “clear and present danger” that a crime would be attempted
or accomplished. Thus he went to the famous Holmes rule first ex-
pressed in the Schenck case in 1919, and interpreted it as follows: 1

In this case we are squarely presented with the application
of the “clear and present danger” test, and must decide what
that phrase imports. We first note that many of the cases
in which this Court has reversed convictions by use of this
or similar tests have been based on the fact that the interest
which the State was attempting to protect was too insub-
stantial to warrant restriction of speech * * * . QOver-
throw of the government by force and violence is certainly
a substantial enough interest for the government to limit
speech. Indeed, this is the ultimate value of any society, for
if a society cannot protect its very structure from armed in-
ternal attack, it must follow that no subordinate value can be
protected, If, then, this interest may be protected, the lit-
eral problem which is presented is what has been meant by
the use of the utterances bringing about the evil within the
power of Congress to punish. Obviously, the words cannot
mean that before the Government may act, it must wait until
the putsch is ahout to be executed, the plans have been laid
and the signal is awaited. If Government is aware that a
group aiming at its overthrow is attempting to indoctrinate
its members and to commit them to a course whereby they
will strike when the leaders feel the circumstances permit,
action by the government is required * * * . Certainly
an attempt to overthrow the Government by force, even
though doomed from the outset because of inadequate num-
bers or power of the revolutionists, is a sufficient evil for
Congress to prevent. The damage which such attempts cre-
ate both physically and politically to a nation makes it im-
possible to measure the validity in terms of the probability
of success, or the immediacy of a successful attempt.

Having thus rejected the position that likelihood of success in com-
mitting the criminal act is the criterion for restricting speech, Chief
Justice Vinson adopted the statement of the Court of Appeals in in-
terpreting the clear and present danger test.  Chief Judge Hand had

® Dennis v. U, 8., 341 U.S. 494, 71 S.Ct. 857 (1951).
" Thid., 508-509.
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written: “In each case [courts] must ask whether the gravity of the
‘evil, discounted by its improbability justifies such invasion of free
speech as is necessary to avoid the danger.” 2 Vinson was arguing
that the danger need not be immediate when the interest (here, self-
preservation of government) is important enough.

Deep disagreement in the Court over thus limiting the scope of free
expression appeared in the dissents of Justices Black and Douglas.
The latter could see no clear and present danger to the government
and state in the words and papers of the 11 Communists. Neither as
a political force nor as a disciplined corps of poised saboteurs did Justice
Douglas see them as a threat:

Communists in this country have never made a respectable
or serious showing in any election * * *_. Communism
has been so thoroughly exposed in this country that it has
been crippled as a political force. Free speech has destroyed
it as an effective political party. It is inconceivable that
those who went up and down this country preaching the doc-
trine of revolution which petitioners espouse would have any
success.

¥ ok %

How it can be said that there is a clear and present danger
that this advocacy will succeed is, therefore, a mystery.
Some nations less resilient than the United States, where
illiteracy is high and where democratic traditions are only
budding, might have to take drastic steps and jail these men
for merely speaking their creed. But in America they are
miserable merchants of unwanted ideas; their wares remain
unsold. The fact that their ideas are abhorrent does not
make them powerful.

¥ ok ok

* * * Free speech—the glory of our system of govern-
ment—should not be sacrificed on anything less than plain
and objective proof of danger that the evil advocated is im-
minent.

Through most of the 1950’s, cases under the Smith Act continued
to move through the courts. But in the wake of the decision in Yates
v. United States in 1957, prosecutions dwindled and died out. In this
case, the Supreme Court reversed the conviction of 14 Communist
Party leaders under the Smith Act. Its decision turned in large part
on the difference between teaching the need for violent overthrow as
an abstract theory or doctrine, and teaching it as a spur to action.
The Court said: #

4 Ibid., 510.
# Dennis v. U. 8., 341 U.S. 494, 71 S.Ct. 857 (1951).
# Yates v. U. S., 354 U.S. 298, 77 S.Ct. 1064 (1957).
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We are * * * faced with the question whether the
Smith Act prohibits advocacy and teaching of forcible over-
throw as an abstract principle, divorced from any effort to
instigate action to that end, so long as such advocacy or teach-
ing is engaged in with evil intent. We hold that it does not.

The distinction between advocacy of abstract doctrine and
advocacy directed at promoting unlawful action is one that
has been consistently recognized in the opinions of this Court
k0 x *

* * * The legislative history of the Smith Act and re-
lated bills shows beyond all question that Congress was aware
of the distinction between the advocacy or teaching of abstract
doctrine and the advocacy or teaching of action, and that it
did not intend to disregard it. The statute was aimed at the
advocacy and teaching of concrete action for the forcible over-
throw of the Government, and not of principles divorced from
action.

Since the trial court had not required the jury which found the defen-
dant guilty to make the distinction, the conviction was reversed.
There was no reference to the famous clear and present danger doc-
trine.

The Warren Court—so called for chief Justice Ear]l Warren who had
been appointed in 1953—had grown less and less willing to uphold
convictions under the Smith Act, and with the Yates decision, charges
against many other defendants in pending cases were dismissed in
lower courts. The Smith Act soon lapsed into disuse, and in the
several versions of a bill for the broad reform of the federal Criminal
Code that labored toward adoption by Congress beginning in 1977, the
Act was omitted and thus scheduled for repeal .t

Yates had found that the trial judge’s instructions had allowed con-
viction for mere advocacy without reference to its tendency to bring
about forcible action, and overturned the convictions. In 1969, the
Supreme Court was presented with the appeal of a Ku Klux Klan
leader who had been convicted under the Ohio Criminal Syndicalism
statute for advocating the duty or necessity of crime, violence or un-
lawful methods of terrorism to accomplish political reform. The
leader, Brandenburg, had been televised as he made a speech in which
he said the Klan was “not a revengent [sic] organization, but if our
President, our Congress, our Supreme Court, continues to suppress
the white, Caucasian race, it’s possible that there might have to be
some revengeance taken.” He added that “We are marching on Con-
gress * * * four hundred thousand strong.”

# For other controls on news media embraced by the Act (8.1437), see Reporters
Committee for Freedom of the Press, News Media Alert. Aug. 1977, pp. 4-5.
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The Supreme Court reversed the conviction. Citing precedent
since Dennis, it said:

These later decisions have fashioned the principle that the
constitutional guarantees of free speech and free press do not
permit a State to forbid or proscribe advocacy of the use of
force or of law violation except where such advocacy is di-
rected to inciting or producing imminent lawless action and
is likely to incite or produce such action. * * * A statute
which fails to draw this distinction impermissibly intrudes
upon the freedoms guaranteed by the First and Fourteenth
Amendments.

The “inciting” or producing imminent lawless action clause has been
called merely a version of the “clear and present danger” test. But
it also must be considered that “An incitement-nonincitement distinc-
tion had only fragmentary and ambiguous antecedents in the pre-Bran-
denburg era; it was Brandenburg that really ‘established’ it
* % * »a7 Tt has continued to serve a protective role. Words
challenging the authority of the state have brought criminal conviction
at trial, but under the test have continued to find protection upon
appeal to the Supreme Court.* Less than an absolute barrier to
government’s control of expression, the Brandenburg test yet takes
its place as a strong element in the heavy crippling of the sedition
action.#

SEC. 8. CRIMINAL LIBEL

Control of words critical of officials and other citizens was provided
by criminal libel law in the states, beginning in the nation’s
early years, building to strength between 1880 and 1920, and
dying out in the period after World War II.

The same sedition that made it a crime to attack verbally the form
of government or the laws, applied also to words that assailed gov-
ernment officials, as we saw in the story of the Alien and Sedition
Acts. However, when the target of verbal attack was an official, the
offense and its details were in effect embraced in the law of criminal
libel—defamation, which brings one into hatred, ridicule, disgrace, or
causes one to be shunned, or damages one in business. And after the

4 Brandenburg v. Ohio, 395 U.S. 444, 89 S.Ct. 1827 (1969).

@ Gerald Gunther, Cases and Materials on Constitutional Law, 9th ed., Mineola, N.Y.
1975, p. 1128; Thomas 1. Emerson, “First Amendment Doctrine and the Burger Court,”
68 Univ. of Calif.L.Rev. 422, 445-46, feels the “incitement” test is subject to “serious
objections,” including its permitting government to interfere with expression “at too
early a state.”

4 Hess v. Indiana, 414 U.S. 105, 94 S.Ct. 826 (1973); Healy v. James, 408 U.S. 169,
92 S.Ct. 2338 (1972). .

# See Harry Kalven, “The New York Times Case: a Note on ‘The Central Meaning
of the First Amendment’ ”, 1964 Sup.Ct.Rev. 191.
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death of the Alien and Sedition Acts in 1801, statutes making libel a
crime began to proliferate in the states.

The Jeffersonians had in varying degree accepted this power when
held by the states.® Supposedly, citizens could control their local,
state affairs and check tendencies toward oppression within that sphere
much more easily than they could check a remote, centralized national
government. Under the common law and under statutes, the new
states provided that libel could be a crime whether it was aimed at
plain citizens or government men. That the laws went under the
name “criminal libel” laws instead of under the rubric of the hated
“seditious libel” made them no less effective as tools for prosecution
of those who attacked officials.

The states drew up safeguards against some of the harshest features
of the old English law of libel. The principles that Andrew Hamilton
pleaded for in defending Zenger, and that the Alien and Sedition Acts
had provided, emerged as important ones early in the Nineteenth
Century as states embarked upon prosecutions. Truth slowly was
established as a defense in criminal libel actions, and juries were per-
mitted to find the law under growing numbers of state constitutions
and statutes as the century progressed. A celebrated early case in
New York encouraged the spread. It stemmed from a paragraph
reprinted by Federalist editor Harry Croswell from the New York
Evening Post attacking President Thomas Jefferson: 3

Jefferson paid Callender [a Republican editor] for calling
Washington a traitor, a robber, and a perjurer; for calling
Adams a hoary-headed old incendiary, and for most grossly
slandering the private characters of men who he well knew
to be virtuous.

The great Federalist leader, Alexander Hamilton, in 1804 took up
Croswell’s case after he had been convicted of criminal libel in a jury
trial in which he had not been permitted to show the truth of his
charge. Hamilton argued that “the liberty of the press consists of the
right to publish with impunity truth with good motives for justifiable
ends though reflecting on government, magistracy, or individuals.”
This, of course, made the intent of the publisher crucial. He also
urged that the jury be allowed to find both the law and the facts of the
case. He lost, the appeals court being evenly divided; but the result
was so repugnant to people and lawmakers that the New York Leg-
islature in 1805 passed a law embracing the principles that Hamilton
urged.s?

In the states’ adoption of Hamilton’s formula (a few, indeed, made
truth a defense no matter what the motives of the writer) there was

* Levy, pp. 264-267; Berns, pp. 89-119,
% People v. Croswell, 3 Johnson’s Cases 337 (N.Y.1%04).

52 An Act Concerning Libels, Laws of the State of New York, Albany, 1805.
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an implied rejection of an ancient justification for punishing libel as a
crime against the state. The old reasoning was that the truer the
disparaging words, the more likely the insulted person to seek violent
revenge, breaching the peace. If the words were false, the logic ran,
they could be demonstrated as such, and the defamed would be more
easily mollified. Thus the legal aphorism of the Eighteenth Century:
“the greater the truth, the greater the libel.”

But courts were reluctant to permit truth a protected position in the
law, even though statutes seemed to endorse the position that the
public needs to know the truth. As legislatures adopted truth as a
defense in libel statutes through the Nineteenth Century, courts never-
theless clung tenaciously to breach of the peace as an overriding excuse
for punishing libel.’® While few statutes or constitutions retained
words’ “tendency to breach the peace” as a basis for eriminality in libel
in the Twentieth Century, judges who wanted to employ it found it
readily accessible in common law principles.

Criminal libel actions were few through most of the Nineteenth
Century. They surged in number in the 1880s and held at some 100
reported cases per decade for 30 years or more. Not all, by any
means, were brought for defamation of public officials in the pattern
of seditious libel actions.>* But criticism of police, governors, mayors,
judges, prosecutors, sheriffs, and other government officials was the
offense in scores of criminal libel cases.

Of all of them, the most famous was that stemming from the abortive
attempt of President Theodore Roosevelt to punish the New York
World and the Indianapolis News for charging deep corruption in the
nation’s purchase of the title to the Panama Canal from France. En-
raged especially by the World and its publisher, Joseph Pulitzer, Pres-
ident Roosevelt delivered a special message to Congress. He charged
that Pulitzer was responsible for libeling the United States Govern-
ment, individuals in the government, and the “good name of the
American people.” He called it “criminal libel,” but his angry words
carried his accusation deep into various realms of sedition. He said
of the articles and editorials: 5

In form, they are in part libels upon individuals
* * *. But they are in fact wholly, and in form partly,
a libel upon the United States Government. I do not believe
we should concern ourselves with the particular individuals

# Elizabeth Goepel, “The Breach of the Peace Provision in Nineteenth Century Crim-
inal Libel Law,” (Univ. of Wis. 1981), unpublished Master’s thesis.

» John D. Stevens, et al., Criminal Libel as Seditious Libel, 43 Journalism Quar. 110
(1966); Robert A. Leflar, The Social Utility of the Criminal Law of Defamation, 34
Texas L.Rev. 984 (1956). Stevens et al. finds that about one-fifth (31) of the 148 criminal
libel cases reported in the half-century after World War 1 grew out of charges made
against officials.

% House of Rep.Docs., 60 Cong., 2 Sess., § 1213 (Dec. 15, 1908), p. 3-5.
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who wrote the lying and libelous editorials * * * or ar-
ticles in the news columns. The real offender is Mr. Joseph
Pulitzer, editor and proprietor of the World. While the crim-
inal offense of which Mr. Pulitzer has been guilty is in form
a libel upon individuals, the great injury done is in blackening
the good name of the American people * * *. He should
be prosecuted for libel by the governmental authorities
* % % The Attorney-General has under consideration the
form in which the proceedings against Mr. Pulitzer shall be
brought * * *.

For charges brought against Pulitzer in federal court in New York,
the indictment was quashed on grounds that the federal government
did not have jurisdiction. The action was upheld by the United States
Supreme Court. Charges against the Indianapolis News, also push-
ing the attack on the Panama Canal purchase, were brought before
Judge A. B. Anderson who decided the case on its merits. The gov-
ernment sought to have News officials sent to Washington for trial.
Judge Anderson said he had deep doubts that the newspaper articles
were libelous, and thought they might be privileged as well as non-
libelous. But it was on other grounds that he refused to send jour-
nalists to Washington for trial. He said that the Sixth Amendment
governed, in guaranteeing trial in the state or district where the al-
leged crime was committed: 3

To my mind that man has read the history of our institutions
to little purpose who does not look with grave apprehension
upon the possibility of the success of a proceeding such as
this. If the history of liberty means anything, if constitu-
tional guaranties are worth anything, this proceeding must
fail.

If the prosecuting officers have the authority to select the
tribunal, if there be more than one tribunal to select from,
if the government has that power, and can drag citizens from
distant states to the capital of the nation, there to be tried,
then, as Judge Cooley says, this is a strange result of a rev-
olution where one of the grievances complained of was the
assertion of the right to send parties abroad for trial.

The defendants will be discharged.

There is little indication that the failure of Roosevelt’s action de-
terred lesser officials at lower levels of government from instituting
criminal libel actions.  Not until more than a decade later, after World
War I, did a sharp decline in the number of actions set in, dropping
from approximately 100 per decade to far smaller numbers.?” Courts
increasingly came to take the position that civil libel suits to recover

% U, 8. v. Smith, 173 F. 227 (D.C.Ind.1909).

# Stevens, op. cit.
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damages were much to be preferred to criminal libel prosecutions,
which more and more seemed inappropriate to personal squabbles
between citizens. Furthermore, violent revenge—breach of the
peace—was rarely to be seen in connection with defamation. No
longer were the evils of duelling as a way of avenging verbal insults
part of life, real though they had been to the Seventeenth and Eigh-
teenth Centuries. Also, the defamed ordinarily had more to gain
through a civil judgment for money damages than through a criminal
conviction that helps only in the sense that it is a “moral victory.”

Yet as the number of cases retreated—to about 15 in the decade of
the 1940s—the tendency of harsh words to cause breach of the peace
clung to the law’s provisions and reasoning in several states. Thus
this test was applied to a newspaper article about the police chief of
New Britain, Conn., which charged him and his family with bootleg-
ging. “The gist of the crime is, not the injury to the reputation of
the person libeled, but that the publication affects injuriously the peace
and good order of society,” said the Connecticut Supreme Court in
upholding the conviction of the newspaper.#® And as late as 1961 in
the same state, it was made plain that the law still held—and that the
crime lay in the mere tendency of the words to create a breach of the
peace, and that “it is immaterial that no one was incited to commit any
act by reason of the libel * * * 5

Perhaps adding tenacity to the shrinking offense of criminal libel
was a highly unusual case of 1952 that claimed the attention of much
of the world of civil liberties. Itinvolved a special and rarely employed
version of the ancient criminal libel law—that under some circum-
stances, groups could be libeled and the state could bring criminal
action against the libeler. Beauharnais v. Illinois was decided in 1952
with a finding of “guilty.” & It involved a leaflet attack on the Negro
race in Chicago, at a time when the memory of Hitler Germany’s
proscription, ostracism, and mass killing of Jews was fresh in the minds
of the nation. Migration of Negroes from the sought into northern
cities was swelling. Beauharnais, president of the White Circle
League, had organized his group to distribute the leaflets, and they
did so in downtown Chicago. Among other things the leaflet called
for city officials to stop “the further encroachment, harassment, and
invasion of the white people * * * bythe Negro * * *” and
predicted that “rapes, robberies, knives, guns, and marijuana of the
negro” surely would unite Chicago whites against blacks.

58 State v. Gardner, 112 Conn. 121, 124, 151 A. 349, 350 (1930).

» State v. Whiteside, 148 Conn. 208, 169 A.2d 260 (1961).

@ 343 U.S. 250, 72 S.Ct. 725 (1952). See also People v. Spielman, 318 Ill. 482, 149
N.E. 466 (1925). Also “Knights of Columbus” cases: People v. Turner, 28 Cal.App.
766, 154 P. 34 (1914); People v. Gordon, 63 Cal.App. 62, 219 P. 486 (1923); Crane v.
State, 14 Okl.Cr. 30, 166 P. 1110 (1917); Alumbaugh v. State, 39 Ga.App. 599, 147 S.E.
714 (1929). And see Joseph Tannehaus, Group Libel, 35 Cornell L.Q. 261 (1950).

Nelson & Teeter Mass.Comm. 4th Ed.—3
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Beauharnais was prosecuted and convicted under an Illinois law
making it unlawful to exhibit a publication which “portrays depravity,
criminality, unchastity, or lack of virtue of a class of citizens, of any
race, color, creed or religion which said publication * * * exposes
the citizens of any race, color, creed or religion to contempt, derision,
or obloquy or which is productive of breach of the peace or riots.” &

In affirming the conviction, Justice Frankfurter’s decision said that
this statute did not suffer from vagueness, as had some laws declared
unconstitutional in other cases involving punishment for words tending
to cause breach of the peace. This feature of the Illinois statute was
thus constitutional.

The charges against Negroes, said the Court, were unquestionably
libelous; and the central question became whether the “liberty” of the
Fourteenth Amendment prevents a state from punishing such libels
when they are directed not at an individual, but at “designated col-
lectivities.” The Court said that only if the law were a “wilful and
purposeless restriction unrelated to the peace and well-being of the
State,” could the Court deny a state power to punish utterances di-
rected at a defined group.

Justice Frankfurter found that for more than a century, Illinois had
been “the scene of exacerbated tension between races, often flaring
into violence and destruction.” He cited the murder of abolitionist
Eljjah Lovejoy in 1837, the “first northern race riot”—in Chicago in
1908—in which six persons were killed, and subsequent violence in the
state of Illinois down to the Cicero, Ill. race riot of 1951. He concluded
that “In the face of this history and its frequent obligato of extreme
racial and religious propaganda, we would deny experience to say that
the Illinois legislature was without reason in seeking ways to curb
false or malicious defamation of racial and religious groups.” &

Four members of the court delivered strong dissents to the majority
opinion that sustained Beauharnais’ conviction. Justice Hugo Black
stated much of the case against the concept of group libel as an offense
acceptable to American freedom. Calling the law a “state censorship”
instrument, Black said that permitting states to experiment in curbing
freedom of expression “is startling and frightening doctrine in a country
dedicated to self-government by its people.” He said that criminal
libel as “constitutionally recognized” has provided for punishment of
false, malicious, scurrilous charges against individuals, not against
huge groups.&

Beauharnais v. Illinois had almost no progeny,® and neither group

8 Beauharnais v. Illinois, 343 U.S. 250, 251, 72 8.Ct. 725, 728 (1952).
% Ibid., 258-261.
@ Ibid., 270, 272, 273.

¢ But see Hadley Arkes, “Civility and Restriction of Speech: Rediscovering the
Defamation of Groups,” 1974 Sup.Ct.Rev. 281-335; Chicago v. Lambert, 47 Il App.2d
151 (1964).
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libel nor garden-variety criminal libel of individuals showed signs of
revival in its wake. Indeed, in revising its code of criminal law in
1961, Illinois did not re-enact the group libel statute despite its recent
success. In the 1960s, two decisions of the United States Supreme
Court dealt the finish to criminal libel as a threat to the media of any
but the most negligible proportion.

In 1966, the Court focused on breach of the peace in common law
criminal libel, and found that it did not square with the First Amend-
ment. Merely to say that words which tend to cause breach of the
peace are criminal, is too indefinite to be understandable, the court
said. The case, Ashton v. Kentucky,$ involved a pamphlet in which
Ashton charged a police chief with law-breaking during a strike of
miners, a sheriff with attempts to buy off a prosecution, and a news-
paper owner with diverting food and clothing collected for strikers, to
anti-strike workers. Ashton was convicted under a definition of crim-
inal libel given, in part, by the judge as “any writing calculated to
create disturbances of the peace.” The Supreme Court said that with-
out specification that was too vague an offense to be constitutional: %

* * * to make an offense of conduct which is “calculated
to create disturbances of the peace” leaves wide open the
standard of responsibility. It involves calculations as to the
boiling point of a particular person or a particular group, not
an appraisal of the comments per se. This kind of criminal
libel “makes a man a criminal simply because his neighbors
have no self-control and cannot refrain from violence.” Cha-
fee, Free Speech in the United States 151 (1954).

Here * * * we deal with First Amendment rights.
Vague laws in any area suffer a constitutional infirmity.
When First Amendment rights are involved, we look even
more closely lest, under the guise of regulating conduct that
is reachable by the police power, freedom of speech or of the
press suffer.

Reversed.

In the second case, the Supreme Court’s 1964 ruling in the civil libel
action New York Times Co. v. Sullivan produced a heavy impact on
the decaying bastions of criminal libel as applied to criticism of publie
officials. The Sullivan decision said that critical words must be made
with actual malice if they were to be object of a civil libel action against
officials, and now the Supreme Court moved the same rule into the
field of criminal libel. The case was Garrison v. Louisiana.s” Here
Garrison, a prosecuting attorney for the State of Louisiana, gave out
a statement at a press conference attacking several judges of his parish

& 384 U.S. 195, 86 S.Ct. 1407 (1966).
% Ibid., 384 U.S. 195, 198, 86 S.Ct. 1407, 1409-1411.
7379 U.S. 64, 85 S.Ct. 209 (1964).
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(county) for laziness and inattention to their official duties. He was
convicted of eriminal libel, and his case ultimately reached the Supreme
Court.

The Court cited the Times v. Sullivan rule defining actual malice—
that a public official might recover damages as a remedy for civil libel
only “if he establishes that the utterance was false and that it was
made with knowledge of its falsity or in reckless disregard of whether
it was false or true.” 68

The reasons which led us so to hold * * * apply with
no less force merely because the remedy is criminal. The
constitutional guarantees of freedom of expression compel
application of the same standard to the criminal remedy.
Truth may not be the subject of either civil or criminal sanc-
tions where discussion of public affairs is concerned. And since
“* * * erroneous statement is inevitable in free debate

* % * only those false statements made with the high
degree of awareness of their probable falsity demanded by
New York Times may be the subject of either civil or criminal
sanctions. For speech concerning public affairs is more than
self-expression; it is the essence of self-government.

The Louisiana court’s ruling that Garrison’s criticism of the judges
constituted an attack on the personal integrity of the judges, rather
than on their official conduct, was not accepted. The state court had
said that Garrison had imputed fraud, deceit, and dishonesty to the
judges; violation of Lousiana’s “deadhead” statute; and malfeasance
in office. But, said the United States Supreme Court: %

Of course, any criticism of the manner in which a public
official performs his duties will tend to affect his private, as
well as his public, reputation. The New York Times rule is
not rendered inapplicable merely because an official’s private
reputation, as well as his public reputation, is harmed. The
public official rule protects the paramount public interest in
a free flow of information to the people concerning public
officials, their servants. To this end, anything which might
touch on an official’s fitness for office is relevant. Few per-
sonal attributes are more germane to fitness for office than
dishonesty, malfeasance, or improper motivation * * *

As criminal libel cases arose on rare occasions during the decade
after Garrison, several state statutes were found in violation of the
Constitution—Pennsylvania’s,™ Arkansas’,” and in 1976, California’s.
In the last of these, an action was brought against the publisher of the

& Ibid., 74; 215.

& Ibid., 77; 217.

» Commonwealth v. Armao, 446 Pa. 325, 286 A.2d 626 (1972).
7 Weston v. State, 258 Ark. 707, 528 S.W.2d 412 (1975).
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L. A. Star, a weekly tabloid of southern California, by the Los Angeles
city attorney. The Star had published a photo superimposing a picture
of a well-known actress’ face on an unidentified nude female body in
“3 sexually explicit pose.” 2 At trial and on appeal, the California
criminal libel statute was held unconstitutional.® For one thing, it
provided that truth was a defense to a charge of criminal libel only if
it were published with good motives and for justifiable ends, and since
the Sullivan case, that had been an unconstitutional limitation on the
truth defense. Further, the law provided that an injurious publication
is presumed to be malicious if no justifiable motive is shown, and malice
may not be presumed but must be alleged and proved. Burdened
with these rules out of the past which now were rejected under an
outlook in the Supreme Court of the United States that over a 50-year
period had slowly freed the press from ancient restrictions of English
origin and American adoption, the criminal libel statute of California
was shredded by the decision. The Supreme Court of the state said
that “any attempt at draftmanship on the part of the court to save the
remainder of the statute would transgress both the legislative intent
and the judicial function and would be a flagrant breach of the doctrine
of separation of powers.” # Broken and impotent, the law was an
unlikely candidate for salvage by the state’s legislature.

SEC. 9. CRITICIZING COURTS

Criticism of judges while cases were pending before them was long
considered an interference with justice, and was punishable as
contempt of court.

Besides sedition and criminal libel, the offense against government
known as constructive contempt of court—notably, contempt shown
toward judges in newspaper criticism—Ilived a separate, long, and
sometimes robust life in the United States. The nation was more
than 150 years old before this word crime met its challenge in the
United States Supreme Court and was almost demolished.

This control of the press lay in the power of judges to punish their
critics while cases were pending in court. Masters over all that oc-
curred in their court rooms, there was no question that judges might
cite, try, and convict for interference with the administration of justice
within the court itself. And despite weak English precedent for pun-
ishing out-of-court (“constructive”) contempt, much of the American
judiciary successfully asserted this extended authority.?

22 Press Censorship Newsletter No. VI, Dec.=Jan. 1974-75, p. 31.

# Eberle v. Municipal Court, Los Angeles Judicial District, 55 Cal. App.3d 423, 127
Cal.Rptr. 594, 600 (1976).

# Ibid.

% Walter Nelles and Carol Weiss King, Contempt by Publication in the United States,
28 Col.Law R. 401-431, 525-562 (1928).
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Before 1800, a few state-court cases had brought home to newspa-
permen the danger of attacking judges. Soon after 1800, both Penn-
sylvania and New York passed laws curbing their judges’ contempt
power over printed criticism. In 1831, Congress followed suit. The
Impetus for its action came from a determined attorney, Luke Lawless,
who sought for four years the impeachment of Federal Judge James
H. Peck. With deep financial interests in questionable claims of spec-
ulators to lands once part of Spain’s Upper Louisiana, Lawless had
attacked Peck in newspaper articles for the judge’s decision placing
the claims in doubt. He delineated at length “some of the principal
errors” of Peck’s decision. The judge cited him for contempt, tried
him, and punished him by suspending him from practice for eighteen
months.  Lawless asked Congress to impeach Peck, and though it
took years to accomplish the impeachment, he succeeded. Almost
endless debate in the Senate aired every phase of the subject of pun-
ishment for constructive contempt. Its resemblance to sedition ac-
tions, in the eyes of many of the senators, was striking. Finally the
Senate voted, exonerating Peck by the narrowest of margins.

But Congress wanted no more punishment of the press for criticism
of federal judges. Only a month after the impeachment, it passed an
act which said that federal judges might punish only for that misbe-
havior which took place “in the presence of the * * * courts, or
S0 near thereto as to obstruct the administration of justice.” 77

Many states' judges were far less ready to permit criticism. The
main line of cases from the mid-Nineteenth Century until 1941 found
judges asserting their “immemorial power” to cite and try for news-
paper criticism that took place far from their courtrooms, as well as
for misbehavior in the courtroom.#

It became axiomatic that courts could not function properly, that
the administration of justice would be harmed, that the scales of justice
would be joggled, if news media were freely allowed to publish criti-
cisms of judges while cases were pending, or to attempt to influence
judges or participants in pending cases, or to publish grossly false or
inaccurate reports of court trials. “When a case is finished,” said
Justice Oliver Wendell Holmes, Jr., in a federal decision of 1907,
“courts are subject to the same criticism as other people, but the
propriety and necessity of preventing interference with the course of
justice by premature statement, argument or intimidation hardly can
be denied.” # Eleven years later, the Supreme Court in upholding

* Arthur J. Stansbury, Report of the Trial of James H. Peck (Boston: Hilliard, Gray
and Company, 1833).

4 U8 Statutes 487,
® Ronald L. Goldfarb, The Contempt Power, New York. 1963.

# Patterson v. State of ("olorado ex rel. Attorney General, 205 U.8. 154, 27 8.C't. 536
(1907).
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another conviction of a newspaper that had commented freely on a
case pending in court, relied on the “reasonable tendency” rule: “Not
the influence upon the mind of the particular judge is the criterion [of
the offensiveness of newspaper comment] but the reasonable tendency
of the acts done to influence or bring about the baleful result is the
test.” 8o

But the reasonable tendency formulation —which critics of the law
had decried for generations as an arrogantly restrictive device of courts
attempting to preserve the status quo against critics of government—
finally gave way. So did the “pending case” doctrine. And, impor-
tantly, the courts restored the force of the federal contempt statute
of 1831, which had said punishment for contempts does not extend to
any cases “except the misbehavior of any person or persons in the
presence of said courts, or so near thereto as to obstruct the admin-
istration of justice”—a law seemingly ignored in the Supreme Court’s
decisions of 1907 and 1918 which had punished critical publications by
newspapers.

Justice Holmes, who wrote the decision in the 1907 case that upheld
a contempt finding, dissented in the 1918 case that did the same: “so -
near thereto,” he said, means so near as actually to obstruct justice,
and misbehavior means more than unfavorable comment or even dis-
respect.8 In 1941, the Supreme Court majority agreed, and held that
“so near thereto” means physical proximity and that punishment by
summary contempt proceedings for published criticism is precluded.s

Then in a series of decisions in quick succession during the 1940s,
the United States Supreme Court engaged in a remarkable release of
its long-standing power, telling the entire judicial branch to do the
same. In Bridges v. California,® both the pending case rule and the
reasonable tendency test gave way under the majority opinion written
by Justice Hugo Black. In two differing cases, combined under the
Bridges title, trial-court judges had convicted Californians for con-
tempt by publications that had admonished authorities about decisions
in pending cases. In one case, the Los Angeles Times had warned
a judge not to give probation to two convicts; in the other, labor
leader Harry Bridges had threatened to tie up the entire west coast
with a longshoreman’s strike if a judge’s ruling in a case were enforced.

Black said in addressing the pending case rule that contempt judg-
ments punishing publications made during the pendency of a case ¥

* * % produce their restrictive results at the precise

w Toledo Newspaper Co. v. U. 8., 247 U.S. 402, 421, 38 S.Ct. 560 (1918).
% Thid., at 422.

# Nye v. United States, 313 U.S. 33, 61 S.Ct. 810 (1941).

% 314 U.S. 252, 62 S.Ct. 190 (1941).

8 Thid., at 268-269.
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time when public interest in the matters discussed would
naturally be in its height. * * * Apn endless series of
moratoria on public discussion, even if each were very short,
could hardly be dismissed as an insignificant abridgement of
freedom of expression. And to assume that each would be
short is to overlook the fact that the “pendency” of a case is
frequently a matter of months or even years rather than days
or weeks.

As for the rule that the publication, to be contempt, need present
only a reasonable tendency to interfere with the orderly administration
of justice, he denied it and applied a different test: whether the pub-
lication presented an immediate likelihood that justice would be
thwarted—whether there were a “clear and present danger” that the
publication would obstruct justice. The famous rule, expressed first
in 1919 by Justice Holmes in Schenck v. United States % (a case in-
volving seditious, rather than contemptuous expression), how was ex-
panded to embrace alleged contempt of court. Neither a reasonable
tendency nor an inherent tendency of words to interfere with the
orderly administration of justice was sufficient to justify restrietion of
publication, said Black. Instead, there must be a clear and present
danger that the substantive evil would come about. The use of the
test was continued in Pennekamp v. Florida,* Craig v. Harney,* and
Wood v. Georgia,®® in all of which convictions were overturned.
Courts since then have found it largely fruitless to levy contempt
charges for publication of criticism.

The clear and present danger rule had served as the instrument for
freeing voices that had been muffled in commenting on courts of law.
Contempt for publishing eriticism of the judiciary, which was in effect
the power to punish for the ancient, odious, and discredited crime of
sedition, was all but dead. The rare contempt citation and conviction
for publishing criticism of the lower court that occurs today is overruled
onh appeal.s

249 LS. 47, 39 8.Ct. 247 (1919).

8 328 1.8, 331, 66 3.Ct. 1029 (1946).
5 331 U8, 367, 67 S.Ct. 1249 (1947).
# 370 1.8, 375, 82 S.Ct. 1364 (1962).

* E.g.. Cooper v. Rockford Newspapers, 34 Il App.3d 645, 339 N.E.2d 477 (1977).
2 Med.L.Rptr. 2285,
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SEC. 10. DEFAMATION DEFINED

Defamation is communication which exposes a person to hatred,
ridicule, or contempt, lowers him in the esteem of his fellows,
causes him to be shunned, or injures him in his business or
calling. Its categories are li_be_l_—broadly, printed, written or
broadcast material—and slander—broadly, spoken words of
limited reach.

The legal hazard that lurks most unfailingly in reporters’ and editors’
employment of words and pictures lies in the damage that these basic
“tools of the trade” may do to the reputations of individuals in the
news. The damage is libel, which with slander makes up the “twin
torts” of defamation. The law classifies defamation as a tort, a civil
wrong other than breach of contract for which the legal remedy is a
court action for damages.! Under various circumstances, one citizen
may recover money from another who harms his reputation with the
symbols of communication.

A great new protection against libel judgments opened for the mass
media in the decision in New York Times Co. v. Sullivan in 1964.
Here for the first time, the United States Supreme Court ruled that,

1 William Prosser, Law of Torts (St. Paul; West Publishing Co., 1964) 3rd ed., p. 2.
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where public officials in their public work are involved, the First
Amendment clears a broad path for expression through the thickets
and jungles of centuries-old libel law. The protection was provided
in response to an explosion of libel suits that sought damages of many
millions of dollars from mass media, and that thus posed a financial

\-:_\ threat to v1g0rous and aggresswe reporting of news. The court said

_pubhc 1ssues should be unlnhlblte(l robust and wide- open
¥ % *¥2 prevents recovery for libel in words about the public acts

of public officials unless actual malice is present. Later, courts re-
quired that the same actual malice be proved not only by public officials
but also by “public figures”—persons who thrust themselves into de-
bate on public issues in an effort to resolve controversies.

Broad shield for journalists that these decisions are, they have not
decreased the number of libel suits by public officials and figures, nor
eliminated the threat. Media must face very large expenses for de-
fense attorneys and drawn-out court process, even in making a suc-
cessful defense against a libel action. Libel suits are many, and al-
though few libel suits result, on appeal, in awards for complainants,
some judgments continue to be won by public officials and figures, with
courts finding various circumstances where the Sullivan rule does not
protect media. And for persons whom the courts judge to be private
Jbeople, barriers to suits are lower. Such persons need prove only
{negligence” by the publisher, instead of the more stringent “a.ctuall
malice.” One report finds that the biggest libel judgment agalnst a
newspaper was $250,000, paid after a court verdict of 1973 in Spro
v. Clay, Communlcatlons Inc., while the largest out-of-court. settle-
ment ever was $600,000, paid by the San Francisco Examiner against
the _sect called Synanon, 1976—levels of awards that have led about
half the daily and weekly newspapers of the nation to carry libel in-
surance.?

The Times v. Sullivan decision brought its own problems of inter-
pretation, but it also cut through the confusion of centuries of devel-
opment in the law of libel and slander. Defamation traced a tortuous
course through the medieval and early modern courts of England.
Feudal and then ecclesiastical courts had jurisdiction over the offense

2376 U.S. 254, 34 S.Ct. 710 (1964).

¥ Mare Franklin, “Winners and Losers and Why: a Study of Defamation Litigation,”

Am. Bar Foundatlon Research Journal, v. 1980, Summer, 457, 461: C. David Rembo,
Old Nemesis Haunts Press: Suits Multlply Rulings Sting, Presstnne, Nov. 1980, 4-5.
Estimates of attorneys’ costs in two suits successfully defended in the late 1970s were
$75,000 for a Louisiana suit and $100,000 for a Florida suit: Paul J. Levine, Libel
“Victory” Is Expensive, Editor & Publisher, Nov. 4, 1978, 36. Sprouse v. Clay Com-
munication, Inec., 211 S.E.2d 674 (1975). Actress Carol Burnett is reported to have
paid $200,000 in legal fees to carry her libel suit to a successful jury verdict ($1.6 million)
against National Enquirer: Time, April 6, 1981, 77,
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before it moved haltingly into the common law courts. The Court of
the Star Chamber took part during the first half of the Seventeenth
Century, until it was dissolved during the Civil War, by punishing
libel of political figures as a crime in its arbitrary, sometimes secret,
and widely hated procedures. Difficulties arose when printing became
common, for some distinction seemed important to separate damage
done by the spoken word, which was fleeting, from damage by the
printed word, which might be more harmful because it was permanent
and much more widely diffused than speech. Rules resulted which,
if once appropriate, became confounding anachronisms that persisted
into the age of television and communication satellites.*

In_bringing defamation substantially. under the U.S. Constitution,
the Sullivan decision-was-ene factor-that tended to wipe out a major
complicating element in the law as applied to media: the division of
defamation into libel (written defamation) and slander (spoken). Be-
cause radio broadcasting was speech, some states considered broadcast
defamation to be slander; because it relied on written scripts, other
states called it libel; because in combining slander and libel rules for
broadcasting, one court was persuaded that a new name was called

for, a judicial flyer into creative linguistics produced the name “defa- Bros AR
macast”—Dby which, it was suggested, the tort of defamation had been

defamed,s Sullivan treated the matter as libel, and where Sullivan

applied, states were to follow suit.

Meanwhile, the authoritative American Law Institute resolved the
question for its followers by emphasizing the extensive harm that a
defamatory broadeast to thousands or millions could do to a reputation.
It followed, said ALI, that the more severe penalties of libel should
result from broadcast defamation, rather than the lesser ones of slander
which had been shaped centuries before to compensate for unenhanced
oral denigration to small audiences. Thus the ALI says: “* * *
defamation by any form of communication that has the potentially
harmful qualities characteristic of written or printed words is to be
treated as libel.” ¢

The ALI pronouncement that libel should encompass broadcasting
was by no means the first time that adjustments in the law had attached
“libel” to varied media of communication. Before broadcasting, the
Twentieth century had produced motion pictures, and they had rather
early been ruled to be libelous, if defamatory. Long before movies

1 Prosser, 754, 769; John Kelly, “Criminal Libel and Free Speech,” 6 Kans.L.Rev.
295 (1958); Anon., “Developments in the Law, Defamation,” 69 Harv.L.Rev. 875 (1956).

5 D. H. Remmers, “Recent Legislative Trends in Defamation by Radio,” 64 Harv.L.Rev.
727, 1951; Prosser, 754, 769-81; Grein v. La Poma, 54 Wash.2d 844, 340 P.2d 766
(1959); American Broadcasting-Paramount Theaters, Inc. v. Simpson, 106 Ga. App. 230,
126 S.E.2d 873 (1962).

s Restatement, Second Torts, Vol. 3, p. 182.
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arrived—at least as early as the celebrated case of People v. Croswell
in 1804—plctures and signs were included in the embrace of libel.”

The most-used definition of libel is that it is a false statement about

.\ an individual which exposes him to “hatred, ridicule, or contempt, or_

Wthh causes h1m to be shunned or avmded or whlch has a tendencw
takes in a wide reach of words, 1t is nevertheless probably too narrow.
Courts recognize mental anguish and personal humiliation as the basis
of libel; Prosser points out that words which would cause most people
to sympathize with the target have been held defamatory, such as an
imputation of poverty, or the statement that a woman has been raped.®
If a person is lowered in the estimation or respect of the community,
he is not necessarily hated, held in contempt, or shunned.

To have definitions such as the above is by no means always to be

. .__\able to predict what will be held libelous. The legal axiom which says

that “every definition in the law is dangerous” most certainly applies
to defamation. Whether words are defamatory depends, In part, on
,_the temper of the times and current public opinion; “words harmless
In one age, in one community, may be highly damaging to reputation
at another time or * * * place” v While it was probablv not
defamation to falsely call one a Communist in the 1930s, since then it
has been.!* In the North it is not defamatory to call a white person
a Negro, but southern courts long recognized the social prejudices of
centuries and considered it defamation.

Anyone who is living may be defamed, and so may a corporation or
partnership where its business standing or practices are impugned.
A voluntary association organized for purposes not connected with
profit or the self-interest of the organizers has been defamed.* How-
ever, it is not possible for one to be defamed through an insult or slur
upon someone close to him, such as a member of his family.** Nor can

" Movies: Youssoupoff v. Metro-Goldwyn-Mayer Pictures, 51 L.Q.Rev. 281, 99
A.L.R. 864 (1934); Pictures: People v. Croswell, 3 Johns Cases 337 (N.Y. 1804).

* Sir Hugh Fraser, Libel and Slander (London: 1936), 7th ed., p. 3; Perry v. Co-
lumbia Br oadcdstmg System, Inc., 499 F.2d 797 (7th Cir. 1974).

? Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958 (1976); Prosser, p. 756.

" Mencher v. Chesley, 297 N.Y. 94, 75 N.E.2d 257 (1947).

"' Spanel v. Pegler, 160 F.2d 619 (7th Cir. 1947); Levy v. Gelber, 175 Misc. 746, 25
N.Y.S.2d 148 (1941).

2 Natchez Times Pub. Co. v. Dunigan, 221 Miss. 320, 72 So.2d 681 (1954); Strauder
v. State of West Virginia, 100 U.S. 303 (18%0).

W Americans for Democratic Action v. Meade, 72 Pa.D. & C. 306 (1951); New York
Society for the Suppression of Vice v. MacFadden Publications, 129 Misc. 408, 221
N.Y. % 563 (1927), affirmed 222 App.Div. 739, 226 N.Y.S. 870 (1928); Mullins v. Brando
13 Cal.App.3d 409, 91 Cal.Rptr. 796 (1970); Friends of Animals v. Associated Fur
Manufacturers, 46 N.Y.2d 1065, 416 N.Y.S.2d 790, 390 N.E.2d 298 (1979), 4 Med.L.Rptr.
2503.
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a dead person be defamed,’ nor in most circumstances a group.... A
government entity, such as the city of Philadelphia, cannot bring a
civil libel action,
Largé:g‘roups such as businessmen in general, or labor, or a political
party, or all the Muslims of the world, or an ethnic group of a large
city, cannot sue for libel.” When, however, a charge is leveled against ¢ 211 v
a small group, each member may be considered by the law to be libeled,
and the individuals may bring separate suits even though no one has ST
been named or singled out. It is by no means clear what the upper
limit of a “small group” that warrants such treatment is; twenty-five
has been suggested.®® Courts have held that each member of a jury
can be defamed,® or all four officers of a labor union,® or all salesmen
in a force of 25 employed by a department store.2? But an action for
libel would not lie against a magazine, brought in the name of all
distributors (unnamed) of laetrile,2 nor against a newspaper by 21
officers of a town police department following a printed rumor about
one unidentified officer.2

SEC. 11. LIBELOUS WORDS CLASSIFIED

Five categories or kinds of words may be identified in organizing
the field of libel. Libel may also be classified according to
libel per se, or words defamatory on their face; and libel per
quod, or words defamatory when facts extrinsic to the story
make them damaging.

Danger signals to help journalists avoid libel can be raised by group-
ing the kinds of statements and the circumstances which have brought
suits into classes. A study of reported libel cases in a three-and-one-

14 Gonzales v. Times-Herald Printing Co., 513 8. W.2d 124 (Tex.Civ.App.1974); Wild-
stein v. New York Post Corp., 40 Mise.2d 586, 243 N.Y.S.2d 386 (1963); Security Sales

Agency v. A. 3. Abell Co., 205 F. 941 (D.C.Md.1913); but “daughter of a murderer”
has been held libelous: Van Wiginton v. Pulitzer Pub. Co., 218 F. 795 (8th Cir. 1914).

15 McBeth v. United Press International, Inc., 505 F.2d 959 (5th Cir. 1974).

16 Philadelphia v. Washington Post, 482 F.Supp. 897 (D.C.E.Pa. 1979), 5 Med.L.Rptr.
2221.

17 Exner v. American Medical Association, 12 Wash. App. 215, 529 P.2d 863, 867 (1974);
Webb v. Sessions, 531 S.W.2d 211 (Tex.Civ.App.1975); Mansour v. Fanning, 6
Med.L.Rptr. 2065 (D.C.N.Cal.1980).

18 Prosser, p. 768; Schutzman & Schutzman v. News Syndicate Co., 60 Misc.2d 827,
304 N.Y.S.2d 167 (1969).

1 Byers v. Martin, 2 Colo. 605 (1875).
» DeWitte v. Kearney & Trecker Corp., 265 Wis. 132, 60 N.W.2d 748 (1953).
2 Neiman-Marcus Co. v. Lait, 13 F.R.D. 311 (D.C.N.Y. 1952).

2 Schuster v. U.S. News & World Report, 602 F.2d 850 (8th Cir. 1980), 5 Med.L.Rptr.
1773.

% Arcand v. Evening Call Pub. Co., 567 F.2d 1163 (1st Cir. 1977).
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half-year period from 1976 to 1979 found that the large majority of
accusatlons by plaintiffs were that they had been falsely accused of
“crime, moral failings, and incompetence in trade or profession.” 2
Inthe following pages, five categories are used to help clarify that
which can bring hatred, ridicule, contempt, loss of esteem, humiliation,

or damage in one’s trade or pr ofession.

Damage to the Esteem or Social Standing in Which One is Held
Of the various ways in which a person may be lowered in the esti-

':""_matlon in which he is held, none has brought as miny libel suits as a

false char ge of crime. The news media cover the police and crime
beat daily; the persistent possibility of a mistake in names and ad-
dresses is never absent. And the courts hold everywhere that it is
libel to charge one erroneously with a crime. It is easy to get a libel
case based on such a charge into court, even though it may have become
harder to win it under court doctrine of the 1960s and 1970s.

Thus to print falsely that a person is held in jail on a for gery charge,
or to say incorrectly that one has illicitly sold or distributed narcotics,
is libelous on its face. To say without legal excuse that one made

“shakedown attempts” on elected officers,?” or committed bigamy,?
perjury,?® or murder 3° is libelous.

There is no substitute as a protection against libe] suits for the
ancient admonition to the reporter: “Accuracy always” 3 Failure to
check one more source of information before writing a story based
upon a plausible source has brought many libel suits.

_The Saturday Evening. Post puhlished a story titled “They Call Me
Jiger Lil” in its Oct. 26, 1963 issue.. The subject was Lillian Reis
_Corabi, a Phlladelphla night club owner and entertainer.. The article
“connected her in various ways with murder and theft, quoting a police
captain as saying she and others were responsible for a death by dy-
namite, and in other ways connecting her with burglary and an ap-
parent drowning. The Post argued that the words complained of were
not defamatory, but the Pennsylvania Supreme Court upheld the trial

2 Franklin, 499.

# Oklahoma Pub. Co. v. Givens, 67 F.2d 62 (10th Cir. 1933); Barnett v. Schumacher,
453 S.W.2d 934 (Mo.1970).

% Snowden v. Pearl River Broadeasting Corp., 251 So.2d 405 (LaApp.1971).

¥ Bianco v. Palm Beach Newspapers, 281 S0.2d 371 (Fla. App.1980), 6 Med.L. Rpty.
1485,

= Taylor v. Tribune Pub. Co., 67 Fla. 361, 65 So. 3 (1914); Pitts v. Spokane Chronicle
Co.. 63 Wash.2d 763, 3«8 P.2d 976 (1964).

» Milan v. Long, 78 W.Va. 102, 88 S.E. 618 (1916); Riss v. Anderson, 304 F.2d 188
(8th Cir. 1962).

# Shiell v. Metropolis Co., 102 l"]a 794, 136 So. 537 (1931); Frechette v. Special
Magazines, 285 A.D. 174, 136 N.Y.S.2d 448 (1954).

# For a classic mixup in names: Franecis v. Lake Charles American Press, 262 La.
875, 265 So.2d 206 (1972).
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judge in his finding some 18 paragraphs of the article “capable of

defamatory meaning.” It defined defamation as that which “tends so Detsmzdon
_to harm the reputation of another as to lower him in the estimation * -7, ;‘\,‘) "
of the community * * *7.2 The court’s decision thus found the < '
elements of libel present in the story, although it agreed with the lower

court that because of a grossly excessive award of damages by the

jury—33 $250,000 in compensating and $500,000 in punitive damages—

there should be a new trial.

Nor was the Post successful in arguing that libel was not present [Toved .
in a story on Mafia activities on Grand Bahama Island, in which it j- .
carried a photo of a group of people including Holmes, a tourist. Theld ' LS
photo caption referred to “High-Rollers at the Monte Carlo club,” and
said that the club’s casino grossed $20 million a year with a third
“skimmed off for American Mafia ‘families’.” Holmes, the focal point
of the picture and a man in no way connected with Mafia, sued for
libel. The Post, saying the story was not defamatory, moved for a
judgment on the pleadings; but the court held that a jury case was
called for and that a jury might find libel.3!

The failure of a reporter to check the proper source for an address
caused an error in identities in a story about a man who pleaded guilty
to breaking into business establishments—and the result was a $60,000
libel judgment against a newspaper company. In taking the details\ Pddvess Tt
of the trial for “breaking” from the court records, the reporter omitted b e elaniy
the address of Anthony Liquori of Springfield, the convicted man, and ¥ copor €1y
later extracted an address from a telephone book. Unfortunately,
the telephone-book address was for a different man of the same name, {
and, using it, the reporter wrote that Anthony Liquori of 658 Cooper
St., Agawam, Mass., had been convicted. The innocent Liquori
brought a libel action. The Massachusetts Appeals Court said that
there was negligence in not checking the address with court personnel
or the attorney for the accused, and also that the story did not deserve .
privilege (see below, Sec. 25) because it was not fair and accurate....
The court upheld the jury award of damages.*

The news story which states incorrectly that a person has been
_c_g(q(:iq_tgd of a crime, as in the Liquori case, may be more dangerous
than the one which wrongly suggests or states that he is gecused of
crime. But whatever the difference, the latter can cause libel suits,
as we have seen above in the suggestion that Corabi was associated
with major crimes.

#2 Corabi v. Curtis Pub. Co., 441 Pa. 432, 273 A.2d 899, 904 (1971).

3 (Corabi v. Curtis Pub. Co., 437 Pa. 143, 262 A.2d 665, 670 (1970).

3 Holmes v. Curtis Pub. Co., 303 F.Supp. 522 (D.C.S.C.1969).

, 396 N.E.2d 726 (1979), 5 Med.L.Rptr.

% Liquori v. Republican,
2180.

Mass.App.
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Not every suggestion of liability, however, has resulted in judgment
against the defending news medium. This story, for example, was
held by the court to contain nothing defamatory and capable of meaning
that a fire was of incendiary origin and set by the owner of the burned
building:; 36

THRICE BURNED

The Daniels & Cornell Block Again Visited by Fire—Damage
Largely by Water, and Estimated at $70,000, Covered
by Insurance

At 10:15 o’clock last night R. A. Reid, of the printer’s firm
of J. A. & R. A. Reid, while working at his desk on the top
floor of the tall Daniels & Cornell Building on Customhouse
street, discovered smoke and flame issuing from the compos-
ing room in the rear of the office * * *. The fiery ele-
ment completely invaded the entire fifth floor, which was all
occupied by the Messrs. Reid, who claim complete loss from
fire and water. They were insured for $55,000 * * *
The fire is the third to have occurred in this building in the
past thirteen years * * * . Every fire in this building
has started on the upper floor, and twice in Reid’s printing
establishment.

.Sometimes but not. always involving crime are words imputing. to

that a woman has been raped. Esteem and social standing, it is plain,
are at stake. Courts everywhere regard written or printed state-
ments charging without foundation that a woman is immoral as ac-
tionable libel. The charge of indiscretion need not be pronounced;
any statement fairly imputing immoral conduct is actionable.?

Pat Montandon, author of How To Be a Party Girl, was to discuss
her book on the Pat Michaels “Discussion” show. 7TV Guide received
the show producer’s advance release, which said that Montandon and
a masked, anonymous prostitute would discuss “From Party-Girl to
Call-Girl?”" and “How far can the ‘party-girl’ go until she becomes a
‘call-girl.” TV Guide ineptly edited the release, deleting reference
to the prostitute and publishing this: “10:30 Pat Michaels—Discussion
‘From Party Girl to Call Girl” Scheduled guest: TV Personality Pat
Montandon and author of ‘How to Be a Party Girl’.” Montandon sued
for libel and won $150,000 in damages. On appeal, the court noted
that TV Guide editors had testified that they did not believe the av-
erage reader would interpret the program note in the magazine as

% Reid v. Providence Journal Co., 20 R.1. 120, 37 A. 637 (1897).

% Baird v. Dun & Bradstreet, 446 Pa. 266, 285 A.2d 166 (1971); Wildstein v. New
York Post Corp., 40 Misc.2d 586, 243 N.Y.S.2d 386 (1963); Youssoupoff v. Metro-
Goldwyn-Mayer, 50 Times L.R. 581, 99 A.L.R. 864 (1934).
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relating Montandon to a call girl or labeling her as a call girl. The
appeals court said that that testimony “flies in the face of reason” and
upheld the libel judgment.3®

On the other hand, a woman who posed in the nude for a film maker
but later got his agreement not to show the film, was unsuccessful in
a libel action following his breaking of the agreement. She charged
that his showing of the film to people who knew her caused her shame,

disgrace and embarrassment. But the court said that “a film strip

which includes a scene of plaintiff posing in the nude does not neces-
sarily impute unchastity”, and that it was not. libel per se.®

Esteem and social standing can be lowered in the eyes of others by,
statements concerning race and_ pohtlcal belief, as well as by those
grouped under crime -and under sexual immorality in the preceding
pages. - To take political belief ﬁrst the salient cases since the late
1940’s have largely involved false charges of “Communist” or “Red”
or some variant of these words indicating that one subscribes to a
generally hated political doctrine. But before these, a line of cases
since the 1890’s produced libel convictions against those who had anath-
ematized others as anarchists, socialists, or fascists.

In the days of Emma Goldman and Big Bill Haywood, it was laid
down by the courts that to call one “anarchist” falsely was libelous; 0
when socialism protested capitalism and America’s involvement in
World War I, “red-tinted agitator” and “Socialist” were words for
which a wronged citizen could recover; ! in the revulsion against Nazi
Germany and Japan during World War I1, false accusations of “Fascist”
and “pro-Jap” brought libel judgments. iz

Magazines, columnists, newspapers, and corporations have paid for
carelessness indulged in by charging others as “Communist” or “rep-
resentative for the Communist Party.” The “basis for reproach is a
belief that such political affiliations constitute a threat to our institu-
tions * * * s

The decisions holding false charges of communism as libelous largely
began as America and the USSR entered the “cold war” period fol-

(Po r'l'nca?

I C

lowing World War II.  One of the early cases stemmed from an article C,,,,,mun'-‘

in the Reader’s Digest, in which. the author charged that the Political

3 Montandon v. Triangle Pubs., Inc., 45 Cal.App.3d 938, 120 Cal.Rptr. 186 (1975).

®» McGraw v. Watkins, 49 A.D.2d 958, 373 N.Y.S.2d 663 (1975). But contra, see
Clifford v. Hollander (N.Y.Civ. 1980), 6 Med.L.Rptr. 2201, where a photo of a nude
woman, identified falsely as that of 2 woman journalist, was held libelous.

1 Cerveny v. Chicago Daily News Co., 139 Ill. 345, 28 N.E. 692 (1891); Wilkes v.
Shields, 62 Minn. 426, 64 N.W. 921 (1895).

41 Wells v. Times Printing Co., 77 Wash. 171, 137 P. 457 (1913); Ogrenv. Rockford
Star Printing Co., 288 Ill. 405, 123 N.E. 587 (1919).

 Hartley v. Newark Morning Ledger Co., 134 N.J.L. 217, 46 A.2d 777 (1946); Hry-
horijiv v. Winchell, 180 Misc. 574, 456 N.Y. b 2d 31 (1943).

# Anon., “Supplement,” 171 A.L.R. 709, 712 (1947).

oty !
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Action Committee of his union had hir ed Sidney S. Grant, “whq but
recently was a legislative representative for the Massachusetts Com:
unist Party.” Grant sued for libel, saying that the article was false.
The magazine was unable to convince the court that “representative
for the Communist Party” was not in the same category as a flat charge

of “Communist,” and Grant won the suit."

In the famous case of Gertz v. Robert Welch, Inc.,® the trial court
found that the publication of the John Birch Society had libeled Chicago
Attorney Elmer Gertz in charging falsely that he was a “Leninist,” a
“Communist-fronter,” and a member of the “Marxist League for In-
dustrial Democracy.” In another case, where one organization called
another “communist dominated” and failed to prove the charge in court,
$25,000 was awarded to the plaintiff organization.

.Not every insinuation that a person is less than American, however,
is libelous. Goodman, a selectman of Ware, Mass., phoned a call-in
radio talk-show of the Central Broadeasting Corp. station, WARE, to
deliver his opposition to a proposed contract for the local police union,
at issue in the town prior to a citizen vote on the matter. During his
extended and agitated discussion, he said that “* * * if we do nof
get together and stop the 1nroad of communism, something will hap-
pen.” A libel suit was brought by the police local's parent union
against Central Broadcasting, and the Massachusetts Supreme J udlClal
Court held that this ﬁag*ment of Goodman’s statement was mere
pe]m ative rhetoric,” and an “unamiable but nonlibelous utterance.” a7

Where the courts hold an incorrect racial identification as libelous
in America, the word at issue usually is “Negro” and the locale is below
the Mason-Dixon line. The slur on Negroes inherent in a decision
which says a white man can recover for being identified as a Negro
has been no barrier to these decisions. At least as far back as 1791
and as recently as 1957, cases in the South have asserted inferiority
in the Negro race, and judgments have been upheld in which whites
called Negro have been awarded damages.#

Under the heading “Negro News” and a picture of a Negro soldier,
the Anderson (S.C.) Daily Mail printed an item saying that the son

# Grant v. Reader’s Digest Ass'n, 151 F.2d 733 (2d Cir. 1945). And see Wright v.
Farm Journal, 158 F.2d 976 (2d Cir. 1947); Spanel v. Pegler, 160 F.2d 619 (7th Cir.
1947); MacLeod v. Tribune Pub. Co., 52 Cal.2d 536, 343 P.2d 36 (1959).

# 306 F.Supp. 310 (N.D.I11.1969).

% {Itah State Farm Bureau Federation v. National Farmers [nion Service Corp., 198
F.2d 20 (10th Cir. 1952). See also Cahill v. Hawaiian Paradise Park Corp., 56 Hawaii
522, 543 P.2d 1356 (1975).

4 National Ass'n of Government Employees v. Central Broadcasting Corp.,
Mass. 396 N.E.2d 996 (1979).  Also McAuliffe v. Local Union No. 3, 29 N.Y.S.2d
963 (Sup.1941); McGaw v. Webster, 79 N.M. 104, 440 P.2d 296 (1968); “pro-Castro,”
Menendez v. Key West Newspaper Corp., 293 So.2d 751 (Fla.App.1974).

% Eden v, Legare, 1 Bay 171 (1791); Strauder v. West Virginia, 100 U.S. 303 (1880);
Jones v. R. L. Polk & Co., 190 Ala. 243, 67 So. 577 (1915).
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of a Mrs. Bowen had been transferred to a government hospital. Mrs.
Bowen brought a libel suit, saying she had been named in the story
as the mother, and that she was white. The newspaper asked the
trial court for a directed verdict, arguing that it was not libel on its
face to call a white person a Negro. The trial court gave the news-
paper the verdict, Mrs. Bowen appealed, and the South Carolina Su-
reme Court, reversed the verdict. It cited a line of South Carolina
cases going back to 1791, and said: # _

The earlier cases were decided at a time when slavery ex- (,'3\

W

N o
"),:f.‘&(
AW

isted, and since then great changes have taken place in the \,70 5&9"“‘
\3«

legal and political status of the colored race. However, there
is still to be considered the social distinction existing between

the races, since libel may be based upon social status.
* ¥ X

Although to publish in a newspaper of a white woman that
she is a Negro imputes no mental, moral or physical fault for
which she may justly be held accountable to public opinion,
yet in view of the social habits and customs deep-rooted in
this State, such publication is caleulated to affect her standing
in society and to injure her in the estimation of her friends
and acquaintances.

Finally, there are many words among those lowering esteem or
social standing that defy classifying. Appellations that may be com-
mon enough in the excited conversation of neighborhood gossips can
turn to actionable libel when reduced to print or writing. lr_,ha_.,_bg__n
beld actionable gn its face to print and publish that one is “a liar,” %
“a skunk ” 51 or “a scandalmonger”; ® “a drunkard.”.2 “a hypocrlte,.’ 5

“a hog 55 or to call one heartless and neglectful of his family.s
N ame-calling where private citizens are concerned is occasionally the
kind of news that makes a lively paragraph, but the alert as well as
the responsible reporter recognizes it for what it is and decides whether
to use it on better grounds than its titillation value.

# Bowen v. Independent Pub. Co., 230 S.C. 509, 512-513, 96 S.E.2d 564, 565-566
(1957); Natchez Times Pub. Co. v. Dumgan, 221 MISS 320, 72 So.2d 681 (1954)

5 Melton v. Bow, 241 Ga. 629, 247 S.E.2d 100 (1978); Paxton v. Woodward, 31 Mont.
195, 78 P. 215 (1904), Smith v. Lyons 142 La. 975, 77 So. 896 (1918); contra, Bennett
v. Transamencan Press, 298 F.Supp. 1013 (D.C. Iowa 1969); Calloway v. Central Charge
Service, 142 U.S.App.D.C. 259, 440 F.2d 287 (1971).

51 Massuere v. Dickens, 70 Wis. 83, 35 N.W. 349 (1887).
52 Patton v. Cruce, 72 Ark. 421, 81 S.W. 380 (1904).

s Giles v. State, 6 Ga. 276 (1848); cf. Smith v. Fielden, 205 Tenn. 313, 326 S.W.2d
476 (1959).

st Qverstreet v. New Nonpareil Co., 184 Iowa 485, 167 N.W. 669 (1918).
5 Solverson v. Peterson, 64 Wis. 198, 25 N.W. 14 (1885).
% Brown v. Du Frey, 1 N.Y.2d 649, 151 N.Y.S.2d 649, 134 N.E.2d 469 (1956).
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Damage Through Ridicule

It is fruitless to try to draw too narrow a line between words that
ridicule and those treated previously, that lower esteem and social
standing. That which ridicules may at times have the effect of dam-
aging social standing. Yet that which attempts to satirize, or which
malkes an individual appear uncommonly foolish, or makes fun of mis-
fortune has a quality distinct enough to serve as its own warning signal.

Ridicule must be more than a simple joke at another’s expense, for
life cannot be so grim that the thin-skinned, the solemn, and the self-
important may demand to go entirely unharried. But when the good-
humored barb penetrates too deeply or carries too sharp a sting, or
when a picture can be interpreted in a deeply derogatory manner,
ridicule amounting to actionable libel may have occurred.

Mary and Letitia Megarry objected to the repeated parking of a car
in violation of parking rules near their business. They wrote a ‘note
and placed it on the car, saying that they’d call the matter to the
attention of the police unless the practice were stopped. James Nor-
ton, the owner of the car, hung a sign in public view saying “Nuts to_

- - You—You Old Witch.” The Megarrys sued for $5,000, and on appeal
" “ their suit was upheld.’” The court said that the sign “was intended

»”

to subject appellants to contempt and ridicule,” and that the words
could not fairly be read to have an innocent interpretation. This was,
libel.

To sensationalize the poverty of a woman so as to bring her into
ridicule and contempt, and to make a joke out of the desertion of a
bride on her wedding day® have been held libelous. A famed case
arose from a picture that accidentally showed a “fantastic and lewd
deformity” of a steeplechaser.

Yet there is room for satire, burlesque and exaggeration. Boston
Magazine published a page titled “Best and Worst Sports,” including
the categories “sports announcer,” “local ski slopes,” and “sexy athlete,”
some categories plainly waggish, some straightforward and compli-
mentary. Under “sports announcer,” the best was named and given
kudos; and then appeared: “Worst: Jimmy Myers, Channel 4. The
only newscaster in town who is enrolled in a course for remedial speak-
ing.” Myers sued, lost at trial for failure to establish defamation, and
appealed.6

The Massachusetts Supreme Judicial Court described the appear-
ance of the magazine’s page, with its title, lampooning cartoons, and

5t Megarry v. Norton, 137 Cal.App.2d 581, 290 P.2d 571 (1955).

s8 Moffatt v. Cauldwell, 3 Hun. 26, 5 Thomp. & C. 256 (N.Y.1874), but “poverty” and
“unemployment” have been held not actionable words: Sousa v. Davenport, 3 Mass. App.
715, 328 N.E.2d 910 (1975); Kirman v. Sun Printing & Pub. Ass’n, 99 App.Div. 367,
91 N.Y.S. 193 (1904).

% Burton v. Crowell Pub. Co., 82 F.2d 154 (1st Cir. 1986).

% Myers v. Boston Magazine, (Mass.Sup.Jud.Ct.1980), 6 Med.L.Rptr. 1241.
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a mood of rough humor in the words, including “one-liners” and pre-
posterous propositions under such titles as “Sports Groupie.” It ruled
that the statement about Myers made on such a page would not rea-
sonably be understood by a reader to be an assertion of fact. “Taken
in context, it can reasonably be considered to suggest that Myers
should have been so enrolled,” even though the words 1'ead “iq en-
rolled.” The words stated “a critical judgment, an opinion.” And
since Myers was himself available to the critic’s audience, being often.
on view, his performances were in line with the rule that facts under-
lymg opinions could be assumed—the performances “fyrnished the

assumed facts from which the critic fashioned his barb.” The court
said that words such as these are meant to “sting and be quickly
forgotten”; and that while, for the plaintiff who “is the victim of
ridicule, the forgetting may not be easy,” the law refuses to find a
statement of fact where none has been uttered. This was opinion,
and if such “is based on assumed, nondefamatory facts, the First
Amendment forbids the law of hbel from redressing the injury.” &

The columnist Jimmy Breslin of the former New York Herald Trib-
une has a fine talent for satire, and a libel suit based on his account
of barkeep Hyman Cohen’s encounter with murder was not successful.
Cohen was a witness to the murder of one Munos at the Vivere Lounge
in New York City, and fearing for his life if he talked to authorities
about the killers, he denied for a time that the murder had happened
at the Lounge or that he had witnessed it. He also fled the city.
Breslin’s column about Cohen was written after he had interviewed
police, the district attorney and Cohen’s employer, and had read about
and inspected the scene of the murder. The column began:

i

Among New Yorkers out of town for the week end, and out’ | e

of town for a lot of week ends to come if he has his way, is i
Mr. Hyman Cohen, of the Bronx. His friends say that he
went to the Catskills for the rest of the summer, but there i
is a feeling that the Catskills are not quite far enough away
for Hy at present.

“The last time I saw Hy he asked me about the Italian
Alps,” a detective was saying the other night.

Hy is a man who once liked this city very much. Partic-
ularly, he liked the part of the city they make television shows
about. Gunmen, action guys; they were Hy’s idea of people.
Then a couple of weeks ago, this little corner of life in our
town grew too big for Hy to handle. He had a change of
heart. A heart ‘attack’ might be a better word forit. And
he left town thoroughly disillusioned.

Hy is a bartender, and it all started a couple of summers
ago when he worked at a hotel in the Catskills and found

& Ibid., 1243, 1245.

e e e s oo
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himself pouring drinks for some underworld notables. He
never really got over this. When the summer ended, Hy
came back to New York and he was no longer Hy Cohen of
the Bronx. He was Hy Cohen of the Rackets. He wore a
big, snap-brim extortionist’s hat, white on white shirts and
a white tie. And when he would talk, especially if there
were only a few people at the bar and they all could listen,
Hy would begin talking about all the tough guys he knew.
This was Hy’s field.

The court held that though the article was not literally true in every
detail, “it presented a fair sketch of a confident talkative bartender
who was reduced to speechlessness, self-effacement and flight by
gangsters * * * "e& Jt explained why it was not libelous: &

With sardonic humor Breslin described Cohen’s frantic
flight to avoid the murderous gangsters as well as to escape
the police who were hot on the killer’s trail. The humor was
not funny, except on the surface. Murder and terror are
* * % the subjects of satire which superficially conceals a
tragic or solemn happening. Qur courts have held that mere
exaggeration, irony or wit does not make a wr iting libelous
unless the article would be libelous without the exaggeration,
irony or wit.

While a living man whose obituary has mistakenly been printed may
feel annoyed and injured, and may attract unusual attention and per-
haps a rough joke or two as he walks into his office the next morning,
he has not been libeled. As one court said, death “is looked for in the
history of every man,” and where there is notice of a death that has
not oceurred, “Prematurity is the sole peculiarity.” ¢!

Damage Through Words Imputing Disease or Mental Illness

The law has long held that diseases which may be termed “loathsome,
,.1nfect10ub, or contagmus may be libelous when falsely attributed to.
an mduldual That which is “loathsome” may change with time and
changing Thores, of course, but venereal disease, the plague, leprosy,
and small pox seem to fit this description. Anyone alleged to be
presently suffering from any of these diseases is likely to by shunned
by his fellows. And if the disease carries the stigma of immorality,
such as venereal disease or alcoholism or addiction, it may be libelous
to say of.a person-that he formerly had it, although he has since been

cured.

% Cohen v. New York Herald Tribune, Inc., 63 Misc.2d 87, 310 N.Y.8.2d 709, 725
(1970).

% Tbid., 724.  See also Sellers v. Time, Inc., 299 F.Supp. 582 (D.C.Pa.1969); Fram
v. Yellow Cab Co. of Pittsburgh, 380 F.Supp. 1314 (I).C.Pa.1974).

# Cohen v. New York Times Co., 153 App.Div. 242, 138 N.Y.S. 206 (1912); Cardiff
v. Brooklyn Eagle, Inc., 190 Mise. 730, 75 N.Y.S.2d 222 (1948).
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To charge without legal excuse that one has leprosy was held libelous
in Lewis v. Hayes; the imputation of venereal disease was held libelous
in King v. Pillsbury.®5 As for an incorrect assignment of mental im-
pairment or of mental illness to a person, it is libel on its face.® The
magazine Fact published in its September-October issue of 1964, an
article billed as “The Unconscious of a Conservative: A Special Issue
on the Mind of Barry Goldwater.” Goldwater was the Republican
Party’s candidate for president and a senator from Arizona at the time.
He was portrayed in one of two articles as “paranoid,” his attacks on
other politicians stemming from a conviction that “everybody hates
him, and it is better to attack them first.” A Fact poll of psychiatrists,
asked to judge whether Goldwater was psy chologlcallv fit to serve.as
president, also was. reported on. A jury found libel and awarded
Goldwater $1. 00 in compensatory damages and $75,000 in punitive

e —

d?,mages L

Damaging One in His Trade, Occupation, or Profession

So long as one follows a legal calling, he has a claim not to be traduced
unfairly in the performance of it. The possibilities are rich for dam-

aging one through words that impugn his honesty, skill, fitness, ethical -

standards, or financial capacity in his chosen work, whether it be bank-
ing or basket-weaving. Observe some of the possibilities: that a
University was a “degree mill”; # that a contractor engaged in uneth-

ical trade; ® that a clergyman was “an interloper, a meddler,. a.
spreader of distrust”; ™ that a schoolmaster kept girls after school so.

that he could court them 7 that a jockey rode horses unfairly and
Q@}}Qnestly, 2 that an attorney was incompetent; ® that a cor poratlon
director embezzled.™
By no means every statement to which a businessman, tradesman
or professional takes exception, however, is libelous. Thus Frederick
% 165 Cal. 527, 132 P. 1022 (1913); King v. Pillsbury, 115 Me. 528, 99 A. 513 (1918);
Sally v. Brown, 220 Ky. 576, 295 S.W. 890 (1927).

& Cowper v. Vannier, 20 Il App.2d 499, 156 N.E.2d 761 (1959); Kenney v. Hatfield,
351 Mich. 498, 88 N.W "d 535 (1958). But not in Virginia: Mills v. Kingsport Times-
News, 475 F.Supp. 1005 (D.C.W.Va.1979), 5 Med.L.Rptr. 2288.

% Goldwater v. Ginzburg, 414 F.2d 324 (2d Cir. 1969).

@ Laurence University v. State, 68 Misc.2d 408, 326 N.Y.8.2d 617 (1971). Reversed
on grounds that State official’s words were absolutely privileged, 41 A.D.2d 463, 344
N.Y.S.2d 183 (1973).

# Greenbelt Co-op Pub. Ass'n v. Bresler, 253 Md. 324, 252 A.2d 755 (1969). reversed
on other grounds, 398 U.S. 6, 90, S.Ct. 1537 (1970).

% Van Lonkhuyzen v. Daily News Co., 195 Mich. 283, 161 N.W. 979 (1917).
# Spears v. McCoy, 155 Ky. 1, 1569 8. W. 610 (1913).

2 Wood v. Earl of Durham, 21 Q.B. 501 (1888).

1 Hahn v. Andrello, 44 A.D.2d 501, 3565 N.Y.8.2d 850 (1974).

# Weenig v. Wood, 169 Ind.App. 413, 349 N.E.2d 235 (1976).
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D. Washington, a church bishop, sued the New York Daily News and
columnist Robert Sylvester for his printed statement that Washington
had attended a nightclub performance at which a choir member of his
church sang. The bishop argued that his church did not approve of
its spiritual leaders’ attending nightelubs, and that he had been dam-
aged. The court said the account was not, on its face, an attack on
the plaintiff’s integrity, and called the item a “warm human interest
story” in which there was general interest. This was not libel on its
face and the court upheld dismissal of Bishop Washington’s complaint.

Nor did David Brown convince the court that there was libel in a
pamphlet that opposed his attempt to get a zoning change from the
City Council of Knoxville, Tenn. The pamphlet attacked a change
that would have permitted Brown to build apartments in a residential
district, and asked the question: “Have the ‘Skids Been Greased’ at
City Council?” Brown sued for libel, arguing that the question sug-
gested he had bribed the City Council and that it had accepted the
bribe. But the court held that the question was clearly unambiguous
and did not suggest bribery in its reasonable and obvious meaning;
but rather, that pressure in the form of political influence had been
brought to bear on certain Council members to expedite matters. This
was not libel.  Had the pamphlet said that “palms are greased at the
City Council,” that would have been libel on its face and actionable.

A margin of protection also exists in the occasional finding by a court
that mistakenly attributing a single instance of clumsiness or error to
a professional man is not enough to damage him. Rather. such cases
have held, there must be a suggestion of more general incompetency
or lack of quality before a libel charge will hold. One court said: ™

To charge a professional man with negligence or unskill-
fulness in the management or treatment of an individual case,
is no more than to impute to him the mistakes and errors
incident to fallible human nature. The most eminent and
skillful physician or surgeon may mistake the symptoms of
a particular case without detracting from his general profes-
sional skill or learning. To say of him, therefore, that he
was mistaken in that case would not be calculated to impair
the confidence of the community in his general professional
competency.

#» Washington v. New York News, 37 A.D.2d 557, 322 N.Y.S.2d 896 (1971).

*® Brown v. Newman, 224 Tenn. 297, 454 8. W.2d 120 (1970).  An official who resigned
from a “financially troubled bank” was not libeled: Bordoni v. New York Times Co.,
400 . Supp. 1223 (D.C.N.Y.1975).

 Blende v. Hearst Publications. 200 Wash. 426, 93 P.2d 733 (1939); November v.
Time. Inc., 13 N.Y.2d 175, 244 N.Y.S.2d 309, 194 N.I2.2d 126 (1963); Holder Constr.
Co. v. Ed Smith & Sons. Inc., 124 Ga. App. ¥9, 182 S.E.2d 919 (1971).  But see Cohn
v. Am-Law, (N.Y.Sup.(t.1980), 5 Med.L.Rptr. 2367, where defamation was found in
a magazine story saying an attorney went "unprepared” to a single hearing.
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The “single instance” rule, however, does nothing to protect printed
material that assigns questlonable ethics or business practices to a
persan, The Bristow Record carried a st01) saying that . M. Nichols
had sold a building. While he owned it, the Record said,

Nichols used the building for the purpose of attempting to
destroy the value of the Record-Citizen publishing plant after
he had sold that plant and collected the money from the sale.
However, he later discovered that * * * Dbusiness firms
in the city * * * did not enjoy doing business with or-
ganizations that openly operate with shady ethics. Inrecent
years his publishing activities have been maintained on a
sneak basis. '
Nichols sued for libel, and though he lost his case at trial, he won it
on appeal. The Supreme Court of Oklahoma said that an article ac-
cusing one of “shady ethics” and of operating on a “sneak basis” tends _

“to deprive that person of public confidence, and tends to injure him~
in his occupation,”. ™ e

Damage to a Corporation’s Integrity, Credit, or Ability to Carry on
Business

Finally, it is possible to damage the reputation of a corporation gr
partnership by defamation that reflects on the conduct, management,
or financial condition of the corporation.” To say falsely that a com-
pany is in shaky financial condition, or that it cannot pay its debts,
would be libelous, as would the imputation that it has engaged in
dishonest practices. While a corporation is an entity quite different
from the individuals that head it or staff it, there is no doubt that it
has a reputation, an “image” to protect.

Cosgrove Studio and Camera Shop, Inc., advertised in two com-
munity newspapers that it would offer a free roll of film for every roll
brought to it for developing and printing. The next day its business
competitor, Cal R. Pane, advertised in one of the same newspapers,
in part as follows:

USE COMMON SENSE * * *
You Get NOTHING for NOTHING!

WE WILL NOT!
1. Inflate the prices of your developing to give you a new roll
free!
2. Print the blurred negatives to inflate the price of your
snapshots!
8 Nichols v. Bristow Pub. Co., 330 P.2d 1044 (OkI.1957).

™ Dupont Engineering Co. v. Nashville Banner Pub. Co., 13 F.2d 186 (D.C.Tenn.
1925); Electric Furnace Corp. v. Deering Milliken Research Corp., 325 F.2d 761 (6th
Cir. 1963); Golden Palace, Inc. v. National Broadeasting Co., 386 F.Supp. 107
(D.D.C.1974).
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Cosgrove brought a suit for libel, alleging that Pane’s advertisement
was by implication a response to its advertisements to give free film,
and implied that Cosgrove was dishonest in business practices and
inflated its prices. The trial court said that the words of Pane’s ad-
vertisement were not libelous in themselves, and found for Pane.
Cosgrove appealed and the appeals court reversed the judgment, say-
ing that Cosgrove did indeed have a cause of action. The words, it
said, were libelous on their faces. Any language which “unequivo-
cally, maliciously, and falsely imputes to an individual or corporation
want of integrity in the conduct of his or its business is actionable,”
it held.

In arriving at this decision, the appeals court made a point important.
In many cases: that identification of the defamed need not be by
name—as indeed it was not in this case. “The fact that the plaintiff
is not specifically named in the advertisement is not controlling. A

party need not be specifically named, if pointed to by description or

circumstances tending to identify him,” it ruled.

SEC. 12. OPINION AND RHETORICAL HYPERBOLE

In defining “libel,” many abusive words arising in heated contro-
versies are treated as statements of opinion, or rhetorical hy-
perbole, and as such are not libelous.

Courts have increasingly come to rule that the agitated, heated
dialogue of encounters such as political controversy and labor dispute
deserve strong protection against libel actions when it is reported in
the media. Rich name-calling that grows out of spirited and hot ar-
gument is protected because it is essentially opinion, or it is “rhetorical
hyperbole”—extravagant or fanciful exaggeration. We have already
seen above (p. 66) in the National Governmental Employees Union
case, that in one such circumstance, “communism” was not libelous
when spoken of a union.

As for opinion, the rule takes force from the Supreme Court's state-
ment in Gertz v. Robert Welch in 1974: # “Under the First Amend-
ment there is no such thing as a false idea. However pernicious an
opinion may seem, we depend for its correction not on the conscience
of judges and juries but on the competition of other ideas.” As the
rule has worked out, if the opinion (e.g., “Jones is a man devoid of
integrity”) is printed in connection with defamatory facts, it loses pro-
tection and becomes part of the libel. Or if it stands alone and appears

¥ Cosgrove Studio and Camera Shop, Inc. v. Pane, 10% Pa. 314, 319, 182 A.2d 751,
753 (1962).  Also, Grove v. Dun & Bradstreet, Inc., 438 F.2d 433 (3rd Cir. 1971).  Also,
Dictaphone v. Sloves (N.Y.Sup.Ct.19%0), 6 Med.L.Rptr. 1114, where an advertising
agency executive said that a firm “was going out of business when they came to us.”

418 U8, 323, 339-40. 94 S.Ct. 2997, 3007 (197-4).
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to imply defamatory facts that are not disclosed with it, the opinion
loses protection and is libel. The rule is stated: “* * * a mere
expression of opinion without any express or implied defamatory state-
ment of fact is no longer the subject of an action for libel.” 82

In the Old Dominion case of 1974,% shortly after Gertz was decided,
the Supreme Court found that the word “scabs” applied by publications
of union letter-carriers against named, non-union letter-carriers was
opinion, and not libel. The publications were used in on-going efforts
to organize remaining non-union people. In a long statement accom-
panying the names, the publication used many pejorative terms in
defining “scab,” including “traitor.” The named non-union people
brought a libel action and were awarded damages which were upheld
by the Virginia Supreme Court. The union appealed, and the United
States Supreme Court reversed the verdict, 6-3, Justice Marshall
writing the majority opinion. He reviewed the verbal rough-and-
tumble of labor organizing dispute, and cited precedent that had re-
fused to consider this language libel. Speaking of the union publi-
cation’s definition of the word “scab,” derived partly from an old de-
scription of scabs by the novelist Jack London, he said: 8

The definition’s use of words like “traitor” cannot be con-
strued as representations of fact. As the Court said
* * * in reversing a state court injunction of union pick-
eting, “to use loose language or undefined slogans that are
part of the conventional give-and-take in our economic and
political controversies—Ilike ‘unfair’ or ‘fascist’—is not to fal-
sify facts” * * * C(Cafeteria Employees Local 302 v. Tsak-
ires, 320 U.S. 293, 295, 64 S.Ct. 126, 127 (1943). Such words
were obviously used here in a loose, figurative sense to dem-
onstrate the union’s strong disagreement with the views of
those workers who oppose unionization. Expression of such
an opinion, even in the most pejorative terms is protected
* k%

It was essentially opinion that brought a libel suit against reporter
Jack Newfield and his publisher, for charges against New York Judge
Dominic Rinaldi in Newfield’s book, Cruel and Unusual Justice.
Newfield called Rinaldi one of New York’s 10 worst judges, and in
detailed, illustrative cases about the judge’s work, said that large-scale
heroin dealers and people close to organized crime got lenient treat-
ment from the judge, while blacks and Puerto Ricans received long
sentences. Newfield called for Rinaldi’s removal from the bench.
Rinaldi sued. Newfield and his publisher asked for summary judg-

& Restatement, Second, Torts, Vol. 3 p. 215. See also 173.

8 Old Dominion Branch No. 496, National Ass’n of Letter Carriers, AFL-CIO v.
Austin, 418 U.S. 264, 94 S.Ct. 2770 (1974).

# Ibid., 2781.
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ment (i.e., a decision in their favor without going to trial), were denied
it by the trial court, and appealed the case to a higher court and won.

Newfleld’s attacks on Rinaldi were largely opinion, the New York
Court of Appeals found, and the facts supporting them were set forth
in the book. The court quoted Gertz (above, p. 74, “there is no such
thing as a false idea”), and added that opinions “false or not, libelous
or not, are constitutionally privileged and may not be the subject of
private damage actions provided that the facts supporting the opinion
are set forth.” The free flow of information to the people concerning
the performance of their public officials is essential. “Erroneous
opinion must be protected so that debate on public issues may remain
robust and unfettered.”s

At the same time that Justice Marghall ruled in Letter Carriers
(above, p. 75) that statements of opinion is such agitated circum-
stances were not to be held libelous, he also characterized the words
as no more than “rhetorical hyperbole”: “* * * Jack London's
‘definition of a scab’ is merely rhetorical hyperbole, a hasty and im-
aginative expression of the contempt felt by union members toward
those who refuse to join.” 8 Hyperbole earlier had been emphasized
as not libelous in the Greenbelt case, decided in 1970 by the Supreme
Court.#® Here, real estate developer Charles Bresler was petitioning
the Greenbelt, Md., City Council for certain zoning changes that would
allow him to build high-density housing on some of his land. Simul-
taneously, the city was trying to buy a tract of Bresler’s land on which
to build a school. As the Supreme Court said, the situation provided
Bresler and the council with much bargaining leverage against each
other. Community controversy arose over the matter, and several
tumultuous city council meetings were held at which citizens emphat-
ically spoke their minds. The Greenbelt News Eeview, a small weekly
newspaper, reported the meetings at length, including charges by
citizens that Bresler’s negotiating position was “blackmail,” and a case
of “unethical trade.” Bresler sued and a jury awarded him a total of
$17,000 in compensatory and punitive damages. The Maryland Court
of Appeals upheld the judgment, and the newspaper took its case to
the United States Supreme Court, which reversed the lower courts.
The News Reuview, it said, was performing its function as a community
newspaper when it published the reports. The reports were accurate,

% Rinaldi v. Holt, Rinehart & Winston, Inc.. 42 N.Y.2d 369, 397 N.Y.S.2d 943, 366
N.E.2d 1299 (1975), certiorari denied 98 S.Ct. 514, 434 U.S. 969; 2 Med.L.Rptr. 2169.

% Ibid., 380; 2173.

8 Old Dominion Branch No. 496, National Ass'n of Letter Carriers, AFL-CIO v.
Austin, 418 U.S. 264, 94 S.Ct. 2770, 2782 (1974).

8 (Greenbelt Cooperative Pub. Ass'n v. Bresler, 398 U.S. 6, 90 S.Ct. 15637 (1970).
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full and fair, with Bresler’s proposal given proper coverage. The
court said:

It is simply impossible to believe that a reader who reached
the word “blackmail” in either article would not have under-
stood exactly what was meant: it was Bresler’s public and
wholly legal negotiating proposals that were being criticized.
No reader could have thought that either the speakers at the
meeting or the newspaper articles reporting their words were
charging Bresler with the commission of a criminal offense.
On the contrary, even the most careless reader would have
perceived that the word was no more than rhetorical hyper-
bole, a vigorous epithet used by those who considered
Bresler’s negotiating position extremely unreasonable.
To find libel for such rhetorical hyperbole, the Court said, would “sub-
vert the most fundamental meaning of a free press, protected by the
First and Fourteenth Amendments.”

Numerous decisions following Greenbelt and Letter Carriers have
found words in similar settings to be matters of opinion or hyperbole,
and sometimes both as Justice Marshall did in the latter. In the
Myers decision (above, p. 68), “the only sports announcer enrolled
in a course for remedial speaking” was ruled to be opinion and “rhe-
torical license.” In a Delaware case, Alfred Pierce had business deal-
ings with the Port Authority of which he had once been a commissioner,
and a television station used his name in a news report titled “Public
Bridges and Private Riches,” the story suggesting that some commis-
sioners had seen opportunity for “enormous profits” in a bridge project.
Pierce sued, saying that the broadcast suggested that he had acted in
“abuse of his public trust.” But the court said that a libel case would
not stand against publication of hyperbole, if reasonable viewers would
understand the statement as such.® In a Missouri case, the Court of
Appeals has ruled that “sleazy sleight-of-hand” written by a newspaper
of an attorney was opinion and not libelous.®

In other cases, however, defendants have asserted that their words
were hyperbole or opinion without success. The United States Labor
Party published a leaflet opposing a candidate for the Baltimore City
Council, charging him with a “SS [Nazi] background” and asserting
that he had had associations with the Gestapo—charges which, in a
libel suit, won $30,000 for the plaintiff. On appeal, the Labor Party
argued that its words were merely “rhetorical hyperbole” and so not
libelous. But the Maryland Supreme Court said no: Rhetorical hy-

8 Thid.

% Pierce v. Capital Cities Communication, Inec., 576 F.2d 495 (3d Cir. 1978), certiorari
denied 439 U.S. 861, 99 S.Ct. 181.

9 Anton v. St. Louis Suburban Newspapers, Inc., 598 S.W.2d 493 (Mo.App. 1980).
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perbole exists only when a reader could not possibly understand the
statement to be a fact—and the general public which saw the leaflet
had nothing to prevent its understanding that the words did not mean
what they said.®* Similarly, a California court refused to agree that
it was either opinion or hyperbole where the newsletter of a citizens’
group charged a councilman with “outright extortion” and “black-
mail.” 93

As we shall see in Chapter V, many kinds of statements other than
political debate and economic controversy give rise to libel suits where
the defense of opinion—often called “fair comment”—is used.

SEC. 13. THE FORM OF THE LIBEL

Damage may be caused by any part of the medium’s content, in-
cluding headlines, pictures and advertisements.

Whatever is printed is printed at the peril of the publisher. A
picture may be as libelous as words; a headline, in some states, may
be libelous even though modified or negated by the story that follows;
libelous copy in an advertisement leaves the publisher liable along with
the merchant or advertising agency that furnished it.

A 1956 decision explains how headlines and closing “tag-lines” of a
news story can be libelous (even though in this case the newspaper
defended itself successfully). One story in a series published by the
Las Vegas Sun brought a libel suit because of its headline and closing
tag-line advertising the next article in the series. The headline read
“Babies for Sale. Franklin Black Market Trade of Child Told.” The
tag-line promoting the story to appear the next day read “Tomorrow
Blackmail by Franklin.” The body of the story told factually the way
in which attorney Franklin had obtained a mother’s release of her child
for adoption. Franklin sued forlibel and won. But the Sun appealed,
claiming among other things that the trial judge had erred in instruct-
ing the jury that the words were libelous. The Sun said that the
language was ambiguous, and susceptible of more than one interpre-
tation.

But the Nevada Supreme Court # said that the headline and tag-
line were indeed libelous. Under any reasonable definition, it said,
“black market sale” and “blackmail” “would tend to lower the subject
in the estimation of the community and to excite derogatory opinions
against him and hold him up to contempt.” Then it explained the part
that the headline had in creating a libel: %

» {1.S. Labor Party v. Whitman, (Md.Ct.App. 1979).

% Good Government Group of Seal Beach v. Superior Court, 22 Cal.3d 672, 150
Cal.Rptr. 258, 586 P.2d 572 (1978).

% Las Vegas Sun, Inc. v. Franklin, 74 Nev. 282, 329 P.2d 867 (1958). The Sun won
the appeal on other grounds.

% Ibid. at 869. New York and Louisiana follow the same rule: Schermerhorn v.
Rosenberg 73 A.D.2d 276, 426 N.Y.S.2d 274 (1980), 6 Med.L.Rptr. 1376, Forrest v.
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Appellants * * * contend, the headline must be qual-
ified by and read in the light of the article to which it referred
and the tag-line must be qualified by and read in the light of
the subsequent article to which it referred.

This is not so. The text of a newspaper article is not
ordinarily the context of its headline, since the public fre-
quently reads only the headline * * *. The same is true
of a tag-line or leader, since the public frequently reads only
the leader without reading the subsequent article to which
it refers. The defamation of Franklin contained in the head-
line was complete upon its face * * *. The same is true
of the tag-line.

We conclude that the trial judge properly instructed the
jury that the article was libelous per se.

The dangers of libel in advertisements, of course, have already been
illustrated in the case of Cosgrove Studio and Camera Shop, Inc. v.
Pane.® As for pictures, pictures standing alone, without caption or
story with them, would rarely pose danger of defamation, but almost
invariably in the mass media, illustration is accompanied by words,
and it is almost always the combination that carries the damaging
impact. In an issue of Tan, a story titled “Man Hungry” was accom-
panied by a picture taken several years earlier in connection with a
woman’s work as a professional model for a dress designer. With it
were the words “She had a good man—but he wasn’t enough. So she
picked a bad one!” On the cover of the magazine was the title, “Shame-
less Love.”

The woman sued for libel, and the court granted her claim for $3,000.
“There is no doubt in this court’s mind that the publication libeled
plaintiff,” the judge wrote. “A publication must be considered in its
entirety, both the picture and the story which it illustrates.” ¢

During a program broadcast in Albuquerque, N.M., over station
KGGM-TV, the secretary of a Better Business Bureau was speaking
about dishonest television repairmen. He held up to the camera a
newspaper advertisement of the Day and Night Television Service
Company, which offered low-cost service through long hours of each
day. In making his point, the speaker said that some television ser-
vicemen were cheating the public:

Lynch, 347 So.2d 1255 (La.App. 1977), 3 Med.L.Rptr. 1187. But in some states, the
meaning of headline and story taken together govern the finding: Ross v. Columbia
Newspapers, Inc., 266 S.C. 75, 221 S.E.2d 770 (1976); Sprouse v. Clay Communication,

Inc., 211 S.E.2d 674 (W.Va.1975); Andreani v. Hansen (Ill. App.1980), 6 Med.L.Rptr.
1015.

% 408 Pa. 314, 182 A.2d 751 (1962).

97 Martin v. Johnson Pub. Co., 1567 N.Y.S.2d 409, 411 (1956). See also Farrington
v. Star Co., 244 N.Y. 585, 155 N.E. 906 (1927) (wrong picture); Wasserman v. Time,
Inc., 138 U.S.App.D.C. 7, 424 F.2d 920 (1970), certiorari denied 398 U.S. 940, 90 S.Ct.
1844 (1970).
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This is what has been referred to in the trade as the ransom.
Ransom, the ransom racket. The technique of taking up the
stuff after first assuring the set owner that the charges would
only be nominal, and then holding the set for ransom

The New Mexico Supreme Court pointed up the effect of combining
the picture and the words: “Standing alone, neither the advertisement
nor the words used by Luttbeg could be construed as libel. But the
two combined impute fraud and dishonesty to the company and its
operators.”

The use of the wrong picture in an advertisement gives the foun-
dation for actionable libel, as decided in Peck v. Tribune Co.* The
use of false or unauthorized testimonials in advertisements may con-
stitute libel according to decisions in Pavesich v. New England Life
Ins. Co.! and Foster Milburn Co. v. Chinn.2

SEC. 14. BROADCAST DEFAMATION

Broadcasting’s vast audience gives vast potential for harm in def-
amation, and it is now treated as libel instead of the lesser
wrong of slander. Special problems arise in broadcast libel
uttered without advance warning by participants in programs.

While defamation suits during the early decades of radio were some-
times brought under the rules of slander 3—spoken defamation—the
offense today is handled as libel. The American Law Institute finds
that “defamation by any form of communication that has the potentially
harmful qualities characteristic of written or printed words is to be
treated as libel.” * Broadcasting’s wide diffusion of its programs to
millions, and its prestige and impact among audiences, make it poten-
tially much more damaging than the slanderous speech of one to an-
other in a neighborhood gathering, or of one to an audience in a lecture
hall. Media Law Reporter, the publication that gathers and reprints
court decisions from all jurisdictions in the nation, has no “Slander”
subtitle in its classification guide.

If there were a rare case in which broadcasting defamation might
still be ruled slander, it would be somewhat harder for the offended
person to get his case into court than if his case were libel. Ancient
rules persist that protect spoken defamation more than written. Thus

* Young v. New Mexico Broadeasting Co.. 60 N.M. 475, 292 P.2d 776 (1956); Central
Arizona Light & Power Co. v. Akers. 15 Ariz. 526, 46 P.2d 126 (1935).

w214 U8, 185, 29 S.Ct. 534 (1909).

1122 Ga. 190, 50 S.E. 6% (1905).

2134 Ky. 424, 120 S.W. 364 (1909).

3 See footnote 5, above.

+ Restatement Second. Torts, Vol. 3 p. 182.
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slander plaintiffs must show precise, special damages of a pecuniary
kind to get many cases into court—in fact, all cases except those arising
from offending words that impute crime, loathsome or contagious dis-
ease, or unchastity or immorality in a female, or injure one in business
or calling. And special damages are very hard to establish at trial.s

That is not to say that broadcasting presents no special circum-
stances in the libel peril—circumstances different from those of the
printed media. For one thing, a study ¢ of a recent three-and-one-
half-year period of all defamation decisions reported among the offieial
published court cases, showed that radio and television were the de-
fendants in 32 cases (26 television, 6 radio), compared to 94 for news-
gaLpefg,_ 25 for magazines, and 12 for books.. For whatever reasons,
thus, the raw numbers of reported cases suggest that broadcasters are
much less frequently confronted with the libel peril than are news-
papers. The study finds also that libel cases brought against nonmedia
people whose words were carried in media stories and reports were
substantially fewer for words broadcast than for words printed. Pro-
fessor Franklin speculated that this sharp difference may rise from
broadcasters’ relatively restrictive practice, compared with publishers
of print, in allowing outsiders to get their messages into media.’

Yet if broadeasters are favored in that respect, in another the tools
of their trade often present an uncomfortable problem: When will
some participant in an untaped, live broadcast fire off a defamatory
statement? Is the station to be liable for a defamation suit rising out
of the spontaneously articulated wit of a gifted comedian in the middle
of a broadcast program? Is the careless slur of an insensitive enter-
tainer or interviewee, injected without warning into the flow of his
talk, to be the basis for libel action against the station that is powerless
to prevent the misfortune? Or the sudden burst of invective from an
unknown caller on a call-in talk-show?

Before the 1930’s were out, one answer had been provided by the
Pennsylvania court in the famous case of Summit Hotel Co. v. National
Broadcasting Co.® Here the great entertainer, Al Jolson, appeared
on an NBC Program under the sponsorship of Shell Eastern Petroleum
Products, Inc. He was paid by the advertising agency which Shell
had hired, J. Walter Thompson. A golf champion appearing on Jol-
son’s show mentioned that his first professional golf job was with the
Summit Hotel. Jolson blurted out an unscripted ad lib: “That’s a
rotten hotel.” Summit sued NBC.

Was NBC to be held to strict accountability for the words, as a
newspaper is held strictly accountable for anything it publishes? Or

5 Prosser, 754, T69-781.

¢ Franklin, 479.

7 Ibid., 488.

3 336 Pa. 182, 8 A.2d 302 (1939).

Nelson & Teeter Mass.Comm, 4th Ed.—4
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would the nature of the communication process by radio, incompatible
with total advance control by the broadcast company, permit a different
treatment? The court took into account the special character of broad-
casting, and held that the rule of strict accountability did not apply: ®

Publication by radio has physical aspects entirely different
from those attending the publication of a libel or a slander as
the law understands them. The danger of attempting to
apply the fixed principles of law governing either libel or
slander to this new medium of communication is obvious

A rule unalterably imposing liability without fault on the
broadcasting company under any circumstances is manifestly
unjust, unfair and contrary to every principle of morals
% ok 3k

* * *

We * * * conclude that a broadcasting company that
leases its time and facilities to another, whose agents carry
on the program, is not liable for an interjected defamatory
remark where it appears that it exercised due care in the
selection of the lessee, and, having inspected and edited the
script, had no reason to believe an extemporaneous defama-
tory remark would be made. Where the broadcasting sta-
tion’s employe or agent makes the defamatory remark, it is
liable, unless the remarks are privileged and there is no mal-
ice.

The popular radio format of the call-in talk-show presents a similar
problem. Louisiana and Wyoming courts have settled actions against
telephoned libel in diametrically opposed ways. The announcer for
the call-in program of station WBOX of Bogalusa, La., asked call-ins
not to use specific names and places unless they were willing to identify
themselves, in fairness to all people. On April 2, 1968, a call-in by
an unidentified person associated the Pizza Shanty with narcotics, and
said that Dr. Newman “is writing those prescriptions,” and “Guerry
Snowden [manager of a drug store] is filling them and they are selling
them down there.” The announcer broke in repeatedly, trying to get
the name of the caller, but did not succeed. After the program, the
Bogalusa police department was besieged with calls, so vehement that
the police chief on April 4 issued a statement saying that characters
of innocent persons were being slandered by rumors of trafficking.
Snowden, Newman and Blackwell of the Pizza Shanty sued, and a jury
awarded them $4,000, $5,000, and $2,500 respectively. The station
appealed, and in upholding the judgments, the Louisiana Appeals

s Thid., 336 Pa. 182, 185-205, 8 A.2d 302, 310, 812 (1939).
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Court explained in detail why the station’s behavior was reckless dis-
regard of truth or falsity: 1

The question here presented is whether a radio station,
having invited the public to speak freely through its facilities
on a matter of public interest, is impressed with the duty of
preventing such persons from making defamatory statements
over the air. We would have no difficulty in finding a station
liable, if it received defamatory material from an anonymous
source, and broadcast the report without attempting verifi-
cation. The direct broadcast of such anonymous defamatory
material, without the use of any monitoring or delay device,
is no less reprehensible in our judgment. The publication,
in either event, is done by the station, and we find that there
is the same reckless disregard for the truth in each instance. LU S/
The procedure employed amounted to an_ open invitation |° 4.
to '@ke_ any statement a listener desired, regardless of how
untrue or defamatory it might be, about any person or.es-.
_tablishment, provided only that the declarer identify himself.
* * * We find that the style utilized encouraged the ut- /QJ?SON\?\
terance of defamatory statements with utter disregard of \ ¢#.7 "
their truth or falsity. Appellant placed itself in a position (- =
fraught with the imminent danger of broadcasting anonymous
unverified, slanderous remarks based on sheer rumor, spec- I
ulation and hearsay, and just such a result actually occurred. !
Such an eventuality was easily forseeable and likely to occur, \
as it in fact did. In our judgment, the First Amendment /
does not protect a publisher against such utter recklessness.
The vastly different outlook of the Wyoming courts was delivered
in the case Adams v. Frontier Broadcasting Co., 1976.1' Here a caller
to a talk-show charged falsely that businessman Adams (a former state
official) “had been discharged as Insurance Commissioner for dishon-

P

esty,” and Adams sued. The trial court ruled that he did not have a \
suit, because the station did not have “reckless disregard” for truth | v sw vy
or falsity in failing to use a delay device to cut dangerous words off \ ~—~<-:

the air. Adams appealed, and the Wyoming Supreme Court upheld / ~ Vool

the trial court. It said that requiring stations to use the delay system v
would mean that 12
* * * Droadcasters, to protect themselves from judgments 1
for damages, would feel compelled to adopt and regularly use I
one of the tools of censorship, an electronic delay system.
While using such a system a broadcaster would be charged
with the responsibility of conlcuding that some comments
10 Snowden v. Pearl River Broadcasting Corp., 251 So.2d 405 (La.App.1971).
1 555 P.2d 556 (Wyo.1976), 2 Med.L.Rptr. 1166.
1z Thid., 564—-67; 1173-75.
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should be edited or not broadcast at all. Furthermore, we
must recognize the possibility that the requirement for the
use of such equipment might, on occasion, tempt the broad-
caster to screen out the comments of those with whom the
broadecaster * * * did not agree and then broadcast only
the comments of those with whom the broadcaster did agree.

The court said that uninhibited, robust, wide-open debate “must, in
the balance, outweigh the * * * right ofan * * * official or
public figure to be free from defamatory remarks.” Reports such as
the call-ins, the court added, are a modern version of the town meeting,
and give every citizen a chance to speak his mind on issues.

The Candidate for Public Office

A special problem in broadcast defamation grew in the special re-
lationship of the political candidates and the broadcast media. The
famous Section 315 of the federal Communications Act of 1934 12 says
that if a station decides to carry one political candidate’s message on
the air, it must carry those of any of his political opponents who may
seek air time. The station is permitted to refuse all candidates, but
if it takes one it must take the opponents. Further, it is specifically
barred from censoring the candidate’s copy.

For decades, this put the station in a difficult position. If it refused
air time to all candidates, it could be justly criticized for refusing to
aid the democratic political process, even though it was within the law
insodoing. But suppose that it accepted the responsibility of carrying
campaign talks: Then, ifit spotted possible defamation in the prepared
script of the candidate about to go on the air, it had no way of denying
him access to its microphone and no power to censor. The law in
effect forced the station to carry material that might very well damage
it.

Several cases arose in which campaign talk produced defamation for
which stations were held liable.* But in 1959, a case from North
Dakota reached the Supreme Court of the United States and the prob-
lem was settled in favor of the beleaguered broadcasters. A. C.
Townley, some 30 years after he had been a major political figure in
upper midwest states, returned to the political arena in 1956. Heran

i for the U.S. Senate in North Dakota. Under the requirements of
! Section 315, radio station WDAY of Fargo, N.D., permittted Townley
l to broadcast a speech in reply to two other candidates. Init, Townley

13 4% Stat. 1088, as amended, 47 U.S.C.A. § 315(a).

% Houston Post Co. v. U. S., 79 F.Supp. 199 (S.D.Tex.1948); Sorensen v. Wood, 123
Neb. 348, 243 N.W. 82 (1932); Daniell v. Voice of New Hampshire, Inc., 10 Pike &
Fischer Radio Reg. 2045.

5 Farmers Educational and Cooperative Union of America v. WDAY, Inc., 360 U.S.
526, 79 8.Ct. 1302 (1959).
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accused the Farmers Educational and Cooperative Union of America %J'a <l b ion

of conspiring to “establish a Communist Farmers Union Soviet right
here in North Dakota.” The FECUA sued Townley and WDAY for
libel. The North Dakota courts ruled that WDAY was not liable and

- _FECUA appealed.s
The Supreme Court held that stations did not have power to censor \/'-

the speeches of political candidates. For with that power, it said,
“Quite possibly if a station were held responsible for the broadcast of
libelous material, all remarks evenly [sic] faintly objectionable would
be excluded out of an excess of caution,” and further, a station could
intentionally edit a candidate’s “legitimate presentation under the
guise of lawful censorship of libelous matter.” 1 The Court was con-
fident that Congress had intended no such result when it wrote Section
315.

FECUA also argued that Section 315 gave no immunity to a station
from liability for defamation spoken during a political broadcast even
though censorship of possibly libelous matter was not permitted. The/J
court said: 17

Again, we cannot agree. For under this interpretation,
unless a licensee refuses to permit any candidate to talk at
all, the section would sanction the unconscionable result of
permitting civil and perhaps criminal liability to be imposed
for the very conduct the statute demands of the licensee.

In ruling that WDAY was not liable for defamation in campaign
broadeasts under Section 815, the Supreme Court gave great weight
to the principle of maximum broadcast participation in the political
process. And it relieved stations of an onerous burden that they had
formerly carried in the furtherance of that participation.

SEC. 15. EXTRINSIC CIRCUMSTANCES, LIBEL PER SE,
AND LIBEL PER QUOD

Facts extrinsic to the story itself sometimes are necessary to make
out a defamatory meaning; such “libel per quod” is distin-
guished from “libel per se’’ which ordinarily means that the
words are defamatory on their face.

In most cases of libel, the hard words that cause a suit are plain to
see or hear in the written word or broadcast. They carry the derog-
atory meaning in themselves: “thief” or “swindler” or “whore” or
“communist” is defamatory on its face if falsely applied to a person.
Words that are libelous on their face are called li r Se18

1 Thid., 530.
1 Thid., 531.

1833 Am.Jur. Libel and Slander § 5; Martin v. OQutboard Marine Corp., 15 Wis.2d
452, 113 N.W.2d 135, 138 (1962); Prosser, p. T82.

I
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But on some occasions, words that have no apparent derogatory
meaning turn out to be libelous because circumstances outside the
words of the story itself become involved. In the classic case, there
was no apparent derogatory meaning in a brief but erroneous story
saying that a married woman had given birth to twins. But many
people who read the story knew that the woman had been married
only a month." Facts extrinsic to the story itself gave the words of
the story a libelous meaning. Where extrinsic facts turn an appar-
ently harmless story into defamation, it is called by many American
courts libel per quod.20

In a vital column in the Spokane Chronicle, this entry appeared on
April 21, 1961: “Divoree Granted Hazel M. Pitts from Philip Pitts.”
In these words alone there was no defamation. But the divoree had
taken place on Feb. 2, 1960, 14 months earlier, and now Pitts had been
married to another woman for several months. Some of his acquaint-
ances and neighbors coneluded that Pitts had been married to two
women at once and was a bigamist. Extrinsic facts made the story
libelous, and the Pittses were awarded $2,000.2

In some jurisdictions it is held that where extrinsic facts are involved
in making out a libel, the plaintiff must plead and prove special dam-
ages. These damages are specific amounts of pecuniary loss that one
suffers as a result of libel, such as cancelled contracts or lost wages.

Where the defamatory nature of the writing does not ap-

i pear upon the face of the writing, but rather appears only

' when all of the circumstances are known, it is said to be libel

per quod, as distinguished from libel per se, and in such cases

damages are not presumed but must be proven before the
- plaintiff can recover.2

The magazine Life pubhshed a story on May 20, 1966, dealing with
electronic eavesdropping. With it was a picture of Mary Alice Fire-
stone, her estranged husband, and Jack Harwood who had a business
in electronic “snooping,” especially in connection with divoree suits.
The story read:

TWO-WAY SNOOP. In Florida, where electronic eaves-
dropping is frequently employed in divoree suits, private eyes
like Jack Harwood of Palm Beach shown above with some of

¥ Morrison v. Ritchie & Co., 39 Scot.L.R. 432 (1902).

*53 C.J.8. Libel and Slander § 8; Prosser, p. 781; Electric Furnace Corp. v.
Deering Milliken Research Corp., 325 F.2d 761, 764-765 (6th Cir. 1963).

2 Pitts v. Spokane Chronicle Co., 63 Wash.2d 763, 358 P.2d 976 (1964).

# Electric Furnace Corp. v. Deering Milliken Research Corp.. 325 F.2d 761, 764-765
(6th Cir. 1963); see also Solotaive v. Cowles Magazines, Inc., 107 N.Y.S8.2d 798 (Sup.
1951); Moore v. P. W. Pub. Co.. 3 Ohio St.2d 133, 209 N.E.2d 412 (1965); Campbell
v. Post Pub. Co.. 94 Mont. 12. 20 P.2d 1063 (1933).  For other uses of “per quod” see
Developments in the Law of Defamation, 69 Harv.L.Rev. 375, 89 (1956).

# Firestone v, Time, Ine.. 414 F.2d 790, 791 (5th Cir. 1969).
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his gear, do a thriving business. Harwood, who boasts, “I'm
a fantastic wire man,” was hired by tire heir Russell Firestone
to keep tabs on his estranged wife, Mary Alice. * * *
She in turn got one of Harwood’s assistants to sell out and
work for her and, says Harwood “He plays just as rough with
thebugsas Ido.” * * * A courtrecently ordered Russell
and Mary to stop spying on each other.

Mrs. Firestone brought suit for libel per quod, saying that the story
injured her in her pending marital litigation. The trial court dismissed
her complaint, but the U.S. Circuit Court of Appeals ruled that she
had a case, reversing the trial court. It said: #

We are of the opinion that appellant’s allegations of injury
to her pending marital litigation constitute allegations of “spe-
cial damages” for libel per quod which are sufficient to with-
stand a motion to dismiss. While it may be difficult indeed
[for Mrs. Firestone] to prove these damages, we are not con-
vinced that they are so speculative that she could not prove
them under any circumstances.

For the mass media, the “special damage” requirement is the much
more favorable rule; it is seldom easy for a plaintiff to demonstrate
specific money loss as a result of derogatory words.? Some courts
have in recent decades accepted the position that the plaintiff must
show special damage if he is to recover for libel involving extrinsic
facts; others hold that “all libels are actionable without proof of special
damages.” %

SEC. 16. BRINGING A LIBEL ACTION

The plaintiff in a libel suit must plead that there was publication,
identification, defamation, injury, and fault.

Having taken care to meet the deadline set by his state’s statute of
limitations—in most, one year after publication and in others two or
three—the party #"filing a libel suit must make five allegations. These
are that the derogatory statement was published, that the statement
identified the plaintiff, that the statement was defamatory,? that it
actually injured the plaintiff, and that there was fault on the part of
the publisher. o

# Ibid.

% Laurence H. Eldredge, The Spruious Rule of Libel Per Quod, 79 Harv.L.Rev. 733,
755 (1966).

% Martin v. Qutboard Marine Corp., 15 Wis.2d 452, 113 N.W.2d 135, 139 (1962). For
two interpretations of recent trends, see Eldredge, op. cit., and William L. Prosser,
More Libel Per Quod, 79 Harv.L.Rev. 1629 (1966).

s See Sec. 10 for who may bring a libel action.
# Restatement, Second, Torts, Vol. 3 p. 155.
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To start with publication, the statement may of course be printed
or written or, in the case of movies and broadcasting, oral.2? It must
be made not only to the defamed, for a communicator eannot blacken
a reputation unless he spreads the charge to at least one person besides
the target. Although those in the mass media ordinarily publish to
huge audiences, it is worth remembering that no more than a “third
person” need be involved for publication to take place. In Ostrowe
v. Lee,30 a man dictated a letter to his secretary accusing the addressee
of grand larceny. The stenographer typed the letter and it was sent
through the mail. The accused brought a libel suit and the court held
that publication took place at the time the stenographic notes were
read and transeribed.

For the printed media, courts of most states call the entire edition
carrying the alleged libel one publication; an over-the-counter sale of
back copies of a newspaper weeks or months after they were printed
does not constitute a further publication. The rule is known as the
“single publication rule.” 3 Where this is not the rule, there is a chance
that a plaintiff can stretch the statute of limitations indefinitely, per-
haps by claiming a separate publication in a newspaper’s selling a
February issue the following December. In Tocco v. Time, Inc., it
was held that the publication takes place at the time a magazine is
mailed to subscribers, or put in the hands of those who will ship the
edition to wholesale distributors.2 This rule has not been universally
accepted; Osmers v. Parade Publications, Inc., rejected it and stated
this as its rule for publication date: 3

* % % what is really determinative is the earliest date

on which the libel was substantially and effectively commu-

nicated to a meaningful mass of readers—the public for which

the publication was intended, not some small segment of it.
Publication established, the plaintiff must also demonstrate that he
was identified in the alleged libel—that the statement he complains of
referred to him. In most cases, this presents little problem to the
plaintiff. His name and the derogatory words are there, and one or
more reacers or listeners attach the name to the person. Yet as we
have seen in the Cosgrove Studio case above (p. 74), a successful libel
suit was brought by a merchant against a competitor who charged

# Signs, statues, effigies, and other communications that may carry libel are in Sec.
11, supra.

%256 N.Y. 36, 175 N.E. 505 (1931). See also Arvey Corp. v. Peterson, 178 F.Supp.
132 (E.D.Pa.1959); Gambrill v. Schooley, 93 Md. 48, 48 A. 730 (1901).

3 Robert Leflar, The Single Publication Rule, 25 Rocky Mt.Law R. 263, 1953;
Wheeler v. Dell Pub. Co., 300 F.2d 372 (7th Cir. 1962). Restatement of Torts, § 578,
Comment (b) does not accept the single publication rule.

#2195 F.Supp. 410 (E.D.Mich.1961).
# 234 F.Supp. 924, 927 (D.C.N.Y.1964).
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“dishonesty” in such a way as to identify the Cosgrove shop without
naming it.

It is not uncommon for identification of a totally unintended kind to
occur in the mass media. A typographical error, wrong initials, the
incorrect address, the careless work of a reporter or editor—and an
innocent person may have been linked with a crime, immorality, uneth-
ical business conduct, or another activity that is a basis for a libel suit.
The law has modified the old “strict liability” rules in libel (p. 141),
but innocent error in identification can still bring libel actions.

In a celebrated English case, E. Hulton & Co. v. Jones,3 the Sunday
Chronicle had published a story from a correspondent in France con-

cerning a supposedly fictitious person named Artemus Jones. He had .

been seen, the story said, in the company of a woman who was not his
wife. The Chronicle soon learned, with the filing of a libel action, that
a real Artemus Jones did, indeed, exist, and that he said that some
of his friends believed that the story referred to him. The courts held
that the identification was sufficient and awarded Jones, a lawyer, £
1750 in damages.

Plaintiffs may, of course, allege identification but fail to establish it
at trial. Harry Landau operated a business known as Credit Con-
sultants. He brought a libel suit based on a television show titled
“The Easy Way.” The plot involved a newspaper photographer’s
attempt to expose a book-making ring headed by a character named
Sam Henderson, whose private office door carried the printed legend,
“Credit Consultant, Inc.” Landau contended that the use of that
name identified him as Sam Henderson, the head of an unlawful gam-
bling syndicate.

But the court held that there was no identification of Landau in the
television drama. There was no resemblance between Landau and
Henderson, or between the televised office and Landau’s office. The
fictional Henderson was killed at the end of the play, and Landau was
alive and suing. The defendant Columbia Broadcasting System, Inc.,
was given the judgment.3

In Oma v. Hillman Periodicals, a professional boxer sued for libel
on the basis of a magazine article that attacked various practices in
boxing, especially those of managers and promoters. The article por-
trayed fighters as victims who fight because of economic necessity or
ambition. The plaintiff’s picture and name were used on the back
cover of the magazine, but he was not identified with the article in any
derogatory way, and he lost the suit.3?

% See Chap. 3, Sec. 15.
% (1910) A.C. 20, 1909, 2 K.B. 444.

% Landau v. Columbia Broadeasting System, Ine., 206 Misc. 357 128 N.Y.S.2d 254
(1954).

1 281 App.Div. 240, 118 N.Y.S.2d 720 (1953).

VORoNG:
' NAME-



90 FREE EXPRESSION—CITIZENS’ RIGHTS Pt. 2

{” Identification cannot be established by a person who says that an
! attack upon a large heterogeneous group libels him because he happens
i to belong to it. Derogatory statements about a political party, an
! international labor union, the Presbyterian church, the American Le-
- glon, for example, do not identify idividuals so as to permit them to
. bring a libel action.
" However, if the attack is on a small group such as the officers of a
local post of the American Legion, or the presiding elders of a local
church, or the directors of the Smith County Democratic Party, each
individual of the group may be able to establish identification and bring
suit. s

The case of Neiman-Marcus Co. v. Lait * involved the portion of a
book entitled U/.S.A. Confidential about a well-known department
store in Dallas and its employees. An action for libel was brought by
the Neiman-Marcus Co., operator of the store, nine individual models
who were the entire group of models employed by the store, 15 sales-
men of a total of 25 salesmen employed, and 30 saleswomen of a total
0f382. The defendants moved to dismiss the complaint on the grounds
that the individual plaintiffs were not capable of identification from the
alleged libelous words. The court stated that the following rules were
applicable:

(1) Where the group or class libeled is large, none can sue
even though the language used is inclusive.

(2) When the group or class libeled is small, and each and
every member of the group or class is referred to, then
any individual member can sue.

(3) That while there is a conflict in authorities where the
publication complained of libeled some or less than all of
a designated small group, it would permit such an action.

In applying these rules to the facts, the court dismissed the suits
of the saleswomen, but allowed the suits of the models and salesmen.

Identity may be in reference to a member of a board although no
specific member of the board or no director is actually named,* to a
“city hall ring,” % or to a radio editor when there are only a few to
whom the libel could refer.

" The third necessary allegation, that the statement was defamatory,
says in effect that the words injured reputation. The allegation of
defamation must be made in bringing the suit, although it, like pub-
lication and identification, can fail of proof at trial. The court decides
whether a publication is libelous per se; but when the words com-
plained of are susceptible of two meanings, one innocent and the other

% Above, Chap. 3, Sec. 10.

» 107 F.Supp. 96 (S.D.N.Y.1952); 13 F.R.DD. 311 (1952).

# Children v. Shihn, 168 Iowa 531, 150 N.W, 864 (1915).

# Petsch v. St. Paul Dispatch Printing Co., 40 Minn. 291, 41 N.W. 1034 (1889).

“2 Gross v. Cantor, 270 N.Y. 93, 200 N.E. 592 (1936).
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damaging, it is for the jury to decide in what sense the words were
understood by the audience. Both court and jury, in their interpre-
tation of the alleged defamatory statement, should give the language
its common and ordinary meaning."

What sense will be given to them by a reader of ordinary
intelligence? Will the natural and proximate consequence be
to injure the person about whom they have been published?
Will such words tend to bring a person into public hatred,
contempt or ridicule? If the words are plain, and unambig-
uous and susceptible of but one meaning, it is the duty of the
court to determine from the face of the writing without ref-
erence to innuendo, whether the same are actionable per se.
If the article is not of such nature and character that the court
can say as a matter of law that damages will be presumed as
a consequence of its publication, then it cannot be made so
by innuendo.

A fourth element necessary for the aggrieved person to allege an
persuasively demonstrate as he brings a libel action is “fault” on the
part of the publisher or broadcaster. A public official or public figure
must show evidence that the fault of the news medium amounted to
actual malice: knowledge that the communication was false, or reck-
less disregard for its truth or falsity. A private individual who sues
for libel must bring evidence that the fault amounted at least to neg-
ligence by the news medium. In the absence of persuasive evidence
of the appropriate level of fault, a libel suit will no more “stick” (be
accepted for trial) than if there is no publication, identification, or
defamation. Many courts have rejected libel suits and discharged
them without trial (granted “summary judgment” to the defendant)
for this defect. Fault and summary judgment will be treated at length
in Chapter 4. '

Finally, there is the fifth element—“actual injury.” The plaintiff
must demonstrate loss of some kind. Actual injury includes out-of-
pocket money loss, impairment of reputation and standing in the com-
munity, personal humiliation, and mental anguish and suffering, as the
United States Supreme Court said in Gertz v. Robert Welch, "

SEC. 17. DAMAGES

Compensatory or general damages are granted for injury to repu-
tation, special damages for specific pecuniary less, and punitive
damages as punishment for malicious or extremely careless
libel.

Courts and statutes are not entirely consistent in their labeling of
the kinds of damages that may be awarded to a person who is libeled.
# Peck v. Coos Bay Times Pub. Co., 122 Or. 408, 259 P. 307, 311 (1927).
4418 U.S. 323, 94 S.Ct. 2997, 3011-12 (1974).
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Generally, however, three bases exist for compensating the injured
person. ‘

The first is that injuring reputation or causing humiliation ought to
be recognized as real injury, even though it is impossible to make a
scale of values and fix exact amounts due the injured for various kinds
of slurs. If such injury is proved, “general” or “compensatory” dam-
ages are awarded.

There is also harm of a more definable kind—actual pecuniary loss
that a person may suffer as a result of a libel. It may be the loss of
a contract or of a job, and if it can be shown that the loss is associated
with the libel, the defamed may recover “special” damages—the cost
to him. It is plain, however, that some states use the term “actual
damages” to cover both pecuniary loss and damaged reputations.
Thus it was held in Miami Herald Pub. Co. v. Brown:

Actual damages are compensatory damages and include (1)
pecuniary loss, direct or indirect, or special damages; (2)
damages for physical pain and inconvenience; (3) damages
for mental suffering; and (4) damages for injury to reputa-
tion.

' The third basis for awarding damages is public policy—that persons
who maliciously libel others ought to be punished for the harm they
cause. Damages above and beyond general and actual damages may
be awarded in this case, and are called punitive or exemplary damages.
Some states deny punitive damages, having decided long ago that they
are not justified. For almost a century, Massachusetts, for example,
has rejected punitive damages, under a statement by the famed Oliver
Wendell Holmes, Jr., then judge of the Massachusetts high court:
“The damages are measured in all cases by the injury caused. Vind-
ictive or punitive damages are never allowed in this State. Therefore,
any amount of malevolence on the defendant’s part in and of itself
would not enhance the amount the plaintiff recovered by a penny
x ok ok 9 g4

Huge amounts of damage are often claimed, and sometimes awarded
although juries’ judgments of such astronomical sums as $5,000,000 or
$25,000,000 are invariably cut back by trial judges or by appeals courts.
Thus not only “private” persons such as Mrs. Firestone ($100,000), but
also public officials and public figures, even under the requirements
of proving actual malice, have in recent years won such amounts as
$114,000 compensatory plus $100,000 punitive damages (charge of so-
liciting bribes); +7 $250,000 plus interest (dishonest practices in real

% 66 So.2d 679, 680 (Fla.1953). See, also, Ellis v. Brockton Pub. Co., 198 Mass. 538,
84 N.E. 1018 (1908); Osborn v. Leach, 135 N.C. 628, 47 S.E. 811 (1904).

6 Burt v. Advertiser Newspaper Co., 154 Mass. 238, 245, 28 N.E. 1 (1891).

+ Cape Publications, Inc. v. Adams, 336 So.2d 1197 (Fla. App.1976), cert. denied 348
So.2d 945 (1977).
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estate); 8 $85,000 (sadistic, paranoid); # $450,000 (fixed a football
game); * $350,000 plus possible $50,000 court costs (connections with
underworld); 53t $50,000 (judge put drug pushers back on the street—
settled out of court).s

A California court jury in 1981 awarded $1.6 million to America’s
beloved comedienne, Carol Burnett, who was falsely portrayed by the
National Enguirer, said the judge in the case, as “drunk, rude, un-
caring and abusive” in the Rive Gauche restaurant, Los Angeles.®
The judge disagreed with the jury only in the amount of damages,
which he cut in half (to $50,000 compensatory plus $750,000 punitive).
The paper planned to appeal.

“Miss Wyoming” of 1978, Kimberli Jayne Pring, won a jury award
of $25 million in punitive damages plus $1.5 million in compensatory
damages from Penthouse magazine in 1981.  She alleged that a Pesnt-
house story falsely implied that she was sexually promiscuous and
immoral. The staggering punitive award was quickly halved by Fed-
eral District Court Judge Clarence C. Brimmer, who said that the
reduced figure must be one that would exceed Penthouse’s libel in-
surance protection of $10 million if the magazine were to be punished.?
Penthouse, of course, appealed the enormous remainder, probably the
largest of any libel award on record.

Probably the largest libel judgment on record against a newspaper
is $9.2 million granted in 1980 by an Illinois circuit court jury to a
builder for words that the Alton Telegraph never published. The
offending words were in a memo from two Telegraph reporters to a
Justice Department task force on crime, alleging connections of Alton
citizens with organized crime. The paper filed for bankruptcy to delay
the force of the judgment until the outcome of its appeal was known—
probably not before 1982.5

# Sprouse v. Clay Communication, Inc., 211 S.E.2d 674 (1975).
# Goldwater v. Ginzburg, 414 F.2d 324 (2d Cir. 1969).
% Curtis Pub. Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975 (1967).

st Alioto v. Cowles Communications, Inc.. 430 F.Supp. 1363 (N.D.Cal.1977). Four
trials were conducted over eight years before ex-Mayor Alioto of 8an Francisco won
the judgment.

2 Editor & Publisher, Feb. 26, 1977, p. 24 (Village Voice and its advertising agency
Scali, McCabe, Sloves paid New York Supreme Court Justice Dominick Rinaldi). And
see C. David Rambo, “Wave of Expensive Libel Awards * * * Presstime, May
1981, p. 10.

37 Med.L.Rptr. 1321, 1323 (Cal.Super.Ct. 5/31/81).
s Media Law Reporter, News Notes, March 17, April 7, and Sept. 1, 1981.
% Media Law Reporter, News Notes, Aug. 25, 1981; Presstime, Sept. 1981, p. 10.
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22, Special Issues: Actual Malice, Neutral Reportage, Summary
Judgment, and Discovery.

SEC. 18. THE PUBLIC PRINCIPLE

News media defend against libel suits on grounds of their service
to the public interest.

When the news media go to court to defend against libel suits, they
make then claim heavily on principles whose ground is the media’s
service to the public, not on claims of their own private interest how-
ever much that may be involved. This “public principle” extends far
back in the law of defamation, strengthening in America in the nine-
teenth century as new defenses arose, and in the 1960s reaching far
beyond nineteenth-century reasonmg The public principle briefly.
Stated is that in a self-governing society whose citizens are expected
1o participate in decisions that affect their lives, to have the oppor-
Ltunity to chgose, and to have ultimate control over government, in-
formation and discussion are essential i ingredients for that participation |
and choice. Defenses against those who complained that their rep-
utations had been harmed by publication grew in this context. Where
the publications furthered certain public goods and values, the news
media had protection from those who claimed harm.

The principle received its fullest extension in defense against libel
after the United States Supreme Court ruled that only malice—defined
with precision—could render a publication about the public acts of a
public official susceptible to a successful suit for damages. The Court
laid down this rule as a constitutional principle under the First Amend-
ment in 1964, long after the early- and mid-nineteenth century pro-
tections under the public principle had been developed through state
statutes and decisions. It later expanded the principle to suits
brought by public figures.

9
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The touchstone in the defenses is truth and accuracy of the suppos- )
edly‘hbelous material, or belief in its truth. The public interest and !
the First Amendment values of an informed citizenry underlie the'
defenseq The touchstone for plaintiffs is in showing the publisher’s:
awareness of falsity and error in the allegedly libelous statements.
Protecting one’s reputation and society’s strong interest in providing
such protection, underlie the complaint. “It is important to safeguard
First Amendment rights; it is also important to give protection to a
person whois * * * defamed, and to discourage * * * defa-
mation in the future. A balance must be struck * * *.”1 Inthe
trial itself, it is the plaintiff who carries the legal burden—that of
proving falsity on the part of the publication—although the defendant
ordinarily responds with the attempt to establish truth.

SEC. 19. DEFENSE AGAINST PUBLIC OFFICIALS’ SUITS

Under the doctrine of New York Times Co. v. Sullivan, the First
Amendment broadly protects the news media from judgments
for defamation of public officials.

The Supreme Court of the United States handed down a decision |
in 1964 that added a great new dimension of protection to news media \

in the field of libel. It said that news media are not liable for defam- |

atory words about the pubhc acts of public officials unless the words

i
are pubhshed w1th malice. It defined the word “malice” with a rigor /

and preciseness that had been lacking for centuries and in a way that
gave broad protection to publication. Public officials, 1t said, must
live with the risks of a political system in which there is “a profound
national commitment to the principle that debate on public issues
should be uninhibited, robust, and wide-open * * *.” Kven the
factual error, it said, will not make one liable for libel in words about
the public acts of public officials unless malice is present.

The case was New York Times Co. v. Sullivan.2 It stemmed from
an “editorial advertisement” in the Times, written and paid for by a
group intensely involved in the struggle for equality and civil liberties
for the American Negro. Suit was brought by L. B. Sullivan, Com-
missioner of Public Affairs for the city of Montgomery, Ala., against
the Times and four Negro clergymen who were among the 64 persons
whose names were attached to the advertisement.

The since-famous advertisement, titled “Heed Their Rising Voices,”
recounted the efforts of southern Negro students to affirm their rights

1 Maheu v. Hughes Tool Co., 569 F.2d 479-480 (9th Cir. 1977).
2 376 U.S. 254, 84 S.Ct. 710 (1964).
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at Alabama State College in Montgomery and told of a “wave of terror”
that met them. It spoke of violence against the Rev. Martin Luther
King, Jr. in his leadership of the civil rights movement

!

Heed Their Rising Voices

~,c".:‘ . g / As the whole world knows by now, thousands of Southern

/Negro students are engaged in wide-spread, nonviolent dem-

/ onstrations in positive affirmation of the right to live in human

* dignity as guaranteed by the U.S. Constitution and the Bill
of Rights. In their effort to uphold these guarantees, they
are being met by an unprecedented wave of terror by those
who would deny and negate that document which the whole
world looks upon as setting the pattern for modern freedom
* % ES

In Montgomery, Alabama, after students sang “My Coun-
try, 'Tis of Thee” on the State Capitol steps, their leaders
were expelled from school, and truck-loads of police armed
with shotguns and tear-gas ringed the Alabama State College
Campus. When the entire student body protested to state
authorities by refusing to re-register, their dining hall was
padlocked in an attempt to starve them into submission.

*® * *&

Again and again the Southern violators have answered Dr.
King’s protests with intimidation and violence. They have
bombed his home almost killing his wife and child. They
have assaulted his person. They have arrested him seven
times—for “speeding,” “loitering” and similar “offenses.”
And now they have charged him with “perjury”’—a felony
under which they could imprison him for ten years. Ob-
viously, their real purpose is to remove him physically as the
leader to whom the students and millions of others—look for
guidance and support, and thereby to intimidate all leaders
who may rise in the South * * *_ The defense of Martin
Luther King, spiritual leader of the student sit-in movement,
clearly, therefore, is an integral part of the total struggle for
freedom in the South.

Sullivan was not named in the advertisement, but claimed that be-
cause he was Commissioner who had supervision of the Montgomery
police department, people would identify him as the person responsible
for police action at the State College campus. He said also that actions
against the Rev. King would be attributed to him by association.
Libel law, of course, does not require that identification be by name.

# Ibid., facing 292.
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It was asserted by Sullivan, and not disputed, that there were errors
in the advertisement. Police had not “ringed” the campus although
they had been there in large numbers. Students sang the National
Anthem, not “My Country, ‘Tis of Thee.” The expulsion had not been
protested by the entire student body, but by a large part of it. They
had not refused to register, but had boycotted classes for a day. The
campus dining hall was not padlocked. The manager of the Times
Advertising Acceptability Department said that he had not checked
the copy for accuracy because he had no cause to believe it false, and
some of the signers were well-known persons whose reputation he had
no reason to question.

The trial jury ruled that Sullivan had been libeled and awarded him
$500,000, the full amount of his claim. _ The Supreme Court of Alabama
upheld the finding and judgment. But the Supreme Court of the
United States reversed the decision, holding that the Alabama rule of
law was “constitutionally deficient for failure to provide the safeguards
for freedom of speech and of the press that are required by the First
and Fourteenth Amendments, * * *7”

The Court said there was no merit to the claim of Sullivan that a
paid, commercial advertisement does not ever deserve constitutional |
protection. Of this advertisement is said: !

|
It communicated information, expressed opinion, recited !

grievances, protested claimed abuses, and sought financial '

support on behalf of a movement whose existence and objec-

tives are matters of the highest public concern * * *.

That the Times was paid for publishing the advertisement is

as immaterial in this connection as is the fact that newspapers

and books are sold * * *_ Any other conclusion would

discourage newspapers from carrying “editorial advertise-

ments” of this type, and so might shut off an important outlet

for the promulgation of information and ideas by persons who |

do not themselves have access to publishing facilities—who ,
wish to exercise their freedom of speech even though they

are not members of the press. The effect would be to shackle
the First Amendment * * * .

The Court said that the question about the advertisement was
whether it forfeited constitutional protection “by the falsity of some
of its factual statements and by its alleged defamation of respondent”.

The Court rejected the position that the falsity of some of the factual
statements in the advertisement destroyed constitutional protection
for the Times and the clergymen. “[E]rroneous statement is inevi-
table in free debate, and _* ¥ * it muetbﬁpmtected if the-freedoms
of expression are to have the ‘breathlng space’ that they ‘need to
survive, * * *” it ruled, Quoting the decision in Sweeney v.

« Ibid., 266.
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Patterson,s it added that “ ‘Cases which impose liability for erroneous
reports of the politieal conduct of officials reflect the obsolete doctrine
that the governed must not criticize their governors * * * _ What-
ever is added to the field of libel is taken from the field of free debate.” ”

Elaborating the matter of truth and error, it said that it is not enough
for a state to provide in its law that the defendant may plead the truth
of his words, although that has long been considered a bulwark for
protection of expression: é

A rule compelling the critic of official conduct to guarantee
the truth of all his factual assertions—and to do so on pain
of libel judgments virtually unlimited in amount—Ileads to a
*® % % tgelf-censorship.” Allowance of the defense of
truth, with the burden of proving it on the defendant, does
not mean that only false speech will be deterred. Even
courts accepting this defense as an adequate safeguard have
recognized the difficulties of adducing legal proofs that the
alleged libel was true in all its factual particulars * * *
Under such a rule, would-be eritics of official conduct may be
deterred from voicing their eriticism, even though it is be-
lieved to be true and even though it is in fact true, because
of doubt whether it can be proved in court or fear of the
expense of havingtodoso * * * . Therulethusdampens
the vigor and limits the variety of public debate.

This was the end for Alabama’s rule that “the defendant has no
defense as to stated facts unless he can persuade the jury that they
were true in all their particulars.” But the decision reached much
farther than to Alabama: most states had similar rules under which
public officials had successfully brought libel suits for decades. In
holding that the Constitution protects even eroneous statements about
public officials in their public acts, the Court was providing protection
that only a minority of states had previously provided.

Having decided that the constitutional protection was not destroyed
by the falsity of factual statements in the advertisement, the Court
added that the protection was not lost through defamation of an official.
“Criticism of their official conduct,” the Court held, “does not lose its
constitutional protection merely because it is effectlve criticism and
hence diminishes their official reputations.” 7

Then Mr. Justice Brennan, who wrote the majority decision, stated,

the circumstances under which a public official could recover damages
f01 false defamation: Only if malice were present in the publication: #

576 U.S.App.D.C. 28, 128 F.2d 457, 458 (1952).

& New York Times Co. v. Sullivan, 376 U.S. 254, 279, 84 8.Ct. 710, 725 (1964).
* Ibid., 273.

» Ibid., 279-280.
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—1

The constitutional guarantees require, we think, a federal Ma\-d" ‘;
rule that prohibits a public official from recovering damages (o
for a defamatory falsehood relating to his official conduct un- ve ¢

less he proves that the statement was made with “actual
malice”—that is, with knowledge that it was false or with
reckless disregard of whether it was false or not. N

That statement of the -court not only gave the broadest protection
to publications eritical of public officials that had been granted by the
“minority rule” states which had held similarly for almost 50 years.
It also defined “malice” with a rigor and preciseness that it had seldom
been given. Malice was not the vague, shifting concept of ancient con-
venience for judges who had been shocked or angered by words harshly
critical of public officials. It was not the oft-used “evidence of ill-will”
on the part of the publisher; it was not “hatred” of the publisher for the
defamed; it was not “intent to harm” the defamed; it was not to be A £
found in “attributing bad motives” to the defamed. ~Rather, the malice Detrniien &
_which the plaintiff would have to plead and prove lay in the pubhsher’s Mol e
knowledge that what he printed was false, or else disregard on the part.
@g publisher as to whether it was false or not.

The state courts, it was soon plain, were required to recognize and
use the new malice rule. This was noted in the decision in a case
brought in the District of Columbia by Senator Thomas Dodd of Con-
necticut against columnists Drew Pearson and Jack Anderson. The
federal district court decision said of Senator Dodd, his case, and the
new rule as to malice: ?

* % * his rights in an action for libel have been limited
by the decision in the Sullivan case. In this respect the law
of libel now completely departs from the common law of libel
that prevails in England and that existed in this country prior
to 1964. The rule of the Sullivan case is predicated not
merely on the law of libel but on a constitutional principle,
namely, freedom of speech guaranteed by the First Amend-
ment.

* ¥ %

The fact that the Sullivan case is predicated gn a consti-
tutional principle makes it applicable not only to the federal:
.eourts but also to the States.
The Constitution’s guarantee of freedom of speech and press, then,
protects all that is said about a public official in his public conduct
except the malicious. But did “public official” mean every person who (- bhe,
is employed by government at any level? Justice Brennan foresaw F“o.p_;‘.(.g\”
that this question would arise, and said in a footnote in.the New York
Times case: “We have no occasion here to determine how far down.

s Dodd v. Pearson, 277 F.Supp. 469 (D.C.D.C.1967). See also Beckley Newspapers
Corp. v. Hanks, 389 U.S. 81, 88 S.Ct. 197 (1967).
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into the ranks.of government employees the ‘public official’ designation
would extend for purposes of this rule, or otherwise to specify..cate-
gories of persons who would or would not be included * * *. It
is enough for the present case that respondent’s position as an elected
city commissioner clearly made him a public official * * * » 10
As subsequent cases under the Times v. Sullivan doctrine arose,
some definition of the public official who would have to prove malice
in bringing libel suit occurred. [In 1966, Rosenblatt v. Baer helped
the definition. Newspaper columnist Alfred D. Rosenblatt wrote in
the Laconia Evening Citizen that a public ski area which in previous
years had been a financially shaky operation, now was doing “hundreds
of percent” better. He asked, “What happened to all the money last
year? And every other year?’ Baer, who had been dismissed from
his county post as ski area supervisor the year before, brought a suit
charging that the column libeled him. The New Hampshire court
upheld his complaint and awarded him $31,500. But when the case
reached the United States Supreme Court, it reversed and remanded
the case. It said that Baer did indeed come within the “public official”
category: 11
= Criticism of government is at the very center of the con-

stitutionally protected area of free discussion. Criticism of

those responsible for government operations must be free,

lest criticism of government be penalized. It is clear, there-

o \’ fore, that the “public official” designation applies at the very

\ B
o
> \ 0

least to those amgng the hierarchy of government employees
who have, or appear to the public to have, substantial re-
sponsibility for or control over the conduct of governmental

.-affairs,

The Court also said that the Times v. Sullivan rule may apply to a
person who has left public office, as Baer had, where public interest
in the matter at issue is still substantial.

Meanwhile, cases that did not reach the United States Supreme
Court were working their way through state courts. During 1964, the
Pennsylvania court applied the rule to a senator who was candidate
for re-election.’2 Shortly, state legislators were included,® a former
mayor, a deputy sheriff,s a school board member, an appointed city

1v New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, fn. 23 (1964).
1 Rosenblatt v. Baer, 383 U.S. 75, 86 S.Ct. 669 (1966).

2 Clark v. Allen, 415 Pa. 484, 204 A.2d 42 (1964).

¥ Washington Post Co. v. Keogh, 125 U.S.App.D.C. 32, 365 F.2d 965 (1966); Rose
7. Koch and Christian Research, Inc., 278 Minn. 235, 154 N.W.2d 409 (1967).

% Lundstrom v. Winnebago Newspapers, Inc., 58 Ill.App.2d 33, 206 N.E.2d 525
(1965).

15 St. Amant v. Thompson, 390 U.S. 727, 88 S.Ct. 1323 (1968).
% Cabin v. Community Newspapers, Inc., 50 Misc.2d 574, 270 N.Y.S.2d 913 (1966).

-
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tax assessor,'” and a police sergeant.’ A state legislative clerk was
ruled a public official, in his suit against a former state senator who
accused the clerk of wiretapping when he was actually doing his clerk’s
duty in trying to identify a telephone caller of obscenities.?

In some cases, it has been held that one retains public-official status
despite lapse of time: A former federal narcotics agent was designated
“public official” in his libel suit for a story about his official misconduct,
despite the fact that he had left office six years earlier.2? And since

Joop-

1971, the Supreme Court’s rule has been that a charge of crlmmal: P

conduct against a present official, no matte1 how remote in time or
place the conduct was, is always. “velevant to his fitness for office,” and
that he must prove actual malice in a libel suit.2

Although “public official” would seem to be readily identifiable, ques-
tions remain. Courts and commentators have long taken the view
that holding a government position almost automatically gives one the
status of public official. But in a case of 1979, Hutchinson v. Proxmire,
the Supreme Court said in a footnote that “public official” is not syn-
onymous with “public employee”; that matter remains unsettled.?
In a Texas case, a county surveyor who brought a libel suit against
a newspaper for its criticism of his work as an engineering consultant
to a municipality was ruled not to be a public official but a private
person in his consultant’s work.? And in a federal case of 1980, the
Court of Appeals for the Fourth Circuit ruled that the Iroquois Re-
search Institute, employed by the Fairfax County (Va.) Water Au-
thority as a research consultant in a county project, was not a public
official. Relying on the Rosenblatt v. Baer decision (above, p. 100),
the court said that Iroquois was in the sole role of a scientific factfinder,
merely reporting the facts it found to the Water Authority. It had
no control over the conduct of government affairs, made no recom-
mendations, was little known to the public, and exercised no discre-
tion.2¢ It was private.

Nine major media organizations unsuccessfully urged the United
States Supreme Court to review the appeals court decision for Iro-

1" Eadie v. Pole, 91 N.J.Super. 504, 221 A.2d 547 (1966).

18 Suchomel v. Suburban Life Newspapers, Inc., 84 Ill. App.2d 239, 228 N.E.2d 172
(1967).

1» Martonik v. Durkan. 23 Wash. App. 47, 596 P.2d 1054 (1979), 5 Med.L.Rptr. 1266.
% Hart v. Playboy Enterprises (D.C.Kan.) 5 Med.L.Rptr. 1811 (1979).
2 Monitor Patriot Co. v. Roy, 401 T.S. 265, 91 S.Ct. 621 (1971).

2 443 U.S. 111, 99 S.Ct. 2675 (1979), footnote # 8. See David A. Elder, “The Supreme
Court and Defamation: a Relaxation of Constitutional Standards,” Kentucky Bench and
Bar, Jan. 1980, pp. 38-39.

# Laredo Newspapers v. Foster, 541 S.W.2d 809 (Tex.1976), certiorari denied 429
U.S. 1123, 97 S.Ct. 1160.

# Arctic Co. v. Loudoun Times Mirror et al., 624 F.2d 518 (4th Cir. 1980), 6
Med.L.Rptr. 1433, 1435.
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quois, asserting that the case “presents perhaps the most significant
unresolved issue in the constitutional law of defamation * * * »
They said in their amicus brief that the appeals court decision “has
excluded an entire arm of government” from the Times v. Sullivan
actual malice rule, and thought the decision might lead “elected officials
[to] avoid public serutiny or chill eriticism simply by delegating their
public responsibilities to contractors and consultants.” » The Supreme
Court denied review and the case went back to trial court with Iroquois
confirmed for trial as a private agency.

SEC. 20. DEFENSE WHERE PUBLIC FIGURES AND
PUBLIC ISSUES ARE CONCERNED

The doctrine of New York Times Co. v. Sullivan extends the require-
ment of proving actual malice to public figures, such as non-
official persons who involve themselves in the resolution of
public questions; but the Court has rejected requiring this
proof from private persons libeled in news stories on matters
of public interest.

In the Rosenblatt case treated above, Justice William O. Douglas
of the Supreme Court wrote a separate concurring opinion. In it he
raised the question of what persons and what issues might call for an
extension of the Times v. Sullivan doctrine beyond “public officials.”
He said: 2

i % * * ]seeno way to draw lines that exclude the night

o watchmdn the file clerk, the typist, or, for that matter, any-
* | oneonthe pubhc payroll. And how about those who contract
| to carry out governmental missions? Some of them are as

N é much in the public domain as any so-called officeholder. And

- how about the dollar-a-year man * * *? And the in-

i dustrialists who raise the price of a basic commodity? Are
not steel and aluminum in the public domain? And the labor
leader who combines trade unionism with bribery and rack-
eteering? Surely the public importance of collective bar-

! gaining puts labor as well as management into the public arena

" so far as the present constitutional issue is concerned

L [T]he question is whether a public issue not a
. public official, is_involved.

And in 1966, the decision in a suit brought by the noted scientist
and Nobel Prize winner, Dr. Linus Pauling, indeed said that not only
“public officials” would have to prove malice if they were to succeed
with libel suits.

%6 Med.L.Rptr. #31 (Dec. 9. 1980). News Notes; John Consoli, “Consultants to
Gov’t. Aren’t Public Figures,” Editor & Publisher, Jan, 17, 1981, 9.

% Rosenblatt v. Baer, 383 U.S. 75, 89, 86 S.Ct. 669, 678 (1966).
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Pauling sued the St. Lowuis Globe-Democrat for alleged libel in an
editorial entitled “Glorification of Deceit.” It referred toanappearance
by Pauling before a subcommittee of the United States Senate, in
connection with Pauling’s attempts to promote a nuclear test ban
treaty. It read in part: “Pauling contemptuously refused to testify
and was cited for contempt of Congress. He appealed to the United
States District Court to rid him of the contempt citation, which that
Court refused to do. The appeal from the lower court’s affirmation
of contempt is expected to be handed down by the Supreme Court
today.” Bringing libel suit, Pauling said that he had not been cited
for contempt, that he had not appealed to any court to rid himself of
any contempt citation, and that no appeal was expected because there
had been no affirmation.

The federal court conceded that Pauling was not a “public official”
such as the plaintiff in New York Times Co. v. Sullivan. But it
added:

We feel, however, that the implications of the Supreme
Court’s majority opinions are clear. Professor Pauling, by _
his public statements and actions, was projecting himself inta
the arena of pubhc cont1 oversy and into the very v01tex of ,;‘
the_ dlscuss1on of a question of pressing public concern”. He "
was attempting to influence the resolution of an issue whlch \
was important, which was of profound effect, which was public

S

and which was internationally controver gial * * %, o
® ok Kk
We * * * feel that a rational distinction cannot be

founded on assumption that criticism of private citizens who.
seek to lead in the determination of national policy will be less
1mportant to the public interest than will criticism of govern-.
ment officials. A lobbyist, a person dominant in a political
party, the head of any pressure group, or any significant
leader may possess a capacity for influencing public policy as
great or greater than that of a comparatively minor public
official who is clearly subject to New York Times. It would
seem,_therefore, that if. such a person seeks to. realize.upen
his capacity to gulde public policy and in the process is crit-
icized, he should have no greater remedy than ‘does his coun-
terpart in public office.

Pauling took his case to the United States Supreme Court, but that

court denied certiorari, and the lower court’s decision stood.?

While public figure Linus Pauling was thus being embraced within
the Times v. Sullivan rules, another man who had formerly been a
general in the United States Army was undertaking a set of “chain”

% Pauling v. Globe-Democrat Pub. Co., 362 F.2d 188, 195-196 (8th Cir. 1966).

» Payling v. National Review, Inc., 49 Misc.2d 975, 269 N.Y.S.2d 11 (1966).
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libel suits. This was retired Maj. Gen. Edwin A. Walker, who after
a storm of controversy over his troop-indoctrination program had re-
signed from the Army in 1961. Opposed to the integration of the
University of Mississippi, he had in 1962 appeared on the scene there
when rioting took place over the enrollment of Negro James H. Mer-
edith. An Associated Press dispatch, circulated to member news-
papers around the nation, said that Walker had taken command of a
violent crowd and had personally led a charge against federal marshals.
Further, it described Walker as encouraging rioters to use violence.

Walker’s chain libel suits totalled $23,000,000 against the Lowuisville
Courier-Jowrnal and Louisville Times and their radio station; against
Atlanta Newspapers Inc. and publisher Ralph McGill; against the
Associated Press, the Denver Post, the Fort Worth Star-Telegram. and
its publisher, Amon g. Carter, Jr.; against Newsweek, the Pulitzer
Publishing Co. (St. Lowis Post-Dispatch), and against the Delta (Miss.)
Democrat-Times and its editor, Hodding Carter.?

Walker's case for recovery reached the Supreme Court of the United
States through a suit against the Associated Press which he filed in
Texas. He had been awarded $500,000 by the trial court. The Texas
Court of Civil Appeals upheld the judgment, and stated without elab-
oration that the Times v. Sullivan rule was not applicable. The Su-
preme Court of Texas denied a writ of error,® and the United States
Supreme Court granted certiorari.

The U.S. Supreme Court decided Associated Press v. Walker and
Curtis Publishing Co. v. Butts in the same opinion.3* Wallace Butts
was former athletic director of the University of Georgia, and had
brought suit against Curtis for a story in the Saturday Evening Post
that had accused him of conspiring to “fix” a football game between
Georgia and the University of Alabama. Neither Walker nor Butts
was a “public official” and the late Justice John M. Harlan’s opinion
said explicitly that the Court took up the two cases to consider the
impact of the Times v. Sullivan rule “on libel actions instituted by
persons who are not public officials, but who are ‘public figures’ and
involved in issues in which the public has a justified and important
interest.” 32 '

Four opinions were delivered by the Court. All agreed that a
publication about a “public figure” deserves First Amendment protec-
tion. All agreed that both men were public figures. All agreed that
Walker should not recover damages against the AP, and most agreed
that Butts should recover.

» Editor & Publisher, Oct. 5, 1963, p. 10.

® Associated Press v. Walker, 393 S.W.2d 671 (Tex.Civ.App.1965).
¥ Curtis Pub. Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975 (1967).

% Ibid., 134,
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Walker was a “public figure,” said Justice John Harlan in writing for
four members of the Court, “by his purposeful activity amounting to
a thrusting of his personality in the ‘vortex’ of an_important public
controversy.” Agreeing, in writing for three members, Chief Justice
Earl Warren said that “Under any reasoning, General Walker was a
public man” in whose conduct society had a substantial interest.

The two groups disagreed, however, on the kind of fault on the part
of a news medium that the constitution should require a public figure
to show in his libel suit. Harlan wrote that a public figure should not
have to face as stern a test in bringing a libel suit as should a public
official. For Walker to meet the actual malice standard of knowing
or reckless falsehood was asking too much. Instead Harlan shaped
a new standard which he believed appropriate to Walker: 3

We consider and would hold that a “public figure” who is
not a public official may .* * * recover damages for a
defamatory falsehood whose substance makes substantial
danger to reputation apparent, on a showing of highly un-
reasonable conduct constituting an extreme departure from
the standards of investigation and reporting ordinarily ad-
hered to by responsible publishers.

While this opinion did not define “highly unreasonable conduct con-
stituting an extreme departure” from responsible reporting standards,
it examined AP’s work in this case and found no such departure: 3¢

[T]he dispatch [of the AP reporter] which concerns us in
Walker was news which required immediate dissemination.
The Associated Press received the information from a cor-
respondent who was present at the scene of the events and
gave every indication of being trustworthy and competent.
His dispatches in this instance, with one minor exception,
were internally consistent and would not have seemed un-
reasonable to one familiar with General Walker’s prior pub-
licized statements on the underlying controversy. Consid-
ering the necessity for rapid dissemination, nothing in this
series of events gives the slightest hint of a severe departure
from accepted publishing standards.

But Justice Harlan’s call for the easier standard of proof for a public plle Cg”c/, e

figure than for a public official was not persuasive to the Warren group #/

_of three. The Chief Justice said that differentiating as Harlan did 35
* * * has no basis in law, logic or First Amendment pol-
icy. Increasingly.in this country, the distinctions between
governmental and private sectors are blurred * * *,

# Ibid., 155.
s Ibid., 158-9.
% Ibid., 163-165.
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This blending of positions and power has * * * occurred
in the case of of individuals so that many who do not hold public
office. at the moment are ney ertheless intimately.involved in
the resolution of important public questions, or by reason of
theu fame, shape events in areas of concern to society at,
lar ge
Y ~Vie Viewed in this context then, it is plain that although they
) E are hot ~ubJect to the restraints of the political process, “pub-
~ 1 lic figures” like “public officials,” often play an influential role
S i inordering society  * * ¥ Qurcitizenry has a legitimate
i and substantial interest in the conduct of quch persons, an(ln
; freedom of the press to engage in uninhibited debate about
* thejr involvement in public issues and events is as crucial as |
a..ft,,_is in the case of “public officials.”

[TThe New York Times standard is an important safeguard
for the rights of the press and public to inform and be informed
on matters of legitimate interest. Evenly applied to cases
involving “public men”—whether they be “public officials” or
“public figures”—it will afford the necessary insulation for
the fundamental interests which the first Amendment was
designed to protect.

Under any reasoning, General Walker was a public man in
whose public conduct society and the press had a legitimate
and substantial interest.

So public figure Walker lost his case because Harlan found no “ex-
treme daparture from responsible reporting” by the Post and Warren
found no “actual malice.” But public figure Butts, according to both
opinions, should win his case against the Saturday Evening Post, and
keep the $460,000 that he had been awarded at trial. The Post had
stated that Butts had revealed his school's football secrets to Alabama
coach Paul Bryant just before a game between the schools. The article
said that one George Burnett had accidentally been connected, in using
the telephone, to the conversation between the two in which Butts
told Bryant the secrets. According to the article, Burnett made notes
of the conversation as he listened, and the Post obtained his story.
Justice Harlan’s analysis of the Post’s methods of investigation—anal-
ysis that was noted with approval in the separate opinion of chief
Justice Warren—found the Post wanting. He said, in part: %

The evidence showed that the Butts story was in no sense
“hot news” and the editors of the magazine recognized the
need for a thorough investigation of the serious charges.

# Ibid.. 157
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Elementary precautions were, nevertheless, ignored. The
Saturday Evening Post knew that Burnett had been placed
on probation in connection with bad check charges, but pro-
ceeded to publish the story on the basis of his affidavit without
substantial independent support. Burnett’s notes were not
even viewed by any of the magazine personnel prior to pub-
lication. John Carmichael who was supposed to have been
with Burnett when the phone call was overheard was not
interviewed. No attempt was made to screen the films of
the game to see if Burnett’s information was accurate, and
no attempt was made to find out whether Alabama had ad-
justed its plans after the alleged divulgence of information.

Again, there was the application of different standards by Harlan
and Warren. Harlan found this kind of reporting to be “highly un-
reasonable conduct constituting an extreme departure from the stan-
dards of investigation and reporting ordinarily adhered to by respon-
sible publishers.” And in Chief Justice Warren’s opinion, it was
evidence of “reckless disregard” of whether the statement were false
or not.

Justices Black and Douglas joined the three who endorsed Warren’s
opinion on.a SMEIETaLier Zapplying the same actual malice require;
Jnent to public figures as to public officials.. Thus five justices provided
a majority for this standard to prevail over Harlan’s “extreme depar-
ture” standard. Further, Warren had said he could not believe that
“a standard which is based on such an unusual and uncertain formu-
lation” as Harlan’s could either guide a jury or afford “the protection
for speech and debate that is fundamental to our society and guar-
anteed by the First Amendment.” 3 Nevertheless, Justice Harlan’s
“extreme departure” from responsible reporting has had a persistent
if minor influence in subsequent decisions,

In an evolving sphere of the law, lower courts seek guidance not
only in rules endorsed by a majority of the Supreme Court but also
in opinions embraced by fewer than five justices. That search, ap-
parent in lower courts’ occasional use of Justice Harlan’s “extreme
departure” standard, was vastly more prominent in their employment
and elaboration of Justice Douglas’ reasoning in Rosenblatt v. Baer,
1966. Pointing out first, in his concurring opinion, why public figures

« Ibid., 163

# Cerrito v. Time, Inc., 302 F.Supp..1071 (D.C.Cal.1969); Fotochrome Inc. v. New
York Herald Tribune Inc., 61 Misc.2d 226, 305 N.Y.S.2d 168 (1969); Holmes v. Curtis
Pub. Co., 303 F.Supp. 522, 525 (D.C.S.C.1969); Buckley v. Vidal, 50 F.R.D. 271
(D.C.N.Y.1970); Cervantes v. Time Inc., 330 F.Supp. 936 (D.C.Mo0.1971). See esp.
Chapadeau v. Utica Observer-Dispatch, 88 N.Y.2d 196, 379 N.Y.S.2d 61, 341 N.E.2d
569 (1975) for the New York courts’ development of a “fault” standard in libel cases
brought by private persons under Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct.
2997 (1974).

» 383 U.S. 75, 86 S.Ct. 669 (1966).
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as well as public officials should be required to prove actual malice in
libel suits, Douglas then went further and said it really didn't matter
much whether.the people involved were public or private: The heart
of the matter was “* * * whether a public isswe not a public,

" official, is involved.” For the next eight years, courts struggled with

variations on this theme before a majority of the Supreme Court ruled
in Gertz v. Robert Welch, Inc.," and rejected it.

During this period 1967-1974, private persons involved in matters
of publie interest (Douglas’ “public issues”) were often faced with prov-
ing New York Times malice in their libel suits, no matter that many
were unwilling partiecipants in public events. Not only Douglas’ rea-
soning supported the extension of the rule to private persons. A 1967
decision of the U.S. Supreme Court in the realm of privacy—Time,
Inc. v. Hill—did also."

Life magazine had published an article about a play based on a book
about a family held hostage in its home by convicts. The article said
that the novel was “inspired” by the true-life ordeal of the James Hill
family. Hill sued, saying the article gave the impression that the play
“mirrored the Hill family’s experience” and referred to the play as a
re-enactment of the Hills’ ordeal, whereas Life knew this to be false.
Hill won at trial, Life appealed, and the Supreme Court brought the
Times v. Sullivan rule to bear against Hill. It said that a play is a
matter of public interest, and even though Hill was a private citizen,
he would have to prove that Life published the report with knowledge
of falsity or reckless disregard of the truth—the new aetual malice of
Times v. Sullivan.#2 (The case is discussed in Chap. 6.)

Having borrowed the malice rule from libel to apply it in privacy,
the law now reversed the flow: Lower courts took the new “matter
of public interest” interpretation—the broadest possible application of
the public principle—from the Time v. Hill privacy case and began
applying it in libel. The private individual who believed he was de-
famed would have to prove actual malice if the damaging news story
concerned any matter of public interest. Now lower courts put this
rule to work in libel suits brought by a mail-order medical testing
laboratory against CBS and Walter Cronkite; # by a man who said
he had been identified incorrectly by NBC as a homosexual who had
involved himself in the defense of Lee Harvey Oswald, accused assassin
of Pres. John F. Kennedy; ** by taxicab firm owners who said they

418 U.8. 323, 94 S.Ct. 2997 (1974).
#1385 U.S. 374. 87 S.Ct. 534 (1967).
4 Ihid., 388

# United Medical Laboratories, Inc., v. Columbia Broadeasting System, Inc., 404
F.2d 706 (9th Cir. 1968), certiorari denied 394 U.8. 921, 89 S.Ct. 1197 (1969).

# Davis v. National Broadeasting Co., 320 F.Supp. 1070 (D.C.La.1970).
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were falsely charged in a newspaper with furnishing liquor to minors;
by a basketball player of whom a magazine said he was “destroyed”
professionally by the skill of another.4

Then in the famous case of Rosenbloom v. Metromedia, Inc R m
1971, a plurality of three justices of the U.S. Supreme Court approved
extending the actual malice requirement in libel whenever the news
was a “matter of public interest.” It denied recovery for libel to George
Rosenbloom, distributor of nudist magazines in Philadelphia, a private
citizen involved in a matter of public interest. Metromedia radio

station WIP had said Rosenbloom had been arrested on charges of '

possessing obscene literature, and linked him to the “smut literature

rackets.” Later acquitted of obscenity charges, Rosenbloom sued for ;
libel in the WIP broadcasts, and won $275,000 in trial court before :
losing upon the station’s appeal. In the U.S. Supreme Court, five =
justices agreed that Rosenbloom should not recover. Three of them ,

endorsed the “matter of public interest” rationale, laid out in Justice "l
William J. Brennan'’s plurality opinion: 4 ,/

If a matter is.a subject of.public_or.general interest,. it
cannot suddenly become. less. so merely because a private ,‘9

individual is involved, or because in some sense the individual =~ <k wies

did not “voluntarily” ch00qe to become involved. The public’s
primary interest is in the event * * *. We honor the
commitment to robust debate on public issues, which is em-
bodied in the First Amendment, by extending constitutional
protection to all discussion and communication involving mat-
ters of public or general concern, without regard to whether
the persons involved are famous or anonymous. -

Lower courts accepted the plurality opinion as ruling. The sweep
of “matter of public or general interest” was so powerful that few libel
suits, whether by public or private persons, were won. Commenta-
tors on press law forecast the disappearance of libel suits. But in
mid-1974, hardly three years after Rosenbloom, the support of a three-
justice plurality in that decision for the “matter of public interest”
interpretation revealed itself as a shaky foundation. A five-man ma-
jority of the U.S. Supreme Court rejected it as a rule in Gertz v.
Robert Welch, Inc.: ¥ Requiring private persons libeled in stories
that were “matters of public interest” to prove actual malice was not
required by the Constitution. The Rosenbloom standard had focused
on the topic or subject matter (“Was it a topic. of general or public

5 West v. Northern Pub. Co., 487 P.2d 1304 (Alaska 1971).
% Time, Inc. v. Johnston, 448 F.2d 378 (4th Cir. 1971).
47403 U.S. 29, 91 S.Ct. 1811 (1971).

# Tbid., at 1824.

9418 U.S. 323, 94 S.Ct. 2997 (1974).
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interest?”)—and it would not do. The standard would have to focus
instead on the plaintiff (“Is he or she a public figur e""). Several years
of judicial experimenting had ended, although much remained to be
settled.

SEC. 21. DEFINING “PUBLIC FIGURE”

Distinguishing a public from a private person under Gertz rests on
either of two bases—fame, notoriety, power or influence that
render one a public figure for all purposes, and the status that
makes one a public figure only for a limited range of issues.
In either case, the person assumes special prominence in the
resolution of public controversy

Lacivil action agamst Policeman Nucc1o who had shot and killed their
son and had been convicted of second degree murder. American

Opinion, a monthly publication given to the views of the John Birch
Society, carried an article saying that Gertz was an architect of a
“frame-up” of Nuccio, that he was part of a communist conspiracy to
discredit local police, and that he was a Leninist and a “Communist-
fronter.” Gertz, who was none of these things, brought a libel suit,
and for six years battled the shifting uncertainties of the courts’ at-
titudes toward “public official,” “public figure,” and “matter of public
interest” for the purposes of libel. A jury found libel per se and
awarded Gertz $50,000 in damages. But.the Seventh.Circuit Court
of Appeals ¥ ruled that because the American Opinion story concerned,
amatter of public interest, Gertz would have to show actual malice on
1ts part, even though he might be a private citizen. Objecting, Gertz,
appealed to the U.S. Supreme Court.

Private Individuals Exempted from Actual Malice Rule

With four other justices agreeing, Justice Powell wrote for the ma-
jority.5* The plurality opinion in Rosenbloom v. Metromedia, relied

-~ on by the Circuit Court, should not stand. Justice Powell had no
" quarrel with requiring public officials and public figures to prove actual

malice in their libel suits. But he reasoned that the legitimate state
interest in compensating injury to the ruputation of private individ-
uals—of whom it was found, Gertz was one—requires that such per-
sons be held to less demanding proof of fault by the offending news
medium—only “negligence,” rather than the stern actual malice. (See

# Gertz v. Robert Welch, Inc., 471 F.2d 801 (7th Cir. 1972). Almost a dozen years
after Gertz brought his first action, a federal jury awarded him a $400,000 judgment
after re-trial: Wall St. Journal, April 23, 1981.

31 Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997 (1974).
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Chap. 5 for this new standard.) They are at a disadvantage, compared
with public officials and public figures, where they are defamed: 3

Public officials and public figures usually enjoy significantly
greater access to the channels of effective communication and
hence have a more realistic opportunity to counteract false
statements than private individuals normally enjoy. Private

_individuals are therefore more vulnerable to injury, and the.
Astate interest in protectmg them is correspondingly greater,

More important than the likelihood that private individuals
will lack effective opportunities for rebuttal, there is a com-
peling normative consideration underlying the distinction be-
tween public and private defamation plaintiffs. _An individ-
ual who decides to seek governmental office must accept
certaln necessary consequences of that involvement in public,
affalrs He runs the risk of closer public scrutiny than might
otherw1se be the case. * * *

" Those classed as public figures stand in a similar position.
Hypothetically, it may be possible for someone to become a
public figure through no purposeful action of his own, but the
instances of truly involuntary public figures must be exceed-
ingly rare. For the most part those who attain this status
have assumed roles of special prominence in the affairs of
society.

* * # the communications media are entitled to act on
the assumption that public officials and public figures have
voluntarily exposed themselves to increased risk of injury
from defamatory falsehoods concerning them, No such as-
sumption is justified with respect to a private individual. He
has not accepted public office nor assumed an “influential role
in ordering society.” * * * He has relinquished no part
of his interest in the protection of his own good name, and
consequently he has a more compelling call on the courts for
redress of injury inflicted by defamatory falsehood.

The various new rules that were to change the face of libel law for
private plaintiffs as much as Times v. Sullivan had changed it for public
persons will be taken up in Chapter 5. Here our concern is with
defining “public figures” and elaborating further constitutional require-
ments under Times v. Sullivan for libel suits of those found to be
“public.”

Dissenting Justices Douglas and Brennan wanted to affirm the Court
of Appeals finding that anyone—including Gertz—would have to prove
actual malice in offending words from a story of general or public

s Ibid., 3009-10.
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interest. Brennan felt that the Gertz decision damaged the protection
which mass media ought to have under the First Amendment. Doug-
las repeated his view that the First Amendment would bar Congress
from passing any libel law; and like Congress, “States are without
power ‘to use a civil libel law or any other law to impose damages for
merely discussing public affairs’.” 53

- Brennan, who had written the plurality opinion in Rosenbloom, reit-

" erated his point there: “Matters of public or general interest do not

‘suddenly become less so merely because a private individual is in-
volved, or because in some sense the individual did not “voluntarily”
choose to become involved’.” 55 He found unconvincing the maJorlty s
reasoning that the private individual deserves a more lenient rule in
libel than the public official or public figure. As to their comparative
ability to respond through the media to defamation, he said it is un-
proved and highly improbable that the public figure will have better
access to the media. The ability of all to get access will depend on
the “same complex factor * * *: the unpredictable event of the
media’s continuing interest in the story.” As to the assumption that
private people deserve special treatment because they do not assume
the risk of defamation by freely entering the public arena, he relied
on Time, Inc. v. Hill which had developed the reasoning thaf
“* * * voluntarily or not, we are all ‘public’ men to some de-

grees

Gertz Is Not a “Public” Person

Returning, now, to Gertz and the finding that he was a private
individual rather than a public person: The Supreme Court majority
first brushed off the notion that he might be considered a public official.

He’d never had a remunerative government position, and his only
“office” had been as a member of mayor’s housing committees years
before. As for the suggestion that he was a “de facto public official”
because he had appeared at the coroner’s inquest into the murder
(incidental to his representing the family in civil litigation): If that
made him a “public official,” the court said, all lawyers would become
such in their status as “officers of the court,” and that would distort
the plain meaning of the “public official” category beyond all recog-
nition.%

But the thorny possibility that Gertz was a public figure remained.
Because lower courts have so frequently drawn on the Supreme Court’s
treatment of the matter in Gertz, detail is called for here.

® Ibid., 3015.
s Ibid., 3018.
% Ibid., 3019.
% Ibid., 3012.
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To start with, the court said, the public figure designation may rest
on either of two alternative bases, and the persons in either case
“assume special prominence in the resolution of public questions.” 57
In either case, “they invite attention and comment.” i”\/?i‘f-
1. The first of the two is that kind of individual who “may achieve g Ve
such pervasive fame or notoriety,” or may occupy a position of “such
persuasive power and influence,” that he is deemed a public figure for
all purposes and in all contexts. One should not be deemed a public
personality for all aspects of his life, “absent clear evidence of general
fame or notoriety in the community and pervasive involvement in the
affairs of society.”

Gertz was not a public figure under this first rubric. He had, indeed,
been active in community and professional affairs, serving as an officer
of local civil groups and various legal agencies. He had published
several works on law. Thus he was well-known in some circles. But -, Geeraz.
he had “achieved no general fame or notoriety in the community.” No
‘member of the jury panel, for example, had ever heard of him.

2. The second of the “two alternative bases” under which some
persons assume special prominence in the resolution of public questions
or in the affairs of society is more common. Here, “an individual
voluntarily injects himself * * * into a particular public contro-
versy and thereby becomes a public figure for a limited range of issues.”
Alternative wording used by the court was that “commonly, those
classed as public figures have thrust themselves to the forefront of
particular public controversies in order to influence the resolution of
the issues involved,” 5

In determining the status of this person who has no general fame (ERTZ
or notoriety in the community, the court said the procedure should be. ' e gen oval
“to reduce the publicfigure questiontoa* * * meaningful context {ame or
by looking to the nature and extent of an individual’s participation in
the particular controversy giving rise to the defamation.” In this
statement the Court was rejecting the trend under Rosenbloom to
examine the topic of the news to determine whether the public principle
held, and instead to examine the individual and his role in public life.
Doing this for attorney Gertz, the court found again that he was not
a public figure: He had played only a minimal role at the coroner’s
inquest, and only as the representative of a private client; he had had
no part in the criminal prosecution of Officer Nuccio; he had never
discussed the case with the press; and he “did not thrust himself into

57 Ibid., 8013. Succeeding definitions and procedure in determining “public figure”
are taken from Gertz, pp. 3009 and 3013.

%8 As a variant of the “limited range of issues” public figure, the Court identified the
person who has not voluntarily entered a public controversy, but is drawn into it.
Subsequent decisions have heavily vitiated this concept. See M. L. Rosen, “Media
Lament: the Rise and Fall of Involuntary Public Figures,” 54 St.John’s L.Rev. 487,
Spring 1980.

Nelson & Teeter Mass.Comm. 4th £d.—5
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the vortex of this public issue * * *” nor “engage the public’s
attention in an attempt to influence its outcome.” Gertz was not, by
this second basis, a public figure, and he would not, consequently, have

to prove that American Opinion libeled him with actual malice. . _The
W preme Coust.ordered a new trial.

The modification of Times v. Sullivan and Rosenbloom by Gertz was
a damaging retreat in protection, in the eyes of media commentators.
Justice White, vigorously dissenting in Gertz, predicted that the de-
cision would be popular with media, but only opposition was to be
found in professional journalism publications.’*® Even in the years of
maximum protection, when lower courts—on their own at first and
later under the Rosenbloom plurality—were requiring private persons
to prove actual malice in their libel suits, it was not clear that there
was any reduction in the number of suits brought (although the number
of judgments won on appeal had dropped sharply). _Nowjournalists
suspected that althongh there were gains-for the media under Gertz—
in requiring plaintiffs to show fault and in limiting sharply the reaeh
of punitive damages—it was on the whole a great door-epenex. for libel
suits by private plaintiffs who no longer had to prove actual malice.

David A. Anderson, legal scholar and former journalist, argues that
even under the protection of the Rosenbloom interpretation, the self-
censorship by the press which Times v. Sullivan had sought to minimize
in establishing the malice rule and other safeguards, was real.s® Not
exclusively, but particularly, he finds, the unconventional, non-estab-
lished media, sometimes known as the “alternative” press, and the
world of magazines, are forced to self-censorship under Gertz. The
people about whom the alternative press writes are frequently from
spheres of life not much handled by the established newspaper media,
and thus not established as “public figures.” Further, he feels, the
Gertz negligence standard could work out to be defined in the late
Justice Harlan’s terms in Curtis Publishing Co.—“the standards of
investigation and reporting ordinarily adhered to by responsible pub-
lishers.” “For the advocacy press, adoption of this test would be
disastrous,” he says. “How much protection will the negligence re-
quirement of Gertz give a small underground newspaper if its practices
are to be compared with those of the New York Times?”6 A further
problem for the unconventional, of course, is the high cost of legal
defense.

Courts Determine the “Public” and the “Private” under Gertz

Whatever the level of press self-censorship under Gertz may be,
subsequent cases show that media will need to be discriminating.

8 Press Censorship Newsletter No. V, Aug.-Sept. 1974, p. 6. D. Charles Whitney,
“Libel * * *” Quill, Aug. 1974, pp. 22-25.

% David A. Anderson, Libel and Press Self-Censorship, 53 Tex.L.Rev. 422 (1975).

& David A. Anderson, “The Selective Impact of Libel Law,” Columbia Journalism
Review, 14:1, May/June 1975, pp. 38, 39.
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Sometimes, distinguishing the “public” from the “private” is not easy,
even for the judge, who makes the decision before the case goes to
the jury. One judge has said that the two concepts are “nebulous,”
and “Defining public figures is much like trying to nail a jellyfish to
the wall.” & Nevertheless, many findings seem straightforward in
the facts and in the decisions.

The first of the two Gertz categories of public figure is those who
“occupy positions of such persuasive power and influence they are
deemed public figures for all purposes.” This was the case with Myron
Steere, attorney for Nellie Schoonover in her trial and conviction for
first degree murder. Some time after the trial, the Associated Press
transmitted a story, published in newspapers and broadcast by radio,
that the Kansas State Board of Law Examiners had recommended to
the Kansas Supreme Court that it publicly censure Steere for his
conduct of the defense. The examiners found, among other things,
that Steere had entered into a “contingency agreement” with Mrs.
Schoonover, providing that he would get all but $10,000 of her late
husband’s estate if she was acquitted. Steere sued broadcasters and
newspapers for libel, charging inaccuracies in the stories.# The trial
court held that he would have to prove actual malice, for he was a
public figure for all purposes, and the Kansas Supreme Court agreed,
finding that “appellant was a public figure for all purposes by virtue
of his general fame and notoriety in the community.” Then it de-
scribed the reach and breadth of Steere’s involvement in the life of the
community: &

Myron Steere has been practicing law for 32 years in Franklin

County. For 8 of those years he was the county attorney.

He was well known in the community for the publicity he

received in that capacity. After Steere ended his service as .
county attorney, he served as special counsel for the board .
of county commissioners in a controversial dispute over the :
construction of a new courthouse. During plaintiff’s 32 years
in Franklin County, he was a prominent participant in nu-
merous social activities and served as an officer and repre- !
sentative for many professional, fraternal and social activities. |
He was well known to the public prior to his defense of Nellie
Schoonover. * * * He has achieved a position of some
influence in local affairs capped by his representation of Nellie

Schoonover in her well publicized, famous murder trial. We :
find the totality of his experience in Franklin County gave :
Myron Steere the requisite fame and notoriety in his com- :
munity to be declared a public figure for all purposes. /

~/

%2 Rosanova v. Playboy Enterprises, Inc., 411 F.Supp. 440, 443 (S.D.Ga.1976).
@ Steere v. Cupp, 226 Kan. 556, 602 P.2d 1267 (1979), 5 Med.L.Rptr. 2046.
& Ibid., 573-74, 1273-74, 2050-51.
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Not only a person may be a “public figure.” In Ithaca College v.
Yale Daily News, the facts started with the publication of “The
Insider’s Guide to the Colleges 1978-79," 404 pages of material com-
piled and edited by the Yale Daily News. Through stringers, the
editors obtained information on many colleges, and published of Ithaca
College such statements as “Sex, drugs, and booze are the staples of
life.” Tthaca College sued for libel, charging falsity and damage to its
business and academic reputation. While Ithaca terms itself a “pri-
vate” college, the New York Supreme court said it could not be such
in a libel suit.® The college assumes a role as a qualified educator of
many students, serves the public good, is responsible for fair dealing
with its students, the court ruled. It is recognlzed to be of “general
fame or notoriety in the community [with] pervasive inv olvement 1n
the affairs of society.” _The court decided that the college was a “public

figure for all purposes.”

Far more common than the person of general fame or notoriety who

is a public figure for all purposes in the individual who is such for a.
“imited range of issues.” Thus Dr. Frederick Exner for two decades

and more had been “injecting” and “thrusting” himself into the fluor-

idation-of-water controversy through speeches, litigation, books, and

articles. When he brought a libel suit for a magazine’s criticism of
hiz position, he wag adjudged a public figure for “the limited issue of
fluoridation” by having assumed leadership and by having attempted

to influence the outcome of the issue. He had taken the role of “at-

tempting to order society” in its concern with fluoridation.ss

Harry Buchanan and his firm were retained to perform accounting

services for the Finance Committee to Re-elect the President in 1971.

Common Cause brought suit in 1972 to force the Committee to report

transactions, and Buchanan's deposition was taken in the matter. In

reporting the suit, Associated Press compared matters involving Buch-

anan with the handling of money by convicted Watergate conspirator

Bernard L. Barker. Buchanan sued AP for libel, and on the question

whether he was a public figure, the court said “ves.” There was intense

interest in campaign finances at the time Buchanan was working for

the Committee. The system he helped set up for the Committee and

the cash transactions in which he took part, were legitimate matters

of public serutiny and concern. Buchanan was a key person for at-

tempts to investigate. He was an agent of the committee who vol-

untarily accepted his role, and as such a publi¢ figure.s

A businessman-president of a state bailbond underwriters’ associ-
ation attacked a Pennsylvania state commission’s report on bailbond
abuses and attempted to have the commission dissolved; he had in-

#(N.Y.Sup.Ct. 1153 1980), 6 Med. I, Rptr. 2180,
% Ioxner v. American Medical Assn, 12 Wash. App. 215, 529 P.2d 863 (1979).
% Buchanan v. Associated Press, 398 F.Supp. 1196 (D.D.C.1975).
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jected himself into controversy and was a public figure.®® The Unite
States Labor Party is a public political organization actively engaged
in publishing articles, magazines, and books, and is a public figure “at
least in regard to those areas of public controversy * * * inwhich
[it has] participated.®® The Church of Scientology seeks to play an
influential role in ordering society, has thrust itself onto the public
scene, and is a public figure.”™ An insurance company which, in view
of the insurance business’s power and influence, invites attention and
comment from the news media, is a public figure.™

If the above persons and organizations strike one as plainly appro-
priate public figures, where does the problem arise? What of the
above-quoted comment by a judge: “Defining public figures is much
like trying to nail a jellyfish to the wall.”? The fact is that there have
been hard cases—occasionally notorious, and often deeply disturbing
to media people who express dismay at courts’ finding certain individ-
uals to be private even though in the public eye.

We may start with the most spectacular, notorious case in the line
of separating “private” from “public” persons since Gertz. _Mary Alice
Firestone—wife of a prominent member of the wealthy industrial fam-
ily and member of the “society” elite of Palm Beach, Fla. (the “sporting
set,” as U.S. Supreme Court Justice Marshall called it)—went to court
to seek separate maintenance from her husband, Russell. He coun-
terclaimed for divorce on grounds of adultery and extreme cruelty.
The trial covered 17 months, both parties charging extramarital es-
capades (“that would curl Dr. Freud’s hair,” the trial judge said).
Several times during the 17 months, Mrs. Firestone held press con-
ferences. She subscribed to a clipping service. Time magazine re-
ported the trial’s outcome: Russell Firestone was granted a divorce
on grounds of extreme cruelty and adultery, Time said. But the trial
judge had not, technically, found adultery, and Mrs. Firestone sued
Time for libel.? A jury awarded her $100,000 and Time appealed,
arguing that Mrs. Firestone was a public figure and as such would
have to prove actual malice in Time’s story.

Justice Rehnquist, writing for the majority of five of the U.S. Su-
preme Court, said “no” to Time’s appeal. He quoted various passages
from the Gertz definition of ‘public figure’ which he said did not fit Mrs.

Firestone: “gpecial prominence in the resoluti ..questions,”
“persuasive ce,” “thrust themselves to the forefront

# Childs v. Sharon Herald, (Pa.Ct.Com.Pls. 1979), 5 Med.L.Rptr. 1597.

© J.S. Labor Party v. Anti-Defamation League, (N.Y.Sup.Ct.1980), 6 Med.L.Rptr.
2209.

© Church of Scientology v. Siegelman, 475 F.Supp. 950, (D.C.S.D.N.Y.1979), 5
Med.L.Rptr. 2021.

7 American Benefit Life v. McIntyre, 375 So.2d 239 (Ala.1979), 5 Med.L.Rptr. 1124.
7 Time, Ine. v. Firestone, 424 U.S. 448, 96 S.Ct. 958 (1976).
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of pa!tlchar public controversies in order to influence the resolution
of the issues involved.” The crux of the matter was that, for all the
publicity involved: 7

Dissolution of marriage through judicial proceedings is not
the sort of “public controversy” referred to in Gertz, even
though the marital difficulties of extremely wealthy individ-
uals may be of interest to some portion of the reading public.

In spite of her position in the “Palm Beach 400,” her press conferences,

and her clipping service, Mrs. Firestone was a “private” individual,

and her “private” marital affairs did not “become public for the pur-
oses of libel law solely because they are aired in a public forum.”

Predictably, news media were outraged at the designation of Mrs.
Firestone as “private.” Accustomed to think of official proceedings
including divorce trials as public matters which could be reported with-
out fear of injuring the privacy of the participants, journalists had to
make a conscious effort to think of Mrs. Firestone as in some sense
private. Their effort was made more difficult in that her position in
society had for years before the divorce placed her among the “news-
worthy,” and in the public eye. And with her use of clipping services
and press conferences during the drawn-out divorce trial, her “public”
character had seemed confirmed. What might the decision mean for
future cases? Media people suspected further Supreme Court nar-
rowing of their concept of those who are “public,” and their suspicions
were not long in being realized.

Three years after Firestone, the Supreme Court took up another
case whose background was also a public court proceeding. And
again, the fact that a libel plaintiff’s suit arose from his involvement
in an official public matter did not destroy private status for his libel
suit. Ilya Wolston had been summoned in 1958 to appear before a
grand jury that was investigating espionage, but failed to appear.
Later, he pleaded guilty to a charge of criminal contempt for failing
to respond to the summons and accepted conviction. Sixteen years
later, Reader’s Digest published a book by John Barron on Soviet
espionage in the U.S. The book said that the FBI had identified
Wolston as a Soviet intelligence agent. Wolston sued for libel. He
asserted that he had been out of the lime-light for many years, and
that if he had been a public figure during the investigations, he now
deserved to be considered private. The lower courts disagreed, say-
ing the long lapse of time was immaterial, that Soviet espionage of
1958 continued to be a subject of importance, and that Wolston thus
remained a public figure. He appealed to the Supreme Court, which
by a vote of 8-1 reversed the lower courts and determined that Wolston

» Ibid., 965.
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was a private person who would not have to prove actual malice in his
libel suit against the Reader’s Digest. Justice Rehnquist wrote: #

We do not agree with respondents and the lower courts
that petitioner can be classed as such a limited-purpose public
figure. First, the undisputed facts do not justify the conclu-
sion of the District Court and the Court of Appeals that pe-
titioner “voluntarily thrust” or “injected” himself into the
forefront of the public controversy surrounding the investi-
gation of Soviet Espionage. * * * It would be more
accurate to say that petitioner was dr: agged unwillingly into
the controver sy.. The gover nment pursued him in its inves-
tigation. Petitioner did fail to respond to a grand jury sub-
poena, and this failure, as well as his subsequent citation for
contempt, did attract media attention. But the mere fact
that petitioner voluntarily chose not to appear before the
grand jury, knowing that his action might be attended by
publicity, is not decisive on the question of public figure sta-
tus. In Gertz, we * * * emphasized that a court must
focus on  the “nature and éxtent of: an individual's par t1c1pat1on
in the particular controversy giving rise to the defamation.”
ok [Wolston] never discussed this matter with the press
and limited his involvement to that necessary to defend him-
self on the contempt charge. Itis clear that petitioner played
only a minor role in whatever public controversy there may
have been concerning the investigation of Soviet espionage.
We decline to hold that his mere citation for contempt ren-
dered him a public figure for purposes of comment on the
investigation of Soviet espionage.

Petitioner’s failure to appear before the grand jury and his
citation for contempt were no doubt “newsworthy,” but the
simple fact that these events attracted media attention is also
not conclusive of the public fignre issue. A private individual
is not automatically transformed into a public figure just by.
becoming involved in or associated with a matter that attracts
public attention  * * * . A libel defendant must show,
more than mere newsworthiness to justify application of the .
<demanding burden of New York Times. = * * *

Nor do we think that petitioner engaged the attention of
the public in an attempt to influence the resolution of the
issues involved * * *_  His failure to respond to the
grand jury’s subpoena was in no way calculated to draw at-
tention to himself in order to invite public comment or influ-
ence the public with respect to any issue * * *

# Wolston v. Reader's Digest Ass'n, 443 U.S. 157, 99 8.Ct. 2701 (1979).
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PJetitioner’s failure to appear before the grand jury appears
%1mp1y to have been the result of his poor health
¥ 77 In short, we find no basis whatever for concluding
that petitioner 1ehnqu1<hed, to any degree, his interest in the
protection of his own name.

This reasoning leads us to reject the further contention of
respondents that any person who engages in criminal conduct
automatically becomes a public figure for purposes of com-
ment on a limited range of issues related to his conviction..

Rehnquist’s last paragraph quoted above is a particularly sobering
note for media accustomed to consider criminal trials to be intensely
“public” affairs, and participants in them more inescapably “public”
than, say, Mrs. Firestone in her civil marital action. And, indeed,
within two months after the Wolston decision, the federal district court
for the Western District of Virginia held that the defendant in a murder
trial was a private person, not a public figure, for purposes of her libel
case. She had not “assumed a role of special prominence as a result
of the [murder] charge,” and she “did not inject herself into the hom-
icide trial to attract attention or influence a public controversy,” but
rather was dragged unwillingly into the controversy.™ The district
court relied extensively on the Wolston decision, and the Rehnquist

" . paragraphs pointed out above.

On the date of the Wolston decision, another Supreme Court ruling
on the definition of public figure was handed down, and again the
decision cast the public figure into a narrower light than a host of
journalists felt warranted. This time, the Court said that researcher
Ronald Hutchinson, who had received some $500,000 in federal gov-
ernment grants for his experiments, including some on monkeys’ re-
sponse to aggravating stimuli, was a private figure.® He would not
have to prove actual malice in his libel suit against Sen. William Prox-
mire of Wisconsin, who had labeled Hutchinson’s work “monkey busi-
ness” and had given a “Golden Fleece of the Month Award” to gov-
ernment funding agencies which he ridiculed for wasting public money
on grants to Hutchinson. A Proxmire press release, a newsletter,
and a television appearance were involved, all following Proxmire's
announcement of the Award on the senate floor.

Concerned about the narrowing of the definition of “public figure,”
media attorney James C. Goodale had reasoned in advance of the
decision that the lower courts’ holding that Hutchinson was, indeed,
a public figure deserved to be upheld in the Supreme Court. “Clearly
information about how our government grants money and who gets

» Mills v. Kingsport Times-News, 4756 F.Supp. 1005 (D.C.W.Dist.Va.1979) 5
Med.L.Rptr. 2288.

% Hutchinson v. Proxmire, 443 U.8. 111, 99 S.Ct. 2675 (1979).
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it,” he said, “should be the subject of unlimited comment by anyone—
especially by a U.S. Senator.” 7

The Supreme Court, however, did not see it that way. It reversed
the lower courts, saying that their conclusion that Hutchinson was a
public figure was erroneously based upon two factors: one, his success
in getting federal grants and newspaper reports about the grants, and
two, his access to media as represented by news stories that reported
his response to the Golden Fleece Award. But: 7 -

Neither of those factors demonstrates that Hutchinson was
a public figure prior to the controversy engendered by the ?
Golden Fleece Award; his access, such as it was, came aftei)
the alleged libel.

* % * Hutchinson’s activities and public profile are much
like those of countless members of his profession. His pub-
lished writings reach a relatively small category of profes-
sionals concerned with research in human behavior. To the
extent the subject of his published writings became a matter
of controversy it was a consequence of the Golden Fleece
Award. Clearly those charged with defamation cannot, by
their own conduct, create their own defense by making the
claimant a public figure. * * *

Hutchinson did not thrust himself or his views into public
controversy to influence others. Respondents have not iden-
tified such a particular controversy; at most, they point tQ

_concern about general public expenditures.  But that concern
is shared by most and relates to_most public expenditures;
it is not sufficient to make Hutchinson a public figure. Ifit
were, everyone who received or benefited from the myriad.
public grants for research could be classified as a public figure.,

“Subject-matter classifications”—such as general public expendi-
tures—had been rejected in Gertz as the touchstone for deciding who
would have to prove actual malice, the Court said: instead, the person
and his activities must be the basis. And, finally, the Court said it
could not agree that Hutchinson had such access to the media that he
should be classified as a public figure; his access was limited to re-
sponding to the announcement of the Golden Fleece Award.

Where, then, has the Supreme Court arrived in these major cases
on the evolving definition of “public figure”? The California Court of

7 “Court Again to Consider Who Is A Public Figure,” National Law Journal, Feb.
8, 1979, 23.

® Hutchinson v. Proxmire, 443 U.S. 111, 134-5; 99 S.Ct. 2675, 2688 (1979). Prox-
mire was reported to have settled the suit out of court for $10,000, and the Senate was
reported to have assumed his trial costs of more than $100,000. D.S. Greenberg,
“Press Was a Co-Villain in Proxmire’s Golden Gimmick,” Chicago Tribune, April 17,
1980.
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Appeal, four months after Wolston and Hutchinson, analyzed its own
understanding. It chose to do this in reversing a lower court finding
that a public school teacher was a public figure after a storm of con-
troversy arose over a book she had assigned to her class, and she had
brought libel suit against her critics. The Court of Appeal gave Cal-
ifornia’s former definition of public figure and said it would now have
to be abandoned: ™

“ ‘Public figures’ are those persons who, though not public
officials, ‘are involved in issues in which the public has a
justified and important interest.” Such figures are, of course,
numerous and include artists, athletes, business people, dilet-
tantes, anyone who is famous or infamous because of who he
is or what he has done.”

Then it went on to state that the following new definition, growing out
of the recent Supreme Court decisions, would be the standard instead:

In our view, the definition of “public figure” which has
evolved from Butts through Gertz, Firestone and Wolston
incorporates as an element a requirement that the libel plain-
tiff must have voluntarily and actively sought, in connection
with any given matter of public interest, to influence the
resolution of the issues involved. To us it seems clear that
only by such voluntary and active participation could an in-
dividual be said to have relinquished * * * his interest
in the protection of his own name.”

The teacher had merely ordered copies of the book in question and
subsequently had participated in the controversy inspired by the book
“only to the extent required by school regulations or made necessary
by inquiries from the media.” She did not meet the new requirement
for “public figure.”

A further interpretation came from the Federal Court of Appeals
for the District of Columbia. In determining “public figure”, it said: 8
“* * * the court must ask whether a reasonable person would
haye concluded that this plaintiff would play or was seeking to play
4_major ro

le Tn determining the outcome of the controversy
* ok ok M

SEC. 22. SPECIAL ISSUES: ACTUAL MALICE, NEUTRAL
REPORTAGE, SUMMARY JUDGMENT, AND DISCOVERY

Actual Malice

If a libel plaintiff is found by the judge to be a public official or public
figure, his next move is to try to show that the offending words were

* Franklin v. Lodge 1108, 97 Cal. App.3d 915, 159 Cal. Rptr. 131 (1979), 5 Med. L. Rptr.
1977, 1982-83.

% Waldbaum v. Fairchild Pubs., 627 F.2d 1287 (4th Cir. 1980), 5 Med.L.Rptr. 2629,
certiorari denied U.S. —_, 101 S.Ct. 266 (1980).
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published with actual malice. This term, as we have seen, is defined
by the Supreme Court as reckless disregard for falsity in the words,
or as knowledge that the publication is false. The burden is on the
plaintiff to prove falsity, although the defendant may well undertake
to demonstrate truth—a complete defense.

It is worth remembering that, as was said earlier (p. 99), the
actual malice of Times v. Sullivan is quite different from the concept
“malice” as it is usually understood. The word ordinarily has to do
with hostility, ill will, spite, intent to harm—as, indeed, it was defined
in libel law for generations before Times v. Sullivan, and as it continues
to be defined in its tort-related sense in state libel law where the
constitutional standard does not apply (see Chap. 5). The Supreme
Court has said that “actual malice” is a “term of art, created to provide
a convenient shorthand expression for the standard of liability that
must be established” & where public persons bring libel suits. The
court that is trying the libel issue must direct itself to the factual issue
as to the defendant’s subjective knowledge of actual falsity or his high
degree of awareness of probable falsity before publishing.®2 Thus, as
a Florida court of appeals put it in a case involving a long series of
newspaper articles critical of a school superintendent, there was not
a single article that was a false statement of fact made with actual
malice, even though “most of the articles and cartoons can fairly be
described as slanted, mean, vicious, and substantially below the level

of objectivity that one would expect of responsible journalism
% % % g3

Very soon after Times v. Sullivan had established the new definition
of actual malice, the Supreme Court began the process of defining
“veckless disregard.” In Garrison v. Louisiana,® a criminal libel ac-
tion, it said that reckless disregard means a “high degree of awareness
of probable falsity” of the publication, and in 1968 in St. Amant v.
Thompson, it said that for reckless disregard to be found, “There must
be sufficient evidence to permit the conclusion that the defendant in
fact entertained serious doubts as to the truth of his publication.®

St. Amant read, in a televised political campaign speech, the accu-
sation by one Albin that Herman Thompson had had money dealings
with another man accused of nefarious activities in labor union affairs.
Thompson sued for defamation, and the Supreme Court of Louisiana
upheld a judgment in his favor. It said there was sufficient evidence
that St. Amant recklessly disregarded whether the statements about

8t Cantrell v. Forest City Pub. Co., 419 U.S. 245, 95 S.Ct. 465 (1974).

2 Orr v. Argus-Press Co., 586 F.2d 1108 (6th Cir. 1978).

# Early v. Palm Beach Newspapers, Inc., 334 So.2d 50 (Fla. App.1976).
8 379 U.S. 64, 74, 85 S.Ct. 209, 216 (1964).

8 St. Amant v. Thompson, 390 U.S. 727, 731, 88 S.Ct. 1323, 1825 (1968).
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Thompson were true or false. The United States Supreme Court
reversed the decision.

Reviewing decisions since New York Times Co. v. Sullivan, it said: %

These cases are clear that reckless conduct is not measured
by whether a reasonably prudent man would have published,
or would have investigated before publishing. There must
be sufficient evidence to permit the conclusion that the de-
fendant in fact entertained serious doubts as to the truth of
his publication. Publishing with such doubts shows reckless
disregard for truth or falsity and demonstrates actual malice.
But the decision added that a defendant may not count on a favorable
verdict merely by testifying that he published with a belief that the
statements were true: &

The finder of fact [jury or judge] must determine whether
the publication was indeed made in good faith. Professions
of good faith will be unlikely to prove persuasive, for example,
where a story is fabricated by the defendant, is the product
of his imagination, or is based wholly on an unverified anon-
ymous telephone call. Nor will they be likely to prevail when
the publisher’s allegations are so inherently improbable that
only a reckless man would have put them in circulation.
Likewise, recklessness may be found where there are obvious
reasons to doubt the veracity of the informant or the accuracy
of his reports.

In this case, the Supreme Court found, there was no evidence that
St. Amant was aware of the probable falsity of Albin’s statement about
Thompson.  Albin had sworn to his statements and St. Amant had
verified some of them, and Thompson’s evidence had failed to dem-
onstrate “a low community assessment of Albin’s trustworthiness.”

As for the specifying of reckless disregard in Garrison v. Louisiana:
Garrison, a Louisiana prosecuting attorney, had attacked several
judges during a press conference, for laziness and inattention to duty.
He was convicted of criminal libel, and the Supreme Court of the
United States reversed the conviction. It said that the fact that the
case was a criminal case made no difference to the principles of the
Times v. Sullivan rule, and that malice would have to be shown. And
the “reckless disregard” of truth or falsity in malice, it said, lies in a
“high degree of awareness of probable falsity” on the part of the pub-
lisher. Nothing indicated that Garrison had this awareness of falsity
when he castigated the Louisiana judges.

% Ibid., 1325.
8 Ibid., 1326.
%379 U.S. 64, 85 S.Ct. 209 (1964).
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Since the first case providing the constitutional protection in libel,
the courts have been at pains to distinguish between “reckless disre-
gard of truth” and “negligence.” ® The latter is not enough to sustain
a finding of actual malice. In the leading case, the Court went to this
point. Errors in the famous advertisement, “Heed Their Rising
Voices,” could have been discovered by the New York Times adver-
tising staff had it taken an elevator up a floor to the morgue and
checked earlier stories on file. Failure to make this check, the Su-
preme Court said, did not constitute “reckless disregard”; at the worst
it was negligence, and negligence is not enough to indicate malice.%
(In Chapter 5, we shall examine other situations in which negligence
does apply.)

In another case, a New York congressman sued the Washington
Post for a story by columnist Drew Pearson which the Post carried.
The story accused the congressman of bribe-splitting. The Post did
not check the accuracy of the columnist’s charges. The Federal Court
of Appeals held that the Post showed no reckless disregard in not
verifying Pearson’s charge, regardless of Pearson’s reputation for ac-
curacy. The court held that to require such checking by the Post
would be to burden it with greater responsibilities of verification than
the Supreme Court required of the New York Times in the landmark
case. It said: *

Verification is * * * a costly process, and the news-
paper business is one in which survival has become a major
problem. * * * We should be hesitant to impose re-
sponsibilities upon newspapers which can be met only through
costly procedures or through self-censorship designed to avoid
risks of publishing controversial material. The costliness of
this process would especially deter less established publishers
from taking chances and, since columns such as Pearson’s are
highly popular attractions, competition with publishers who
can afford to verify or to litigate, would become even more
difficult. It is highly unlikely, moreover, that the form of
journalism engaged in by Pearson and other columnists could
survive in the face of a rule requiring verification to negate
recklessness. Pearson and his fellow columnists seek and
often uncover the sensational, relying upon educated instinet,
wide knowledge and confidential tips. Verification would be
certain to dry up much of the stream of information that finds
its way into their hands. Whether or not this would please
a number of us is irrelevant. What matters is that a rule

# Priestely v. Hastings & Sons Pub. Co. of Lynn, 360 Mass. 118, 271 N.E.2d 628
(1971); A. S. Abell Co. v. Barnes, 258 Md. 56, 265 A.2d 207 (1970).

% New York Times Co. v. Sullivan, 376 U.S. 254, 288, 84 S.Ct. 710, 730 (1964).
# Washington Post Co. v. Keogh, 125 U.S.App.D.C. 32, 365 F.2d 965, 972-973 (1966).
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requiring certification in the absence of evidence that the
publisher had good reason to suspect falsity would curtail
substantially a protected form of speech.

In Time, Inc. v. Hill, it was shown that a story said that a play “re-
enacted” the ordeal of the Hill family, held as hostages in their home
by convicts. Testimony in the trial showed that the Life editor pos-
sessed in his “story file” several news clippings that portrayed the
real-life ordeal as non-violent and thus different from the play. The
clippings also said that the author of the play had stated that it “was
based on various news stories” of incidents in at least four states.
Was it reckless disregard for Life to say incorrectly that the play “re-
enacted” the Hill family experience, when a correct version of the
experience was on hand for checking in the editor’s story file? The

. Supreme Court did not say, but ruled that the question was a real one
,\‘7\ and should be decided by a jury in any retrial of the case.%

&S+ Turning now to cases in which libel suits have been won on grounds

\ ! ;é‘, that the publisher showed reckless disregard for truth: The earliest

& was the 1967 case, Curtis Publishing Co. v. Butts, treated above, in

‘\*Q which the former athletic director of the University of Georgia sued

- %\ % for a Saturday Evening Post story accusing him of conspiring to “fix”
N a football game between Georgia and Alabama. The Post had relied
\\g on the story of Burnett, a man serving on probation in connection with

bad check charges, had not seen Burnett’s notes about the alleged
telephone conversation he said he had overheard, had not interviewed
a man supposedly in the company of Burnett at the time of the phone
conversation. Furthermore, the story was not “hot news” that de-
manded immediate publication. In the words of part of the Supreme
Court, this was reckless disregard of whether the statements were
true or false; to other members it was “highly unreasonable conduct
constituting an extreme departure” from responsible reporting stan-
dards.®

Goldwater v. Ginzburg® was decided in 1969. Here Sen. Barry
Goldwater, running as the Republican candidate for President of the
United States, sued the publisher of Fact for libel. At issue was an
article advertised as “The Unconscious of the Conservative: A Special
Issue on the Mind of Barry Goldwater.” One article portrayed him
as “paranoid,” and under “an inner conviction that everybody hates
him and it is better to attack them first”; these statements were based
on editor Ginzburg’s own conclusion without benefit of expert psychi-
atric advice. Another reported the results of a “poll” of psychiatrists,
using methods termed invalid by an expert witness at the trial and by

%2 Time, Inc. v. Hill, 385 U.S. 374, 393-394, 87 S.Ct. 534, 544545 (1967).

8 Curtis Pub. Co. v. Butts, 388 U.S. 130, 155, 87 S.Ct. 1975 (1967). Supra, fn. 38
for subsequent cases employing “extreme departure” standard.

# 414 F.2d 324, 331 (2d Cir. 1969).
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many respondents in the survey. A jury found for Goldwater, $1.00
in compensatory damages and $75,000 in punitive damages. The
Court of Appeals unheld the verdict, saying that a false charge of
mental illness is libel per se in New York, place of publication, and
that reckless disregard or knowing falsehood was proved.

A federal court found reckless disregard in the Washington Star’s
articles about the financing of the Airlie Foundation which operates
a conference center in Virginia. Star reporter Robert Walters had
gone to a press conference of one Higgs, who gave each reporter a 16-
page handout. Higgs said that the foundation was secretly financed
by government agencies including the Pentagon, the Central Intelli-
gence Agency (CIA) and the State Department. Star stories on two
successive days carried these statements, and some that did not come
from Higgs. Airlie brought suit, and the jury returned verdicts of
$419,800 to the corporation and $100,000 to Head, founder of the foun-
dation. The Star moved for a judgment notwithstanding the verdict.

The federal court upheld the verdict, reducing the awards to $50,000
and $10,000. One point of evidence for reckless disregard was that
the Star’s editor-in-chief, Newbold Noyes, called a personal friend at
the CIA the evening that the first story ran—the friend being Richard
Helms, the director of the CIA. Helms told Noyes the story was
false, and Noyes testified that this conversation left him “considerably
shaken as to my original impression as to the validity of Mr. Higgs’
charges.” The second-day story repeated the charges, though em-
phasizing Head’s denial, and added other details: that a “government
source” denied the financing, but that “the CIA declined to comment
on the charges * * *.” Fresh details also said that there was a
large discrepancy between Arlie’s 1965 expenses ($49,684) and its in-
come ($561,205), when actually the expenses were $500,000 more than
the story stated; and in this discrepancy, the reporter’s testimony
showed conflicts as to why he had included the figures. In approving
the jury finding of reckless disregard, the court said: %

Faced with this testimony and evidence there was a basis
established with convincing clarity upon which the jury might
well have concluded these details were known by the Star to
be false and were added by it to lend credence to the Higgs
charges at a time when it entertained serious doubts as to the
validity of those charges. Accordingly, the Court concludes
that the evidence was sufficient to go to the jury on the ques-
tion of whether the Star published “with knowledge that it
was false or with reckless disregard of whether it was false
or not” as required by the New York Times case.

% Airlie Foundation, Inc. v. Evening Star Newspaper Co., 337 F.Supp. 421, 428
(D.D.C.1972). See also Mahnke v. Northwest Publications, Inc., 280 Minn. 328, 160
N.W.2d 1 (1968).
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“Reckless disregard” is shown rather often in libel suits, then. But
not often is it shown that a news medium has published defamation in
the knowledge that it was false, the second aspect of actual malice,
although, as the court said in the case above, it may have been present
there.

While the Supreme Court has made it plain that it will not substitute
its judgment for an editor’s in deciding what news to run,* where
reporting standards in fact-gathering are at issue for actual malice,
the Supreme Court and other courts are much engaged in the defining
of journalistic standards. Thus very early in the line of decisions
under Times v. Sullivan, actual malice was found in Butts % where the
news was not a breaking, deadline story (not “hot news”) and there
was time to verify potentially libelous statements. Various state-
court decisions have ruled similarly: where a reporter did not make
personal contact with anyone involved in the event; % and where the
publication relied on an obviously biased source, was advised of the
falsity of information, and published with no further investigation of
the story.®

State Sen. Richard Schermerhorn of New York was interviewed by
reporter Ron Rosenberg of the Middletown Times Herald Record
about the senator’s proposal for the redevelopment plan (the NDDC)
in Newburgh. They discussed community controversy about whether
minorities’ chances for benefiting from NDDC were sufficient. Ro-
senberg wrote a story which was published under the headline
SCHERMERHORN SAYS NDDC CAN DO WITHOUT BLACKS.
There was no reference to this in the story. A storm of protect against
the senator arose, and Senators Beatty and von Luther proposed a
resolution of censure in the Senate against Schermerhorn. In a later
story, Beatty was quoted as saying that he had access to tapes in which
Schermerhorn made subtle anti-black and anti-Semitic statements.

Schermerhorn denied making the headline statement and told his
Senate colleagues that if there were tapes showing he had made such

statements, he would be unfit to serve in the Senate and would resign.
He brought a libel suit, and charged knowing falsehood.! .At trial,

_Rosenberg agreed that Schermerhorn had not told him what the head-

line and that a copy editor—who was never produced at the
Jtrial—had writtenit. But both von Luther and Beatty testified, that,
in telephone call§ to them, Rosenberg had assured them that Scher-

merhorn had said that the NDDC could do without blacks, and von

% Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831 (1974).
# Curtis Pub. Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975 (1967).
% Akins v. Altus Newspapers, Inc., 609 P.2d 1263, 1269 (0kl.1977).

# Stevens v. Sun Pub. Co., 270 S.C. 65, 240 S.E.2d 812 (1977); certiorari denied 436
U.S. 945, 98 S.Ct. 2847 (1978).

! Schermerhorn v. Rosenberg, (N.Y.S.Ct. App.Div. 3/17/80), 6 Med.L.Rptr. 1376.
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Luther added that Rosenberg volunteered that he had a tape in which
Schermerhorn made racial and ethnic slurs. The tape was never
produced, although both senators testified that they made repeated
requests for it.

The jury was unconvinced that a copy editor who never showed up
for Rosenberg’s trial had written the headline, and in addition, the
jury had von Luther’s and Beatty’s testimony that Rosenberg assured
them the headline was accurate. The jury brought in a verdict of
$36,000 in damages for Schermerhorn. The New York Supreme
Court, Appellate Division, upheld the verdict on three of four counts
saying “In our view, then, the evidence was sufficient to sustain the
jury’s determination that Rosenberg * * * had composed a de-
famatory headline with actual knowledge that the matter asserted
therein was false.” 2

Dun & Bradstreet, in a credit report to subscribers, linked Joseph
F. Morgan to his brother, Claude B., in a scheme of incorporating
retail stores and defaulting on obligations due suppliers. The publi-
cation implied that Joseph F. was a deadbeat and fraud, and as a result
his credit was terminated and finally his drug business was destroyed.
Despite notices from Joseph to Dun & Bradstreet that he had not since
1959 associated with his brother in business, and responsible third
parties’ similar notices, the company republished the report in No-
vember 1965 and March 1966, “in the teeth of findings by [its own]
agent Olney that there was no business connection between the Morgan
brothers in 1965.” The Court of Appeals held that “The subsequent
publication of a libel with knowledge of its falsity is proof of malice.” 3
Morgan’s recovery included $25,000 punitive damages.

Neutral Reportage

A new doctrine in libel, termed the privilege of “neutral reportage”
or “neutral reporting,” emerged in 1977 from the U.S. Court of Ap-
peals, Second Circuit, in Edwards v. National Audubon Society.® It
raised the possibility that requiring plaintiffs to prove actual malice
might become seriously weakened or even damaged beyond repair.
The court, Judge Irving Kaufman writing, found that the Constitution
protects accurate, disinterested news reporting of accusations made
against public figures regardless of the reporter’s view of their truth.
It is related to the long-standing common-law and statutory doctrine
of qualified privilege—immunity from successful libel suit for fair and
accurate reports without comments, of official proceedings (see Chap.

z Jbid., 1381.
3 Morgan v. Dun & Bradstreet, Inc., 421 F.2d 1241, 1242 (5th Cir. 1970).

4556 F.2d 113 (2d Cir. 1977). See Kathryn D. Sowle, “Defamation and the First
Amendment: The Case for a Constitutional Privilege of Fair Report,” 54 NYU L.Rev.
469, June 1979.
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5): The society needs an unvarnished and accurate account of its public
figures, Edwards says, even as it needs the same of official public
proceedings.

The New York Times carried a story reporting accurately a National
Audubon Society spokeman’s written statement that some scientists
were paid to lie about the effects of the insecticide DDT upon birds.
Outraged scientists who were implicated brought libel suit against the
Society and the Times. A jury returned a verdict for the scientists,
and the case was appealed. Judge Kaufman wrote for the Court of
Appeals that “* * * a libel judgment against the Times, in face
of this finding of fact, is constitutionally impermissible.” He rea-
soned: 5

At stake in this case is a fundamental principle. Succinctly
stated, when a responsible, prominent organization like the
National Audubon Society makes serious charges against a
public figure, the First Amendment protects the accurate and
disinterested reporting of those charges, regardless of the
reporter’s private views regarding their validity. See Time,
Inc. v. Pape, 401 U.S. 279, 91 S.Ct. 633 (1971) * * *
What is newsworthy about such accusations is that they were
made. We do not believe that the press may be required
under the First Amendment to suppress newsworthy state-
ments merely because it has serious doubts regarding their
truth. Nor must the press take up cudgels against dubious
charges in order to publish them without fear of liability for
defamation * * *_ The public interest in being fully
informed about controversies that often rage around sensitive
issues demands that the press be afforded the freedom to
report such charges without assuming responsibility for them.

The contours of the press’s right of neutral reportage are,
of course, defined by the principle that giveslife toit. Literal
accuracy is not a prerequisite, if we are to enjoy the blessings
of a robust and unintimidated press, we must provide im-
munity from defamation suits where the journalist believes,
reasonably and in good faith, that his report accurately con-
veys the charges made.

Kaufman limited the reach of the doctrine in somewhat the same
way that the old protection of qualified privilege does. He said that
a publisher who “in fact espouses or concurs in the charges made by
others, or who deliberately distorts these statements to launch a per-
sonal attack of his own on a public figure, cannot rely on a privilege
of neutral reportage. In such instances he assumes responsibility for
the underlying accusations.” But in this case, Kaufman said, reporter
John Devlin wrote an accurate account, did not espouse the Society’s

¢ Edwards v. National Audubon Society, 556 F.2d 113, 120 (2d Cir. 1977).
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position, and included the indignant scientists’ reactions to the charge
in the article. “The Times article, in short, was the exemplar of fair
and dispassionate reporting of an unfortunate but newsworthy con-
tretemps. Accordingly, we hold that it was privileged under the First
Amendment.¢

Welcome as the new protection was in media circles, it quickly was
met by an opposing view—from the U.S. Court of Appeals, Third
Circuit. Writing in Dickey v. CBS, Judge Hunder ruled for the court
that “no constitutional privilege of neutral reportage exists.” The
case involved a libel action resulting from a television broadcast of a
pretaped talk show in which an incumbent Pennsylvania congressman
accused a public figure of accepting payoffs. Although CBS won the
case, it was not on “neutral reportage” ground, which Hunder said
flies in the face of the much-cited decision of 1964 in St. Amant v.
Thompson (above, p. 123).7

The apparent holding of Edwards—that whenever remarks
are judged by the press to be “newsworthy,” * * * they
may be published without fear of a libel suit even if the pub-
lisher “has serious doubts regarding their truth,”
* * *__{g contrary to the Supreme Court’s ruling in St.
Amant. While the Second Circuit found that there can be
no liability despite the publisher’s “serious doubts” as to truth-
fulness, St. Amant holds that for libel against a public figure
to be proved, “[t]here must be sufficient evidence to permit
the conclusion that the defendant in fact entertained serious
doubts as to the truth of his publication. Publishing with
such doubts shows reckless disregard for truth or falsity and
demonstrates actual malice.” 390 U.S. at 731, 88 S.Ct. at
1325 (emphasis added).

* k¥

We therefore conclude that a constitutional privilege of
neutral reportage is not created * * * merely because
an individual newspaper or television or radio station decides
that a particular statement is newsworthy.

Several courts have followed Edwards. A subsequent decision of
the Second Circuit (the enunciator of the Edwards doctrine) flatly
denied its protection to the New Times, whose story (suggesting that
a mayor had once been a rapist) violated many of the qualifications
limiting the privilege as expressed by Kaufman (fair and accurate
report without “espousal”; charges made by a “responsible and well-
noted organization like the National Audubon Society.”) ¢ Yetinother

s Ibid., 120.
7 Dickey v. CBS, 583 F.2d 1221, 1225-1226 (3d Cir. 1978).
8 Cianci v. New Times Pub. Co., (2d Cir. 1980), 6 Med.L.Rptr. 1625.
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cases, the doctrine seems to have been widened, as in the [llinois case
Krauss v. Champaign News Gazette, where the court said: ¢

* # % the doctrine of neutral reportage gives bent to a
privilege by the terms of which the press can publish items
of information relating to public issues, personalities, or pro-
grams which need not be literally accurate. If the journalist
believes, reasonably and in good faith, that his story accu-
rately conveys information asserted about a personality or
program, and such assertion is made under circumstances
wherein the mere assertion is, in fact, newsworthy, then he
need inquire no further. Unless it is shown that the jour-
nalist deliberately distorts these statements to launch a per-
sonal attack of his own upon the public figure or the program,
that which he reports under such circumstances is privileged.

The United States Supreme Court had not expressed its view on the
doctrine at the time of this writing. It had denied review of Ed-
wards,” perhaps waiting for an airing of various issues in the matter
through subsequent cases, before taking the matter up.

Summary Judgment

If a judge at the threshold of a libel trial finds that a plaintiff is a
public figure or public official, the case moves at once to a second
pretrial consideration, of first importance to the defending news media
and the plaintiff. The plaintiff alleges actual malice, and the defendant
ordinarily denies it and moves that the judge dismiss the case in a
“summary judgment” for the defendant. Winning such a motion fore-
stalls trial, with its frequently heavy expenses and extended distrac-
tion—a threat to vigorous reporting. The importance of summary
Judgment to the media’s defense and to the public need for robust,
uninhibited, wide-open reporting was laid out in the decision in Wash-
ington Post Co. v. Keogh,'! an early case that interpreted the import
of Times v. Sullivan:

In the First Amendment area, summary procedures are
# % % ggsential. For the stake here, if harassment suc-
ceeds, is free debate. One of the purposes of the Tines
principle, in addition to protecting persons from being cast
in damages in libel suits filed by public officials, is to prevent
persons from being discouraged in the full and free exercise
of their First Amendment rights with respect to the conduct
of their government. The threat of being put to the defense

® 59 Il App.3d 745, 17 Ill. Dec. 78, 375 N.E.2d 1362 (1978).

¥ Certiorari denied Edwards v. National Audubon Society, 434 U.S. 1002, 98 S.Ct.
647 (1977).

#1125 U.S.App.D.C. 32, 365 F.2d 965, 968 (1966).
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of a lawsuit brought by a popular public official may be as
chilling to the exercise of First Amendment freedoms as fear
of the outcome of the lawsuit itself, especially to advocates
of unpopular causes. All persons who desire to exercise their
right to criticize public officials are not * * * well
equipped financially * * * to defend against a trial on
the merits. Unless persons, including newspapers, desiring
to exercise their First Amendment rights are assured free-
dom from the harassment of lawsuits, they will tend to become
self-censors. And to this extent debate on public issues and
the conduct of public officials will become less uninhibited,
less robust, and less wide-open, for self-censorship affecting
the whole public is *hardly less virulent for being privately
administered.”

In ruling on the motion for summary judgment by the defendant,
the judge must make a decision: Is there a “genuine issue of material
fact”—a substantial claim by the plaintiff supported by evidence—that
there was knowing or reckless falsity in the publication? 2 While it
is plain that it is not enough for the plaintiff merely to allege actual
malice without giving evidence of it, courts have taken different po-
sitions on just what the judge’s role should be in this pretrial motion
in a libel case. One position is that the trial judge is to take the
responsibility of finding whether there is actual knowledge of falsity
or reckless disregard of the truth by the publication. “Unless the
court finds, on the basis of pretrial * * * documentary evidence,
that the plaintiff can prove actual malice in the Times sense, it should
grant summary judgment for the defendant.” ¥ This takes the jury
out of its normal role of finding the facts—in public-person libel, of
deciding whether the facts show actual malice.

The more usual position of courts is that the judge takes a lesser
role in deciding the question of actual malice: ™

The question to be resolved at summary judgment is whether
plaintiff’s proof is sufficient such that a reasonable jury could
find malice with convincing clarity, and not whether the trial
judge is convinced of the existence of uctual malice. [em-
phasis in originall
In other words, the Appellate Court said, “a libel plaintiff need not
prove malice twice—first to the judge, then to the jury.” '

12 Restatement, Second, Torts, Vol. 3, p. 220.

1 Wasserman v. Time, Inc., 138 U.8.App.D.C. 7, 424 F.2d 920, 922-23 (1970). The
opinion, by Circuit Judge J. Skelly Wright, is considered the leading opinion for this
position.

1 Nader v. de Toledano, 408 A.2d 31 (D.C.App.1979), certiorori denied 444 U.S. 1073,
100 S.Ct. 1028 (1980), 5 Med.L.Rptr. 1550, 1563.

w Ibid., 1561.
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The judge is to look at all the evidence, and resolve all permissible
inferences in the evidence in favor of the plaintiff. After doing this,
the judge may find that there are no disputed facts remaining that
would establish actual malice, or that any remaining disputed facts are
too trivial for the jury to determine that actual malice of convincing
clarity exists. If so, he is to grant summary judgment to the pub-
lisher.16

Chief Justice Warren Burger of the United States Supreme Court
in 1979 wrote a famous footnote—number 9 in Hutchinson v. Prox-
mire—casting doubt on the appropriateness of summary judgment in
libel cases.’” Lower courts take his admonition into account and some-
times have found it a basis for denial of summary judgment, but sum-
mary judgment is granted defendants far more often in libel suits
brought by public people than it is denied.®

Discovery

The libel plaintiff knows that he will be faced at the outset of his
action with a motion for summary judgment by the defendant, and
seeks evidence in advance of the trial to counter the motion he knows
will come. Often using “discovery proceedings,” his attorney con-
fronts the defendant with questions aimed at helping prepare the case.
Meanwhile, the defendant news medium is interrogating the plaintiff
in similar discovery. Plaintiffs commonly seek evidence, during dis-
covery, of actual malice on the part of the journalist, for their “thresh-
hold” showing of this essential ingredient at the outset of the trial.
Another element often sought is the identity of confidential sources of
the reporter’s information—persons quoted in a story, but not named.
Refusal by the journalist to testify in discovery proceedings can result
in citation for contempt of court.

In one of the most celebrated media cases of the 1970s, Barry Lando
w Minutes” refused to answer-questians
in discovery proceedings that sought to probe their “state of mind”.in
preparing a segment on one Col. Anthony Herbert. Herbert, a public
figure, wassuing for words in the broadcast which, he said, portrayed
him as a liar in his accusations that his superiors covered up reports
of Vietnam War crimes. He was seeking evidence of actual malice
on the part of Lando and Wallace. Confronted in discovery proceed-
ings that lasted a year and produced almost 8,000 pages of Lando’s
testimony alone, Lando refused to respond when it came to inquiries
into his state of mind in editing and producing the program, and into

16 Tbid., 1563.
7 Hutchinson v. Proxmire, 443 U.S. 111, 99 S.Ct. 2675 (1979).

18 Yiamouyiannis v. Consumers Union, 619 F.2d 932 (2d Cir. 1980), 6 Med.L.Rptr.
1065. For courts’ “ignoring” of footnote 9, see Anon., “PLI Forum Considers Libel,
Access Issues,” 6 Med.L.Rptr. #29, News Notes.
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the editorial process in general. He said this was a realm of jour-
nalistic work that must not be intruded upon for fear of its chilling -
effect on expression protected by the First Amendment.

While the Court of Appeals, Second District, held on a 2-1 vote that
First Amendment interests warranted an absolute evidentiary privi-
lege for Lando, the U.S. Supreme Court reversed, saying that the
First Amendment does not prohibit plaintiffs from directly inquiring
into the editorial processes of those whom they accuse of defamation.*
Journalists in libel cases had been testifying as to their motives, dis-
cussions, and thoughts relating to their copy, for a century and more
before Times v. Sullivan without objecting to the process, said Justice
White in writing the majority opinion; and Times v. Sullivan “made
it essential to proving liability that plaintiffs focus on the conduct and
state of mind of the defendant.” He elaborated: 2

To be liable, the alleged defamer of public officials or of public
figures must know or have reason to suspect that his publi-
cation is false. In other cases proof of some kind of fault,
negligence perhaps, is essential to recovery. Inevitably,
unless liability is to be completely foreclosed, the thoughts
and editorial processes of the alleged defamer would be open
to examination.

A few newspaper editorials and media voices recognized that the
Herbert decision had broken no new ground and presented no fresh
menace to the First Amendment, but attacking of the Supreme Court
was far more common as media took the view that the justices had
violated the integrity of the “editorial process” and the First Amend-
ment.2t The response of those dismayed was an example of the ahis-
torical reaction of journalists to various decisions on First Amendment
questions that had never before the 1970s reached the Supreme Court.
Alarmed reactions of dismay over presumed new damage by the Court
to the First Amendment were often without understanding that what
the Court was finding was in line with what lower courts had found
for decades or for a century. The press reaction spoke eloquently to
journalists’ superficial education in the history of press freedom. and
to their necessary occupational fixation upon the world’s current *hot
scoop,” unalloyed by knowledge of the history in which their own First
Amendment roots were embedded.

Discovery in libel had arrived to stay, the Herbert case confirming
its applicability. Said one media attorney: 22 “While there was an

1w Herbert v. Lando, 441 U.S. 153, 99 8.Ct. 1635 (1979). 4 Med.L.Rptr. 2575.
» Tbid., 160, 1641, 2578.
2 Editorials on File, April 16-30, 1979, pp. 437-446.

2 Robert D. Sack, “Special Discovery Problems in Media Cases,” Communications
Law 1980, I, pp. 235, 242 (Practicing Law Institute 1930).
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outery from some representatives of the press at the time, it now
seems unlikely that the opinion will have any dramatic effect. Before
Herbert journalists had routinely testified about the editorial process
in establishing their freedom from ‘actual malice’ or ‘fault.” Asa result
of Herbert, they will continue to do so.”



Chapter 5

DEFENDING AGAINST LIBEL SUITS UNDER
STATE LAW

Sec.

23. Determining Who is “Private”.
24. Ending Strict Liability in Libel.
25. Qualified Privilege as a Defense.
26. Truth as a Defense.

27. Fair Comment as a Defense.

28. Retraction.

SEC. 23. DETERMINING WHO IS “PRIVATE”

Since the 1974 decision in Gertz v. Robert Welch, Inc. provided that
state law rather than the First Amendment is to be the basis
for private persons’ libel suits and for media’s defenses, defin-
ing who is “private” has been of first importance in defamation
actions.

We have seen that news medija invoke the United States Constitution
and its First Amendment when they defend against libel suits brought
by public people. As we shall see in this chapter, when private per-
sons bring libel actions, news media ordinarily invoke state statutes
and state constitutions as their defenses.! This is the result of the
important decision in Gertz v. Robert Welch, Inc., announced by the
United States Supreme Court in 1974.2 Here the Court said that the
society’s stake in getting news reports of private people is not high
enough to warrant giving the ultimate protection of the First Amend-
ment to media in libel suits. Society’s stake in providing protection
against libel to private people is also high, and such people are to be
put to a somewhat less stern test than the constitutional barrier of
proving actual malice.

The reasons for this were covered in an earlier treatment of Gertz
(above, p. 111). Briefly, the Court said that private people have not
accepted the risk of exposing themselves to the rough-and-tumble give-
and-take of public scrutiny and controversy associated with public life.
Further, it said, private people do not have the access to media that
public people do, to refute false and disparaging news. Another rea-
son that is sometimes given is that private people do not have the

' Comment, “The Impending Federalization of Missouri Defamation I-Jaw,” 43 Mo.L.Rev.
270 (1978). Discusses relationships of traditional and constitutional principles in the
law of defamation.

2418 U.S. 323, 94 S.Ct. 2997 (1974).
137
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immunity from successful libel suits that public officials have in making
statements from the platform of libel-proof official proceedings.?

To begin, then, who is a private person? This of course has already
been covered in a major way in the previous chapter. As we went
there to the definition of the public figure, the task was necessarily
one of learning who is not a public figure. The central test, we learned,
1s that one is private unless he voluntarily Thrusts hnnself into the

“yortex” of public controversy in order to influence the outcome of that
cont1,o_\§1 sy. Thus Mrs. Firestone, although the divorce case was
conducted in open public court, had not tried to influence the outcome
of any public controversy, but only of her own private marital affairs.
Ilva Wolston also had been a central figure in a public court action,
but had been “dragged” into the action unwillingly, and had not tried
to influence the outcome of a public controversy. Dr. Hutchinson had
indeed received a half-million dollars in public government grants for
his research, but had not tried to influence the outcome of a public
controversy and had become “public” only after the libel occurred and
he was responding to Senator Proxmire’s Golden Fleece Award.
Attorney Gertz was well-known in local legal circles, but was unknown
to the general public and had not thrust himself forward to influence
the outcome of a public controversy.

Although the above examples illustrate broadly and specifically who
may be considered * private,” it is worth stressing some points already
made. One, of course, is that a person’s presence in an official pro-
ceedmg W h1ch Is open.to the public does not automatically destroy that
person’s private status (Gertz, Wolston, Firestone).

Another is that the me me(ha cannot_make a pnvate person public
‘merely by bringing the person into the news. That is illustrated by
Hutchm%on of course, and also by Mrs. Mary Troman. Mrs. Troman
was drawn into a public controversy by a newspaper which, she said,
implied that her home was a gang headquarters when it was no such
thing. The court ruled that she was private. She had not in any
way “injected” herself into a public controversy, nor had she invited
public attention or comment.* In another case, the Washington Su-
preme Court made the point carefully: “When chance and the news
media bring a private citizen into the public eye,” the right to redress
for defamation is not diminished so long as the notoriety was not of
the citizen’s choosing.?

At the continued risk of overstressing, it must be remembered also

that the topic (“subject matter”) of a news story may indeed be of

# Ibid., 344-45, 3009-10.
4 Troman v. Wood, 62 I11.2d 184, 340 N.E.2d 292 (1975).
35 Exner v. American Medical Ass'n et al., 12 Wash. App. 215, 529 P.2d 863 (1974).
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public concern, but that is not the key in deciding whether an individual
in the story must prove actual malice against the news medium. That
principle governed in many libel cases in lower courts before Gertz
specifically rejected it and said that the key is the individual’s own
status. Thus, although efficiency and honesty in the practice of the
professions such as law and medicine may very much be topics of deep
public concern, a news story does not automatically get Times v. Sul-
livan protection in reporting on the individuals in those professions;
they are not necessarily public figures.

For example, in Chapter 4 we saw an attorney declared a public
figure for all purposes (p. 115): Myron Steere had been county at-
torney for eight years, with substantial attending publicity; he had
been special counsel for the board of county commissioners in a con-
troversy over a new courthouse; had been prominent in numerous
social activities and was an officer and representative for many profes-
sional, fraternal and social activities; had achieved influence in local
affairs; and his 32-year career in law practice in the county was now
capped by representing a woman in her well-publicized, famous murder
trial.

Yet attorney Paul Littlefield was not a public figure even though
involved in a topic of public interest—his own disciplinary proceedings
by the Iowa State Bar Association and the lowa Supreme Court for
practicing law while he was on probation. He brought a libel suit for
an erroneous news story about the proceedings, and was declared a
public figure by the trial court, which said he was drawn into a public
forum and debate as a result of his “purposeful act of practicing law
in Iowa in direct contravention of his probaticn.” But the U.S. Court
of Appeals for the 8th district did not agree. It was Littlefield’s status
as a person, not the high public interest in his story, that was crucial: ¢

We fail to see anything in Littlefield’s status indicating that
he has ready access to effective means of self-help or that he
has voluntarily assumed the risks of public exposure by
thrusting himself into a public controversy with a view toward
influencing its resolution. While it is true that he “volun-
tarily” practiced law in violation of his probation, there is no
indication that he did so out of a desire to influence any public
controversy * * * . Furthermore, the public’s interest
should not be considered in making the public figure/private
individual determination. * * * the status of the person
allegedly defamed is the controlling factor.

¢ Littlefield v. Fort Dodge Messenger, 614 F.2d 581, 584 (8th Cir. 1980), certiorari
denied 445 U.S. 945, 100 S.Ct. 1342, 5 Med.L.Rptr. 2325. See also Little Rock News-
papers, Inc. v. Dodrill, 265 Ark. 628, 590 S.W.2d 840 (1979), certiorari denied 444 U.S.
1076, 100 S.Ct. 1024 (1980), a “private” attorney. Gertz himself, of course, was a
“private” attorney.
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A segment of CBS’ “60 Minutes” dealt with the abuse of ampheta-
mine drugs. One Barbara Goldstein was interviewed by Mike Wal-
lace. She said that a Dr. Greenberg had prescribed drugs for her
obesity, that under his direction she was taking 80 pills of various
kinds a day, that for two years she had bizarre physical symptoms
(“I could not determine where I ended and youbegan * * *.”) and
that she associated the drugs with physical birth defects of her child.
Greenberg sued for libel, and his status as “public figure” was an issue:
CBS argued that Greenberg thrust himself into controversy surround-
ing amphetamines by prescribing “amphetamine-type” drugs to Gold-
stein. The New York Supreme Court, Appellate Division, ruled that
Greenberg’s prescribing the drugs did not make him a public figure: 7

Goldstein’s short period of treatment under Greenberg care
terminated more than ten years prior to the telecast
* % % This is significant because there is nothing in the
record to suggest that the use of amphetamines or their sub-
stitute to combat obesity was a source of public debate during
the course of Goldstein’s treatment.

It is the lack of controversy which defeats the argument
made by the media defendants * * *.

Moreover, * * * [inthe program’s portrayal of nation-
wide drug abuse] it is clear that the act of prescribing that
which may lawfully be prescribed, without more, cannot be
deemed significant participation in a nationwide controversy.

The court also found that Greenberg (like Gertz) had written widely
but only for research publications for the medical profession; he did
not publish in mass media or seek media attention. The audience was
not broad and the topic not one of wide appeal.

Shifting from professional people to the realm of business and com-
merce, corporations and business firms are intensely “public” in their
reliance on the public’s custom. That may not be enough always to
make them public figures in libel actions. A San Francisco department
store, City of Paris, advertised a close-out sale, and media reported
widely its going-out-of-business. The store’s agent in the sale, Vegod
Corp., was said by KGO-TV to have brought inferior goods in during
the sale, the story relying on the Better Business Bureau as its source
for charges which included the “deceiving” of the public. Vegod sued,
and claimed to be “private.” The California Supreme Court agreed
in a decision that said of the “public controversy test”: 8

Criticism of commercial conduct does not deserve the spe-
cial protection of the actual malice test. Balancing one in-

7 Greenberg v. CBS et al., 69 A.D.2d 693, 419 N.Y.S.2d 988 (1979), 5 Med.L.Rptr.
1470, 1473.

8 Vegod Corp. v. ABC, 25 Cal.3d 763, 160 Cal.Rptr. 97, 603 P.2d 14 (1979), 5
Med.L.Rptr. 2043, 2045.



Ch. 5 DEFENDING AGAINST LIBEL SUITS 141

dividual’s limited First Amendment interest against another’s
reputation interest * * *  we conclude that a person in
the business world advertising his wares does not necessarily
become part of an existing public controversy.

The California decision by no means lays the matter to rest. In_
Martin Marietta Corp. v. Evening Star,® a federal court ruled broadly,

that In defamatlon actlons corporations must prove actual mahce wher-

ever the defamatmv statement relates to a matter of public 1nterest '

SEC. 24. ENDING STRICT LIABILITY IN LIBEL

The law may no longer presume injury to persons as a result of
false defamation even though it is libelous on its face.

Gertz v. Robert Welch, Inc. told private people they would not have
to meet the constitutional demand of proving actual malice against
publishers in bringing libel suits. What, then, would be required of
them? Justice Powell wrote for the majority that the states might
set their own standards of liability for private people to prove, except
that the Constitution would not permit states to impose “liability with-
out fault.” ** Powell was saying that state standards could not include
an ancient rule in libel per.se—that for those words which are damaging

on their face, the law presumes injury to reputation and liability for. s« =

libel by the pubh:her the only question is the amount of damages
that may be recovered.!! This was the long-standing rule of “strict
"lability” in libel, and the Court was saying that the media must be
shielded from strict liability. The standard of fault for private people
to prove, Powell said, need be no more than “negligence,” instead of
the “actual malice” of Times v. Sullivan. The Powell opinion therewith
returned to the states much of the jurisdiction in libel cases that had
been lost to them through the sweep of Times v. Sullivan and the
temporary sway of Rosenbloom v. Metromedia, even as it made it
plain that there must not be a return to “automatic” liability for def-
amation.

Apart from the change respecting liability, the Court added, there
would be other new restrictions on states, these in respect to com-
pensation for persons libeled. The states have a “strong and legiti-
mate * * * Iinterestincompensating private individuals for injury
to reputation,” but compensation may not be limitless. The Court.

said that state laws would not be permityd to provide ¢ recovery of

presumed or punitive damages” but only “compensation for actual in-

» 417 F.Supp. 947, 954-56 (1.D.C.1976).

W Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 3010 (1974). Emphasis
added.

't Prosser, 780-781.



p
«°
o

142 FREE EXPRESSION—CITIZENS’ RIGHTS Pt. 2

jury.” 12 An exception could occur where the plaintiff could show the
knowing or reckless falsehood of the New York Times standard. It
found that awarding presumed damages (“compensatory” or “general”
damages) given where there is no demonstrated loss, “unnecessarily
compounds the potential of any system of liability for defamatory false-
hood to inhibit the vigorous exercise of First Amendment freedoms.” 13
It found that punitive damages do the same, and also are “wholly
irrelevant to the state interest that justifies a negligence standard for
private defamation actions. * * * they are private fines levied by
civil juries to punish reprehensible conduct and to deter its future
occurrence.” 1

Precisely what the Court meant by the permitted “compensation for

actual injury” was not spelled out, but Justice Powell made it plain

that he was not speaking strictly of compensation for proved dollar
losses flowing from false defamation: ¥

We need not define “actual injury,” as trial courts have wide
experience in framing appropriate jury instructions in tort
action. Suffice it to say that actual injury is not limited to
out-of-pocket loss. Indeed, the more customary types of
actual harm inflicted by defamatory falsehood include im-
pairment of reputation and standing in the community, per-
sonal humiliation, and mental anguish and suffering.

* * * 3]l awards must be supported by competent evi-
dence concerning the injury, although there need be no evi-
L dence which assigns an actual dollar value to the injury.

The new rules, approved by five of the justices, represented major
change from the elevated position of the public principle (Chap. 4) for
libel in its ultimate expression by the plurality in Rosenbloom. Dis-
senting, Justice Brennan, joined by Justice Douglas, reaffirmed his
attachment to the requirement that private people involved in “matters
of general or public interest” prove actual malice, as he had written
for the plurality in Rosenbloom. He viewed the majority decision in
Gertz as requiring media to observe a “reasonable care” standard (i.e.,
the “negligence” standard), and said it would lead to self-censorship
because publishers would weigh carefully, under it, “a myriad of un-
certain factors before publication.” The majority’s examples of the
“getual injury” for which states might provide compensation, he
thought, were wide-ranging, and would give a jury bent on punishing
expression of unpopular views a “formidable weapon for doing so.”

2 Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 3011 (1974). This was
close to Justice Marshall’s position in Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 91
S.Ct. 1811, 183638 (1971), above.

18 Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 3011-12.
1 Thid., 3012.
1s Tbid.
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Finally, even if recovery were limited under “actual injury” rules, that
would not stop the self-censorship arising from the fear of having to
defend one’s publication in an expensive and drawn-out libel suit.
Brennan believed that the “general or public interest” concept of Ro-
senbloom would lead to far less self-censorship by publishers than
would state laws imposing liability for negligent falsehood. s

While Brennan and Douglas feared that the decision would damage
the media’s protection, and Chief Justice Burger thought it could in-
hibit some editors,"” to Justice Byron White the decision endangered
quite the opposite party: the ordinary citizen who might be defamed.
White’s opinion, the longest in the case, placed his central objections
to the majority in its “scuttling the libel laws of the States in
* * *  wholesale fashion.” 1

The majority accomplished this, he said: 1

® By requiring the plaintiff in defamation actions to prove
the defendant’s culpability beyond his act of publishing def-
amation (i.e., the plaintiff could no longer have an actionable
case by merely showing “libel per se; ” he would also have
to prove “fault” on the part of the publisher—variously re-
ferred to in the Gertz opinions as “negligence” or lack of
“reasonable care”);

® By requiring the plaintiff to prove actual damage to rep-
utation resulting from the publication (i.e., no longer would
harm be presumed and general damages automatic as under
the libel per se rule);

In addition, White deplored the fact that it would no longer be
possible to recover punitive damages by showing malice in the tradi-
tional (tort-related) sense of ill will; now the Times v. Sullivan malice—
knowing falsehood or reckless disregard of truth—would be required.

White found that all this deprived the private citizen of his “historic
recourse” under libel per se as recognized by all 50 states, to redress
damaging falsehoods; he made no reference to the fact that libel under
the old tort rules had had almost no role since Times v. Sullivan in
1964 had brought the offense under the Constitution, and that hardly
a handful of judgments under the old rules had been won by plaintiffs
during the decade.

It remains, then, to examine the standards of fault amounting at
least to negligence that the states have adopted since Gertz ordained
it in designing major changes in old and recent libel law. It should
be stressed that this level of fault, just as actual malice, is to be pleaded

1 Thid., 3020
1 Ihid., 3014.
18 Thid., 3022.
19 Thid., 3024-25.
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by the plaintiff and scrutinized by the judge before a libel trial starts,
for the possibility of summary judgment exists here as with cases
brought by public people (Chap. 4, p. 132).

Most states have designated their standard as the “negligence” of
which Justice Powell spoke in Gertz. But states were not restricted
to this standard, and some have chosen others, more difficult for plain-
tiffs to prove than negligence. One is known by the shorthand of
“gross irresponsibility” on the part of the news medium, the standard
chosen by the State of New York. A few states have made.the actual
malice of Times v. Sullivan their standard: All persons, private as
well as publi¢, must prove knowing or reckless falsehood by the pub-
lisher—which of course means that these states are providing more
protection to media than the First Amendment requires.?

In no part of journalism law have the courts more clearly and con-
sistently entered the realm of setting journalistic standards than where
they judge the level of “fault”—whether the fault of actual malice or
the fault of negligence or gross irresponsibility. Courts examine care-
fully the reporting and writing process at least as much where a plain-
tiff is private as where he is public. What, the court asks, did the
reporter/writer do to suggest that he or she was not at fault in gath-
ering and presenting defamatory facts and opinions? The Arizona
Republic of Phoenix was sued for a 1970 story saying that Peagler’s
auto sales firm had the most consumer complaints lodged against it of
all firms in the Better Business Bureau’s records. The reporter’s
authority for this was Mrs. Kay Runser, a recently resigned employee
of the Phoenix Better Business Bureau, who, the story implied, had
quit the BBB in disillusionment with its consumer protection work.
The reporter had not checked the statement with the manager of the
BBB. The story added that Peagler's company showed a lack of
response to complaints.

The newspaper asked for a directed verdict (similar to a summary
judgment) in its favor, and the trial judge granted it. But the Gertz
decision intervened before the case reached the Arizona Supreme
Court on appeal; and under Gertz principles, the high state court
reversed the trial court. First it laid out and discussed the negligence
standard that it was choosing—that of the American Law Institute’s
Second Restatement of Torts: 2

One who publishes a false and defamatory communication
concerning a private person * * * is subject to liability,
if, but only if, he (a) knows that the statement is false and
that it defames the other, (b) acts in reckless disregard of

» Prunevard Shopping Center v. Robbins, 447 U.8. 74, 100 8.Ct. 2035 (1980), 6
Med.L.Rptr. 1311, 1312.

u Peagler v. Phoenix Newpapers, Inc., 114 Ariz. 309, 560 P.2d 1216, 1222 (1977).
Maryland has also chosen the Restatement standard: Jacron Sales Co., Inc. v. Sindorf, -
276 Md. 580, 350 A.2d 688, 697-8 (1976).
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these matters, or (c) acts negligently in failing to ascertain
them.
Elaborating, it added that negligence “is the failure to use that amount /Ve ),
of care which a reasonably prudent person would use under like cir- S §°n¢1.
cumstances.”- And the question for a jury to decide, is “whether the ©
defendant acted reasonably in attempting to discover the truth or
falsity or the defamatory character of the publication * * *”
Applying this standard to the reporter of the Peagler-BBB story,\
the court focused on his methods of reporting. It said that a jury 2 )
could * * * conclude that in publishing Mrs. Runser’s '
statements without seriously attempting to verify them, par- { £% f»flcc r al
ticularly knowing that she was a disgruntled ex-employee of £
the Better Business Bureau, he failed to use that amount of |
care which a reasonably prudent person would use under lik!ey
circumstances.
It would be hard to find a clearer example of a court’s telling the
journalist what professional journalistic standards must be: something
better than a single, possibly biased source for derogatory remarks arfer v S,dl
about private persons. The reporter had used only one source; he f; one. $ourgg
was not a “reasonably prudent person”; he was negligent, 3 ’
In Tennessee, the state Supreme Court decided that it was up to
the jury to say whether there had been negligence in a reporter’s
reliance on a single police record to suggest mistakenly that a woman
was an adulterer. Using the “arrest report” of the Memphis police,
a Press-Scimitar reporter wrote a story saying that Mrs. Nichols had
been shot. The suspect, said the story, was a woman who went to
the Nichols home and found her own husband there with Mrs. Nichols.
The story used “police said” and “police reported” in attribution, the' [lirc
reporter testifying that these were common terms used to indicate K¢e"
that a source was either a written police record or a policeman’s spoken
words.
Had the reporter gone to the police record called the “offense report,”
he would have learned that not only Mrs. Nichols was with the suspect’s
husband (named Newton), but also Mr. Nichols and two neighbors.
There would thus have been no suggestion that Mrs. Nichols was
having an adulterous affair and had been “caught” by Mrs. Newton.
Almost a month later, the newspaper printed a story correcting the
implication of the first story. But Mrs. Nichols sued for libel, and
testified at trial that the article had torn up her home, children, and
reputation, that the family had had to move, that she had had telephone
calls asking how much it cost to get the newspaper to run the correcting
account. A friend testified that, after the initial story, people gos-
sipped about Mrs. Nichols and “said that she was a whore.” Before
the case went to the jury for decision, the trial court granted the

2 Peagler v. Phoenix Newspapers, Inc., 114 Ariz. 309, 560 P.2d 1216, 1223 (1977).
Nelson & Teeter Mass.Comm. 4th Ed.—6

AU
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newspaper a directed verdict: While “no fault had been shown” on the
part of the reporter, the trial court said, it also noted its uncertainty
as to what standard of fault was required on the basis of Gertz. The
Tennessee Court of Appeals, which reversed the trial court decision
on several grounds, said that the standard of liability was “ordinary
care.” The case then went to the Tennessee Supreme Court, which
in upholding the Court of Appeals and sending the case back for trial,
laid down Tennessee’s requirement upon private libel plaintiffs: neg-
ligence. 2
In determining the issue of liability the conduct of defendant

is to be measured against what a reasonably prudent person

would, or would not, have done under the same or similar

circumstances. This is the ordinary negligence test that we,

adopt, not a “journalistic malpractice” test whereby liability

is based upon a departure from supposed standards of care

set by publishers themselves * % *

In our opinion, the appropriate question to be determined
from a preponderance of the evidence is whether the defen-
dant exercised reasonable care and caution in checking on the
truth or falsity and the defamatory character of the com-
munication before publishing it. In answering the question,
the jury may rely on its own experience and instincts to de-
termine whether an ordinarily prudent person would have
behaved as the defendant did.

Illinois’ Supreme Court adopted negligence as its standard, saying
recovery might be had on proof that the defendant knew the statement
to be false, or “believing it to be true, lacked reasonable grounds for
that belief.” It added that a journalist’s “failure to make a reasonable
investigation into the truth of the statement is obviously a relevant
factor.” 2 And it quoted the Kansas Supreme Court with approval
as further elaboration of what “negligence” means: “* * * the
lack of ordinary care either in the doing of an act or in the failure to
do something. * * * The norm usually is the conduct of the rea-
sonably careful person under the circumstances.” 2

If it’s any help to the reporter, it may be noted that the word “care”
is used in various courts’ discussions of negligence: simply the “care”
of the reasonably prudent person in the Arizona and Tennessee cases
above; “ordinary care” in the Illinois/Kansas wording above; “rea-
sonable care” (Washington),z “due care” (Ohio).?

# Memphis Pub. Co. v. Nichols, 569 S.W.2d 412, 418 (Tenn.1978), 4 Med.L.Rptr.
1573.

# Troman v. Wood, 62 I11.2d 184, 340 N.E.2d 292, 298-9 (1975).

% Ibid., 299; Gobin v. Globe Pub. Co., 216 Kan. 223, 531 P.2d 76 (1975).

% Taskett v. King Broadcasting Co., 86 Wash.2d 439, 546 P.2d 81, 85 (1976).

% Thomas H. Maloney and Sons, Inc. v. E. W. Scripps Co., 43 Ohio App.2d 105, 334
N.E.2d 494 (1974).
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In New York, the fault that will permit a private individual to main-
tain a libel suit appears harder to establish than negligence. The New
York Court of Appeals has specified that recovery for the private
individual depends on his establishing “that the publisher acted in a
grossly irresponsible manner without due consideration for the stan-
dards of information gathering and dissemination ordinarily followed
by responsible parties.” 22 The Utica Observer-Dispatch had reported
two different episodes involving drug-charge arrests in a single story.
At one point, it incorrectly brought together school teacher Chapadeau
and two other men at a drug-and-beer party, referring to “the trio.”
Chapadeau was not there, and he brought a libel action. The Court
of Appeals noted the error but also pointed out that the story was
written only after two authoritative agencies had been consulted, and
that the story was checked by two desk hands at the newspaper.
“This is hardly indicative of gross irresponsibility,” said the court.
“Rather it appears that the publisher exercised reasonable methods
to insure accuracy.” # Summary judgment for the newspaper was
upheld.

A still sterner test faces the private-person libel litigant in Alaska,
Michigan, Indiana and Colorado. The courts in these states have
chosen to apply the Rosenbloom v. Metromedia plurality position as
the fault standard: All persons—including private individuals—in-
volved in matters of general or public interest must plead and prove
Times v. Sullivan actual malice. In addition, a federal judge of the
District of Columbia has ruled that where a corporation, as distinct
from a “natural person”, brings a libel suit, it must expect to do the
same.30

Indiana’s Court of Appeals ruled only six months after Gertz. It
said that Indiana’s own constitution called for this rigorous barrier to
recovery for libel, rather than for a negligence standard. Differentiating
requirements for public and private persons’ libel suits, it said, “makes
no sense in terms of our constitutional guarantees of free speech and
press.” 31 As for Colorado’s Supreme Court, it denied libel plaintiffs
the use of Gertz negligence and said liability would issue “if, and only
if, [the publisher] knew the statement to be false or made the statement

% Chapadeau v. Utica Observer-Dispatch, Ine., 38 N.Y.2d 196, 379 N.Y.S.2d 61, 341
N.E.2d 569, 571 (1975). The similarity to U.S. Supreme Court Justices Harlan’s rec-
ommended standard for public figures to meet, in Curtis Pub. Co. v. Butts, 388 U.S.
130, 87 S.Ct. 1975 (1967), above, p. 105, is too striking to avoid a connection.

® Tbid., 572. See also Goldman v. New York Post, 58 A.D.2d 769, 396 N.Y.S.2d 399
(1977).

% Martin Marietta Corp. v. Evening Star Newspaper Co., 417 F.Supp. 947 (D.D.C.
1976).

3 Aafco Heating and Air Conditioning Co. v. Northwest Publications, Inc., 162
Ind.App. 671, 321 N.E.2d 580 (1975), certiorari denied 424 U.S. 913, 96 S.Ct. 1112
(1976). Another Indiana Appeals Court has questioned the propriety of this standard:
Cochran v. Indianapolis Newspapers, 372 N.E.2d 1211 (1978).
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with reckless disregard for whether it was true or not.” 22 The court
felt that freedom of speech and press would be damaged with a lesser
standard of fault than Times v. Sullivan actual malice.

Having proved fault at some level—actual malice, negligence, gross
irresponsibility—the plaintiff next, as we saw in Justice Powell’s ma-
jority opinion in the landmark Gertz case, must go on to prove actual
injury. No longer, as under old tort rules, will injury be presumed
in libel cases. Powell said that this could include various injuries—
“impairment of reputation and standing in the community, personal
humiliation, and mental anguish and suffering,” as well as actual out-
of-pocket loss (above, p. 142). Attorney Paul Littlefield, in a case
treated above,3 was not successful in showing injury. Littlefield had
been prohibited from the practice of law for three years, after he had
been convicted of attempting to commit a felony. Further, he was
found to have resumed practicing in violation of his probation. He
brought a libel suit against the Fort Dodge Messenger for an erroneous
report (it said he had pleaded guilty to a felony, a more serious offense
than “attempting to commit a felony”). His injury, he testified, was
that he was dismissed from his employment with the federal govern-
ment after his superviser made a trip to Fort Dodge, Ia., where he
learned of Littlefield’s disbarment. The court denied that there was
injury: %

Littlefield failed to prove either (1) that his superviser ever
believed him to be a felon, or (2) that such belief, rather than
knowledge of his disbarment, was the motivating factor in his
termination. Moreover, Littlefield failed to prove any link
between the article of which he complains, published in 1974,
and his superviser’s 1976 discovery of his disbarment. Thus,
Littlefield failed to prove any actual damage resulting from
the article.

SEC. 25. QUALIFIED PRIVILEGE AS A DEFENSE

News media may publish defamation from legislative, judicial or
other public and official proceedings without fear of successful
libel or slander action; fair and accurate reports of these state-
ments are privileged.

Since long before the landmark year 1964 and the constitutional
defense developed in and after New York Times Co. v. Sullivan, libel
suits have been defended under statutory and common law provisions

2 Walker v. Colorado Springs Sun, Ine., 188 Colo. 86, 538 P.2d 450 (1975), certiorari

denied 428 U.8, 1025, 96 S.Ct. 469.(1976). The court reserved judgment on precisely
what “reckless disregard” should mean in Colorado.

1 Littlefield v. Fort Dodge Messenger, 614 F.2d 581 (8th Clir. 1980), certiorari denied
445 U.S. 945, 100 S.Ct. 1342, 5 Med. L. Rptr. 2325,

¥ Thid., 584, 2327.
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termed qualified privilege, fair comment and criticism, and truth.
As noted earlier, the theory that free expression contributes to the

_T-Bﬁup___ggndm a._se]f -governing society underlies the older defenses as
well as the constitutional defense. The older ones say there are cer-
tain kinds of events and ideas about which a democratic public has a
need to know that override an individual’s right to reputation; the
newer expands the range of events and ideas, still in the name of the
public. The older defenses ordinarily were defeated by a finding of
malice; the newer by the same finding, but under a more rigorous
definition of malice than state courts ordinarily have used. Many
terms of the older defenses run through decisions dealing with the
new.

In some circumstances it is so important to society that people be
allowed to speak without fear of a suit for defamation as a result, that,
their their words are given immunity from a finding of libel or slander. _The
1mmun1ty is called privilege. For purposes of the mass media, it is
applicable especially in connection with government activity.>s The
paramount importance of full freedom for participants in court, leg-
islative or executive proceedings to say whatever bears on the matter,
gives all the participants a full immunity from successful libel action.
The immunity for the participant in official proceedings is called “ab-
solute” privilege. No words relevant to the business of the proceeding

Phosa ! s

will support a suit for defamation. If a person is defamed in these !

proceedings, he cannot recover damages.

Publie policy also demands, in an open society, that people know to
the fullest what goes on in the proceedings; for this reason, anyone
who reports proceedings is given an immunity from successful suit for
defamation. For the public at large, “anyone” ordinarily means the
mass media. The protection is ordinarily more limited for the reporter
of a proceeding than for the participant in the proceeding. It is thus
called “qualified” (or “conditional”) privilege.

It may be argued that the mere fact of a person’s participation in
an official proceeding makes him a “public figure,” and so puts him
under the rigorous requirements of proving Times v. Sullivan’s actual
malice in alibel suit. The response, of course, is that neither Attorney
Gertz nor Mrs. Firestone became a public figure through taking part
in official court proceedings that resulted in news stories about them.
Both received damages for libel. (Ch. 4).

It has been held that any citizen has absolute immunity in any crit-
icism he makes of government. The City of Chicago brought a libel

3 For other circumstances where it applies, see Prosser, pp. 804-805.

% A few states give absolute privilege to press reports of official proceedings, e.g.
Thompson’s Laws of New York, 1939, Civ.P. § 337, Wis.Stats.1931, § 331.05(1). And
as we have seen in Ch. 3, Sec. 14, broadcasters are immune from defamation suits
brought for the words of politicians in campaign broadcasts: FECUA v. WDAY, Inc.,
360 U.S. 525, 79 S.Ct. 1302 (1959).
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suit against the Chicago Tribune, claiming damages of $10,000,000
through the Tribune’s campaign coverage in 1920. The stories had
said that the city was broke, that its credit “is shot to pieces,” that it
“is hurrying on to bankruptcy and is threatened with a receivership
for its revenue.” As a result, the city said, competitive bidding on
materials used by the city was stifled, and it was unable to conduct
business on an economical basis because of injury to its credit.

The court denied the city’s claim. It said-that.in.any libelous pub-
lication concerning a municipal corporation, the citizen and the news-.
paper possess absolute privilege.*?

Every citizen has a right to criticize an inefficient govern-

- ment without fear of civil as well as eriminal prosecution.
This absolute privilege is founded on the principle that it is
advantageous for the public interest that the citizen should

" . not be in any way fettered in his statements, and where the
public service or due administration of justice is involved he
shall have the right to speak his mind freely.

‘Qualified privilege in reporting official proceedings is the heart of
the concern here. The privilege arose in the law of England, the basic
rationale having been developed before the start of the nineteenth
century in connection with newspaper reports of court proceedings.
While American courts relied on English decisions, America was ahead
of England in expanding the protection for press reports. The im-
munity was broadened to cover the reporting of legislative and other
public official proceedings by the New York legislature in 1854, 14
years before privilege for reporting legislative bodies was recognized
in England.?® Other states readily adopted the New York rule.

For America a famous figure in jurisprudence stated the heart of
the rationale for qualified privilege in an early case that has been relied
upon by American courts countless times since. Judge Oliver Wendell
Holmes, Jr., then of the Massachusetts bench and later a justice of
the United States Supreme Court, wrote the words in Cowley v. Pul-

 sifer, 1884.% Publisher Royal Pulsifer’s Boston Herald had printed

the content of a petition seeking Charles Cowley’s removal from the
bar, and Cowley sued. Judge Holmes wrote that the public must
have knowledge of judicial proceedings, not because one citizen’s quar-
rels with another are important to public concern
* % % but because it is of the highest moment that those
who administer justice should always act under the sense of

# City of Chicago v. Tribune Co., 307 Ill. 595, 139 N.E. 86, 90 (1923).

» Curry v. Walter, 170 Eng.Rep. 419 (1796); King v. Wright, 101 Eng.Rep. 1396
(1799).

® New York Laws, 1854, Chap. 130; Wason v. Walter, L.R. 4 Q.B. 73 (136%).
w137 Mass. 392 (1884).
# Thid., 394.
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public responsibility, and that every citizen should be able to
satisfy himself with his own eyes as to the mode in which a
public duty is performed.

Thg advantage to the nation in granting the privilege of press report,

he stressed, is “the security which publicity gives for the proper admin-
_s_tmtlonof.gu.suce a2

While the privilege is quahﬁed” in the sense that it will not hold & wahlres
if the report of the proceeding is made with malice, it also requires | ‘
that the story be a fair and accurate account of the proceeding, and
not_engage in comment. And, most states hold, the story must be
one of a “public and official proceeding,” not a report of related material
that emerges before, after, or in some way outside the proceeding.

Fair and Accurate Reports

Errors can destroy qualified privilege: careless note-taking by a
reporter at a court trial, the constant danger of a misspelled name,
the arcane and technical jargon and findings of law courts, and all the
slip-ups of life with tight deadlines. Further, if the report of an official
proceeding is not fair to people involved in it, the reporter can be in
trouble. We have seen in the previous chapter how Mrs. Firestone
won a libel judgment for $100,000 from Time, Inc., for its error in
reporting that her husband’s divorce was granted on grounds of adul-
tery.

In Chapter 3, we considered also the case of Anthony Liquori of
Agawam, Mass. A newspaper reporter made an error in an address
after extracting other materials from a court record about a “breaking”
case in which a man of the same name from Springfield pleaded guilty
and was convicted. The reporter took an address from a phone book;
the innocent Liquori was wrongly identified and sued the Republican
Company, publisher of the Springfield papers which carried separate
stories, both erroneous. The Republican defended with a plea of
qualified privilege, arguing that the defense should hold “because the
newspaper articles were a substantially accurate report of a judicial
proceeding.” # It asserted that since only the address of the accused
was inaccurate, it had published an article which was “substantially
true and accurate and entirely fair,” and that no more was required.
But citing several previous cases about fair and accurate press reports
of official proceedings, the Massachusetts Appeals Court said: #
“* % % anarticle which labels an innocent man as a criminal because Poeurpcy
it refers erroneously to his street address, which the reporter gained
from a source outside the court records, is neither sybstantially ae-( (s
curate nor fair.” It denied qualified privilege for the Republican.

—

* Jbid.

# Liquori v. Republican Co., __ Mass.App. —__, 396 N.E.2d 726, 728 (1979), 5
Med...Rptr. 2180.

“ Ibid., 728-29; 2181.




152 FEEE EXPRESSION—CITIZENS’ RIGHTS Pt. 2

A newsman who relied on second-hand information from persons in
a courtroom following a judge’s charge in a grand jury wrote this stroy:

(Special Dispatch to the News)

ANNAPOLIS, Oct. 20—Corruption in official circles of
Annapolis and Anne Arundel County was strongly hinted at
by Judge Robert Moss of the Circuit Court in his charge to
the grand jury this morning. The judge’s charge also in-
cluded a stinging rebuke to Sheriff Bowie of the county.
After declaring the increase of bootlegging was a disgrace to
the county, Judge Moss said a clean up of conditions was in
order. He referred to Garfield Chase * * * who was
employed as a stool pigeon by the sheriff’s office in running
down bootlegs and said repeated attempts to tamper with
Chase and make him useless as a state’s witness had been
made. He blamed Sheriff Bowie for permitting these at-
tempts and intimated that a member of the city police force
was responsible for them. The court insisted that Chase be
indicted either for bootlegging or for perjury and urged the
jury to go to the bottom of the plot to save those against
whom Chase was to testify.

Taking a chance on the hearsay picked up from persons to whom he
talked, and not checking with Judge Moss, the newsman had made
major blunders. Sheriff Bowie sued for libel, and as the suit unfolded,
it turned out that there was no evidence that Judge Moss had blamed
the sheriff for increasing illegal liquor sales, for lax conditions in the
county jail nor for permitting inmates at the jail to be influenced or
tampered with. It was by no means a fair and accurate report of a
proceeding, and qualified privilege as a defense failed.'s

Not every inaccuracy in reporting proceedings is fatal, however.
Privilege did not fail in Mitchell v. Peoria Journal-Star,'s merely be-
cause the news story of a court action for liquor ordinance violation
got the violators’ place of arrest wrong. InJosephs v. News Syndicate
Co., Inc.,"" the newspaper did not lose privilege because somehow the
reporter incorrectly slipped into his story of a burglary arrest the
statement that the accused had been found under a bed at the scene
of the burglary.

The story that is not “fair” often comes from an error of omission
rather than one of commission. Given the complexity of some court
proceedings, avoiding this is far from easy in many situations. An
omission from the following story, rich in human interest and the kind
that delights city editors, turned out later to be fatal to a newspaper’s
plea of privilege.

% Evening News v. Bowie, 1564 Md. 604. 141 A. 416 (1928).
%76 1. App.2d 154, 221 N.E.2d 516 (1966).
4 5 Misc.2d 184, 159 N.Y.8.2d 537 (1957).
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Ninety-nine-year-old twin sisters, perhaps the oldest twins
in the United States, Saturday had won their suit for 13 acres
of oil-rich land in Starr County.

The sisters, Inez Garcia Ruiz, and Aniceta Garcia Barrera,
had alleged that the land was fraudulently taken from them
by a nephew, Benigno Barrera, and Enrique G. Gonzalez,
both of Starr County.

The women said they signed a deed to the land when Bar-
rera represented it as a document permitting him to erect a
corral fence there. The sisters cannot read or write Spanish
or English.

Judge C. K. Quinn in 45th District Court last year returned
the sisters the land, which had been in their family since a
Spanish grant.

Saturday it was announced the appeals court had ruled
against Barrera and Gonzalez.

But the story did not carry the fact that the sisters’ original charge
against both men had been amended to leave Gonzalez out of it. Gon-
zalez brought suit for libel against the newspaper and won. The
appeals court said that the story implied that Gonzalez had been found
guilty of fraud, and that the newspaper could not successfully plead
privilege.® It upheld an award of $12,500 to Gonzalez.

The reporter who has absorbed the lessons of accuracy and respon-
sibility—important parts of a professional attitude—is unlikely to risk
damaging reputations in a complex court trial by going into print with-
out checking with specialists in the court for accuracy and fairness.
Equally, the reporter is unlikely to risk damaging the boss’s bankroll.

Opinion and Extraneous Material
One way to destroy immunity for_a news story is to add opinion or

material extraneous tgﬁme: i);,'gcqegg&mlg _is necessary for reporters

Radio station KYW in Philadelphia broadcast a “documentary” on car-
towing rackets, and Austin Purcell sued for defamation. The broad-
cast had used a judicial proceeding as a basis—a magistrate’s hearing
at which Purcell was convicted of violating the car-tow ordinance.
(Purcell later was exonerated, on appeal.) But the producer of the
documentary wove into his seript all sorts of material that he had
gathered from other sources—the voices of a man and a woman telling
how they had been cheated, a conversation with detectives, and some-
thing from the district attorney. He added comment of his own to
the effect that “the sentencing of a few racketeers is not enough.”
Said the court:

# Express Pub. Co. v. Gonzalez, 326 S.W.2d 544 (Tex.Civ.App.1959); 350 S.W.2d
589 (Tex.Civ.App.1961).

# Purcell v. Westinghouse Broadcasting Co., 411 Pa. 167, 191 A.2d 662, 666 (1963).
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Thus through this manipulation of the audio tape and the
employment of anonymous voices, the public was made to
believe that Purcell was a “mug,” a “thug,” a “racketeer,” one
who “gypped” others, and one who “terrified” his victims who
were afraid of “reprisals.”

* % * All the derogatory phrases and attacks on char-
acter employed in the broadcast were funneled by Taylor into
a blunderbus which was fired point-blank at Purcell

That was defamation, the court said, and it was not protected by
qualified privilege. The documentary lost the protection because it
contained “exaggerated additions”: 3

The fault lay in breaking the egg of the extra-judicial “in-
vestigation” and the egg of judicial hearing into one omelet
and seasoning it with comment and observations which made
the parentage of either egg impossible of ascertainment

*

Malice

New York Times Co. v. Sullivan gave the term “malice” a restricted
meaning and one increased in rigor and precision, where public officials
and figures are concerned. This malice means that the publisher knew
his words were false, or had reckless disregard for whether_they were
false or not. Mahce before that decision was defined in many ways—
as ill will toward another, hatred, intent to harm, bad motive, lack of
good faith, reckless disregard for the rights of othem for example.
People who claimed that news stories of government proceedings li-
beled them, often charged “malice” in the stories, in terms such as
these. Such definitions are still alive for libel that does not proceed
under the constitutional protection. One case shows a court’s feeling
its way in dealing with the question.

A news story in the St. Paul Dispatch told of a complaint filed in
district court, which accused William and Frank Hurley of depleting
almost the entire fortune of an aged woman during her last years of
life when she was in an impaired state of mind. Some $200,000 was
involved. The complaint had been filed at the order of the Probate
Court, where the dead woman’s estate was in process. The Hurleys
sued for libel, saying among other things that the news report was
malicious and thus not privileged.

But the court did not agree. It spoke of two malice rules: New
York Times and Restatement of Torts. The court felt that the Re-
statement standard, which while it does not use the word malice,
“states in effect * * * that actual malice will be present only if

# Ibid., 668. See also Jones v. Pulitzer Pub. Co.. 240 Mo. 200, 144 S.W. 141 (1912);
Robinson v. Johnson, 152 C.C.A. 505, 239 F. 671 (1917).
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a publication was either an inaccurate report of the proceedings or
‘made solely for the purpose of causing harm to the person defamed’ ” 5
This, it said, seemed more difficult to prove than the Times rule, but
“whichever standard is adopted, plaintiffs in this case must prove
actual malice or its equivalent in order to remove the cloak of privilege.”
And under either standard, the court said, it could find no malice: the
news story reporter did not know the Hurleys and the Hurleys could
produce no evidence of malice at the trial.

Other courts are using old definitions of malice, where qualified
privilege is pleaded, alongside knowing or reckless falsehood. Thus
one says there is no malice in that which “the publisher reasonably
believed to be true”; another speaks of malice as “intent to injure,”
and another of malice as “ill will.” &

Official Proceedings

Reports of official activity outside the proceeding—the trial, the
hearing, the legislative debate or committee—may not be protected.
Some official activity has the color of official proceeding but not the
reality.

To start with the courts: Any trial including that of a lesser court
“not of record” such as a police magistrate’s furnishes the basis for
privilege.’* The ex parte proceeding in which only one party to a
legal controversy is represented affords privilege to reporting.3 So
does the grand jury report published in open court.

In most states, the attorneys’ pleadings filed with the clerk of court,
as the basic documents for joining issue are not proceedings that fur-
nish protection. The judge must be involved; an early decision stated
the rule that for the immunity to attach, the pleadings must have been
submitted “to the judicial mind with a view to judicial action,” % eyen
if only in pretrial hearings on motions.

A New York decision, as so often in defamation, led the way for
several states’ rejecting this position and granting protection to reports
of pleadings. Newspapers had carried a story based on a complaint
filed by Mrs. Elizabeth Nichols against Mrs. Anne Campbell, claiming
the latter had defrauded her of $16,000. After the news stories had
appeared, Mrs. Nichols withdrew her suit. Mrs. Campbell filed libel

st Hurley v. Northwest Pub. Inc., 273 F.Supp. 967, 972, 974 (D.C.Minn.1967).

52 Bannach v. Field Enterprises, Inc., 5 Ill. App.3d 692, 284 N.E.2d 31, 32 (1972); and
Brunn v. Weiss, 32 Mich. App. 428, 188 N.W.2d 904, 905 (1971). See, also, Orrison v.
Vance, 262 Md. 285, 277 A.2d 573, 578 (1971), 3 Med.L.Rptr. 1170 (D.C.D.C.1977).

53 McBee v. Fulton, 47 Md. 403 (1878); Flues v. New Nonpareil Co., 155 Iowa 290,
185 N.W. 1083 (1912).

3 Metcalf v. Times Pub. Co., 20 R.1. 674, 40 A. 864 (1898).
8% Sweet v. Post Pub. Co., 215 Mass. 450, 102 N.E. 660 (1913).

s Barber v. St. Louis Post-Dispatch Co., 3 Mo.App. 377 (1877); Finnegan v. Eagle
Printing Co., 173 Wis. 5, 179 N.W. 788 (1920).

< Prenrosc
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suit.  Acknowledging that nearly all courts had refused qualified
brivilege to stories based on pleadings not seen by a judge, the New
York Court of Appeals said it would no longer follow this rule. It
acknowledged that it is easy for a malicious person to file pleadings in
order to air his spleen against another in news stories, and then with-
draw the suit. But it said that this can happen also after judges are
in the proceeding: suits have been dropped before verdicts. It added
that newspapers had so long and often printed stories about actions
brought before they reached a judge, that “the public has learned that
accusation is not proof and that such actions are at times brought in
malice to result in failure.” 5% The newspapers won.

_ At least a dozen jurisdictions follow this rule today; the filing of a
pleading is a public and official act in the course of judicial proceedings
in Alabama, California, District of Columbia, Georgia, Kentucky, Ne-
vada, New York, Ohio, Pennsylvania, South Carolina, Washington,

..and Wyoming.

But most states have not chosen to follow this rule. Massachusetts
specifically rejected it in 1945.  The Boston Herald-Traveler had pub-
lished a story based on pleadings filed in an alienation of affections
case, had been sued for libel, and had lost. The state Supreme Court
said; 5
Lk ko x the publication of accusations made by one party

against another is neither a legal nor a moral duty of news-
papers. Enterprise in that matter ought to be at the risk
of paying damages if the accusations prove false. To be safe,
anewspaper has only to send its reporters to listen to hearings
rather than to search the files of cases not vet brought before
the court.

Stories based on the following situations were outside “official pro-
[::;e(lings" of courts and did not furnish news media the protection of
qualified privilege: A newsman’s interview of (“conversation with”)
a United States commissioner, concerning an earlier arraignment be-
fore the commissioner;  the words of a judge % and of an attorney bt

¢ In courtrooms, just before trials were convened formally; the taking
* by a judge of a deposition in his courtroom, where he was acting in a
f{n}inisterial capacity” only, not as a judge.®
To shift now to news stories about the executive and administrative
sphere of government, where the officer in a government holds a hear-
Ing or issues a report or even a press release, absolute privilege usually
51 Campbell v. New York Evening Post, 245 N.Y. 320. 327, 157 N.E. 153, 155 (1927).
# Sanford v, Boston Herald-Traveler Corp., 31& Mass. 156, 61 N.E.2d 5 (1945).
*® Wood v. Constitution Pub. Co., 57 Ga.App. 123, 194 3.E. TGQ (1937).
% Douglas v. Collins, 243 App.Div. 546, 276 N.Y.S. 87 (1935).
@ Rogers v. Courier Post Co., 2 N.J. 393, 66 A.2d 869 (1949).
& Mannix v. Portland Telegram, 144 Or. 172, 23 P.2d 138 (1933).




Ch. 5 DEFENDING AGAINST LIBEL SUITS 157

protects him. And where absolute privilege leads, qualified privilege
for press reports ordinarily follows. Yet while major and minor fed-
eral officials enjoy the privilege under federal decisions, state courts
have not been unanimous in granting it.e

The formalized hearings of many administrative bodies have a quasi-
judicial character, in which testimony is taken, interrogation is per-
formed, deliberation is engaged in, and findings are reported in writing.
The reporter can have confidence in such proceedings as “safe” to
report. The minutes of a meeting and audits of a city water com-
mission were the basis for a successful plea of privilege by a newspaper
whose story reflected on an engineer.# The Federal Trade Commis-
sion investigated a firm and an account based on the investigation told
that the firm had engaged in false branding and labeling; the account
was privileged.$s A news story reporting that an attorney had
charged another with perjury was taken from a governor’s extradition
hearing, a quasi-judicial proceeding, and was privileged.®

Also, investigations carried out by executive-administrative officers
or bodies without the dignity of hearing-chambers and the gavel that
calls a hearing to order ordinarily furnish privilege. For example, a
state tax commissioner audited a city’s books and reported irregular-
ities in the city council’s handling of funds. A story based on the
report caused a suit for libel, and the court held that the story was
protected by privilege.s?

Yet not every investigation provides a basis for the defense of qual-
ified privilege; reporters and city editors especially need to know what
the judicial precedent of their state is. In a Texas case, a district
attorney investigated a plot to rob a bank, and obtained confessions.
He made them available to the press. A libel suit brought on the
basis of a news story that resulted was won; the confessions were
held insufficient executive proceedings to provide the protection. e

“Proceedings” that need especially careful attention by the reporter
alert to libel possibilities are the activities of police. Police blotters, P(,\\cc,
the record of arrests and charges made, are the source for many news | }\otiefS
stories. Their status as a basis for a plea of privilege varies from
state to.state.®® The Washington Star based a story on an item from

@ Barr v. Matteo, 360 U.S. 564, 79 S.Ct. 1335 (1959); Prosser, pp. 802-803.

& Holway v. World Pub. Co., 171 Okl. 306, 44 P.2d 881 (1935).

& Mack, Miller Candle Co. v. Macmillan Co., 239 App.Div. 738, 269 N.Y.S. 33 (1934).
% Brown v. Globe Printing Co., 213 Mo. 611, 112 S.W. 462 (1908).

61 Swearingen v. Parkersburg Sentinel Co., 125 W.Va. 731, 26 S5.E.2d 209 (1943).

& Caller-Times Pub. Co. v. Chandler, 134 Tex. 1, 130 S.W.2d 853 (1939). But see
Woolbright v. Sun Communications, Inc., 480 S.W.2d 864 (Mo.1972).

® Sherwood v. Evening News Ass'n, 256 Mich. 318, 239 N.W. 305 (1931); M. J.
Petrick, “The Press, the Police Blotter and Public Policy,” 46 Journalism Quarterly 475,
1969.
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a police “hot line,” a device for serving news media. The story er-
roneously reported that a man shot his wife during a quarrel and the
man sued for libel. (The jury granted him $1.00 in damages.) So
far as qualified privilege for a news story based on the police “hot line”
was concerned, the court denied it. A police log of “hot line” reports,
the court held, is only an informal arrangement between police and
media and is not an official record to which privilege attaches.?

Oral reports of preliminary investigations by policemen do not sup-
port a plea of privilege in some states. The Rutland Herald published
a story about two brothers arrested on charges of robbery, and in-
cluded this paragraph:

Arthur was arrested on information given to police by the
younger brother, it is said. ~According to authorities, Floyd
in his alleged confession, stated that Arthur waited outside
the window in the rear of the clothing store while Floyd
climbed through a broken window the second time to destroy
possible clues left behind.

A suit for libel was brought, and the court denied qualified privilege
to the story. It reviewed other states’ decisions on whether state-
ments attributed to police were a basis for privilege in news, and held
that “a preliminary police investigation” is not a proper basis.

The State of New Jersey has provided by statute that “official state-
ments issued by police department heads” protect news stories, and
Georgia has a similar law.” In other states, courts have provided the
protection through decisions in libel suits. In Kilgore v. Koen,™ priv-
ilege was granted to a story in which deputy sheriffs’ statements about
the evidence and arrest in a case involving a school principal were the
newspaper’s source.

As for the legislative branch, the third general sphere of govern-
ment, state statutes have long declared that the immunity holds in
stories of the legislative setting. A New York law led the way in this
declaration even before the privilege was recognized in England.®
For debates on the floor of Congress or of a state legislature, there
has been no question that protection would apply to news stories. A
few early cases indicated that stories of petty legislative bodies such

* Phillips v. Evening Star, (D.C.Cir. 11/17/80) 6 Med.L.Rptr. 2191; 2 Med.L.Rptr.
2201,

" Lancour v. Herald & Globe Ass'n, 111 Vt. 371, 17 A.2d 253 (1941); Burrows v.
Pulitzer Pub. Co., 2556 S.W. 925 (1923); Pittsburgh Courier Pub. Co. v. Lubore, 91
U.S.App.D.C. 311, 200 F.2d 355 (1952).

™ Angoff, p. 134; Rogers v. Courier Post, 2 N.J. 393, 66 A.2d 869 (1949); Code of
(Ga.1933, § 105-704.

133 Or. 1, 288 P. 192 (1930).
* New York Laws, 1854, Chap. 130; Wason v. Walter, L.R. 4 Q.B. 73 (1868).
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as a town council % would not be privileged; but today’s reporter need
have little fear on this count.

In news stories about a New Jersey municipal council meeting, the
city manager was quoted as saying that he was planning to bypass two
policemen from promotion because they were insubordinate and “I
should have fired them.” There was some question as to whether the
meeting was the regular one, or a session held in a conference room
later. The New Jersey Supreme Court said that that didn’t matter.
It was not only an official but also a public meeting, at which motions
were made by councilmen, sharp discussion was held, and the city
manager was queried by councilmen. Privilege held for the news-
paper.7s

A series of “chain” libel suits in the 1920’s against several major
newspapers settled any question about immunity in news reporting of
committees of legislative bodies: Immunity holds for press reports of
committees.”

Legislative committees have a long history of operating under loose
procedural rules.” Irregular procedures raise the question whether
committee activity always meets the requirements of a “legislative
proceeding” that gives the basis for immunity in news reports.” In
reporting committee activity, the reporter may sense danger signals
if the committee:

Holds hearings without a quorum;

Publishes material that its clerks have collected, without
itself first investigating charges in the material;

Has not authorized the work of its subcommittees;

Has a chairman given to issuing “reports” or holding press
conferences on matters that the committee itself has not in-
vestigated. '

When state and congressional investigating committees relentlessly
hunted “subversion” in the 1940s and 1950s, thousands of persons were
tainted with the charge of “communist” during the committee pro-
ceedings. High procedural irregularity was common. Yet only one
libel case growing out of these irregular proceedings reached the high-
est court of a state, and the newspaper successfully defended with a
plea of privilege.s

% Buckstaff v. Hicks, 94 Wis. 34, 68 N.W. 403 (1896).

% Swede v. Passaic Daily News, 30 N.J. 320, 153 A.2d 36 (1959).

7 Cresson v. Louisville Courier~Journal, 299 F. 487 (6th Cir. 1924).

® Walter Gelhorn (ed.), The States and Subversion (Ithaca: Cornell Univ.Press,
1952); ErnstJ. Eberling, Congressional Investigations (New York: Columbia Univ.Press,
1928).

» H. L. Nelson, Libel in News of Congressional Investigating Committees (Minne-
apolis: Univ. of Minn. Press, 1961), Chs. 1, 2.

® Coleman v. Newark Morning Ledger Co., 29 N.J. 357, 149 A.2d 193 (1959).

v o
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Public Proceedings

The laws of at least ten states provide that qualified privilege applies
to news reports of “public” proceedings.®? In some other states the
same rule has been applied under common law principles.®> The word
“public” has in almost all cases meant “not secret” rather than pro-
ceedings which have a strong element of “public interest” or “public
concern.” # In several cases, immunity has been lost where a news-
paper obtained access to secret proceedings of government bodies and
reported libelous stories based on these proceedings. In McCurdy v.
Hughes,? a newspaper reported on the secret meeting of a state bar
board in which a complaint against an attorney was considered. The
attorney brought a libel suit for derogatory statements in the story
and won.

The state of New York denied privilege to news reports of secret
proceedings repeatedly, under its ground-breaking statute of 1854.
The statute provided privilege to a “fair and true report * * *
of any judicial, legislative, or other public official proceeding.” % But,
in 1956, after 102 years under the “public” provision of the statute,
New York changed its law and eliminated the word “public.” Editor
& Publisher, trade publication of the Amercian daily newspaper world,
reported that the legislature made this change “at the behest of news-
paper interests.” # The change was “drafted as the aftermath to two
successful libel suits against New York City newspapers,” the maga-
zine said, and added that with the change, it had become possible for
a newspaper to publish with immunity news of an official proceeding
even though the proceeding was not public.

But the New York Court of Appeals ruled in a 4-3 decision in 1970
that elimination of the word “public” from that statute does not mean
that news stories of matrimonial proceedings—secret under New York
law—are protected by qualified privilege. Matrimonial proceedings
are “inherently personal,” the Court held, and “the public interest is

# Angoff, passim, shows Arizona, California, Idaho, Louisiana, Minnesota, North
Dakota, Oklahoma, South Dakota, Utah and Wisconsin besides New York which in 1956
deleted the word “public” from its statute.

% Parsons v. Age-Herald Pub. Co., 181 Ala. 439, 61 So. 845 (1913); Switzer v. An-
thony, 71 Colo. 291, 206 P. 391 (1922).

¥ A rare exception is Farrell v. New York Evening Post, 167 Misc. 412, 3 N.Y.S.2d
1018, 1022 (1938) where the word “public” was held to mean “of general interest or
concern,” and a story based on the report by an executive officer of his secret proceeding
was held privileged.

¥ McCurdy v. Hughes, 63 N.D. 435, 248 N.W. 512 (1933).

% New York Laws, 1854. Chap. 130: McCabe v. Cauldwell, 18 Abb Pr. 877 (N.Y.1865);
Danziger v. Hearst Corp., 304 N.Y. 244, 107 N.E.2d 62 (1952); Stevenson v. News
Syndicate Co., 276 App.Div. 614, 96 N.Y.S.2d 751 (1950).

% May 5, 1956, p. 52. See New York State Legislative Annual, 1956, pp. 494-495.
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served not by publicizing but by sealing them and prohibiting their
examination by the public.” #

With the New York law, there is the New Jersey decision mentioned
above, Coleman v. Newark Morning Ledger Co.® In 1953, the late
Senator Joseph McCarthy of Wisconsin was investigating the Army
Signal Corps laboratory at Fort Monmouth, N. J. Sitting as a one-
man subcommittee of the Senate permanent Subcommittee on Inves-
tigations, McCarthy repeatedly held secret executive-session hearings.
Occasionally he emerged from them to give oral “reports” to waiting
newsmen, portraying a sensational “spy ring” in operation at Fort
Monmouth, associated with Julius Rosenberg who had been executed
for espionage.

On October 23, 1953, the Newark Star-Ledger ran a story saying
McCarthy orally reported that his secret investigation had learned
that an ex-Marine officer, suspended from his Fort Monmouth job in
1949 after military intelligence found classified documents in his apart-
ment, had once roomed with Rosenberg. Keys to the apartment were
in the possession of known Communists, MecCarthy said. Then on
December 9, 1953, the Star-Ledger identified the ex-Marine as Cole-
man, in reporting a public hearing held by McCarthy.

Coleman sued the Star-Ledger for libel. He said that the state-
ments were false and were unprotected because they were spoken
outside the proceeding. McCarthy was among the witnesses at the
libel trial. He said that the newspaper story was an accurate report
of his report of the secret proceeding. He also said that he had been
authorized by the subcommittee, in executive session, to make reports
to the press as to what transpired during executive sessions.

Maccepted McCarthy’s testimony, and held that the news-
paper’s plea of qualified privilege was good. It denied that the secret
nature of McCarthy’s subcommittee session destroyed qualified priv-
ilege for McCarthy as a reporter or for the newspaper as a reporter.
Secret sessions often are indispensable, it said, and “this does not
preclude the publication of such information as the committee may in
its discretion deem fit and proper for the general good.” #

Chief Justice Joseph Weintraub of the New Jersey Supreme Court
was the only dissenter in the 5-to-1 decision for the newspaper. He
said that qualified privilege depends everywhere ona “fair and accurate
report” of the proceedings; but who could say whether McCarthy gave
the fair and accurate report required? In his words, “There is no way

# Shiles v. News Syndicate Co., 27 N.Y.2d 9, 313 N.Y.5.2d 104, 107, 261 N.E.2d 251
(1970).

%29 N.J. 357, 149 A.2d 193 (1959).
® Ibid., 205-206.
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to measure a report against this standard when the proceedings are
secret,” and “The secret nature of the hearing negates the reason for
the privilege.” %

A final note about the word “public” in connection with qualified
privilege: The immunity has been held to apply for news reports of
the “public meeting” or “public gathering” where people are free to
attend for discussion of matters of public concern. This is the general
rule in England. The reasons for it are similar to those protecting
reports of official proceedings: It is important for the community- to.
know what is happening in matters where the public welfare and con-
cern are involved, The protection in this situation has been granted
by a few courts in America.® _As for private gatherings of stock-
holders, directors, or members of an association or organization, they,
are no bas1s for pr1v11ege in news reports.

SEC. 26. TRUTH AS A DEFENSE

[Most state laws provide that truth is a complete defense in libel

cases, but some require that the publisher show “good motives
. and justifiable ends.” The United States Supreme Court has
" not ruled on whether truth may ever be subjected to civil or
{___criminal liability.

The defense of truth (often called “justification”) in civil libel has
ancient roots developed in the common law of England. It was taken
up by American courts as they employed the common law in the colonial
and early national periods, and was transferred from the common law
to many state statutes. Its basis appeals to common sense and or-
dinary ideas of justice: Why, indeed, should an individual be awarded
damages for harm to his reputation when the truth of the matter is
that his record does not merit a good reputation? To print or broad-
cast the truth about a person is no more than he should expect; and
in addition the social good may be served by bringing to light the truth
about people whose work involves them in the public interest.

It is held by some courts that truth alone is a complete defense,
r egardless of the motives behind its publication, and this squares with
the libel statutes in most states. Some state laws continue to qualify,
and pr -ovide that truth is a defense if it is published “with good motives
and Justlﬁable ends.” 2 The quahfymg term goes back to 1804, when
Alexander Hamilton used it in his defense of new spaperman Harry

* Tbid., 2089.

» Phoenix Newspapers, Inc. v. Choisser, 2 Ariz. 271, 312 P.2d 150 (1957); Pulverman
v. A. S. Abell Co., 228 F.2d 797 (4th Cir. 1956).

% State statutes and constitutional provisions are collected in Charles Angoff, Hand-
book of Libel, New York, 1946. See also Note, 56 N,W,Univ.L.Rev. 547 (1961);
Garrison v. Louisiana, 379 U.S. 64, 85 S.Ct. 209 (1964), footnote 7.
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Croswell in a celebrated New York criminal libel case.®® So far as
the comatose criminal libel offense is concerned, however, the United
States Supreme Court has ruled that the Hamiltonian qualification is
unconstitutional, and may not be required of a defendant.

The Supreme Court hags shied away from ruling that truth is always,
%_(ngmggmm Justice White wrote in Cox Broadcasting Co. v.

ohn that the Court had not decided the question “whether truthful
publications may ever be subjected to civil or ciminal liability.” Ear-
lier cases, he said, had “carefully left open the question” whether the
First Amendment requires “that truth be recognized as a defense in
a defamation action brought by a private person * * * .9

Since the Supreme Court rules of Times v. Sullivan and Gertz have
made it plain that some level of fault on the part of the media must
be shown—from knowing falsity to negligence—the burden of pleading
and showing falsity has largely been on the plaintiff. Yet the Re-
statement of Torts takes the position that it cannot yet be said that
the burden is inescapably on the plaintiff: %

Placing the burden on the party asserting the negative nec-

essarily creates difficulties, and the problem is accentuated

when the defamatory charge is not specific in its terms but

quite general in nature. Suppose, for example, that a news-

paper published a charge that a storekeeper short-changes

his customers when he gets a chance. How is he expected

to prove that he has not short-changed customers when no

specific occasions are pointed to by the defendant?
Qne court has said that the burden of proof rests on the plaintiff to,
show_def defamatlon and to prove damages. _“He need not show, how-
ever, that the statement is false. _ There 1s_,a legal presumption of of
fals1ty_g_vh1ch the defendant may rebut by proving truth as a defense. o oy
It is very clear that defendants in libel suits frequently are at pams
to prove that the alleged libel is true.

Not every detail of an allegedly libelous story must be proved ac-

curate in order to rebut a charge of “falsity.” But no formula can
measure just what inaccuracy will be tolerated by a particular court.

The New York World-Telegram and Sun tried to establish truth of
the following statement from its pages, but failed:

% 3 Johns.Cas. 337 (N.Y.1818).
% Garrison v. Lousianna, 379 U.S. 64, 85 S.Ct. 209 (1964).

% 420 U.S. 469, 490, 95 S.Ct. 1029, 1043—44 (1975). But see Restatement, Second,
Torts, § 5814, p. 235, which says “There can be no recovery in defamation for a statement
of fact that is true * * *”

% Ibid., § 613, p. 310.

9 Memphis Pub. Co. v. Nichols, 569 S.W.2d 412, 420 (Tenn.1978) 4 Med.L.Rptr. 1573,
15679.
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John Crane, former president of the UFA now under in-
dictment, isn’t waiting for his own legal developments.
Meanwhile, his lawyers are launching a $$$$$$ defamation
suit.

Focusing on the word “indictment,” Crane brought a libel suit against
the newspaper and the columnist who wrote the item. He said that
the defendant knew or could have learned the falsity of the charge
by using reasonable care.

The defendants chose to try to establish the truth of the charge.
They did not try to show that there had been a legal indictment by a
grand jury. Instead, they said that the facts were widely published
and commented upon by the press of the city. They claimed that
Crane was “under indictment” in a nonlegal sense, that he had been
accused of various crimes by others.

But you cannot prove the truth of one charge against a man by
showing that he was suspected or guilty in connection with another. 2
The court held that “indictment” means the legal action, ordinarily
carried out by a grand jury, and that use of the term to mean accusation
by private persons is rare. No reader, it said, would accept the looser
usage as the intended one.®

The same term—“indictment”—was used by another newspaper in
an incorrect way, but was held not to be libelous. The word appeared
in connection with conflict-of-interest findings discussed in an editorial.
A councilman was never truly indicted, but rather was charged by
delivery of a summons, and convicted. The court held that “indict-
ment” was substantially accurate, and although technically incorrect,
did not constitute defamation.!

. Thus loose usage of certain technical terms does not always destroy.

a plea of truth. This is what a court ruled when a Massachusetts
newspaper said that a man named Joyce had been “committed” to a
mental hospital when actually he had been “admitted” to the hospital
at the request of a physician as the state law provided. The news-
paper’s words that caused the man to bring a libel suit were that the
man “charges * * * that his constitutional rights were violated
when he was committed to the hospital last November.” In ruling
for the newspaper which pleaded truth, the court said: 2

Strictly * * * “commitment” means a placing in the
hospital by judicial order * * * . But the words [of the
news story] are to be used in their “natural sense with the

% Sun Printing and Pub. Ass'n v. Schenck, 40 C.C.A. 163, 98 F.925 (1900); Kilian v.
Doubleday & Co., 367 Pa. 117, 79 A.2d 657 (1951); Yarmove v. Retail Credit Co., 18
A.D.2d 790, 236 N.Y.S.2d 836 (1963).

® Crane v. New York World Telegram Corp., 308 N.Y. 470, 126 N.E.2d 753 (1955);
Friday v. Official Detective Stories, 233 F.Supp. 1021 (D.C.Pa.1964).

' Schaefer v. Hearst Corp., (Md.Super.Ct.1979) 5 Med.L.Rptr. 1734.
2 Joyce v. George W. Prescott Pub. Co., 348 Mass. 790, 205 N.E.2d 207 (1965).
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meaning which they could convey to mankind in general.”
This meaning of the word “commitment” was placing in the
hospital pursuant to proceedings provided by law. In so
stating as to the plaintiff * * * the defendant reported
correctly.
Of course, the newsman who is highly attuned to nuances in word
meanings may save his newspaper the expense and trouble of even a
successful libel defense by avoiding gaffes such as confusing “commit”
with “admit.” While news media continue to be staffed in part by
writers insensitive to shades of meaning, however, they may take some
comfort in the law’s willingness to bend as in the Joyce case.

Courts frequently hold that truth will not be destroyed by a story’s
minor inaccuracies. Thus truth succeeded although a newspaper had
printed that the plaintiff was in police custody on August 16, whereas
he had been released on August 15; ¢ and it was not fatal to truth to
report in a news story that an arrest, which in fact took place at the
Shelly Tap.tavern, occurred at the Men’s Social Club.¢

In accord with the maxim that “tale bearers are as bad as tale
tellers,” it is no defense for a news medium to argue that it reported
accurately and truthfully someone else’s false and defamatory state-
ments. The broadcaster or newspaper reporter writes at the em-
ployer’s peril; the words “it is reported by police” or “according to a
reliable source” do not remove from the news medium faced with a
libel suit the job of proving that the allegation or rumor itself is true.s
Liability under the “republication” rule persists.®

Even though every fact in a story is truthful, an error of omission

can result in libel. Recall, now, the Memphis Press-Scimitar’s ac-
curate facts about the shooting of Mrs. Nichols. A woman had gone
to the home of Mrs. Nichols, and there, the newspaper said on the
basis of a police arrest report, found her own husband (Newton) with
Mrs. Nichols. The implication of an adulterous affair between the
two was plain in the story, all of whose facts were accurate. Mrs.
Nichols brought libel suits. The Press-Scimitar had omitted much
from the story, as shown by a separate police document (the “offense
report”): Not only were Mrs. Nichols and Mr. Newton at the home,
but also Mr. Nichols and two other people. Had these facts been in
the news story, there would have been no suggestion of an affair.
The Press-Scimitar pleaded truth of its words, but the Tennessee
Supreme Court said: 7

3 Piracci v. Hearst Corp., 263 F.Supp. 511, affirmed 371 F.2d 1016 (4th Cir. 1966).
4 Mitchell v. Peoria Journal-Star, 76 Ill. App.2d 154, 221 N.E.2d 516 (1966).

5 Miller, Smith & Champagne v. Capital City Press, 142 So.2d 462 (La.App.1962);
Dun & Bradstreet, Inc. v. Robinson, 233 Ark. 168, 345 S.W.2d 34 (1961).

s Cianci v. New Times, (2d Cir. 7/11/80) 6 Med.L.Rptr. 1625, 1629-30

7 Memphis Pub. Co. v. Nichols, 569 S.W.2d 412, 420 (Tenn.1978), 4 Med.L.Rptr.
1573, 1579.
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In our opinion, the defendant’s reliance on the truth of the
facts stated in the article in question is misplaced. The
proper question is whether the meaning reasonably conveyed
by the published words is defamatory * * *. The pub-
lication of the complete facts could not conceivably have led
the reader to conclude that Mrs. Nichols and Mr. Newton had
an adulterous relationship. The published statement, there-
fore, so distorted the truth as to make the entire article false
and defamatory. It is no defense whatever that individual
statements within the article were literally true.

Belief in the truth of the charge may be useful in holding down
damages, if it can be established to the satisfaction of the court. Show-
ing honest belief indicates good faith and absence of malice, important
to the mitigation of general damages and the denial or lessening of
punitive damages to the successful suit-bringer in a libel case.

The plea of truth always presents an uncomfortable possibility to
the defendant in a libel case: If the proof fails, the attempt to prove
it may be considered a republication of the libel and become evidence
of malice.* And malice, as indicated earlier, may be reason for as-
sessing punitive damages. There seems to be a tendency in recent
decades, however, to examine the manner and spirit with which the
defense of truth is made. If the plea of truth appears to have as its
real object the defense of the case, rather than to repeat the defa-
mation, evidence of malice is not necessarily concluded.

The Las Vegas (Nev.) Sun pleaded the truth of this charge which
is made in a headline concerning one Franklin: “Babies for Sale.
Franklin Black Market Trade of Child Told.” The judge instructed
the jury that “Failure to prove a plea of truth may be considered as
evidence of express and continued malice.” The jury decided that the
Sun had not proved truth, and awarded Franklin damages. The Sun
appealed, and the Nevada Supreme Court ruled that the judge’s in-
struction to the jury was in error. It said that although there is
authority to support the judge’s instruction,?

* % * the better rule is that failure of proof of truth is
not itself evidence of malice. Where malice appears a plea
of truth may be considered in aggravation of damages as an
unprivileged republication of the original libel. However, to
constitute such aggravation it should appear that the defense
of truth was not pleaded in good faith. When the defendant
actually believes his plea to be true and offers evidence in
support of it in good faith, the rule should not apply to penalize

* Hall v. Edwards, 188 Me. 231, 23 A.2d 889 (1942); Coffin v. Brown, 94 Md. 190,
50 A. 567 (1901).

* Las Vegas Sun, Inc. v. Franklin, 74 Nev. 282, 329 P.2d 867 (1958). See also Mitchell
v. Peoria Journal-Star, Ine., 76 Ill. App.2d 154, 221 N.E.2d 516 (1966).
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SEC. 27. FAIR COMMENT AS A DEFENSE

State statutes and the common law provide the doctrine of fair
comment and criticism as a defense against libel suits brought
by people and institutions who offer their work to the public
for its approval or disapproval, or where matters of public in-
terest are concerned. Despite a view that it has become ob-
solete under recent constitutional protection for opinion, me-
dia and courts continue to use it.

As we have seen at length in Chapter 4, the United States Consti-
tution protects derogatory words about a public official or public figure
unless the words are knowing or reckless falsehoods, under New York
Times Co. v. Sullivan. QOpinions,-whieh-cannet be proved.true.or.

false, are among the protected words, as Justice Powell said in Gertz
v. Robert Welch _lnc.: - a

We begin with the common ground. Under the First
Amendment there is no such thing as a false idea. However
pernicious an opinion may seem, we depend for its correction
not on the conscience of judges and juries but on the com-
petition of other ideas. But there is no constitutional value
in false statements of fact.

The American Law Institute’s Restatement of Torts (Second), extends
the “false statements of fact” this way: a statement in the form of
opinion may be actionable “if it implies the allegation of undisclosed
defamatory facts as the basis for the opinion.” * Many courts have
accepted the Restatement qualification.

Further, we have seen in Chapter 3 that constitutional protection
is given to words that emerge in the give-and-take of stormy political
and economic debate and are used in a loose, figurative sense as rhe-
torical hyperbole, such as “blackmail,” “scab,” and “traitor.” ¥ These
are treated as opinion. Clear accusations of criminal behavior, how-
ever, are generally treated as statements of fact—even though a lin-
guistic purist might say that accusing an unconvicted person of being
a rapist, arsonist, swindler, or whatever may be the same as saying
“In my opinion you are a rapist, arsonist, swindler. * * *”u

Opinion, of course, is comment and often is criticism—the words
used to describe the libel defense treated in this section. This defense
arose in the early 1800s and continues to live a somewhat clouded life.

10 418 U.S. 323, 339-40, 94 S.Ct. 2997 (1974).
11 Restatement, Second, Torts, § 566, p. 170.

2 National Ass’n of Government Employees v. Central Broadcasting, — Mass.
, 396 N.E.2d 996, 1000-01 (1979), 5 Med.L.Rptr. 2078, and citations at 2081.

13 Above, Sec. 12.

14 Miami Herald Pub. Co. v. Brautigan, 127 So.2d 197, 201 (Fla.1962); Rinaldi v.
Holt, Rinehart, 42 N.Y.2d 369, 881-2, 397 N.Y.S.2d 943, 950-951, 366 N.E.2d 1299,
1306 (1977), certiorari denied 434 U.S. 969, 98 S.Ct. 514; Cianci v. New Times Pub.
Co. (2d Cir. 7/11/80), 6 Med.L.Rptr. 1625, 1630-31.
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The defense is intended to protect the public stake in the evaluation
of important public matters, and comment and criticism have per-
meated news and editorial pages and broadcasts, explaining, drawing
inferences, reacting, evaluating. Under this doctrine, there is legal
protection for criticism of the work of persons and institutions who
offer their work for public approvsl—public officials and figures; those
who offer work that affects public taste in such activity as art, liter-
ature, acting, and sports; and institutions whose work directly affects
the public interest such as hospitals, schools, food processors, and drug
manufacturers. Under one version of fair comment, protection is
given against an action by anyone involved in a matter of public in-
terest.1s

The Restatement of Torts, Second, published in 1977, finds that the
constitutional protections under Times v. Sullivan and Gertz have ren-
dered the fair comment and criticisms doctrine “obsolete insofar as its
application is confined to a mere expression of opinion.” It has re-
moved from its 1977 edition TITLE B. PRIVILEGED CRITICISM
(“FAIR COMMENT"), deleting five subsections because—once more—
“A statement of opinion that does not imply a defamatory statement
of fact is no longer actionable, and no privilege is needed.” While an
occasional court seems to have accepted this Jjudgment, s other courts
continue to admit and consider the defense of fair comment.

State courts predictably differ, of course, but in this situation deep
difficulties arise in reconciling old doctrine with the new protection.
As the U.S. Court of Appeals, Sixth Circuit, has noted in discussing
fair comment, “Few areas of the law are as analytically difficult as that
of libel and slander where courts attempt to mesh modern, first amend-
ment principles with common law precedents.” 7

A problem in the doctrine of fair comment and criticism has always
existed in deciding just what is fact and what is opinion, a question
suited more to philosophers, perhaps, than to courts. The majority
of the states said that courts must grapple with the matter and resolve
it; and that if derogatory words were judged to be false facts or based
on false facts, there was no protection. There was a substantial mi-
nority of states, however, which took the view that even false facts
accompanying the opinion were protected if they were published with

© Prosser, 812-816; Rollenhagen v. Orange, 116 Cal. App.3d 414, 172 Cal.Rptr. 49
(19811, 6 Med.L.Rptr. 2561.

" Rest. (Second) Torts, #580A, pp. 215, 297; Yerkie v. Post-Newsweek Stations,
470 F.Supp. 91 (D.C.Md.1979), 4 Med.L.Rptr. 2566, 2568.

U Orr v. Argus Press, 556 F.2d 1108 (6th Cir. 1978), certiorari denied 440 U.S. 960,
99 8.Ct. 1502, 4 Med.L.Rptr. 1593, 1595.

** Titus. “Statement of Fact Versus Statement of Opinion—a Spurious Dispute in Fair
Comment 15 Vand.L.Rev. 1203 (1962); Gregory v. McDonnell Douglas Corp., 17
Cal.3d 596, 131 Cal.Rptr. 641, 644—5, 552 P.2d 425, 428-9 (1976).
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an honest belief in their truth and without ill will—that is, without
common-law malice.!®

Going first to the minority states—about 25 per cent of the total—
the California Supreme Court took this view in 1921 in deciding a libel
suit brought by Los Angeles Police Chief Snively against the Los
Angeles Record for a cartoon of him. He said it suggested he was
receiving money secretly for illegal purposes. The court held that
even if false, the cartoon was protected as fair comment: 2

[T]he right of the publisher to speak or write is complete
and unqualified, under the Code, except that he must speak
or write “without malice.” When under these conditions he
honestly believes that the person of whom he speaks or writes
is guilty of a crime of a nature that makes the fact material
to the interests of those whom he addresses, it is as much his
right and duty to declare to them that fact as it would be to
tell them any other fact pertinent to the occasion and material
to their interests. If the publisher of a newspaper honestly
believes that a public officer has committed a crime of a nature
which would indicate that he is unfit for the office he holds,
we think he is not liable for damages * * *.

In Orr v. Argus Press, a newspaper published an artlcle about the
indictment and arrest of Orr, president of a development company that
planned to build a shopping mall in Owesse, Mich. Intending to raise
money, Orr had distributed a prospectus describing the project, but
the money-raising effort failed. Later, Orr was indicted in connection
with the venture on 34 counts of violating Michigan securities law.
The newspaper story about him contained such words as “fraud,” and
“phony shopping mall,” and Orr sued for libel. The jury returned a
verdict of $20,000 in damages, having taken into consideration the
Michigan law of fair comment as instructed by the trial judge. The
newspaper appealed, and the Sixth Circuit Court looked at Michigan’s
fair comment statute, which says words including both opinion and
fact are protected if the statement “be honestly believed to be true,
and published in good faith” (i.e., without the “ill-will” malice of the
common law). The appeal court could find no evidence of bad faith
or absence of belief in truth in the paper’s use of the word “fraud” to
describe a violation of Michigan securities law, nor did it find “phony”
an unreasonable characterization. It saw no evidence of bad faith in
the reporter’s re-writing an AP dispatch and adding materials that he
had obtained himself.2!

15 Prosser, 815, 816.

» Snively v. Record Pub. Co., 185 Cal. 565, 571, 198 P. 1, 5 (1921); Gregory v.
McDonnell Douglas Corp., 17 Cal.3d 596, 131 Cal.Rptr. 641, 552 P.2d 425 (1976).

2 Orr v. Argus-Press, 586 F.2d 1108, 1113-14 (6th Cir. 1978), 4 Med.L.Rptr. 1593,
1596-17.
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The old Michigan fair comment statute, in providing protection for
facts “believed to be true,” states a standard close to the actual malice
standard of Times v. Sullivan—words are protected unless published
with knowledge or reckless disregard of falsity. The appeals court
came close to equating the standards in dictum given as a warning to
trial courts in instructing juries: “This case suggests that courts must
be cautious about letting libel cases go to the jury where there is no
proof that the reporter or his newspaper knew or suspected that the
statements in his article were false.” 2 And next, indeed, the court
took up separately the constitutional protection for false facts based
on Times v. Sullivan, and protection for opinion based on Gertz as
interpreted by the Restatement of Torts, Second. The article was
protected under both. Several other courts have done the same:
specifically compared the fair comment standard with the constitutional
standards, and where the former have provided protection, the latter
have also.2

It appears that fair comment in these minority-rule states can protect
where Rosenbloom briefly did until, in Gertz, the Supreme Court de-
nied constitutional protection against a suit brought by a private person
involved in a story of general or public concern. Where the reporter
has an honest belief in the facts of a news story about a private person,
which later turn out to be false, and is free of ill will, the minority-rule
fair comment applies. Could Firestone, Gertz, Wolston, Hutchinson,
or professionals such as attorneys or physicians who are found to be
private people, overcome a defense of fair comment if their cases arose
in minority-rule states? A private Californian, involved in a matter
of public concern, illustrates:

Rollenhagen, a self-employed auto repairman, performed work on
an auto belonging to Elizabeth Mazur. Only a few-score miles after
the repair was finished, the engine “froze.” Rollenhagen again re-
paired the car, at a cost of $591.00. When Mazur came to pick the
car up, the mechanic reported the theft of a headlight from her car
while it was at his shop, and suggested that she file a report with the
City of Orange police department. She did, and at the station, a
detective told her that there had been several complaints about Rol-
lenhagen. The detective and another person decided to “set up” Rol-
lenhagen. They had a car repaired by him, and he failed to give them
a written estimate in advance as required by law. They arrested him,
handcuffed him, and paraded him out past a CBS camera crew, whose
chief reporter had been informed in detail in advance. CBS inter-
viewed Mazur, who made statements on film to the effect that she had
been victimized. CBS later conducted two interviews with mechanic

2 Ihid., 1114, 1597.

» E.g. U.S. Labor Party v. Anti-Defamation League, (N.Y.Sup.Ct. 10.27°80), 6
Med, L. Rptr. 2209.
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Rollenhagen to get his side, and then aired the story. Rollenhagen
sued for libel, and a jury awarded him verdicts against CBS and Mazur,
both of which were set aside by the judge.2? Rollenhagen appealed,
and the California Court of Appeal ruled that the story was protected
by the California state law of fair comment.

Beginning in 1921 with Snively (above, p. 169), the Court said: 2
the California courts have recognized basic fair speech prin-
ciples as paramount over plaintiffs whose status might be
private or public, so long as there was no malice, and the
subject matter was one of public interest. * * * Plaintiff
seems to argue that, because the United States Supreme
Court has moved back to a more liberal position with regard
to libel plaintiffs, this somehow alters the California approach
to these cases.

The Court then reviewed the Supreme Court’s “backward move” in
the line of cases from Times v. Sullivan to Rosenbloom to Gertz. Ros-
enbloom, it said, extended the Times v. Sullivan rule to “all cases
where a media publication dealt with a subject of general public in-
terest, notwithstanding the plaintiff’s standingasa * * * private
figure.” And while Gertz retreated from the Rosenbloom standard,
permitting states to use the “negligence” test instead of Rosenbloom’s
“actual malice,” California had not joined in the retreat, but had stuck
with its half-century-old fair comment law; 2

The California standard [for fair comment] is codified in Civil
Code section 47, subdivision 3, as granting a qualified privi-
lege to all publications which concern a matter of legitimate
public interest. This standard of liability predates Gertz by
over 50 years and the only impact the Gertz decision has on
the standard is to decree it a constitutionally acceptable one.
Absent evidence of malice, the Civil Code section 47, sub-
division 3, privilege governs and the defendants are entitled
to judgment as a matter of law.
The Court found no malice as defined under California tort law—
“hatred or ill will” on the part of the publisher, and a lack of reasonable
or probable cause to believe in the truth of the matter published (CBS
was not relying on the constitutional “actual malice” of Times v. Sul-
livan). The subject of auto repair was a matter of general public
interest (there had been “rather extensive legislative coverage in an
attempt to protect the public from fraudulent and dishonest practices,”
the Court noted)—and no malice plus a story of public concern meant
that the defense of fair comment was successful.
2521Rollenhagen v. Orange, 116 Cal. App.3d 414, 172 Cal. Rptr. 49 (1981), 6 Med.L.Rptr.
= Tbid., 2563, 2564.
% Ibid., 2564,
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Two important points emerge as illustration of the high protective-
ness of the California fair comment law: (1) Because Rollenhagen was
in all likelihood a “private” person (he had not thrust himself into a
public controversy to attempt to influence its outcome), Times v. Sul-
livan would not have protected CBS. The California fair comment
law, however, protects media whether plaintiff is private or public,
and as here, the story is of general or public concern. (2) Although
the Gertz standard of negligence might have been attempted as a
defense by CBS, as the Court pointed out that is a substantially weaker
defense than California’s fair comment law provides: “Mere negligence
in inquiry cannot constitute lack of reasonable or probable cause
* % * tg believe in the truth of the publication.”

Turning now to the majority-rule states, these said that the pro-
tection for comment did not extend to that which was falsely given out
as “fact.” Furthermore, a false charge of crime was considered a
statement of fact, not of opinion. Oregon’s Supreme Court, for ex-
ample, said “it is one thing to comment upon or criticize * * *
the acknowledged or proved act of a public man, and quite another to
assert that he has been guilty of particular acts of misconduct.” #* The
latter, it said, was not protected under fair comment. And whether
the Restatement of Torts, Second, will prove in the long run to be
correct that fair comment is “obsolete” so far as opinions are concerned,
very recent decisions continue to take the defense squarely into ac-
count. Thus a federal district court had decided a case—involving a
broadcaster’s report of the arrest, prosecution, and conviction for sale
of imitation Egyptian artifacts—entirely on the Texas fair comment
statute.?® That law shields libel defendants who made “a reasonable
and fair comment or criticism of public officials and of other matters
of public concern published for general information.” It granted the
television station summary judgment because its broadcast met those
terms. No constitutional protection came up.

A New York (majority-state) court ruled in 1980 that “Fair comment
has long been and still is a complete defense in libel and defamation
actions in New York” 2 It reviewed New York’s fair comment rule
under the common law, saying it provided a complete defense against
libel for opinion, no matter how unreasonable, so long as the statement
is free from “malice and ill-will and [is] an honest expression of opinion
based on at least an inference from facts.” In this case, the Anti-
Defamation League had called the U.S. Labor Party “anti-Semitic,”
and the court said that was protected because the Party had a long
record of criticizing prominent Jews and Jewish organizations, and

2 Marr v. Putnam, 196 Or. 1, 246 P.2d 509, 524 (1952). For an accusation of crime

as being a false statement of fact, not of opinton, see also Cianci v. New Times Pub.
Co. (2d Cir. 7/11/80), 6 Med.L.Rptr. 1625, 1630-31.

8 Tawfik v. Loyd, (D.C.N.Tex. 9/19/79) 5 Med.L.Rptr. 2067.

» .8, Labor Party v. Anti-Defamation League, (N.Y.Sup.Ct. 10/27/80) 6 Med.L.Rptr.
2209, 2213.
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linking them with the international drug trade and a myriad conspir-
acies. “At a minimum, under the fair comment doctrine, the facts of
this case reasonably give rise to an inference upon which the A.D.L.

can form an honest opinion that the plaintiffs are anti-semitic
* k% 30

A warning to critics and commentators that falls in the realm of
unprotected “fact” is this: There is danger in assigning corrupt and
dishonorable motives to a person; many courts have held this is to be
treated as fact, not as comment, and will not be protected by the
defense of fair comment but must be defended by a plea of truth. This
principle goes far back in the libel law, as expressed in the famous
nineteenth-century case, Campbell v. Spottiswoode, where the court
held:

A line must be drawn between criticism upon public conduct
and the imputation of motives by which that conduct may be
supposed to be actuated; one man has no right to impute to
another, whose conduct may be open to ridicule or disappro-
bation, base, sordid and wicked motives, unless there is so
much ground for the imputation that a jury shall find, not
only that he had an honest belief in the truth of his statements
but that his belief was not without foundation.

Besides the problem of “fact,” the ancient question of what consti-
tuted “malice” entered the picture and had much to do with what was
“fair.” Malice would destroy the protection of fair comment; and
malice for centuries before New York Times Co. v. Sullivan had been
defined in various ways. Furthermore, various characteristics of un-
fair expression were sometimes treated as suggesting malice. Thus
from state to state and jurisdiction to jurisdiction, malice could be
pretty much what the court felt it ought to be: ill-will, enmity, spite,
hatred, intent to harm; “excessive publication,” 3 vehemence,? words
that were not the honest opinion of the writer,* words which there
was not “probable cause to believe true,” 3 words showing reckless
disregard for the rights of others,* words which a reasonable man
would not consider fair.#” Malice still can be “adduced” 28 from such

» Ibid. See also Cianci v. New Times Pub. Co., (2d Cir. 7/11/80) 6 Med.L.Rptr.
1625, 1634.

» L.J.Q.B. 185, 3 B. & 8. 769, 776 (1863). See also Cross v. Guy Gannett Pub. Co.,
151 Me. 491, 121 A.2d 355 (1956).

% Pulliam v. Bond, 406 S.W.2d 635, 643 (Mo.1966).

# England v. Daily Gazette Co., 143 W.Va. 700, 104 S.E.2d 306 (1958).
¥ Russell v. Geis, 251 Cal. App.2d 560, 59 Cal.Rptr. 569 (1967).

% Taylor v. Lewis, 132 Cal. App. 381, 22 P.2d 569 (1933).

% Campbell v. Spottiswoode, 32 L.J.Q.B. 185 (1863).

% James v. Haymes, 160 Va. 253, 168 S.E. 333 (1933).

3 Goldwater v. Ginzburg, 414 F.2d 324, 342 (2d Cir. 1969).
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qualities of expression in some jurisdictions where qualified privilege
or fair comment is at issue.

Thus the West Virginia Supreme Court held in denying fair com-
ment’s protection to the Charleston Gazette which had tongue-lashed
several legislators who sued it for saying, among other things, that
they had sold their votes: 3

While it is very generally held that fair comment as to
matter of public affairs is not actionable, where sufficient facts
exist on which to ground such comment, it appears to be
definitely settled that if such comment is unfair or unreason-
ably violent or vehement, immunity from liability is denied.
“Matters of public interest must be discussed temperately.
Wicked and corrupt motive should never be wantonly as-
signed. And it will be no defense that the writer, at the
time he wrote, honestly believed in the truth of the charges
he was making, if such charges be made recklessly, unrea-
sonably, and without any foundationinfact * * * . [Tlhe
writer must bring to his task some degree of moderation and
judgment.” Newell, Slander and Libel * * *

But in another state—Iowa—there was no suggestion in a Supreme
Court decision that “Matters of public interest must be discussed tem-
perately.” Journalists everywhere know the case of the Cherry Sis-
ters, one of the most famous in the annals of libel in America. The
Des Moines Leader successfully defended itself in their libel suit, using
the defense of fair comment. It started when the Leader printed this:

Billy Hamilton, of the Odebolt Chronicle, gives the Cherry
Sisters the following graphic write-up on their late appear-
ance in his town: “Effie is an old jade of 50 summers, Jessie
a frisky-filly of 40, and Addie, the flower of the family, a
capering monstrosity of 35. Their long skinny arms, equipped
with talons at the extremities, swung mechanically, and anon
waved frantically at the suffering audience. The mouths of
their rancid features opened like caverns, and sounds like the
wailing of damned souls issued therefrom. They pranced
around the stage with a motion that suggested a cross be-
tween the danse du ventre and fox trot,—strange creatures
with painted faces and hideous mien. Effie is spavined, Ad-
die is stringhalt, and Jessie, the only one who showed her
stockings, has legs with calves as classic in their outlines as
the curves of a broom handle.”

There was nothing moderate about Billy Hamilton’s criticism of these
three graces, but the Iowa Supreme Court said that that did not mat-

# England v. Daily Gazette Co., 143 W.Va. 700, 104 S.E.2d 306, 316 (1958).
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ter. What Hamilton wrote about the three sisters, and the Leader
reprinted, was fair comment and criticism:

One who goes upon the stage to exhibit himself to the pub-
lic, or who gives any kind of a performance to which the public
is invited, may be freely criticised. He may be held up to
ridicule, and entire freedom of expression is guaranteed to
dramatic critics, provided they are not actuated by malice or
evil purpose in what they write. * * * Ridicule is often
the strongest weapon in the hands of a public writer; and,
if fairly used, the presumption of malice which would other-
wise arise is rebutted * * *,

The actual malice that will destroy the privilege of fair comment is
narrowing in the light of the United States Supreme Court’s restrictive
definition of the term in 1964 in New York Times Co. v. Sullivan. One
court has said that the defense of fair comment and criticism raised
against a newspaper columnist’s libel suit will prevail unless Times v.
Sullivan malice can be proved. This case rose from editorials ap-
pearing in the Fairbanks (Alaska) Daily News-Miner, attacking col-
umnist Drew Pearson for his belittling of Alaska Governor Mike Ste-
povich in the drive for Alaska statehood. One editorial was titled
“The Garbage Man of the Fourth Estate.” A few weeks later, the
News-Miner said it was dropping Pearson’s column because it did not
wish to distribute garbage with its newspaper. Pearson sued for libel,
lost, and appealed to the Alaska Supreme Court. The court said that
the privilege of fair comment and criticism existed in this case, because
the subject of Alaska statehood was a matter of public interest and
concern. The privilege extended to the newspaper, it said, unless the
statements about Pearson were made with actual malice. It discarded
its own earlier acceptance of malice as being ill will, enmity, hatred,
spite, or desire to injure, and said: #

We adopt for this jurisdiction the meaning of “actual malice”
as given by the United States Supreme Court in the case of
New York Times Co. v. Sullivan. Actual malice exists when
it is proved that the defamatory statement was made with
knowledge that it was false or with a reckless disregard of
whether it was false or not. * * *

The trial court found that there was no actual malice.
* * * We perceive no clear error. In referring to ap-
pellant as a “garbage man” and to his writings as “garbage”,
the imputation was that appellant was inaccurate and that his
writings were worthless, that they were literary trash.

% Cherry v. Des Moines Leader, 114 Iowa 298, 86 N.W. 323 (1901).
4 Pearson v. Fairbanks Pub. Co., Inec., 413 P.2d 711, 715 (Alaska 1966).
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Cases continue to be adjudicated today under the rules of fair com-
ment. Ocecasionally, as we saw above, a decision separately takes
account of the fair comment rules and the constitutional defense.
Under either, the touchstone is the public’s need to know about the
work of public people and about matters of public concern. Always,
the reporter needs to remember that the private characters and acts
of public persons retain protection, for although one’s private character
can deeply affect one’s public acts. there remains a sphere of life that
is recognized as private. Going far back in the law of libel, it was
long ago articulated thus: i

In our opiniun, a person who enters upon a public office,
or becomes a candidate for one, no more surrenders to the
public his private character than he does his private property.
Remedy by due course of law, for injury to each, is secured
by the same constitutional guaranty, and the one is no less
inviolate than the other. To hold otherwise, would, in our
judgment drive reputable men from public positions, and fill
their places with others having no regard for their reputation;
and thus defeat the object of the rule contended for, and
overturn the reason upon which it is sought to sustain it.

Cases since New York Times Co. v. Sullivan have continued to point
this out.®

SEC. 28. RETRACTION

A full and prompt apology following the publication of a libel will
serve te mitigate damages awarded to the injured.

The news medium that has libeled a person may retract its state-
ment, and in doing o, hope to lessen the chances that large damages
will be awarded to the injured. The retraction must be full and with-
out reservation, and there should be no attempt to justify the libel.
But while a full and timely apology will go to mitigate damages, it is
in no sense a complete defense. The law reasons that many persons
who saw the original story may not see the retraction. The retraction
must be given the prominence in space or time that the original charge
received.

Generally, a full and prompt retraction will serve to negate punitive
damages, for it is considered an indication that the libel was not pub-
lished with malice. Further, it may help reduce the award of com-
pensatory damages.

# Post Pub. Co. v. Moloney, 50 Ohio St. 71, 89, 33 N.E. 921 (1893).

w Zeck v. Spiro, 32 Misc.2d 629, 276 N.Y.S.2d 395 (1966); Stearn v. MacLean-Hunter
Ltd., 46 F.R.D. 76 (D.C.N.Y.1969); Standke v. B. E. Darby & Sons, Inc., 291 Minn.
46%, 193 N.W.2d 139, 144 (1971).
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Many states have had retraction statutes, some providing that pu-
nitive damages may not be awarded if retraction is made properly and
the publisher shows that he did not publish with malice. Others have
gone further, providing that only special damages may be awarded
following a retraction and demonstration of good faith on the part of
the publisher. California has the statute most favorable to publishers.
It provides that a proper retraction limits recovery to special damages,
no matter what the motives of the publisher.#

Some retraction statutes have been attacked ds unconstitutional,
one reason being that they sometimes are applicable only to newspa-
pers and as such are discriminatory. Many persons may publish libel
in non-newspaper form, but not have the advantage of retraction stat-
utes in these states. In Park v. Detroit Free Press, a Michigan
retraction statute was held unconstitutional, the Court holding that
“It is not competent for the legislature to give one class of citizens
legal exemptions from liability for wrongs not granted to others.” 4
The Supreme Court of Kansas held that state’s retraction provision
unconstitutional. The decision went to the law’s preventing recovery
of general damages, and said:

The injuries for which this class of damages is allowed are
something more than merely speculative * * *. In
short, they are such injuries to the reputation as were con-
templated in the bill of rights * * *.

Where punitive damages only are barred to the defamed, however,
the constitutionality of the statute ordinarily has been upheld.#

#T. M. Newell and Albert Pickerell, California’s Retraction Statute: License to
Libel?, 28 Journ.Quar. 474, 1951. See also Wis.Stats. 895.05, 1967.

% 72 Mich. 560, 40 N.W. 731 (1888). See also Madison v. Yunker, ____Mont.
589 P.2d 126 (1978).

# Hanson v. Krehbiel, 68 Kan. 670, 75 P. 1041 (1904).

4 Comer v. Age Herald Pub. Co., 151 Ala. 613, 44 So. 673 (1907); Meyerle v. Pioneer
Pub. Co., 45 N.D. 568, 178 N.W. 792 (1920).

Nelson & Teeter Mass.Comm. 4th Ed.—7
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THE LAW OF PRIVACY AND THE MEDIA

Sec.

29. Development of Privacy Law.
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SEC. 29. DEVELOPMENT OF PRIVACY LAW

Privacy—*the right to be let alone” —is protected by an evolving
area of tort law and has been recognized as a constitutional
right by the Supreme Court of the United States.

Privacy—roughly defined as “the right to be let alone” '—is one of
the nation’s hottest issues in the 1980s. It is often said that the United
States has become “The Information Society.” Increasingly, it is
difficult for individuals to keep information about themselves from
indiscriminate use by government agencies or business interests. The
worry of the 1970s—when privacy was seen to be in peril by politicians,
legal scholars, anthropologists, and citizen activists—now seems to be
becoming the nightmare of the 1980s.2 George Orwell’s novel dis-
cussing a tortured future in which “Big Brother” was always watching
everyone was titled 1984, after all.?

It can’t happen here? Don't bet your life on it. Remember that
government’s stake in information about individuals has implications
for control. Knowledge is power, after all. Also, there is an enor-
mous financial stake in information about individuals. Consider the

1 Thomas M. Cooley, A Treatise on the Law of Torts, 2d ed. (Chicago: Callaghan and
Co., 1888) p. 29.

* See, e.g., Arthur R. Miller, The Assault on Privacy (Ann Arbor: University of
Michigan Press, 1971); Don R. Pember, Privacy and the Press (Seattle: University of
Washington Press, 1972); Alan Westin, Privacy and Freedom (New York: Atheneurn,
1967); Subcommittee on Constitutional Rights of the Committee on the Judiciary,
United States Senate, Ninety Second Congress, First Session (“The Ervin Subcom-
mittee”), February 23-256, March 2-4, 9-11, 15 and 17, Parts 1 and 2, pp. 1-2164,
passim; Final Recommendations of the Privacy Study Commission, and P. Allan Dion-
isopoulos and Craig R. Ducat, The Right to Privacy (St. Paul, Minn.: West Publishing
Co., 1976).

3 George Orwell, 1984.
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implications of this Christmas-time letter from a nationally known 4
life insurance company.

Your son * * * [actual name of son used] will be cel-
ebrating that special family day—his birthday—on January
9th. Birthdays are for now and the future. But before that
happy day, weat * * * [alife insurance company] would
like to show you, and your son, how to help build toward his
financial security with a birthday gift he will remember for
a lifetime.

*  kx  k

The letter goes on, with computerized sincerity, to offer an oppor-
tunity to apply for “* * * this $10,000.00 Whole Life Insurance
Plan and give him a birthday headstart on his financial security for
future years.”

This offer makes good financial sense, and it comes from a reputable
company. Even so, why should an insurance company know the birth-

date of the younger son of a journalism professor, without.that family’s.

knowledge or consent, and aftempt to profit from that knowledge?
This sort of thing, which happens to everyone who receives mail, is
only the tip of the tail of a very large snake of the boa constrictor
family.

Think about cable television. We are moving steadily toward a
nation interconnected, by satellite transmission if not by wire, to in-

j__n\JDs weh o-F
?r/ Vacj

teractive (two-way) in-the-home cable television systems. The cor-

nucopia of services offered by cable television is dazzling.s The tech-
nology is now here for use of cable TV for shopping, mail delivery,
consulting with physicians, communicating with one’s elected repre-
sentatives, answering polls, and on and on. Think also about the price
which may be paid for such a cornucopia.

Consider a mythical American, Mr. I. Ben Hadd. Mr. Hadd, in
1984, is using his cable TV system to purchase groceries (special fat-
free diet), and to consult with his physician about an occasional problem
with an irregular heartbeat. He also gets some mild prescription
medication for his “cardiac arrhythmia,” ordering it via cable TV. Will
that be the end of it for Mr. Hadd? Or will his employer begin to
inquire into the state of his health? Will his health insurance or auto
insurance rates suddenly increase? Will the state driver’s license bu-
reau suddenly ask that Mr. Hadd submit to a physical exam? Will the
motto of the 1980s become “Don’t tell it to your TV set unless you’d
put it on a billboard?”

4 Letter received from a life insurance company, December 29, 1980.

5J. D. McNamara, “Capital Cable and Franchise Strategy,” unpublished paper, The
University of Texas at Austin, Nov. 5, 1980; Douglas Ginsburg, Regulation of Broad-
casting: Law and Policy Toward Radio, Television and Cable Communications. (St.
Paul, Minn., West Publishing Co., 1979).
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So it is that the technology which serves us may also ensnare us.
Infrared telephoto lenses “see in the dark.” Super-sensitive direc-
tional microphones can hear across sizable distances. Dossiers are
compiled by credit bureaus, and by myriad government agencies. All
of these things were continuing phenomena, parts of what Vance Pack-
ard called “The Naked Society” back in 1964.6 Arthur Miller of the
Harvard School of Law produced an all-too prophetic study, The As-
sault on Privacy, investigating credit bureau abuses and use of systems
for data collection and information storage and retrieval. Acknowl-
edging the helpful uses of such technology, Professor Miller then
warned: “we must be concerned about the axiom * * * that man
must shape his tools lest they shape him.” 7

In the early 1970s, misconduct reaching into the Oval Office of the
White House helped popularize the privacy issue. The term “Wa-
tergate” became a symbol of political dirty-dealing and invasion of
privacy by bugging and wiretapping. Persons highly placed in then-
President Richard M. Nixon’s “law and order” administration not only
got involved in such electronic attempts to “listen in,” but also were
connected with a break-in into the office of the psychiatrist of Pentagon
Papers case defendant Daniel Ellsberg. The privacy issue helped lead
to President Nixon’s resignation. While some Congressmen moved
to impeach Nixon, one cartoonist suggested a new version of the Pres-
idential Seal: an eagle clutching a camera and a (presumably tapped)
telephone in its talons.8

Privacy is worth fighting for, against governmental stupidity or
arrogance, or against the prying of businesses or private individuals.
Louis D. Brandeis, one of the Supreme Court’s greatest justices, once
wrote that the makers of the American Constitution “sought to protect
Americans in their beliefs, their thoughts, their emotions and their
sensations. They [the Constitution’s framers] conferred, as against
the Government, the right to be let alone—the most comprehensive
of rights and the right most valued by civilized man.” ®

Privacy is a problem for each citizen, a desired right to be fought
for and zealously guarded. Privacy is also a communications media
problem, one to be reported upon. And finally, privacy is a media
problem in another sense because missteps by newspapers, magazines
and radio and television stations have resulted in all too many of those
privacy cases.

What, then, is privacy? Black’s Law Dictionary says, in pertinent
part: 10

¢ Vance Packard, The Naked Society (New York: David McKay and Co., 1964).
# Miller, op. cit., pp. 7-8.

8 Newsweek, April 30, 1973; Time, April 16, May 14, 1973.

¢ Olmstead v. United States, 277 U.S. 438, 48 S.Ct. 564 (1928).

1 Black’s Law Dictionary, 5th ed. (St. Paul, Minn., West Publishing Co., 1979 p.
1075.
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Privacy, right of. The right to be let alone; the right of a
person to be free from unwarranted publicity. Term “right
of privacy” is generic term encompassing various rights rec-
ognized to be inherent in concept of ordered liberty, and such
right prevents governmental interference in intimate per-
sonal relationships or activities, freedoms of individual to
make fundamental choices involving himself, his family, and
his relationship with others. * * * The right of an in-
dividual (or corporation) to withhold himself and his property
from public scrutiny, if he so chooses.
Many of the more humorous—or tragicomic—American court de-
cisions have come from contests involving privacy. When a landlord
plants a microphone in the bedroom of a newly married couple, is that
an invasion of privacy?  When a tavern owner takes a picture of a
woman customer against her will—and in the women’s restroom, later
displaying the photograph to patrons at the bar—is that an invasion
of privacy? 12
Such cases, in their rather comical aspects, indicate growing pains
in an area of law which is remarkably young. Privacy is nowhere
mentioned in the Constitution, and its absence is understandable. In
America during the Revolutionary generation, most people lived on
farms. Urban residents made up not much more than 10 per cent of
the new nation’s population. When the Constitution was ratified,
Philadelphia, then the nation’s largest city, had little more than 40,000
residents. When people were out-of-doors, there was little felt need
for any specific Constitutional statement of a right to privacy. In-
doors, privacy was another matter. In 18th Century America, homes
often had living, eating and sleeping accommodations for an entire
family in the same room. In public inns, travelers often had to share
rooms—and sometimes beds—with other wayfarers.1s
Although privacy was not mentioned in the Constitution by name, [¥r+o3y vt
its first eight amendments, plus the Fourteenth Amendment, include|'" Cometddun
the right to be secure against unreasonable search and seizure and the| ='"pl:¢al~
principle of due process of law. Taken together with the Declaration
of Independence’s demands for the right to “life, liberty and the pursuit
of happiness,” it can be seen that the founders of the nation had a lively
concern for something akin to a “right to be let alone.”
Since 1960, the Supreme Court of the United States has recognized
privacy as a constitutional right, a right which to some extent protects
citizens from intrusions by government or police agencies.

1 Such “bugging” was held to be an invasion of privacy. See Hamberger v. Eastman,
106 N.H. 107, 206 A.2d 239, 11 A.L.R.3d 1288 (1964).

12 Yoeckel v. Samonig, 272 Wis. 430, 75 N.W.2d 925 (1956) said this was not an invasion
of privacy because Wisconsin’s Legislature had twice refused to enact a statute creating
the tort. In 1977, Wisconsin Statute §895.50 recognized all four torts.

3 Pember, Privacy and the Press, p. 5.

% See Mapp v. Ohio, 367 U.S. 643, 81 S.Ct. 1684 (1961): Griswold v. Connecticut,
381 U.S. 479, 85 S.Ct. 1678 (1965).

?R\Vﬂ(‘,‘_]
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Here, a useful distinction may be made between the 7ight of privacy
and the law of privacy. As Professor James Willard Hurst of the
University of Wisconsin Law School has written, American legal his-
tory is full of concern for a broad right to privacy, represented by
interests protected in the Constitution’s Bill of Rights. Of this broad
right to privacy, only small slivers have been hammered into the nar-
rower law of privacy as enunciated by judges and legislatures.1s

The narrower law of privacy is very new indeed. It has been traced
to an 1890 Harvard Law Review article written by two young Boston
law partners, Samuel D. Warren and future Supreme Court Justice
Louis D. Brandeis. The article, often named as the best example of
the influence of law journals on the development of the law, was titled
“The Right to Privacy.”

: /If this law journal article was the start of the formalization of a law
. 7of privacy in America, it should alsc be noted that the newspaper press
i may have been mvolved too. Standard accounts.of the origins of the
’ Warren-Brandeis article have it that Warren and his wife had been
i greatly annoyed by newspaper stories about parties which they gave.
. This irritation, so the story goes, led to the drafting of the article, now
thought to have been written primarily by Brandeis. The co-authors
: ! asserted that an 1ndependent action for privacy could be found lurking
; within then-established areas of the law such as defamation and tres-
* pass to property. Warren and Brandeis wrote: 1

™, The press is overstipping in cvery dircetion the obvious
" bounds of propriety and of decency. Gossip is no longer the
resource of the idle and of the vicious, but has become a trade
which is pursued with industry as well as effrontery. To
satisfy a prurient taste the details of sexual relations are
spread broadcast in the columns of the daily papers. To
occupy the indolent, column upon column is filled with idle
gossip, which can only be procured by intrusion upon the
domestic circle. The intensity and complexity of life, atten-
dant upon advancing civilization, have rendered necessary
some retreat from the world, and man, under the refining
influence of culture, has become more sensitive to publicity,
so that solitude and privacy have become more essential to
the individual; but modern enterprise and invention have,
through invasions upon his privacy, subjected him to mental
pain and distress, far greater than could be inflicted by mere
bodily injury.
While this law journal article was indeed a catalyst toward the de-
velopment of a law of privacy, the article’s evidence, at some points,

15 James Willard Hurst, Law and Conditions of Freedom (Madison, Wis.: University
of Wisconsin Press, 1956) p. 8.

'® Samuel Warren and Louis D. Brandeis, “The Right to Privacy,” 4 Harvard Law
Review (1890) p. 196.
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left something to be desired. As Justice Peters of the California
Supreme Court noted in 1971,"7

[t]ry as they might, Warren and Brandeis had a difficult time
tracing a right of privacy to the common law. In many re-
spects a person had less privacy in the small community of
the 18th century than he did in the urbanizing late 19th cen-
tury or he does today in the modern metropolis. Extended
family networks, primary group relationships, and rigid com-
munal mores served to expose an individual’s every deviation
from the norm and to straitjacket him in a vise of backyard
gossip, which threatened to deprive men of the right of
“scratching where it itches.”

But as a judge in a Missouri appeals court noted in 1911, the concept
of a right of privacy was not new at all. Privacy, the judge wrote,
“is spoken of as a new right, when in fact it is an old right with a new
name. Life, liberty, and the pursuit of happiness are rights of all
men.” 18

Long before 1890, when Warren and Brandeis added the word “pri
vacy” to the vocabulary of the law, England’s William Pitt gave ringing
affirmation to the idea that “a man’s home is his castle.” Pitt said:
“The poorest man may in his cottage bid defiance to all the forces of
the Crown. It may be frail; its roof may shake; the winds may blow
through it; the storms may enter,—but the King of England cannot
enter; all his forces dare not cross the threshold of the ruined tene-
ment!”

From such beginnings an expanding law of privacy has emerged.
Although Warren and Brandeis complained about the excesses of the
news media, the first privacy cases involved other settings. In his
pathbreaking study, Privacy and the Press, Professor Don R. Pember
argued that the first privacy case appeared in 1881—nine years before
the Warren and Brandeis article was published. In that case, Dem
v. Roberts, a woman sued a doctor when she discovered that the
doctor’s “assistant,” who had been present when the woman gave birth
to a baby, had no medical training. The Supreme Court of Mlchlgan
held that the woman could collect damages from the doctor. The

Mdeclaxed that the moment of a child’s birth was sacred and_thay

the mother’s privacy had been invaded.1?

Eleven years later, misdeeds by advertisers led to an early—and
famous—privacy case in New York: Roberson v. Rochester Folding

17 Briscoe v. Reader’s Digest Ass'n, 4 Cal.3d 529, 93 Cal. Rptr. 866, 483 P.2d 34, 3637
(1971). Justice Peters cited Alan Westin, “Science, Privacy and Freedom: Issues and
Proposals for the 1970’s,” 66 Columbia Law Review 1003, at 1025. See, also, John P.
Roche’s essay, “American Liberty: An Examination of the Tradition of Freedom,” in
Shadow and Substance (New York: Macmillan, 1964) pp. 3-38.

18 Munden v. Harris, 153 Mo.App. 652, 659-660, 134 S.W. 1076, 1078 (1911).
1 Pember, op. cit., pp. 50-51; 46 Mich. 160 (1881).



184 FREE EXPRESSION—CITIZENS RIGHTS Pt. 2

Box Co. The judges of two New York courts were evidently readers
of the Harvard Law Review, because they would have allowed recov-
ery in a privacy lawsuit br ought by Miss Abigail M. Roberson. She
had sued for $15,000 because her pretty likeness was used to decorate
posters advertising Frankhn Mills flour without her consent. But in
she could not collect because there was no precedent which established-

rlght of privacy.” Despite Miss Roberson’s unwilling inclusion in
‘an advertising campaign featuring the slogan of “The Flour of the
Family,” the court of Appeals held that if her claim were allowed, a
flood of litigation would result, and that it was too difficult to distin-
guish between public and private persons.2

The Roberson decision, however, hinted broadly that if the New
York legislature wished to enact a law of privacy, it could do so.
Considerable public outery and a number of outraged newspaper ed-
itorials greeted the outcome of the Roberson case. The next year,
in 1908, the New York legislature passed a statute which made it both
a mlqdemeanor .and a tort to use the name, portrait, or picture of any
person for adver tising or “trade purposes” without that person’s con-
sent.  Note that this was narrowly drawn legislation, limited to the
kind of fact situation which had arisen in Roberson.2!

.The New York statute, an amendment to the Civil Rights Law of

the State of New York, has turned out to be a great generator of

privacy law, and is responsible for more than one quarter of all reported
privacy decisions in the United States since 1903.2 New York is a
natural birthplace for such lawsuits: it is highly populous, and it is
also the center of America’s publishing and broadcasting industries.

In 1905, two years after the New York privacy statute was passed,
the (xeorgw. Supreme Court provided the first major judicial recog-
_nition of a law of privacy. An unauthorized photograph of Paolo
Pavesich and a testimonial attributed to him appeared in a newspaper
advertisement for a life insurance company. The Georgia court ruled
that there is a law of privacy which prevents unauthorized use of
pictures and testimonials for advertising purposes.?

Since the 1905 Pawesich decision, the tort of privacy has grown
mightily. The late William L. Prosser, for many years America’s
foremost torts scholar, suggested that there are four kinds of torts
included under the broad label of “invasion of privacy.” 2

2 171 N.Y. 538, 64 N.E. 442, 447 (1902).

# New York Session Laws 1903, Ch. 132, §§ 1-2, now known as §§ 50-51, New York
Civil Rights Law.

2 Pember, op. cit., p. 67.

= Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68, 79 (1905).

# Barbieri v. News-Journal Co., 189 A.2d 773, 774 (Del.1963). The Delaware Su-
preme Court summarized Dean Prosser’s analysis of the kinds of actions to be included
by the law of privacy. For fuller treatment, see Prosser’s much-quoted “Privacy,” 48
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1. Intrusion on the plaintiff’s physical solitude. L}" H\Mbs
2. Publication of private matters violating the ordinary decencies. of 4ovts
3. Putting plaintiff in a false position in the public eye, as by signing

that person’s name to a letter or petition, attributing views not

held by that person.

4. Appropriation of some element of plaintiff’s personality—his or
her name or likeness—for commercial use. /]

It should be noted that these are not mutually exclusive categories;
more than one of these four kinds of privacy actions may be present
in the same case.

Some or all of those privacy areas have been recognized in nearly
every state. The law of privacy—or one of its four sub-tort areas as
listed above—has now been recognized by federal courts, in the Dis-
trict of Columbia, and 48 states.s Court (“common law”) recognition
had come in most states, and statutes recognizing the law of privacy
have been passed in seven states: California, Nebraska, New York,
Oklahoma, Utah, Virginia, and Wisconsin. Even in those few states
which have not yet recognized the law of privacy, the interests pro-
tected by that area of law are apt to be protected under another label.?

Professor Prosser noted that an action for invasion of privacy is
much like the old concept “libel per se:” a plaintiff does not have to
plead or prove actual monetary loss (“special damages”) in order to
have a cause of action. In addition, a court may award punitive
damages. But while actions for defamation and for invasion of privacy
have points of similarity, there are also major differences. As a Mas-
sachusetts court said, “The fundamental difference between a right to Frjoncy
privacy and a right to freedom from defamation is that the former ,y&:"é A OR
directly concerns one‘s own peace of mind, while the latter concerns o
primarily one’s reputation.” 27
California Law Review (1960), pp. 383—423, and his Handbook of the Law of Torts, 4th
Ed. (St. Paul, Minn., West Publishing Co., 1971, pp. 802-818).

% Victor A. Kovner, Privacy,” in James C. Goodale, chairman, Communications Law
1980 (New York: Practising Law Institute, 1980), see especially his sampling of recent
authorities for the four sub-torts which make up the law of privacy, “State Recognition
of the Torts,” pp. 290-310.

% State privacy statutes include California Civil Code, Section 3344, which is similar
to the New York privacy statute, New York Civil Rights Law §§ 50-51. Wisconsin
Statute § 895.50 recognized all four torts, thus overruling the notorious intrusion case,
Yoeckel v. Samonig, 272 Wis. 430, 75 N.W.2d 925 (1956). A woman brought suit,
alleging that her picture had been taken in the restroom of Sad Sam’s Tavern. The
Wisconsin Supreme Court decided that in the absence of statutory enactment, there
was no right to privacy in Wisconsin. For a similar statute, see Nebraska Civil Rights
Rev. Stat. § 2-201-211. Utah Code Annotated § 76-9-401-403, 406 deals with intru-
sion, and U.S.A. § 76-9-401, 406 covers misappropriation (right of publicity). Virginia
Code § 8.01-40 covers right of publicity; Kovner, op.cit., p. 290.

2 Themo v. New England Newspaper Pub. Co., 306 Mass. 54, 27 N.E.2d 753, 755
(1940). Note that Professor Prosser could not have forecast the U.S. Supreme Court
decision in the libel case of Gertz v. Welch, 418 U.S. 323, 94 S.Ct. 2997 (1974), which
demolished the old libel per se standard in rejecting the concept of liability without
fault.
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1

' While such a distinction may exist in theory, in practice the dis-
<" tinction between defamation and invasion of privacy is blurred. As

noted previously, in 1890 Warren and Brandeis drew upon a number
. of old defamation cases on the way to extracting what they called a
© right to privacy. Privaey, it would seem, may often be regarded as
a close, if young, cousin of defamation. Some publications, indeed,
may be both defamatory and an invasion of privacy, and shrewd at-
torneys have often sued for both libel and invasion of privacy on the
basis of a single publication.2

Privacy actions also resemble defamation lawsuits in that the right
to sue belongs only to the affronted individual. As a rule, relatives
or friends cannot sue because the privacy of someone close to them
was invaded unless their own privacy was alﬁo inv aded In general,_

When con51der1ng privacy law, two thmgs should be kept in mind:

E_ilst the law of privacy in not uniform. In fact, one judge once
compared the state of the law to a haystack in a hurrlcane There is
great conflict of laws from state to state and from jurisdiction to ju-
risdiction.

- ,ieggnd,.when courts or legislatures become involved with the law.
of privacy, they are attempting to balance interests. On one side of
‘the scale, you have the public interest in freedom of the press and the
right to publish. On the other side, you have the individual’s right
to privacy.

SEC. 30. “INTRUSION” AS INVASION OF PRIVACY

Invading a person’s solitude, including the use of mlcrophones or
cameras, has been held to be actionable. -

J ournahsts are often seen as invaders of privacy par excellence, but
they are rank amateurs compared to governmental units, including
police and intelligence-gathering agencies. In times such as these,
journalists are in an anomalous position where privacy is concerned.
The federal Privacy and Freedom of Information Acts perhaps are
somewhat at cross purposes.®® Obviously, journalists using federal

# In general, although invasion of privacy and defamation are often included as ele-
ments of the same lawsuit, usually courts have not allowed a plaintiff to collect for both
actions in one suit. “Duplication of Damages: Invasion of Privacy and Defamation,”
41 Washington Law Review (1966), pp. 370-377; see, also, Brink v. Griffith, 65 Wash.2d
253, 396 P.2d 793 (1964), and Donald Elliott Bruwn, ‘The Invasion of Defamation by
Pn\acv Stanford Law Review 23 (Feb., 1971), pp. 547-568.

® Bremmer v. Journal-Tribune Pub. Co., 247 lowa 817, 76 N.W.2d 762 (1956); Wyatt
v. Hall’s Portrait Studios, 71 Misc. 199, 128 N.Y.S. 247 (1911). In at least one state,
heirs can sue for invasion of privacy. For example, see the Utah intrusion statute,
U.C.A. §8 76-9-401-403, 406.

# See Chap. 10, Section 60.
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and state Freedom of Information legislation to pry information plit
of government are at times going to dig up facts which persons involved
will feel to be an invasion of their privacy.

Because privacy was a hot issue in the mid-1970s, it accentuated the
collision between individual rights to be let alone and the continuing.
struggle for access to information. [See Chapter 10 for further dis-
cussion of problems of access to information.] Writer Paul Clancy

asserted: 3

The trouble was, it [privacy] was already too hot, and freedom
of information considerations were being largely ignored.
Draft versions of the Privacy Act of 1974—which was to open
government files so that individuals might see and correct
dossiers which various government agencies have—would
have also shut the press away from much information.
* * * gnd from many records previously believed to be
public. After re-drafting, in response to press complaints,
the Privacy Act of 1974 said that matters which may be dis-
closed in the Freedom of Information Aect, as amended [dis-
cussed in Chapter 10] are exempted from the sweep of the
Privacy Act. And under the Freedom of Information Act,
the public—and thus the press—has a right to all information
but that which “would constitute a clearly unwarranted in-
vasion of privacy.”

In the area called “intrusion on the plaintiff’s physieal solitude,” the
media must beware of the modern technology which they call upon
increasingly to gather and to broadcast news. Microphones—some
of which can pick up quiet conversations hundreds of feet away—and
telephoto lenses on cameras should be used with care.

More than 200 years ago, Sir William Blackstone’s Commentaries
(1765) considered a form of intrusion, calling eavesdropping one of a
list of nuisances which law could punish. Eavesdroppers were termed
“people who listen under windows, or the eaves of a house, to con-
versation, from which they frame slanderous and mischievous tales.” 32
Now, the tort subdivision of intrusion includes matters from illegal
entry into a house to surreptitious tape recording (in some instances)
to window-peeping.

The camera has been something of a troublemaker. Courts have
held that it is not an invasion of privacy to take someone’s photograph
in a public place. Here, photographers are protected on the theory
that they “stand in” for the public, taking pictures of what any persons
could see if they were there. It follows, of course, that photographers

3 Paul Clancy, Privacy and the First Amendment (Columbia, Mo.: Freedom of In-
formation Foundation Series, No. 5 (March 1976).

= Sir William Blackstone’s Commentaries on the Law, ed. by Bernard C. Gavit (Wash-
ington, D.C., Washington Book Co., 1892) p. 823.



188 FREE EXPRESSION—CITIZENS' RIGHTS Pt. 2

should beware of taking photos in private places. When a journalists
or photographers invade private territory, they and their employer
could be in trouble.

(" A classic case in Barber v. Time. In 1939, Mrs. Dorothy Barber
was a patient in a Kansas City hospital, being treated for a disease
which caused her to eat constantly but still lose weight. A wire
service (International News Service) photographer invaded her hos-
pital room and took her picture despite her protests. This resulted
in stories about Mrs. Barber’s illness appearing in Kansas City-area

- newspapers for several days. Time Magazine then purchased the

picture from the wire service, and published it along with a 150-word

story taken largely from an original wire-service story. The cutline

! under the picture said “Instatiable-Eater Barber; She Eats for Ten.”

"\I\/I_Frs. Barber won $3,000 in damages from Time, Inc.3

More recently, a television film crew’s intrusion onto private prop-
erty caused a CBS-owned station huge legal costs, although it wound
up paying a minor damage award of only $1,200. Minor award or not,

{"the case of LeMistral v. Columbia Broadcasting System underlines the
: principle that journalists must ask_themselves whether they are at;
“tempting to report from a private place. In the LeMistral case,

o WCBS-TV reporter Lucille Rich and a camera crew charged unan-

nounced into the famous and fashionable LeMistral Restaurant in New
" York City. The reporter-camera team was doing a series on restau-
rants cited for health-code irregularities. The arrival of the camera
* crew—with lights on and cameras rolling—caused a scene of confusion
which a slapstick comedian would relish. (Persons lunching with per-
sons other than their spouses were reported to have slid hastily under
tables to try to avoid the camera.) The restaurant’s suit for invasion
of privacy and trespass resulted in a jury award against CBS of $1,200
in compensatory damages and $250,000 in punitive damages. On ap-
peal, the case was sent back to the trial court for reconsideration of
-the punitive damages award.3
If you can see something in a public place, you can photograph it.
However, photographs can go too iar even in public places if their
behavior becomes annoyingly intrusive. Ron Galella, a self-styled
“paparazzo,” was making a career out of taking pictures of Jacqueline
Kennedy Onassis and her children. Paparazzi, in the words of U.S.
Circuit Judge J. Joseph Smith, “make themselves as visible to the
public and obnoxious to their photographic subjects as possible to aid
in the advertisement and wide sale of their works.”
Galella’s posturing and gesturing while taking pictures of Mrs. On-
assis and children ultimately led to issuance of an injunction against

# Barber v. Time, Inc., 348 Mo. 1199, 159 S.W.2d 291, 295 (1948). Time purchased
the picture from “International,” a syndicate dealing in news pictures, and mainly fol-
lowed the wording of an account furnished by United Press.

# Le Mistral, Inc. v. Columbia Broadcasting System, 61 A.D.2d 491, 402 N.Y.S.2d
815 (1st Dept.1978); TV Guide., May 3, 1980, p. 6.
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the photographer. He was forbidden to approach within 25 feet of
Mrs. Onassis or within 30 feet of her children.3

If photographers can see their quarry from a public spot, without
going through strange gyrations cr trespassing onto private property,
no liability should result. The Crowley (La.) Post-Signal was sued
for invasion of privacy by Mr. and Mrs. James Jaubert. The Jauberts
returned from a trip to discover that a photograph of their home had
been published on the Post-Signal’s front page, with this caption: “One
of Crowley’s stately homes, a bit weatherworn and unkempt, stands
in the shadow of a spreading oak.” The Jauberts sought $15,000 for
invasion of privacy, including mental suffering and humiliation; they
were awarded a total of $1,000 by the trial court.

The Louisiana Supreme Court ruled that because the photograph
was taken from the middle of the street in front of the Jaubert house,
and because passers-by were presented with an identical view, there
was no invasion of privacy.3®

Similarly, the Washington Star and the University of Maryland
Diamondback escaped liability although they were sued for publishing
stories saying that six members of the University of Maryland bas-
ketball team were on academic probation and in danger of flunking
out. The source of these stories? Official University of Maryland
records.

The newspapers were granted a summary judgment—upheld-by the EDSL,{)”I]
Maryland Court of Special Appeals—saying that because there was, h‘i“‘ ey
no evidence of trespass,-there could be no recovery on the intrusion )ou’dl:. frou Yo
theory of privacy. Further, it was held that the players had achieved U
the status of public figures because of their membership on the team,
and that the publications did not amount to unreasonable public dis-
closure of private facts. Basketball is a “major sport” at the Uni- |
versity of Maryland, and players’ likelihood of leaving the Team—fo. |
any reasons—is a matter of legitimate public interest.%

q—

Dietemann v. Time, Inc.

Over the years, there have been few cases of “intrusion” privacy
lawsuits against the news media. Life Magazine—a Time, Inc., pub-
lication—Dbit the privacy bullet, however, in the 1971 decision in Die-

1 v. time, Ine. In that case, reporters from Life, cooperating
with the Los Angeles, California district attorney and the State Board
of Health, did some role-playing to entrap a medical quack. Reporter
Jackie Metcalf and photographer William Ray went to the home of
journeyman plumber A. A. Dietemann, a man who was suspected of
performing medical services without a diploma or state license. ~Mrs.

% 487 F.2d 986 (2d Cir. 1973).
% Jaubert v. Crowley Post-Signal, 375 So.2d 1386 (La.1979), 5 Med.L.Rptr. 2185.

o Bilney v. Evening Star Newspaper Co., 43 Md.App. 560, 406 A.2d 652 (1979), 5
Med.L.Rptr. 1931, 1934, 1935.
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(A‘Metcalf and Mr. Ray gained admittance to Dietemann’s house by claim-
! ing that they had been sent by (if you'll pardon the expression) the
i plumber’s friends.

Mrs. Metcalf complained that she had a lump in her breast, and
while Dietemann conducted his “examination,” Ray was secretly taking
pictures. Life later published pictures from Dietemann’s home, and
also reported on his “diagnosis.” He said Mrs. Metcalf’s difficulty
was caused by eating some rancid butter 11 years, 9 months and 7
. | days prior to her visit to his home.s®
i Mrs. Metcalf, meanwhile, had a transmitter in her purse, and was
relaying her conversations with Dietemann to a receiver/tape recorder

«¢* ~  in an auto parked nearby. That auto contained the following eaves-

. 2 droppers: another Life reporter, a representative of the DA’s office,
* " | and an investigator from the California State Department of Public
I Health. This detective work resulted in a conviction of Dietemann

for practlcmg ‘medicine without a license.s® Although the record does
.+ not show whether the plumber was flushed with anger, he nonetheless

‘. sued for damages totahng $300,000 for invasion of his privacy. A._
Jury, recognizing that Dletemann was not sumg from a position of

\awargi_e__d Dietemann $1,000 for invasion of pmvacy

In an opinion by Judge Shirley Hufstedler, a United States Court
of Appeals upheld the damage award, disagreeing with Life magazine
attorneys’ arguments that concealed electronic instruments were “in-
dispensable tools of investigative reporting.” Judge Hufstedler
wrote: 10

§ Investigative reporting is an ancient art; its successful

<. -practice long antecedes the invention of miniature cameras
“““and electronic devices. The First Amendment has never
"been construed to accord newsmen immunity from torts or
-crimes committed during the course of newsgathering. The
First Amendment is not a license to trespass, to steal, or to
1ntrude by electronic means into the precinets of another’s
homé_or_office. It does not become such a license simply
because the person subjected to the intrusion is reasonably

suspected of committing a crime.
~ L *

-

No interest protected by the First Amendment is adversely
affected by permitting damages for intrusion to be enhanced
by the fact of later publication of the information that the
publisher improperly acquired. Assessing damages for the
additional emotional disress suffered by a plaintiff when the

38 Dietemann v. Time, Inc., 449 F.2d 245, 246 (9th Cir. 1971).
3 Jhid.
 Tbid., pp. 249-250.
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wrongfully acquired data are purveyed to the multitude chills
intrusive acts. It does not chill freedom of expression guar-
anteed by the First Amendment.

McCall v. Courier-Journal & Times

Running contrary to Dietemann in some respects is a 1980 Kentucky
appeals court decision in McCall v. The Louisville Courier-Journal and
Times.#? Louisville Times reporters outfitted drug suspect Kristie
Frazier’s purse with a tape recorder. She had told them that attorney
Tim McCall had said that if she would pay him $10,000, he could keep
her out of jail. Ms. Frazier then returned to McCall’s law office with
tape recorder running and had another conversation with him. As
the fact situation was summarized by The Reporters Committee for
Freedom of the Press: 4

The transcript of the conversation revealed that McCall
said that the case could not be “fixed” and warned Frazier not
to speak in such terms. But he did say that he was going
fishing with one of the judges involved, and that once the
prosecutor knew McCall had elicited a substantial fee, he
would be more sympathetic to her cause. MecCall also said
that if he failed to keep Frazier out of jail, he would retain
only $1,000 of the proposed $10,000 fee. .

Once Ms. Frazier handed the tape over to Louisville Times reporters
Richard Krantz and Tom Van Howe, it was used as the basis for a
March 17, 1976 article. That article said, in part: “The Times re-
quested that Miss Frazier tape-record the conversation because the
newspaper was attempting to investigate her allegations that McCall
offered to “ix’ her case for $10,000. However, the Times found no
indication of any “ix. ” ¢ While taping McCall, the attorney asked
several times whether Frazier was recording their conversation. She
denied it.

In August, 1976, attorney McCall sued for invasion of privacy and
libel. He declared that the secret taping was a wrongful act, and that
he had been libeled because the article implied that he had offered to
fix the case, and was published in reckless disregard of his rights.
McCall sought $6,000,000 in damages. The Louisville Times published
a story about McCall’s lawsuit, summarizing the first article. MeCall
then amended his complaint, adding the contention that the Times’
August article was libelous, too.#

In response, the newspaper contended that McCall’s privacy was
not invaded and that the attorney-client privilege was for the client’s

@ (Ky.Ct. of App.1980) 6 Med.L.Rptr. 1112.
2 News Media & the Law, Oct.-Nov. 1980, p. 31.
@ (Ky.Ct. of App.1980) 6 Med.L.Rptr. 1112, 1114.

« (Ky.Ct. of App.1980) 6 Med.L.Rptr. 1112, 1114.
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protection, not the attorney’s. Following that reasoning, a client was
free to reveal the contents of her conversations with her attorney.
The newspaper argued further that there was no invasion of privacy
from the secret tape recording because McCall did not have a reason-
able expectation of privacy in his office, which was open to the public
for business. Furthermore, the article was not libelous because it
was true. And even if there were inaccuracies in the article, McCall
was a public figure who could not collect for defamation absent a show-
ing of publication with reckless disregard for the truth. For these
reasons, the newspapers asked that McCall’s lawsuit be dismissed.

The trial court did dismiss the suit, finding no libel. The article,
the court said, merely “brought into focus a question of ethics, and
* * * itself disclaimed dishonesty by stating there was no evidence
ofafix.” The court did not reach the question of whether McCall was
a public figure for libel suit purposes. Also, no invasion of privacy
was found because Ms. Frazier was not in McCall’s office as a tres-
passer, but because she had been invited.®

Finally, in 1980, the Kentucky Court of Appeals affirmed the trial
court’s decision, stating that McCall was not a public figure but that
he could not collect for libel because the article was truthful. The
Court of Appeals, however, did express the opinion that McCall’s rep-
utation had been damaged, and it complained about the conduct of The
Louisville Times. If the newspaper “* * * sincerely believed
a breach of legal ethics or professional conduct had occurred, various
remedies were available rather than a public spanking by the news-
paper.” ¥ As this edition went to press in September, 1981, the Ken-
tucky Supreme Court was considering McCall’s appeal from the judg-
ment of the state’s Court of Appeals.

Note that the McCall case may be distinguished from Dietemann v.
Time, Inc. Kristie Frazier’s fact situation was different from that of
Life magazine’s reporter and photographer. Ms. Frazier had not
gained entry to plaintiff McCall’s office by fraudulent actions. She
was indeed a person in need of legal advice in an attorney’s office.+?

/"-Attorney McCall just thought he was in an embarrassing situation.
He should consider what happened to Chicago policeman Arlyn Cas-
! sidy, who was working as undercover vice squad agents assigned to
! investigate a massage parlor.
Policeman Cassidy stated in court that he had paid $30 admission
i fee to see “de-luxe” lingerie modeling. He was then taken to a small
! room “Room No. 1” by one of the models. As the Illinois Appellate
i Court, first Division, reported:
% News Media & the Law, Oct.-Nov. 1980, p. 31.
% (Ky.Ct. of App.1980) 6 Med.L.Rptr. 1112, 1114.

¥ Victor A. Kovner, “Privacy,” in James C. Goodale, ed., Communications Law 1980,
Vol. 1 (New York: Practising Law Institute, 1980), p. 253.

# Cassidy v. ABC, 60 Ill. App.3d 831, 17 Ill. Dec. 936, 377 N.E.2d 126 (1978).
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Upon entering the room he [Cassidy] noticed “camera
lights” on each side of the bed. He remarked to the model
that the lights had made the room quite warm. Plaintiff
[Cassidy] stated he then reclined on the bed and watched the
model change her lingerie several times. He made several
suggestive remarks and physical advances to her. He ar-
rested the model for solicitation after she established “sufficient”
physical contact with him. Three of the other undercover
agents joined plaintiff [Cassidy] and asked if anyone was in
the room adjacent * * * (Room No. 2).

At that moment, someone rushed out of Room No. 2, yelling “Chan-
nel 7 News.” That’s right, a camera crew from Chicago’s American
Broadcasting Company television outlet had been in the adjoining
room, filming Officer Cassidy and the model through a two-way mirror.
The television station personnel testified that they had received com-
plaints from the massage parlor’s manager that his establishment was
the subject of police harassment.

The whole television situation rubbed Officer Cassidy the wrong
way. He complained that the camera crew’s activities violated Illinois’
anti-eavesdropping statute * and that his common law right to privacy
was violated.® The Illinois Appellate Court had difficulty in terming
a television camera “an eavesdropping device,” the more so because
the noise of the camera’s operation drowned out sounds from the other
room. Furthermore, Cassidy had noticed the lights and asked the
model whether they were “on TV.” She replied, “Sure, we're making
movies.” Under such circumstances, Officer Cassidy was believed by
the eourt not to have much of an expectation of privacy.

In addition, Cassidy’s effort to assert a cause of action under the
“intrusion” theory of privacy failed, on grounds that Cassidy was a
public official on duty at the time he heard those stirring words, “Chan-
nel 7 News.” st The Illinois Appellate Court said:

* % * the conduct of a policeman on duty is legitimately
and necessarily an area upon which public_interest may and
Should be focused. * * * Inour opinion, the very status
of a public official * * * is tantamount to an implied con-
_sent to informing the general public.by. all legitimate means
regarding_his _actiyities in. discharge. of his.public duties.
There is no allegation in any of the pleadings charging defen-
dants or any of them with actual malice or with any wilful
attempt to impede police work. The motives of the defen-
dants [the members of the television camera crew] are not
impugned by the record before us.

 Thid., p. 127; see § 14-2, Oh. 38, IlLRev.Stat. (1975).
% Ibid., p. 127.
s Jbid., pp. 128, 132.
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Use of Tape Recorders

The Dietemann and Cassidy cases should inspire journalists to think
carefully about their use of cameras, tape recorders, and electronic
listening and transmitting gear. Professor Kent R. Middleton, in an
important article on journalists’ use of tape recorders, has concluded:
“Reporters may record or transmit conversations they overhear, they
participate in, or they record with permission of one party.” His
advice, at thls writing in 1981, is good in most states. Recording with
the permission of one party—that’s what lawyers call “consensual
monitoring”—is what is involved here for the press.5

It is legal in most states for a reporter to conceal a tape recorder
in a pocket or purse, for example, while talking to news sources.
There seems, however, to be a trend against outlawing such use of
tape recorders. Professor Middleton reported that such consensual
monitoring was forbidden by statute in 13 states by 1980: California,
Delaware, Florida, Georgia, Illinois, Maryland, Massachusetts, Mich-
igan, Montana, New Hampshire, Oregon, Pennsylvania, and Wash-
ington.ss

Many reporters routinely record telephone conversations with news
sources without telling the party on the other end of the line, or without
a warning “beep” signal as required by the Federal Communications
Commission. This sort of surreptitious recording may not violate
specific state or federal law, but it is forbidden by telephone company
tariffs, Middleton has written. If a person is somehow caught while
secretly recording phone conversations, the telephone company could
cut off phone service. That, however, seems to be only a remote
possibility.?* The Federal Communications Commission, may, some-
day, take action to put more teeth into anti-tape recording provisions.
In 1978, it was proposed that the FCC fine telephone subscribers $500
for each day of recording phone messages without advance warning.ss

Pearson v. Dodd

So Dietemann won an “intrusion” lawsuit against the media; Cassidy
did not. Inacase which raises the question of the extent of reportorial
involvement in removing documents from the office of a public official,
Senator Thomas Dodd of Connecticut failed to collect in an intrusion-

% Kent R. Middleton, “Journalists and Tape Recorders: Does Participant Monitoring
Invade Privacy?”, 2 COMM/ENT Law Journal (1980) pp. 299-300; see also Shevin v.
Sunbeam Television Corp., 351 So.2d 723 (F1a.1977); appeal dismissed 435 U.S. 920,
98 S.Ct. 1480, rehearing denied 435 U.S. 1018, 98 S.Ct. 1892 (1978), saying Florida
statute forbidding interceptions of telephone messages without consent of all parties
involved did not violate the First Amendment.

$ Middleton, pp. 304-309.
st Ibid., pp. $19-320.

% Ibid., p. 317, citing Notice of Proposed Rulemaking, 67 F.C.C.2d at pp. 1400-1401
(March 28, 1978).
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invasion of privacy lawsuit against muckraking columnists Drew Pear-
son and Jack Anderson. Pearson and Anderson had done great harm
to Dodd’s reputation and career. They had published papers taken
from Dodd’s office files which showed an appropriation of campaign
funds for personal purposes. .

The exposé of Dodd began during the summer of 1965 when two/ It
employees and two former employees of Senator Dodd removed doc:
uments from his files, photocopied them, and then replaced the orig:

_inals in their filing cabinets. The copies were turned over to Ander
son, who knew how they had been obtained. The Pearson-Anderso
“Washington Merry-Go-Round” column then ran six stories about th
Senator, dealing—among other matters—with his relationships wit
a lobbyists for foreign interests.

Dodd argued that the manner in which the information for the col-
umns was obtained was an invasion of his privacy. After hearing
Pearson and Anderson’s appeal from a lower court judgment,* Court
of Appeals Judge J. Skelly Wright said: 5

The question then becomes whether appellants Pearson and
Anderson improperly intruded into the protected sphere of
privacy of appellee Dodd in obtaining the information on which
their columns were based. In determining this question, we
may assume, without deciding, that appellee’s [Dodd’s] em-
ployees and former employees did commit such an improper
intrustion when they removed confidential files with the intent
to show them to unauthorized outsiders.

* ¥k ok

If we were to hold appellants [Pearson and Anderson] liable
for invasion of privacy on these facts, we would establish the_
B_Ig_)osition that one who receives information from an in-
truder, knowing jt has been obtained by improper intrusion,
is guilty of a tort. In an untried and developing area of tort
law, we are not prepared to go so far,

* kX

But in analyzing the claimed breach of privacy, injuriés |
from intrusion and injuries from publication should be kept |
clearly separate. Where there is intrusion, the intruder
should generally be liable. whatever the content of what he |
learns. An eavesdropper to the marital bedroom may heal;

% 279 F.Supp. 101 (D.C.D.C.1968).

s 133 U.S.App.D.C. 279, 410 F.2d 701, 704-705 (D.C.Cir. 1969). See also Bilney
v. Evening Star, 43 Md.App. 560, 406 A.2d 652 (1980), 5 Med.L.Rptr. 1981, in which
a newspaper was sued for intrusion because it had published confidential academic
records of members of the University of Maryland basketball team. The records in-
volved were held to be newsworthy, and the lawsuit against the paper was dismissed
because it was not demonstrated that reporters had solicited or encouraged reading of
confidential records. The material involved came unasked for, from an unnamed source.
See also Victor A. Kovner, op. cit. pp. 255-256.

Tndrusion
J
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marital intimacies, or he may hear statements of fact or opin-
ion of legitimate interest to the public; for purposes of lia-
bility, that should make no difference. On the other hand,
where the claim is that private information concerning the
plaintiff has been published, the question of whether that
information is genuinely private or is of public interest should
not turn on the manner in which it has been obtained.

Florida Publishing Co. v. Fletcher

In 1972, 17-year-old Cindy Fletcher was alone one afternoon at her
-« Jacksonville, Fla., home when a fire of undetermined origin did severe
damage to the house She died in the blaze. When the Fire Marshal
and a police sergeant arrived at the house to make their inv estigation,
’ thev 1nv1ted news media representatives to join them as was their
. standard practice.

'The Fire Marshal desired a clear picture of the “silhouette” left on
the floor after the removal of Cindy Fletcher’s body to show that the
body was already on the floor before the fire’s heat did any damage
inthe room. The marshal took one polaroid photograph of the outline,
but that picture was unclear and he had no more film. A photographer
for the Florida Times-Union was then asked to take the silhouette
picture, which was made part of the official investigation files of both
the fire and police departments.

This picture was not only part of the investigative record, it was
also published—along with other pictures from the fire scene—in a
Times-Union story on September 16, 1972. Cindy’s mother, Mrs.
Klenna Ann Fletcher, first learned of the facts surrounding the death
of her daughter by reading the newspaper story and by seeing the
published photographs.

Mrs. Fletcher sued the newspaper [“Florida Publishing Company”]
and alleged three things: “(1) trespass and invasion of privacy, (2)
invasion of privacy, and (3) wrongful intentional infliction of emotional
distress—seeking punitive damages.®® The trial court dismissed
Count 2 and granted summary _]udg*rnents in favor of the newspaper
on counts 1 and 8. Speaking to the question of trespass, the trial
judge said: 5

“The question raised is whether the trespass alleged in
Count I of the complaint was consented to by the doctrine of
common custom and usage.

“The law is well settled in Florida that there is no unlawful
trespass when peaceable entry is made, without objection,
under common custom and usage.”

# Florida Pub. Co. v. Fletcher, 340 So.2d 914, 915-916 (F1a.1977).
% Quoted at Ibid., p. 916.
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Numerous affidavits had been filed by the news media saying that
“common custom and usage” permitted the news media to enter the
scene of a disaster.s

Mrs. Fletcher appealed from the trial court to Florida District Court
of Appeal, First District, which held that she should have been able
to go to trial on the issue of trespass.® The Florida Supreme Court,
however, ruled that no actionable trespass or invasion of privacy had /
occurred. The Florida Supreme Court quoted approvingly from a ) No mvaston
dissenting opinion by Florida District Court of Appeal Judge Me{ £ p5yjuac
Cord: & ¢ —j
“It is my view that the entry in this case was by implied
_consent. N (
“Tt is not questioned that this tragic fire and death were
being investigated by the fire department and the sheriff’s |
office and that arson was suspected. The fire was a disaster
of great public interest and it is clear that the photographer l
and other members of the news media entered the burned
home at the invitation of the investigating officers.

€k ok ok /

“The affidavits as to custom and practice do not delineate
between various kinds of property where a tragedy occurs.
They apply to any such place. If an entry is or is not a
trespass, its character would not change depending upon
whether or not the place of the tragedy is a burned out home
(as here), an office or other building or place. An analysis
of the cases onimplied consent * * * indicates that.they
_do not _rest_upon the previous nonobjection to the entry by
the property owner in.question but rest upon custom and
practice generally. Implied consent would, of course, vanish
if one were informed not to enter at that time by the owner
or possessor or by their direction. But here there was not
only no objection to the entry, but there was an invitation to
enter by the officers investigating the fire.”

Therefore, there was no trespass by the news media in this case.

When a reporter does not have permission to be on private property,
however, the result could be troublesome. That’s the message of a

o Ibid. Affidavits came from such sources as the Chicago Tribune; ABC-TV News,
New York; the Associated Press; the Miami Hearld; United Press International; the
Milwaukee Journal, and the Washington Post.

@ Ibid., pp. 917-918.

e Ibid., pp. 918-919. See also Higbee v. Times-Advocate, (U.8.D.C,, S.D.Cal,,
1980), 5 Med.L.Rptr. 2372, dismissing a federal violation of civil rights claim but ruling
that a photo taken inside plaintiffs’ home was a matter of state tort law. Escondido,
Calif., law enforcement officers had invited the press to be present during the execution
of a search warrant.
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. 1980 case, Oklahoma v. Bernstein, as decided by an Oklahoma District
 Court (Rogers County) BenJamln Bernstein and a number of other
- reporters had been arrested for trespassing onto private property.

In hot pursuit of a newsworthy event, they followed protesting dem-
onstl ators. onto the construction site of a Public Service Company of
Oklahoma (PSO) nuclear power plant, Black Fox Station.

Despite showings of extensive governmental support (e.g. use of
eminent domain to acquire part of the site for PSO, government-guar-
anteed loans, and close continuing supervision from the Nuclear Reg-
ulatory Commission), the Black Fox site was held to be private prop-
grty. Although the Oklahoma court held that protests at the
construction site were newsworthy—and although PSO was trying to
minimize news coverage of an important public controversy, the re-
_borters were found guilty of trespass. Judge Box wrote: 6
{ The intent of PSO in exercising restrictions on the press
E was admittedly to limit the content of the news which would

. be later distributed by the media. The intent of PSO in

: taking this action is an ignoble one hardly compatible with
" the rights of a free people. Does this objectionable intention

enter in as a part of the balancing test? It must, for it is the
; expression of an intent to impose a limitation on First Amend-
[ ment rights by utilizing the criminal statutes.

On the government side of the scale, officials were faced
with a mass act of civil disobedience with unknown charac-
teristics and a possibility of a hostile confrontation or violence.
Sheriff’s deputies were there for the purpose of protecting
property rights of PSO and to maintain order * * *

A weighing of respective press and government interests
in the context of the total circumstances * * * indicates
that the legitimate rights of the State have outweighed the
arrested [persons’] rights of access. The restrictions actually
imposed did not deny access of the press to particularly sig-
nificant news * * *

SEC. 31. PUBLICATION OF PRIVATE MATTERS

With the law of privacy, “truth can hurt.” Unlike the law of
defamation, truth is. nqt‘ggcessarlly a defense to a lawsult for
invasion of privacy.

The case of Dorothy Barber discussed in the last section was not

’ only an incident of “intrusion,” but also involved a second sub-area of

privacy_law: “publication of private matters vmlatmg the ord'maly.
decencies.” In this area of law, far more than in the category of

& Oklahoma v. Bernstein, 5 Med.L.Rptr. 2313, 2323-2324 (Okl.D.C. Rogers County,
Jan. 21, 1980)
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“intrusion,” missteps by the mass media have led to lawsuits. In

publishing details of private matters, the media may make scrupulously

accurate reports and yet—at least on some occasions—be found liable

for damages. A suit for defamation would not stand where the press
bas accurately reported the truth, but the press could nevertheless

lose an action for invasion.of privacy-based.on.the same fact situation.

Here, the truth sometimes hurts.

In most cases, the existence of a public record has usually precluded
recovery for invasion of privacy. Even if persons are embarrassed
by publication of dates of a marriage or birth,® or information which
is a matter of public record,® publication accurately based on such
records have escaped successful lawsuits. Where there is a legitimate
public record—and where the media’s use of that record is not forhid-.
M@nwwk&wnm In
1960, the Albuquerque (N.M.) Journal published a story which said: ¢

Richard Hubbard, 16, son of Mrs. Ann Hubbard, 532 Pon-
derosa, NW, was charged with running away from home, also
prior to date, several times endangered the physical and moral
health of himself and others by sexually assaulting his younger
sister. * * *

The younger sister, Delores Hubbard, sued for invasion of privacy,
asserting that she had suffered extreme humiliation and distress and
that the story “caused her to be regarded as unchaste, and that her
prospects of marriage have been adversely affected thereby.” At-
torneys for the newspaper, however, brought proof that the Albu-
querque Journal’s story was an exact copy of an official court record.
An upholding a lower court’s judgment for the newspaper, the New
Mexico Supreme Co Court ruled that because this was a public record,
the newspaper enjoyed privilege. Although the plaintiff complained
that the article was not newsworthy, the court held that the story was
accurate, newsworthy and exercised in a reasonable manner and for
a proper purpose.” The court added that the girl, although an un-
willing participant who did not seek publicity, was in the unfortunate
position of being a person who might come to the notice of the public
and have her misfortunes told to the world.s

It should be apparent that much in the law of privacy is unpredict-
able, and the “private facts” area is no exception. Consider the law-
suits brought by Oliver Sipple, the ex-Marine who saved President
Gerald Ford’s life in 1975 by deflecting the aim of a would-be assassin,
Sarah*Jane Moore. Two days after the incident, the San Francisco

8 Meetze v. Associated Press, 230 S.C. 330, 95 S.E.2d 606 (1956).

& Stryker v. Republic Pictures Corp., 108 Cal. App.2d 191, 238 P.2d 670 (1951).
% Hubbard v. Journal Pub. Co., 69 N.M. 473, 474, 368 P.2d 147 (1962).

o7 69 N.M. 473, 474475, 368 P.2d 147, 148-149 (1962).
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Chronicle’s famed columnist Herb Caen wrote some words strongly
implying that Sipple was a homosexual. Caen wrote that San Fran-
cisco’s gay community was proud of Sipple’s action, and that it might
dispel stereotypes about homosexuals.6®

Sipple objected that his sexual preference had.nothing to.do.with.
saving the President’s hfe and filed suit against The San Francisco
Chromde ‘Herb Taen,” The Los Angeles Times, and several other
newspapers, seeking $15 million in damages. Sipple argued that
printing facts about his sexual orientation without his consent exposed
him to ridicule. The Los Angeles Times countered that Sipple, as a
person thrust into the “vortex of publicity” of an event of worldwide
importance had become a newswcorthy figure. “[M]any aspects of his
life became matters of legitimate public interest.” Individuals who
become public persons give up part of their right of privacy, the Times
contended. [Finally, in April, 1980, a California trial court—without
giving any reasons—dlsmls%ed the invasion of privacy suit against the
San, Francisco Chronicle and other newspapers. Sipple, however,
filed _motion for a new trial, challenging the dismissal of the case.®

Sipple, of course, was involved in an event of international impor-
tance. A community college student body president who was the first
woman to hold that position was the subject of an Oakland Tribune
story. The T'ribune reported accurately that Toni Ann Diaz had been

< Antonio Diaz before a sex change operation. Ms. Diaz overcame

. but an
WEo* % Gloan” 7

h “T'ribune arguments that her elective student office and associated po-
"sition on a county board of education immunized the newspaper from

damages A jury, however, awarded Ms. Diaz $775,000, ﬁndlng that
~the information about the sex change was not new sworthy and would
be offemlve to ordinary readers.
" The case of Howard v. Des Moines Register and Tribune Co. also
~raised both legal and ethical concerns. Register reporter Margaret

" ;Engel did an investigative story on a county home, and published the
-5 ‘name of a young woman who had undergone forced sterilization. The
+ :article included this passage: “He [Dr. Roy C. Sloan, the home’s

f psychiatrist] said the decision to sterilize the resident Robin Woody

; was made by her parents and himself.” The article, based on public
: records, also noted that the woman was 18 years old in 1970 at the
: time of her sterilization, and was not mentally retarded or disabled,
r {31

impulsive, hair-triggered, young girl’ in the words of Dr.

8 The News Media & the Law, QOct/Nov. 1980, p. 27.

 Ibid.

" Thid., p. 28.

7 Howard v. Des Moines Register and Tribune Co., 283 N.W.2d 289, 302 (Iowa 1979).
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The Register defended itself successfully against an embarrassing
private facts lawsuit, with the court concluding that in this context,
use of the defendant’s name was justified. In granting the Register
a summary judgment, an Iowa District Court said that the relationship
between the disclosure and a story’s newsworthiness should be con-
sidered. In this case, use of Robin Woody’s name was said to lend
personal detail, specificity and credibility to.a story on a newsworthy
topic, care of residents in a county home.?

In at least four states, statutes prohibited publishing the identity
of arape victim. Those states are Wisconsin, Florida, South Carolina,
and Georgia.” A case based upon the South Carolina statute resulted
in a 1963 Federal District Court ruling indicating that such statutes
were valid. However, a 1975 Supreme Court of the United States
decision held otherwise when publication of a rape victim’s name was
based on a public record.™

Cox Broadcasting Corp. v. Cohn (1975)

Q%Broadcastmg v. Cohn grew out of tragic circumstances. _In Gintha | |
August, 1971, Y71, 17-year-old Cynthia Cohn was gang-raped and died, and rag
six youths were soon indicted for the crimes against her, There was
considerable coverage of the event, but the identity of the victim was
not disclosed until one defendant’s trial began. Some eight months
later, in April of 1972, five of the six youths entered pleas of guilty to
rape or attempted rape, the charge of murder having been dropped.
Those guilty pleas were accepted, and the trial of the defendant who
pleaded not guilty was set for a later date.™
Georgia had a statute forbidding publication of the identity of a rape OL e
victim. Despite this, a television reporter employed by WSB-TV— TV “
a Cox Broadcasting Corporation station—learned Cynthia Cohn’s wvichm
name from indictments which were open to public inspection. Later,
that day, the reporter broadcast her identity as part of his story on,
the court proceedings, and the report was reeated the next day.™
" Martin Cohn sued Cox Broadcasting, claiming that the broadecasts
which had identified his daughter invaded his own privacy by reason
of the publication of his daughter’s name. After hearing the Cohn
case twice, the Georgia Supreme Court ruled that the statufe , forbid-
dlng pubhcatlon of the name of a rape victim was constitutional

7 Ibid., p. 303.

B Wis.Stat.Ann. 348.412; Fla.Stat.Ann., § 794.03; S.C.Ann.Code, § 16-81, and
Ga.Stat., § 26-9901.

" Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 95 S.Ct. 1029 (1975); Nappier v.
Jefferson Standard Life Ins. Co., 213 F.Supp. 174 (D.C.S.C.1968).

% Cox Broadeasting Corp. v. Cohn, 420 U.S. 469, 471, 95 S.Ct. 1029, 1034-1085 (1975).

76 420 U.S. 469, 471, 95 S.Ct. 1029, 1034-1035 (1975).
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* %% 3 Jegitimate limitation on the right of freedom of ‘expression
contained in the First Amendment’ it

T-he.Supreme Court of the United States disagreed by a vote of 8-1.
Writing for the Court, Mr. Justice White said:

The version of the privacy tort now before us—termed in
Georgia the “tort of public disclosure” * * *  igthatin
which the plaintiff claims the right to be free from unwanted
publicity about his private affairs, which, although wholly
true, would be offensive to a person of ordinary sensibilities.
Because the gravamen [gist] of the claimed injury is the pub-
lication of information, whether true or not, the dissemination
of which is embarrassing or otherwise painful to an individual,
it is here that claims of privacy most directly confront the
constitutional freedoms of speech and press.

eby )

Justice White wrote that truth may not always be a defense in either
defamation or privacy actions. First, concerning defamation: “The
Courthas * * * carefully left open the question whether the First
and Fourteenth Amendments require that truth be recognized as a
defense in a defamation action brought by a private person as distin-
guished from a public official or a public figure.” Writing about pri-
vacy, he continued, “In similar fashion, Time v. Hill, supra, [385 U.S.
374 at 383 n. 7, 87 S.Ct. 534 at 539 (1967)] expressly saved [reserved]
the question whether truthful publication of very private matters un-
related to public affairs could be constitutionally proseribed.” # Thus
the Court recognized—but backed away—from a troubling constitu-
tional question: may a state ever define and protect an area of privacy
free from unwanted truthful publicity in the press? If so, then truth
would not be a defense in such privacy areas, as still seems to be the
case in the “embarrassing private facts” area of the privacy tort.

Having recognized this problem, Justice White then turned his ma-
jority opinion to narrower and safer ground. In Cox Broadcasting,
the key question was whether Georgia might impose sanctions against
the accurate publication of the name of a rape victim, when that name
had been obtained from public records. “[Mlore specifically,” White
wrote, the issue arose when the rape vietim’s name was obtained “from
Ju(hclal records which are maintained in connection with a public pros-
gcution and which themselves are open to public inspection. We are,
convinced that the State may not do so.” %

420 U.S. 469, 475, 95 S.Ct. 1029, 1036 (1975). Justices Powell and Douglas filed
concurring opinions, and Justice Rehnquist dissented, stating that the Supreme Court
did not have jurisdiction in this case for want of a final decree or judgment from a lower
court.

420 U.8. 469, 489, 95 8.Ct. 1029, 1043 (1975).
» 420 U.S. 469, 490, 95 3.Ct. 1029, 1044 (1975).
w120 U.S. 469, 191, 95 S.Ct. 1029, 1044 (1975).
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He wrote that the news media have a great responsibility to report
fully and accurately the proceedings of government, “and official rec-
ords and documents open to the public are the basic data of govern-
mental operations.” The function of the news media reporting of

_judicial proceedings “serves to guarantee the fairness of trials and to,

bring to bear the beneficial effects of public scrutiny upon the admins
Istration.of justice.® White declared: #

The special protected nature of accurate reports of judicial
proceedings has repeatedly been recognized. This Court, in
an opinion written by Mr. Justice Douglas, has said: “A trial
is a public event. What transpires in the court room is public
property. If a transcript of the court proceedings had been
published, we suppose none would claim that the judge could
punish the publisher for contempt. And we can see no
difference though the conduect of the attorneys, of the jury,
or even of the judge himself, may have reflected on the court.
Those who see and hear what transpired can report it with
impunity.. There is no ‘special perquisite of the judiciary
which enables it, as distinguished from other institutions of
democratic government, to suppress, edit, or censor events
which transpire in events before it.” Craig v. Harney, 331
U.S. 367, 374, 67 S.Ct. 1249, 1254 (1947).

The general rule for a journalist, then, is that if the material is part
of a public reecord—in this_case,.of a judicial proceeding——it can
reported. .

In 1979, the Supreme Court of the United States followed its rea-
soning from Cox Broadcasting in deciding Smith v. Daily Mail Pub-
lishing Co. Smith was a case which cut across areas of constitutional
limitations on prior restraint, privacy, and free press-fair trial consid-
erations. It arose in February, 1978, when a 14-year-old junior high
school student in St. Albans, W.Va., shot and killed a 15-year-old
fellow student. Reporters for nearby Charleston newspapers learned
the identity of the youth accused of the shooting by their routine
monitoring of the police radio. The Charleston Daily Gazette—and
later, the Daily Mail--used the youth’s name in their stories, in vi-
olation of a West Virginia statute forbidding newspapers’ use of names
of juveniles accused of crimes without a written court order.®

The state of West Virginia contended that even though this statute
amounted to a prior restraint on speech, the state’s interest in pro-
tecting the identity of juveniles caught up in the legal process overcame

&1420 U.S. 469, 492, 95 S.Ct. 1029, 1044-1045 (1975), citing Sheppard v. Maxwell,
384 U.S. 333, 350, 86 S Ct. 1507, 1515 (1966).

2420 U.S. 469, 492-493, 95 S.Ct. 1029, 1045 (1975). Emphasis Justice White's.

8 West Virginia Statute § 49-7-3; Smith v. Daily Mail Pub. Co., 443 U.S. 97, 99
S.Ct. 2667 (1979).
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the presumption against the constitutional validity of prior restraints.

In declaring the West Virginia statute unconstitutional by a vote of
8 O .Chief Justice Burger wrote: “At issue is simply the power of a_
state to punish the truthful pubhcatlon of an alleged juvenile dehn-
guent s name lawfully obtained by a newspaper. The asserted state
interest cannot justify the statute’s imposition of criminal sanctions on
tlr_us type of publication.” &

The “Social Value” Test: A California Aberration?

In decisions separated by 40 years, California courts added an ele-
ment to privacy law: the existence of a public record did not neces-
_sarily serve as.a defen%e toa laWbUIt for invasion of privacy. One of
the most famous—and wrong- “headed—cases involving the disclosure
of embarrassing private facts came in the 1931 case of Melvin v. Reid,
which for many years was regarded as a leading decision in the law

! of privacy. Gabrielle Darley Melvin sued when a motion picture—
“The Red Kimono”—was made about her life as a prostitute and her
trial for murder in 1918. But Gabrielle Darley had been acquitted of
. ther r‘nﬂﬁfdef charge, and thereafter led a changed life: she got married,

' found many friends who were not aware of her tawdry past, and be-
; came an accepted member of society.®

Although the court found that a movie could be made about Mrs.
Melvin’s life without penalty—because the facts were part of a public
record—ijt was_found that damages could be recovered for the use of

her name, both in the motion picture and in advertisements for it.

Strangely, the California Supreme Court—via a decision written by
Justice Emerson J. Marks—said that privacy as a tort action did not
then (in 1931) exist in California. However, Justice Marks found
provisions in the California state constitution, such as Section 1, Article
I: “men are by nature free * * * and have certain inalienable
rights, among which are pursuing and obtaining safety and happi-
ness.” 8

Sg_it.was that Mrs. Melvin won her lawsuit, even though Justice
Marks denied the existence of the tort of invasion of privacy in Cali-
forma One especially curious thing about Melvin v. Reid is that the
California Supreme Court gave little heed to the qualified privilege

8 443 U.S. 97, 99 S.Ct. 2667, 2672 (1979). See also the key prior restraint cases as
discussed in Chapter 1: Near v. Minnesota, 283 U.S. 697, 51 8.Ct. 625 (1931); Orga-
nization for a Better Austin v. Keefe, 402 U.S. 415, 91 S.Ct. 1575 (1971): New York
Times Co. v. U.S. 402 U.S. 718, 91 S.Ct. 2140 (1971), and Nebraska Press Ass'n v.
Stuart, 427 U.S. 539, 96 S.Ct. 2791 (1976).

% Melvin v. Reid, 112 Cal. App. 285, 297 P. 91 (1931).

8 This was indeed a curious reading of the state’s constitution. Usually, constitutions
or bills of rights are seen as protecting individuals from the actions and powers of
governments, rather than establishing protection against the actions of other individuals.
See Pember, Privacy and the Press, p. 98.
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attached to reports made from public records. But then, in 1931,

a movie such as “The Red Kimono” was not believed to be a defensible

part of “the press” which is protected by the First Amendment.s? The

court suggested strongly that if the motion picture company had used

only those aspects of Gabrielle Darley’s life which were in the trial

record or public record of her case, then the film would have been
privileged. Even so, Gabrielle Darley’s name surely was part of the

public record and it would seem that using it should have been “priv-

ileged.”

In 1968, Readers Digest magazine published an article titled “The\\

Big Business of Hijacking,” describing various truck thefts and the

efforts being made to stop such thefts. Dates ranging from 1965 to

the time of publication were mentioned throughout the article, but ?e;nl#-e Vs
none of the hijackings mentioned had a date attached to it in the text.s Drgeel

One sentence in the article said: “Typical of many beginners, Marvin ¥
ancoe and [another man] stole a ‘valuable-looking’ truck.in Danville,
Ky. and then fought a gun battle with the local police, only to learn
that they had hijacked four bowling-pin spotters.”

" There was nothing in the article to indicate that the hijacking had
occurred in 1956, some 11 years before the publication of the Reader’s
Digest article, In the words of the California Supreme Court, “As a
result of defendant’s [Reader’s Digest’s] publication, plaintiff’s 11-
year-old daughter, as well as his friends, for the first time learned of
the incident. They thereafter scorned and abandoned him.” ® Bris-
coe argued that he had since “gone straight” and that he had become
entirely rehabilitated, and led an exemplary and honorable life, making
many friends in respectable society who were not aware of the hi-
jacking incident in his earlier life.

Briscoe conceded the truth of the facts published in the Reader’s ‘Q, e Tr ut
Digest article, but claimed that. the public disclosure of such private | Use of name
facts humiliated him and exposed him to contempt and ridicule. He l w :
‘conceded that the subject of the article might have been “newsworthy,” -
but contended that the use of his name was not, and that ReadersJ
Digest had therefore invaded his privacy.

Writing for a unanimous California Supreme Court, Justice Ray-
mond E. Peters agreed with Briscoe’s arguments, saying: %

Plaintiff is a man whose last offense took place 11 years
before, who has paid his debt to society, who has friends and

& For years, courts were reluctant to accord First Amendment protection to motion
pictures. See, e.g., Mutual Film Corp. v. Industrial Commission of Ohio, 236 U.S. 230,
35 8.Ct. 387 (1915); Burstyn, Inc. v. Wilson, 343 U.S. 495, 72 S.Ct. 777 (1952) was the
case which first termed movies a significant medium for the expression ideas.

# Briscoe v. Readers Digest Ass'n, 4 Cal.3d 529, 93 Cal.Rptr. 866, 483 P.2d 34, 36
(1971).

% Thid.
% 4 Cal.3d 529, 93 Cal.Rptr. 866, 483 P.2d 34, 41-42 (1971).
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y an 1l-year-old daughter who were unaware of his early life—
* ¢ a man who has assumed a position in “respectable society.”
! Ideally, his neighbors should recognize his present worth and
" ..t forget his past life of shame. But men are not so divine as
_ toforgive the past trespasses of others, and plaintiff therefore
S - endeavored to reveal as little as possible of his past life. Yet,
- as if in some bizarre canyon of echoes, petitioner’s past life
. pursues him through the pages of Reader’s Digest, now pub-
lished in 13 languages and distributed in 100 nations, with a
- circulation in California alone of almost 2,000,000 copies.
In a nation built upon the free dissemination of ideas, it is
~ always difficult to declare that something may not be pub-
~lished. But the great general interest in an unfettered press
may at times be outweighed by other societal interests. _As
; a people we have come to recognize that one of these societal
interests is that of protecting an individual’s right to privacy.
The right to know and the right to have others not know are
“ simplistically considered, irreconcilable. But the rights
‘guaranteed by the First Amendment do not require total
abrogation of the right to prxvacy The goals sought by each
may be achieved with a minimum of intrusion on the other.
Although the California Supreme Court was not in a position to
award damages to Mr. Briscoe, it did send his case back to a lower
court for trial. Justice Peters declared that although there was good
reason to discuss the crime of truck hijacking in the media, there was
no reason to use Briscoe’s name. A jury, in the view of the California
Supreme Court, could certainly find that Mr. Briscoe had once again
become an anonymous member of the community.®

Once legal proceedings have concluded, and particularly
once the individual has reverted to the lawful and unexciting
life led by the rest of the community, the public’s interest in
knowing is less compelling.

Second, a jury might find that revealing one’s criminal past
for all to see is grossly offensive to most people in America.
Certainly a criminal background is kept even more hidden
from others than is a humiliating disease (Barber v. Time,
Inc. supra, 348 Mo. 1199, 159 S.W.2d 291) or the existence
of business debts (Trammell v. Citizens News Co., Ine., su-
pra, 285 Ky. 529, 148 S.W.2d 708; Tollefson v. Price, supra,
247 Or. 398, 430 P.2d 990). The consequences of revelation
in this case—ostracism, isolation, and the alienation of one’s
family—make all too clear just how deeply offensive to most
persons a prior crime is and thus how hidden the former
offender must keep the knowledge of his prior indiscretion.

9 4 Cal.3d 529, 93 Cal.Rptr. 866, 483 P.2d 34, 43 (1971).
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Third, in no way can plaintiff be said to have voluntarily
consented to the publicity accorded him here. He committed
a crime. He was punished. He was rehabilitated. And
he became, for 11 years, an obscure and law-abiding citizen.
His every effort was to forget and to have others forget that
he had once hijacked a truck.

Despite such sweeping language, Briscoe did not win his lawsuit.
The case was removed to the U.S. District Court, Central District of
California, where Judge Lawrence T. Lydick granted a summary judg-
ment to the Reader’s Digest. Judge Lydick concluded that the article
complained of by Briscoe was newsworthy and published without [ac-
tual] malice or recklessness. Further, the judge concluded that the
article disclosed no private facts about Marvin Briscoe and that it did
not invade his privacy.

The language of the California Supreme Court in Briscoe lingered
on. Take the case of Milo Conklin, who brought suit for invasion of
privacy because the Modoc County Record published this item under
the caption, “Twenty Years Ago Today in Modoc County: MILO
CONKLIN has been charged with the murder of his brother-in-law,
Louis Blodgett, in Cedarville Sunday.”

The statement was true. Conklin had been tried for, and convicted
of, Blodgett’s murder. He served a prison sentence, completed pa-
role, remarried, fathered two children, and rehabilitated himself.
Conklin, at all material times, was a resident of Cedarville, California,
a hamlet of 800 in the northeast corner of California. It strains cre-
dulity to believe that a town of 800 could forget that it had a convicted
murderer in its midst, but the California Court of Appeal, Third Dis-
trict, evidently believed that Conklin’s misdeed had been, if not for-
gotten, at least forgiven. In any case, that court accepted Conklin’s
argument that his friends and acquaintances for the first time learned
of his unsavory past and abandoned him.%

The defendant newspaper replied that the statement was privileged
under a California statute which says that a privileged publication is
made by

3{:5@6
Josses s
)lw‘su' .

* * * g fajr and true report in a public journal, of (1) a
judicial, (2) legislative, or (3) other public official proceeding,
or (4) of anything said in the course thereof, or (5) of a verified

%2 Briscoe v. Reader’s Digest Ass'n, (C.D.Cal. July 18, 1972) 1 Med.L.Rptr. 1852-1854.
This decision, which was not reported in Federal Supplement, was a kind of “best kept
secret; ” the finding here—evidently unknown—other than in the new media law re-
porting service, Media Law Reporter, was either unnoticed or ignored by courts in
deciding Forsher v. Bugliosi, 26 Cal.3d 792, 163 Cal.Rptr. 628, 608 P.2d 716 (1980) and
Conklin v. Sloss, (Cal.Ct. of Appeal 3d Dist.1978) 4 Med L.Rptr. 1998.

3 Conklin v. Sloss, (Cal.Ct. of App.3d Dist.1978) 4 Med.L.Rptr. 1998, 1999.
8 Calif. Civil Code, § 47, subs. 4.
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charge or complaint made by any person to a public official,
upon which complaint a warrant shall have issued.

Although this statutory language evidently conferred a privilege to
protect the Modoc County Record from successful suit, the Briscoe
case surfaced again to haunt the press.%

To the extent that Briscoe may be said to have articulated
California public policy * * * it would appear that ques-
tions concerning the scope of * * * the privilege should
be resolved in favor of limiting it to publication of newsworthy
items.

We therefore hold that the absolute privilege conferred by
a the Civil Code section 47, subdivision 4, applies only to
publication of items that are “newsworthy” as defined in Bris-
coe v. Reader’s Digest Association * * *

As a result, the court held that Conklin’s case 5hould be taken to
trial on the issue of whether or not publication of items of public record
from 20 vears before were “newsworthy,” leaving the potential for a
jury to tell a newspaper its business.

Some of the sting of Briscoe may have been lesssened, however, by
the California Supreme Court’s 1980 decision in Forsher.v. Bugliosi.
Bugliosi, at one time a prosecuting attorney in the trial of Charles.
Manson and his “Family” for the “Tate-Labianca killings.” Bugliosi
was co-author of Helter-Skelter, a book purporting to be an inside
view of the killings, the trial, and the Manson Family. James Forsher,
who was mentioned in the book as having been on the periphery of
the Manson Family's activities in & minor and non-criminal way, sued
for invasion of privacy and libel. In his privacy claim, Forsher con-
tended that there was no informational or social value in using his
name in connection with 1etelling of past ev ent% % J ustice Manual’s
_1nvolv1ng rehablhtated criminals who were harmed by pubhcatlon of,
h,‘ﬁc_heir criminal records.®

California courts have refrained from extending the Briscoe
rule to other fact situations. * * *  Briscoe * * *
[(held] that “where the plaintiff is a past eriminal and his name
is used in a publication, the mere lapse of time may provide
a basis for an invasion of privacy suit.”

ok %

% 4 Med.L.Rptr. 1998, 2001 (Cal.Ct. of App.3rd Dist.1978). See also Restatement
of Torts, § 857, comment ¢, quoted with approval by the court.

% Forsher v. Bugliosi, 26 Cal.3d 792, 163 Cal.Rptr. 628, 636-7, 608 P.2d 716, 724
(1980).

% Thid., p. 726.
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* * * [W]le discern certain guidelines to be considered
in determining whether a report is newsworthy and thus con- v L
stitutionally protected. Among the factors to consider are SWO h‘\*.
the depth of the intrusion into the plaintiff’s private affairs, Ncw , "y
the extent to which the plaintiff voluntarily pushed himself| ¢ ket
into a position of public notoriety, the exact nature of the f
state’s interest in preventing the disclosure, and whether the
information is a matter of public record. Additionally, we
look to any continued public interest in the event so that the
passage of time does not per se extinguish the privilege of the
JDublisher; if a report made reasonably contemporaneously
with the incident would have been in the public interest, the
weighing process continues in light of the circumstances pre-
vailing at the time of publication. —

Time Lapse

One of the problems referred to in Briscoe v. Reader’s Digest in-
volved the so-called time lapse problem.®® How much time must pass
before a person recovers from unwanted publicity, loses his or her
newsworthiness, and again can be said to have regained anonymity?
Take the case of William James Sidis, a person who did not seek 5
publicity but who was found by it. In 1910, Sidis was an 11-year-old 70 3
mathematical prodigy who lectured to famed mathematicians. He /me '?
was graduated from Harvard at 16, and received a great deal of pub-
licity. More than 20 years after his graduation, the New Yorker
Magazine—in its August 14, 1937 issue—ran a feature story about
Sidis plus a cartoon, with the captions “Where Are They Now? ” and
“April Fool.” The article told how Sidis lived in a “hall bedroom of
Boston’s shabby south end,” working at a routine clerical job, collecting
streetcar transfers and studying the history of American Indians.
Sidis sued for invasion of privacy, but a United States Court of Appeals
ultimately held that he could not collect damages.

The court admitted that the New Yorker had perpetrated “a ruthless
exposure of a once public character, who has since sought and has now
been deprived of the seclusion of private life.” Even so, the lawsuit
did not succeed.®

* * % [Wle are not yet disposed to afford to all of the
intimate details of private life an absolute immunity from the
prying of the press. Everyone will agree that at some point
the individual interest in obtaining information becomes dom-
inant over the individual’s desire for privacy. * * * At
least we would permit limited scrutiny of the “private” life

% See Chief Justice Raymond E. Peters opinion, 4 Cal.3d 529, 93 Cal.Rptr. 866, 483
P.2d 34, 41-42 (1971).

% Sidis v. F-R Pub. Corp., 113 F.2d 806 (2d Cir. 1940).
Nelson & Teeter Mass.Comm. 4th Ed.—8
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of any person who has achieved, or has had thrust upon him,

the questionable and indefinable status of a “public figure.”

L

The article in the New Yorker sketched the life of an un-
usual personality, and it possessed considerable popular news
interest.

We express no comment on whether or not the newswor-
thiness of the matter printed will always constitute a complete
defense. Revelations may be so intimate and so unwarranted
in view of the victim’s position as to outrage the community’s
notions of decency. But when focused upon public charac-
ters, truthful comments upon dress, speech, habits, and the
ordinary aspects of personality will usually not transgress

v“this line. Regrettably or not, the misfortunes and frailties.
of neighbors and “public figures” are subjects of considerable
Interest and discussion to the rest of the population. And
when such are the mores of the community, it would be unwise,
for a court to bar their expression in the newspapers, books,
and magazines of the day.

The court implied that the invasion of privacy must be so severe
that it would cause more than minor annoyance to an hypothetical
“average” or “reasonable” man of “ordinary sensibilities.” William
James Sidis was an unusually sensitive man, and it has been speculated
that the New Yorker article was in large measure responsible for his
early death.?

Despite circumstances such as those in the Sidis case, American
courts have generally given the media the benefit of the doubt where
“time lapse” situations are involved. One should, however, keep in
mind the interrelationship between libel law and privacy law. See
the discussion of Wolston v. Reader’s Digest,2 in Chapter 4, Section
21. In Wolston, 16 years had elapsed between Ilya Wolston’s con-
viction for contempt of Congress and the publication of an article ad-
judged to have defamed Wolston in Reader’s Digest. This case may
well have important impact on the conclusion in Sidis v. F-R Pub.
Co.? that newsworthiness—even after the passage of a considerable
period of time—will overcome a claim for invasion of privacy.

Virgil v. Time, Inc. (1975)
Another case encouraging recovery in a privacy lawsuit even when
a truthful report is made by the news media is Virgil v. Time, Inc.
Sports Illustrated, a Time, Inc. publication, published an article on

' Prosser, “Privacy,” California Law Review, Vol. 48 (1960) at p. 397.

2443 U.S. 157, 99 S.Ct. 2701 (1979).
3113 ¥.2d 806 (2d Cir. 1940).
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body surfing in February, 1971. The article devoted much attention
to Mike Virgil, a surfer who was well known at “The Wedge,” a dan-
gerous beach near Newport Beach, California. Sports Illustrated
staff writer Curry Kirkpatrick had interviewed Virgil at length—
which obviously required a kind of consent from Virgil—and Virgil
had also consented to the taking of pictures by a free-lance photog-
rapher working with Kirkpatrick.+

Before the article_was published,_another Sports Iustrated em-
gloyee called Virgil's home and verified some of the information with,
his wife. At this point, Virgil “revoked all consent” for publication..
of the article and photographs and indicated that he did not want his
name used in the story. Circuit Judge Merrill summarized Virgil's

attempt to revoke his consent.s

While not disputing the truth of the article or the accuracy
of the statements about him which it contained, and while
admitting that he had known that his picture was being taken,
the plaintiff indicated that he thought, the article was going
to be limited to his prominence as a surfer at The Wedge, and
that he did not know that.it would contain references to.some
lather bizarre incidents in his life that were not dlrectly re-

- ot
lated to.s

It can be obJected that Judge Merrill was placing himself in the
editor’s chair: is it for a judge to say whether some of the “bizarre
incidents” in Virgil’s life are “not directly related to surfing? ” If a
person persists in body-surfing at a place known as one of earth’s most
dangerous beaches, might not some of his other actions—such as ex-
tinguishing a cigarette in his mouth, or diving down a flight of stairs
because “there were all these chicks around”—unusually reckless (and
therefore newsworthy?) approach to life? Or, consider this passage
from Kirkpatrick’s Sports Illustrated article, the accuracy of which is
unchallenged: ¢

H

“Every summer I'd work construction and dive off bill-
boards to hurt myself or drop loads of lumber on myself to
collect unemployment compensation so I could surf at The
Wedge. Would I fake injuries? No, I wouldn’t fake them.
I'd be damn injured. But I would recover. I guess I used
to live a pretty reckless life. I think I might have been drunk
most of the time.”

It was argued for the magazine—which had proceeded, on advice
of counsel, to publish the article even after Virgil “revoked” his con-
sent—that Virgil had voluntarily made public the facts he complained

4 Virgil v. Time, Inc., 527 F.2d 1122, 1124 (9th Cir. 1975).
5 Ibid.
¢ Ibid., p. 1126n, quoting the Sports Illustrated article.
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about. Judge Merrill disagreed, in words which frightened reporters
and editors: 7

™ Talking freely to a member of the press, knowing the lis-

! tener to be a member of the press, is not then in itself making

" public. Such communication can be said to anticipate that

> . what is said will be made public since making public is the

function of the press, and accordingly such communication
can be construed as a consent to publicize. Thus if publicity
results it can be said to have been consented to. However,

if consent is withdrawn prior to the act of publicization, the.
: _ consequent publicity is without consent.

We conclude that the voluntary disclosure to Kirkpatrick
did not in itself constitute a making public of the facts dis-
closed.

J udge Merrill paid particular attention to the Restatement, Second,
Torts § 652D (Tentative Draft No. 21, 1975), saying that unless a
subject is newsworthy, the publicizing of private facts is not protected
by the First Amendment.® He then quoted a comment from the
Restatement: ¢

. “In determining what is a matter of legitimate public in-
terest, account must be taken of the customs and conventions

' . of the community; and in the last analysis what is proper

becomes a matter of the community mores. The line is to.
! be drawn when the publicity ceases to be the giving of infor-
! matmn to which the public is entitled, and becomes a morbid
and sensational prying into public lives for its own sake, with
whlch a reasonable member of the public, with decent stan-
dards would say that he had no concern. * * *7”
The prestigious Restatement of Torts, Second described the ele-
ments of a lawsuit for publication of embarrassing private facts in a
way which has encouraged judges to “play editor.” 10

One who gives publicity to a matter concerning the private
life of another is subject to liability to the other for invasion
of privacy, if the matter publicized is of a kind that
(a) would be highly offensive to a reasonable person and
(b) is not of legitimate concern to the public.
In an action which startled constitutional lawyers, the Supreme
Court refused to review the Court of Appeals decision in Virgil.nt
7 Ibid., p. 1127.
s Tbid., p. 1128.
* Restatement quoted in Ibid., pp. 1129, 1129n.
10 Restatement, Second, Torts, § 652D.

1 Virgil v. Time, Ine., 527 F.2d 1122, 1130-1132 (9th Cir. 1975), certiorari denied 425
U.S. 998, 96 S.Ct. 2215 (1976). JuSthED Brennan and Stewart said they would have
granted certiorari.
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This meant that the Virgil case went back to the District [trial] Court;
which dec1de.d—-f0rtuna.te]y for Sports.Illustrated—that the art1c1e
gpout_ Virgil was “newsworthy.” 2 But was this a victory for the
magazine? Constitutional law specialists Alan U. Schwartz and Floyd
Abrams say otherwise. Schwartz complained, “Under this formula
truth becomes immaterial. The test is whether community mores
(and what community? one may ask) have been offended, The peril
to the _]ournahst is extreme” ¥ Abrams declared, “the test set forth
by the Court in the Virgil case contains language so broad (‘morbid
and sensational prying’), so open-ended (‘a reasonable member of the

pllbhc_) and so subjective (‘decent standards’) that it makes it all but
impossible to determine in advance what may be published and whatJ
not.” 1

Campbell v. Seabury Press (1980)

Private facts—sometimes termed the “truthful tort” area—were
also at issue in Campbell v. Seabury Press. Civil rights leader Will
D. Campbell wrote his autobiography, Brother to a Dragonfly, which
included an account of his now-deceased brother, Joe. Campbell
wrote about his brother’s addiction to drugs and the effects of that
addiction on his personality, his family life, and on Will Campbell
himself. Carlyne Campbell, Joe’s first wife, sued for defamation and
invasion of privacy, complaining about the books portrayal of her mar-
ital relationship with Joe Campbell. Seabury Press was granted a
summary judgment by the U.S. District Court on grounds that a public
interest privilege under the first Amendment protected such disclo-
sures.15

Carlyne Campbell appealed, arguing that her lawsuit should not be
dismissed because there was no logical connection between the matters
of legitimate public interest and her home life with Joe Campbell. The
Court of Appeals for the Fifth Circuit upheld the dismissal of her case,
and articulated a constitutional rationale favorable to the news media.
In a per curiam opinion, Circuit Judges Charles Clark, Robert S.
Vance, and Sam D. Johnson wrote: 16

The first amendment mandates a constitutional privilege
applicable to those torts of invasion of privacy that involve
publicity. See Cox Broadcasting Corp. v. Cohn, 420 U.S.
469, 95 S.Ct. 1029 (1975) * * * This broad constitutional
privilege recognizes two closely related yet analytically dis-

2 Floyd Abrams, “The Press, Privacy and the Constitution,” New York Times Mag-
azine, August 21, 1977, pp. 11ff, at p. 13; Virgil v. Sports Illustrated, 424 F.Supp.
(8.D.Cal.1976).

13 Schwartz, op.cit., p. 32.

4 Abrams, op.cit., pp. 13, 65.

15 Campbell v. Seabury Press, 614 F.2d 395 (5th Cir. 1980), 5 Med.L.Rptr. 1829.
16 614 F.2d 395, 396 (5th Cir. 1980), 5 Med.L.Rptr. 1829, 1803.
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tinct privileges. First is the privilege to publish or broadcast
facts, events, and information relating to public figures.
Second is the privilege to publish or broadcast news or other
matters of public interest. See Smith v. Doss, 251 Ala. 250,
253, 37 S0.2d 118, 120 (1948). The inquiry in determining
the applicability of the first privilege focuses on the person
to whom the publicity relates and asks whether the individual
either by assuming a role of special prominence in the affairs
of society or by thrusting himself into the forefront of a par-
ticular public controversy in order to influence the resolution
of the issues involved has become a public figure. In con-
trast, the inquiry in determining the applicability of the sec-
ond privilege focuses on the information disclosed by publi-
cation and asks whether truthful information of legitimate
concern to the public is publicized in & manner that is not
merely limited to the dissemination of news either in the sense
of current events or commentary upon public affairs. Rather,
the privilege extends to information concerning interesting
phases of human activity and embraces all issues about which
information is needed or appropriate so that individuals may
cope with the exigencies of their period.

As privacy and media law expert Harvey Zuckman has noted, be-
cause of the Fifth Circuit’s “liberal outlook on the newsworthiness or
public interest privilege, counsel for your newspapers may wish to
consider attempting removal of private fact and even ‘false light’ cases
from state courts where they are usually filed to the local United States
District Court. If that court is located in Florida, Georgia, Alabama,
Mississippi, Louisiana or Texas, it will be governed by the law of the
Campbell case.” 17

SEC. 32. FALSE PUBLICATIONS WHICH INVADE
PRIVACY

Putting a person in a false position before the public has proven
costly for many publications.

A third sub-area of privacy law, “putting plaintiff in a false position
in the public eye,” is one which holds great dangers of lawsuits for the
mass media.’* The first invasion of privacy case dealing with the mass

" Harvey Zuckman, “The Right of Privacy and the Press” presentation at Southern
Newspaper Publishers Association law symposium, The University of Texas at Austin,
QOctober 13, 1980.

~