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HE radio, an institution of

modern society, functions as

a contributing factor for the
democratic way of life to the de-
gree that it is regulated, con-
trolled, and operated so that all
listeners are guaranteed broad,
wide, varied, and rich shared con-
tacts with others and with their
physical environment, open-mind-
edness, and flexibility of thought
and action.

To what extent does the present
system of American radio, regula-
tion, control, and operation meet
these criteria and wherein does it
fail? What changes are necessary if
it is to serve more adequately this
end?

This book presents for the first
time an analysis of American radio
in terms of the democratic philoso-
phy of social life. This problem is
approached from the point of view
of the Federal Government, the
Station Owner, the Advertiser, the
Educator, and the General Public.
Comparisons are made between
the American and foreign systems
of radio and certain changes sug-
gested in the American system
which will tend to make it more
democratic.
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PREFACE

THE radio transmitter, as a piece of material mechanism, is
neutral where human values are concerned. As an instrument,
a mechanical device, a product of modern scientific knowledge
and inventive ingenuity, the radio is comparable to such other
manifestations of human genius as the automobile, the elec-
tric light, the airplane, or the rotary press. It may be em-
ployed to serve the ‘“higher” purposes of mankind and to en-
hance individual and collective welfare, as an instrument serv-
ing the democratic way of life, or to spread misinformation that
excites passion, hatred, and fear. It may be enlisted for the
enrichment of life and the conservation of that which man has
found of most worth, or it may be directed toward the destruc-
tion of his finest and noblest.

The President of the United States, in his capacity of public
servant, employs the radio as a means for discussing with his
vast constituency problems of vital significance to every Ameri-
can citizen. Also, through its facilities the finest in entertain-
ment, music, drama, and literature may be brought into the
homes of the humblest and the farthest-away, enriching and re-
fining the lives of millions. An instructor may use it to stimulate
thinking and the desire for further investigation on the part of
listeners everywhere.

On the other hand, the rabble-rouser may make use of the
radio to excite blind passion and unconsidered action on the part
of vast populations. The dictator may pour through the micro-
phone his ¢pse dizit pronouncements for the ears of millions
while denying them the right to listen to arguments that chal-
lenge his authority. The partisan instructor may use it to in-
doctrinate a vast listening “class,” while economic groups may
so control its functioning that propaganda suited to maintain
their position of privilege and power is spread throughout the
country in the guise of education or enlightenment.

As technical improvements are made in the instrument it will
be possible to do all these things more efficiently. Television,
facsimile broadcasting, and the use of the ultra-high frequencies,
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PREFACE

developments which are “just around the corner,” will mani-
foldly increase the power of the radio.

Recognizing these facts, a great many individuals and groups
desire to employ this instruinent in ways that will assist in
bringing about the realization of their particular purposes.
Among such are those interested in making the radio serve as
one of the means for insuring the democratic way of life. Within
this group are to be found many professional educators func-
tioning through organized educational institutions.

That radio is peculiarly an instrument for the educator should
be obvious. The educator’s purpose has been, among other
things, to influence thinking and acting. In the radio he finds
available a most efficient and powerful means for doing just
this. His “class” is no longer limited to those few who can get
into a lecture-room or auditorium, but may include millions
seated in their homes or in public places throughout the world.

His obligation to consider the functioning of this instrument
within present-day society should be equally obvious. Maurice
T'. Price, writing for Progressive Education, has called attention
to the fact that
as the social philosophy of the schoolman tries to square educational policy
and programs to the cultural epoch, to the social trends, to the threats of
conflict, and to lags of the time, so the philosophy behind the cultural and edu-
cational progress of any given population and behind the contribution of radio
to that progress must try to square broadcasting policy and programs to the
special situation of each generation. New needs and new demands in society,
unrest because of maladjustment, the obsolescence of ideals outdistanced by
our actual development—these in numerous combinations must be sensed,
estimated, and dealt with by those who are responsible for giving people a
perspective of their problems and of the contributions of our best thinking
toward the solution of these problems.!

The educator, as a teacher, should recognize the value of
radio as an instrument for widening the scope of his teaching
influence and should seek to develop techniques for doing such
more effectively. As a philosopher of the process in which he
is engaged, the educator should be concerned with the far more
difficult problem of squaring radio policy and program practice

1 “Weighing Radio by Educational and Social Standards,” Progressire Education,
January, 1936, pp. +4-45. .
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PREFACE

with the needs and demands of the society of his day and place
in terms of what that society may become.

Necessity for the latter concern, not only on the part of the
educator but on the part of everyone motivated by a desire for
a more democratic social structure, becomes more obvious when
it is recognized that
developments and inventions that are now going on and being made in the
radio field will affect the mental life and education, and possibly the material
interests, of every person in the country. Behind this development, fraught
with so much importance to our people, a fierce struggle is going on for the
control of the great resources of the air.

Private interests favoring private monopoly are naturally anxious that
there be just as little government “interference” (regulation) as possible in
what they call their business. Those who believe that we must not repeat the
mistakes of the past and allow the wasteful exploitation of our resources are
just as keenly aroused in behalf of the government taking a strong hand in
protecting the public interest.

The indifference of the public to the importance of this struggle is lam-
entable. Fascinated by the wonders of radio and the astonishing develop-
ments in the entire field of communication, little attention has been given to
the economic control of these new developments. Unless the public is aroused,
its interests are apt to be neglected and lax administration is apt to creep in.
In this way private monopoly, without warrant of law, establishes itself and,
too late, the public bestirs itself to recover ground that never should have
been lost .2

Cognizant, more or less, of this situation and of the potency
of radio in relation to cultural levels, a growing number of
individuals and groups are asking for some evaluation of this
instrument in terms of the fundamental principles of democracy.
They are desirous of knowing to what extent the present prac-
tices of radio regulation, control, and operation in the United
States contribute to the democratic way of life. They are
further interested in discovering what changes or revisions this
system must undergo if the instrument is to serve more com-
pletely this ideal.

Basic to such an evaluation is a clear conception of the mean-
ing of democracy.

? Quoted from an address by George Henry Payne delivered before the Rotary Club

of Bayshore, Long Island, August, 1936; see N.AB Reports, 1V, No. 42 (August 27,
1986), 1490,
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PREFACE

Societies, as Professor John Dewey has shown,® may be char-
acterized by the number and variety of interests which are con-
sciously shared by all members and the fulness and freedom of
interplay which are possible between any one group and other
groups. One society is more democratic than another to the de-
gree that it evidences a greater number and variety of con-
sciously shared interests and a more full and free interplay with
other groups. As consciously shared interests are increased,
greater reliance is placed upon mutual interests as factors in
social control. Authority comes to rest not in the hands of par-
ticular individuals or groups so that it is imposed from without
upon the members of a society, but becomes the authority of
the interests of the whole group. Further, as interaction be-
tween social groups is freer, changes in social habits take place
and the group is continually experiencing adjustments “through
meeting the new situations produced by varied intercourse.”

And, Professor Dewey maintains, ‘“‘these two traits”—
“greater reliance upon the recognition of mutual interests as a
factor in social control” and ‘“‘change in social habit—its con-
tinuous readjustment through meeting the new situations pro-
duced by varied intercourse”—‘are precisely what characterize
the democratically constituted society.”

A democratic society is one in which there is mutual inter-
course of man with man and in which adequate provision is
made for the reconstruction of social habits and institutions by
means of wide stimulation arising from equitably distributed
interests. Further, an institution may be said to contribute to
such an ideal to the degree that it makes possible this “mode
of associated living, of conjoint communicated experience.”

The radio, an institution of modern society, functions as a
contributing factor for the democratic way of life to the degree
that it is regulated, controlled, and operated so that all listen-
ers are guaranteed broad, wide, varied, and rich shared con-
tacts with others and with their physical environment, open-
mindedness, and increased flexibility of thought and action.

3 Democracy and Education (New York: Macmillan Co., 1923), pp. 95 ff.

¢ Ibid., p. 100.
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PREFACE

Barriers which isolate individuals and groups and thereby
make impossible the mutual sharing of interests may be broken
down through the instrumentality of numerous and varied
contacts. As such contacts are complete and rich, understand-
ing among members of a social group and between groups is
increased so that interests become mutual.

From contacts may come the materials which are employed
in anticipating or mentally ““trying out” proposed lines of activ-
ity. One may have the best of intentions, but if he does not
have sufficient contacts, either actual or vicarious, by means of
which to judge consequences, his activity is in danger of produc-
ing undesired results.

Contacts are means, and the only means known, for peopling
the area in which consequences function. The effective con-
sideration of consequences depends upon acquaintance with the
population of this area in which they breed.

However, contacts are not all of the same nature or quality.
The kind of contact, its revealing power, its richness and depths,
must be considered. Contacts may be placed along a scale which
indicates their sharing quality. Toward the one extreme are
those contacts which are little more than casual “bumpings
into” things and people. Near the other extreme are those con-
tacts by means of which one shares deeply and richly the ex-
periences of others so that he is able to predict more fully and
completely the consequences of his activity.

Further, the greater the sharing in a contact situation, the
more that situation tends to be creative. Contacts that are
mere additions are not creative. They do not function as inter-
actions. Only contacts that do so function are creative. In so
far as contacts are on the level of shared experiences, as they
become interactions, are they creative, and the more creative a
contact, the more it becomes determinative of intelligent action.

To the degree that the radio brings to listeners materials
which destroy the isolation of individuals and groups, to the
degree that it functions so that a more complete sharing of
experiences is made possible, effective consideration of a greater
number of possible consequences of proposed activity is pos-
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sible and the interests of others may become factors determin-
ing action.

But contacts of themselves are not sufficient guaranty of in-
telligent action. Coupled with them must be, on the part of the
individual, an attitude of open-mindedness. Often the contacts
which the radio furnishes are such as to determine action large-
ly by prejudice, ““principles” which are not open to question or
evaluation, “absolutes” which determine action regardless of
consequences.

Open-mindedness implies that individuals be willing and
anxious to bring within the range of consideration all reasonably
possible consequences of proposed activity and weigh them over
against one another as carefully and completely as circum-
stances seem to warrant. Such an active willingness to consider
all possible consequences is necessary for intelligent action.

This condemns all radio which seeks to indoctrinate the indi-
vidual. Any broadcast so constituted that it molds listeners into
a cast such as to make them less able to consider, in the widest
area possible, consequences of proposed activity is “bad.” In
so far as it produces a closed mind does it shut the individual off
from considering possible consequences of his proposed activ-
ity. In so far as it forces him to move in a restricted environ-
ment such that he is prohibited from viewing the consequences
of his activity over a wider and more inclusive area—just in so
far will it contribute to making him one whose activity will
produce consequences detrimental to his best interests.

Intelligent activity necessitates the taking into account of
the factor of change as well as that of the more or less deter-
mined nature of the individual, and demands a flexibility on
the part of the latter sufficient to allow him to consider new
factors when they are presented. Neither an unyielding indi-
vidual nor one completely fluid is able to act effectively in a
changing environment. What is desired, if possible consequences
of activity are to be effectively considered, is an individual able
to plan in terms of his purposes and of the anticipated future,
but equally able to adjust his plans to such pertinent factors as
emerge in a growing situation so that desired consequences may
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result. Such a one will be able to act more nearly in the manner
that breeds consequences which he is prepared to accept and
thereby to eliminate, in so far as possible, the element of sur-
prise.

Many broadcasts are designed to make this flexibility more or
less impossible while others strive for such flexibility. In so far
as the former is the case, listeners are placed at a disadvantage
in modern changing environments. They face the future with-
out adequate ability to meet its newness effectively and thus to
act intelligently.

To live effectively one must be able at all times to reconstruct
himself and his environment. Basic to this ability is, among
other things, a more complete understanding of this environ-
ment. Such understanding necessitates an attitude of open-
mindedness such that one can consider possible consequences
of proposed activity—consequences suggested through broad,
wide, varied, and rich shared contacts with factors in the en-
vironment and sufficient flexibility in thought and action to
meet and deal with change. As one shares the experiences of
another he is better able to act so that the consequences of his
activity will serve the realization of his purposes, and is like-
wise better able to criticize these purposes in the light of perti-
nent factors.

In the light of these considerations, it becomes obvious that
radio will serve democracy to the extent that it functions to
destroy barriers between individuals and groups so that ex-
periences are shared and activity is governed by the results of
such sharing, to create individuals whose minds are open to the
consideration of these results and who are flexible enough in
thought and action to employ them effectively.

To what extent does the present system of American radio
regulation, control, and operation meet these criteria and where-
in does it fail? What changes are necessary if it is to serve more
adequately this end? To discover materials for answering these
questions is the purpose of the discussion which follows.

S. E. Frosr, Jr.
NEW York City

September 1, 1937
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CHAPTER |
THE NATURE OF RADIO

CALDWELL has emphasized the fact that radio law must be
“founded on the solid rock of natural law; i.e., the scientific
facts and principles which, in the last analysis, are at the bottom
of all our problems in regulating radio communication.”!

This applies with equal force to the regulation, control, and
operation of radio. No understanding of the problems of Ameri-
can radio is possible without a knowledge of the fundamental
principles of its operation. Further, since many of these prob-
lems are set or tremendously influenced by the nature of the
instrument and its limitations, any solution of them must be
based upon the scientific data of radio communication.

Consequently it is necessary for a study such as is here pro-
posed that some space be given to a brief exposition of these
data and principles.

THE RADIO SPECTRUM

There are many electrical and magnetic effects in the universe
which may be detected and described functionally. Among
these are “electromagnetic waves,” a combination of electric
and magnetic phenomena.

Drop a stone in a pool of water, and ripples, starting from the
point at which it strikes the surface, move outward in concen-
tric circles which become fainter and fainter until they can no
longer be detected. Two facts are to be noted with reference to
these ripples or waves: (1) Within a given period of time a defi-
nite number of crests will appear and (2) the distance between
the peak points of the crests can be measured.

“Electromagnetic waves” are radiated from the point of
origin “like ripples which circle outward from a stone dropped in
a body of water.” The number of ““crests” which appear during

! Louis G. Caldwell, “Who Owns the Ether?" Radio Law Bulletin of the School of Law,
Catholic Unirersity of America, Announcements, Angust, 1931, p. 3.
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each second can be determined and the distance between the
peak points of these “crests” measured. The number of “crests”
appearing per second is known as the “frequency” of the “wave-
motion,” and the distance between the peak points of the
“crests” is called the “wave-length.” “Frequency” is stated in
terms of “cycles”—a “‘cycle’” being the movement from a point
on a “crest” to a similar point on the following “crest.”

An instrument operating so that an “electromagnetic wave”
is caused of such a nature that 500,000 “crests” appear each
second is said to be capable of producing a “wave-motion’ with
a frequency of 500,000 “cycles” or 500 “kilocycles.” In this case
the distance between the peak points of each “crest” is 600
meters.

The greater the number of *‘crests” appearing per second, the
shorter the distance between the peak points of the “crests”—
the shorter the “wave-length.” :

“Electromagnetic waves’ of various lengths have been de-
tected and studied by scientists. Instruments have been in-
vented to produce some of these “waves’ while others, though
known, are as yet outside of man’s power either to produce or to
control. The longest of the controlled “electromagnetic waves”
are those being used or experimented with in audial and visual
broadcasting. These range in length from 30,000 meters to 10
centimeters. The shortest known but uncontrolled waves are
those associated with cosmic rays and are believed to enter the
earth’s atmosphere froin interstellar space. These latter are
measured in Angstrom units (one hundred-millionth of a centi-
meter) and range from .01 to .0001 units. Between these, in
the order named, are the infra-red or heat waves, solar rays
that the eye does not see but which nevertheless reach the earth,
light waves beginning with red (the longest) and ending with
violet (the shortest), ultra-violet waves, X-rays, and gamma
rays spontaneously emitted from radium.*

2 A beautifully colored diagram of this ether spectrum has been prepared by the
McGraw-Hill Publishing Co. as a supplement to the May, 1936, issue of Electronics.

2




THE NATURE OF RADIO

These waves travel at a rate of 186,300 miles per second in
empty space.?
THE “ETHER”

At one time scientists believed that there existed a medium
called “ether” in which “electromagnetic wave-motion” took
place.* This was posited on the hypothesis that, in so far as
there is found to be an activity at one point followed by an
activity at another point, there must be a chain of cause and
effect predicated on the premise of some medium extending
between the two points.

The difficulty of freeing thought from this conception, now
recognized as rather naive, is illustrated by a statement of
Loomis made as late as 1930:

We have been told that electric waves could pass through stone walls,
etc., because they did not depend upon the air, but upon the ether for their
propagation. This theory appears to be, figuratively speaking, “on its last
legs.” Just how we shall replace it remains to be seen. We cannot conceive a
state of nothingness, and with the time-honored theory of the ether discarded,

what shall we call that which we must still believe to exist between the
planets and within a vacuum?s

With the advance of scientific understanding in more recent
times, the hypothesis that there exists such a medium as the
“ether” has been largely abandoned and

the tendency is now to regard the so-called ether as simply the sum total of
all the electrical forces in the universe at any one instant, with their tensions
this way and that, and to picture radio waves as trains of disturbances in the
electric status quo, so to speak, like ripples which circle outward from a stone
dropped in a body of water.

3 The Principles Underlying Radio Communication (2d ed.; Radio Communication
Pamphlet No. 40, prepared by the United States Bureau of Standards for the Signal
Corps, U.S. Army, 1922), pp. 281 ff.; Arthur R. Nilson and J. L. Hornung, Practical
Radio Communication (New York: MecGraw-Hill, 1935), pp. 155 ff.

4 The Prineiples Underlying Radio Communication, p. 286.

® Mary Texanna Loomis, Radio Theory and Operation (Washington: Loomis Pub-
lishing Co., 1930), p. 197.

¢ Caldwell, op. ¢it., p. 4. That this theory is not new, though evidence in support of it
is a recent discovery, is seen in the data presented by Loomis, op. cit., pp. 198-200.
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The causes of these “disturbances in the electric status quo™
are many, some of which are partially understood while others
lie in the yet uncharted areas of the science of electricity.

THE COMING OF RADIO

In 1780 Adams published his now famous Essay on Elec-
tricity in which he recounted an experiment where the discharge
of a Leyden jar produced minute sparks between pieces of metal
completely disconnected from the jar and lying at some distance
from it. This phenomenon was noted also by Joseph Henry in
1842.

James Clerk Maxwell was experimenting with “‘ether waves”
as early as 1867. In his Electricity and Magnetism, published in
1873, he showed, by mathematical analysis and computation,
that an electrical oscillation produced in a closed circuit would
give rise to an electromagnetic disturbance which would travel
through space ‘‘as a free wave.”

Thomas A. Edison, working during 1875, observed, on
November 22 of that vear, a peculiar scintillating spark in one
of his experiments with an electromagnet. After some study of
this, he proposed the name “‘etheric force’ for the phenomenon.

In England, in 1879, David Hughes was experimenting with
microphone and telephone circuits when he discovered that
signals could be heard in the telephone whenever an intermit-
tent current was passed through a coil several feet away. He
built a small clockwork transmitter and found that signals could
be received 500 yards from his home. He was certain that this
phenomenon was due to “aerial electric waves,” but was unable
to prove the existence of these “‘waves” or to convince members
of the Royal Society, whom he had invited to witness a demon-
stration of his discovery, that what he was doing could not be
explained by Faraday’s principle of electromagnetic induction.

Then, 1886-89, Heinrich Hertz, a physicist of Karlsruhe,
Germany, demonstrated by actual experiment the existence of
these ‘““aerial electric waves” and their analogy with light. He
found that an electric spark leaped across the space between the
terminals of a proper spark gap and caused electric oscillation

4
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to be set up in the terminals, creating waves of an electromag-
netic character in the surrounding ‘‘ether,” and that these
vibrations would in turn affect an adjacent conductor in the
field. If the conductor was formed in shape of a circle of wires in
which a small opening had been left, a tiny stream of sparks
would jump this gap while the induction coil, or transmitter,
was in operation. A wire ring served as a ‘“‘detector.” Con-
sequently these ‘“waves” became known as ‘“Hertzian waves.”

Between 1889 and 1892 experimentations with these “waves”
were made by investigators in the laboratories of both Europe
and America. Gradually it began to appear that the time was
not far distant when successful communication through space
without the use of wires would be possible. The prospect so fas-
cinated Sir William Crookes that he wrote as follows in the
London Fortnightly Review (1892):

Here is unfolded to us a new and astonishing world, one which it is hard to
conceive should contain no possibilities of transmitting and receiving intelli-
gence.

Rays of light will not pierce through a wall, nor, as we know only too well,
through a London fog. But the electrical vibrations of a yard or more in
wave length . . .. will easily pierce such mediums, which to them will be
transparent. Here, then, is revealed the bewildering possibility of telegraph
without wires, posts, cables or any of our present costly appliances. Granted
a few reasonable postulates, the whole thing comes well within the realms of
possible fulfillment. At the present time, experimentalists are able to generate
electrical waves of any desired wave length from a few feet upward, and to
keep up a succession of such waves radiating into space in all directions.

This is no mere dream of a visionary philosopher. All the requisites needed
to bring it within the grasp of daily life are well within the possibilities of dis-
covery, and are so reasonable and so clearly in the path of researches which
are now being actively prosecuted in every capital in Europe that we may any
day expect to hear that they have emerged from the realms of speculation
into those of sober fact.

Among those associated with these early experimentations
should be mentioned, in addition, Sir William Preece and Sir
Oliver Lodge in England, S. F. B. Morse in the United States,
Edouard Branley in France, and Augusto Righi in Italy.

A pupil of Righi, Guglielmo Marconi, at the age of eighteen
became interested in the researches of Hertz and sought a

5
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method by which intelligible signals might be transmitted over
“great” distances. While working in a laboratory on his father’s
estate at Bologna, Italy, he was able to send and receive mes-
sages over areas of from 1,200 to 1,300 feet. In 1896 he went to
London where he continued experimenting, reaching out farther
and farther with his messages. In the same year he applied for
the first British patents for wireless telegraph circuits and ap-
paratus. By 1901 he was able to transmit signals across the
Atlantic Ocean and thereby assure the future of long-distance
wireless communication.

All this early work in the transmission of signals without the
use of wires was done in code. Messages flashed from ship to
ship, from ship to shore, and from shore to ship, between various
points on land and across the ocean were in code, consisting of
long and short electric impulses.

In 1900 Duddell, the English physicist, discovered that an
ordinary electric arc could be made to generate high-frequency
energy in a steady stream. The arc actually sang in response to
this phenomenon. Thus the device became known as the “Dud-
dell musical are.”

Vladimir Poulsen, a Dutch engineer, in 1904 harnessed
Duddell’s “musical arc” to a radio transmitter circuit and a
microphone, thus producing continuous waves “modulated’ or
controlled by speech sounds, and evolved the first wireless
telephone. Very soon he was able to transmit the human voice
over appreciable distances.

Stimulated by Poulsen’s work, physicists began experiment-
ing with the broadcasting of vocal and musical sound. In 1906
Dr. Lee DeForest invented the vacuum tube, and between 1908
and 1909 engineers of the Telefunken Company, of Germany,
conducted experiments to convince the United States Signal
Corps of the practicability of radio telephony in military com-
munication. By 1916 Dr. DeForest was broadcasting the elec-
tion returns of the Wilson-Hughes battle from his High Bridge,
New York, station, and modern radio had arrived.?

7 A more detailed account of this early history of radio will be found in the following:
E. E. Bucher, “A Résumé of Early Radio Development,” The Radio Industry (New
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As a result of these experimentations, and numerous others
too detailed to mention here, an individual with the proper
equipment can create certain ‘‘disturbances in the electric
status quo” or “‘start in motion Hertzian waves” upon which can
be impressed the human voice, music, or other intelligible
sounds. Another individual, with complementary equipment,
can “translate’ these disturbances so that the matter impressed
is heard and understood. A transmitting station can broadcast
and a receiving set “pick up” the broadcast so that its owner
enjoys music, drama, addresses, and the like, or perhaps is
irritated by themn.

THE LIMITATIONS OF RADIO

However, by the same method, another individual can create
a similar disturbance which interferes with the first so that the
material impressed is distorted and becomes unintelligible. In
1926, when Soviet Russia, by means of stations at Moscow and
Odessa, was broadcasting criticisms of the Rumanian govern-
ment and appealing to Rumanian listeners to foment a revolt,
the Rumanian minister of war ordered the Rumanian military
radio stations to adjust to the wave-lengths used by the Russian
stations and send out a “terrific buzzing”’ whenever the Soviet
stations began to broadcast.® Likewise, when, in 1933, the Ger-
man station at Munich attacked the Dolfuss government by
means of addresses via radio to the Tyrolese peasants, Vienna
replied by making reception from Munich impossible over most
of Austria by “jamming.”?

Interference with broadcasting from radio stations is not con-
fined to the activities of other stations. It is now recognized by
scientists that power-house machines, street cars, X-ray ma-
chines, electric iceboxes, electric fans, electric curling irons, and
a host of other electric appliances set up “disturbances in the

York), pp. 9-66; Alfred N. Goldsmith and Austin C. Lescarboura, This Thing Called
Broadcasting (New York: Henry Holt, 1930), pp. 8-19; Orrin E. Dunlap, Jr., The
Story of Radio (New York: Dial Press, 1935), pp. 1-63; Ernest H. Robinson, Broad-
casting (London: John Lane, 1935), pp. 1-19.

8 Time, October, 1926, p. 182.
? Frank C. Hanighen, “Propaganda on the Air,” Current History, June, 1936, p. 49.
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electric status quo” of the same nature as “Hertzian waves.”
Nature also contributes such disturbances, particularly during
summer lightning storms. These are “‘picked up” by radio re-
ceivers and constitute part of the static which distorts clear
reception—a phenomenon with which every owner of a receiving
set is familiar.

Thus innumerable disturbances are constantly being created
in the “electric status quo.” With the development of the science
of electricity, man has learned to control certain of these dis-
turbances so that they maintain identifiable characteristics and
will carry intelligible sound (or for that matter, sight). Others
may be controlled to some extent, while still others lie outside
the power of man to exercise any control whatsoever. Those
most completely controlled are employed for broadcasting.

When a radio transmitter is “set” so that the frequency of
the “wave” produced is held constant, as in the case of broad-
cast transmission, there is a necessary and predictable ‘“‘spread-
ing” to each side of this set frequency so that it is impossible for
another transmitter within the range of the first to operate on a
frequency just above or below without interference. Thus trans-
mitters must be “spaced” so that a sufficient distance is main-
tained between them to make clear reception of their signals
possible. These spaces occupied by individual transmitters are
known as ‘“‘channels” and, to insure efficient and clear reception,
each transmitter must operate approximately midway between
transmitters on either side of it, or midway in the ‘“‘channel”
which itself is widened by the inclusion of tolerances resulting
from apparatus limitations. American broadcasters space their
transmitters 10 kilocycles apart while broadcasters in Great
Britain use “channels” of only 9 kilocycles. For visual broad-
casting a distance of thousands of kilocycles must be main-
tained.

Therefore, beginning with “0” cycles, it is theoretically pos-
sible for transmitters broadcasting sound to operate at every
10-kilocycle point along an imaginary scale or “spectrum’ until
a point is reached which designates a number of cycles per
second beyond which it is at present impossible to build elec-
trical equipment to radiate. If transmitters are so spaced, the

8
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result is a number of clear ‘“‘channels” in which satisfactory
broadcasting is possible. The number will be greatly reduced
if a section of the “‘spectrum” is reserved for visual broad-
casting, another for point-to-point communication, and other
sections for other types of work. Actually the range of useful
and economic radio frequencies is much more limited.

Since ‘“‘waves’ originating at certain points decrease in
strength as they move outward, and since the distance from the
point of origin at which “Hertzian waves” can be detected is
determined in part by the power of the source of their genera-
tion, it is possible to predict, within certain limits, that point
beyond which the signals of a radio transmitter cannot be re-
ceived clearly above inevitable disturbances as well as the point
at which such signals cease to interfere perceptibly with those of
other transmitters. On the basis of this fact, it becomes pos-
sible broadly to regulate the operation of transmitters so that
two or more, located at different scientifically determined points
and using specified power, may operate without objectionably
interfering with each other. By so doing the possible number of
transmitters is increased greatly.

Nevertheless, after every known means has been employed to
increase to the maximum the number of transmitters that may
be efficiently operated, within the spectrum now available for
broadcasting there is a definite limit beyond which it is impos-
sible for engineers to extend the number and avoid interference.
It has been hoped by some that new discoveries and inventions,
particularly in the area of ultra-high frequencies, might so
extend this limit as to make it of no practical significance. So
far this hope has not been realized and engineers working in this
area are for the most part skeptical as to its possible realization.
Alfred N. Goldsmith, the engineer responsible in a large measure
for the technical structure of radio in the United States and now
a consulting industrial engineer accepted throughout the world
as an authority in the field of radio engineering, after discussing
present and possible developments in the ultra-high-frequency
area, concludes:

It has been the unhappy experience in radio broadcasting that the opening
of a new domain always appeared to offer an almost limitless opportunity

9
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for simultaneous and non-interfering transmission, but after practical ex-
amination and test, turned out to offer extremely few opportunities in com-
parison with the number anticipated. Infact, no radio domain so far rendered
available has, after a reasonable time of development, been free from marked
congestion at some time. Unfortunately there is no present reason for believ-
ing that the ultra-high-frequency domain will be an exception to this experi-
ence of the past. and whatever congestion now exists in broadcasting may be
expected to continue when the ultra-high-frequency waves are used.!

Therefore, unless some wholly unlooked-for discovery is
made, and engineers are not disposed to the belief that such is
likely because of the nature of the area being explored, there
will, at least for a considerable time to come, be a definite limit
to the number of wireless transmitters that can be operated
efficiently. It is not intended, however, to argue that such a dis-
covery is impossible. The history of science has been such as to
make such a prediction wholly without foundation. Rather it is
meant to point out that, so far as present knowledge goes and so
far as engineers can predict on the basis of their past experience
and present understanding of the field. this limitation will be a
factor that must be recognized in all use and regulation of the
radio.

Because of this limitation, and because of the fact that the
number of individuals and groups throughout the world de-
siring to operate broadcast transmitters far exceeds the number
of such transmitters that can at present be operated success-
fully, numerous international conferences have been held in a
more or less successful effort to partition the “ether spectrum’
among the nations so that there will be as little interference as
possible.”! As a result of agreements reached at these confer-
ences, the United States is permitted to use a limited number of
the “channels” in the ‘“radio spectrum,” and under certain
definite conditions.

After a careful study of the scientific and technical factors
and conditions of the area of the spectrum in which it is per-

10 Dr. Alfred N. Goldsmith, “The Ultra-High-Frequency Domain,”* preprinted from
Radio and Education, 1936 (Chicago: University of Chicago Press, 1937), pp. 11-12.

! Laurence F. Schmekebier, The Federal Radio Commission (Washington: Brookings
Institution, 1932), pp. 60 ff.
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mitted to broadcast, the United States government has desig-
nated “channels” to be used for specific types of radio com-
munication: point-to-point, ship and marine, government,
broadcasting, experimental, amateur, aviation, police, tele-
vision, ete. The “‘channels” available for broadcasting at pres-
ent in the United States lie between 500 and 1,500 kilocycles
(recently this was extended experimentally to 1,600 kilocycles).

Within this area are ninety-six “clear channels.” By agree-
ment with Canada six of these are reserved for her exclusive use
and eleven are shared by the two nations. Thus broadcasters in
the United States have available seventy-nine ‘““clear channels™
and eleven “shared channels.”

Because of this limitation of ‘“‘channels,” and because of
present understanding of their use, it is impossible for all those
wishing to operate transmitters to be accommodated. Selection
must be made among those applying for this privilege, and
machinery and standards for such selection must be established.
Thus a few are granted the coveted privilege while many appli-
cants are refused. Further, operators who fail to meet such
standards must be denied the privilege of broadcasting or their
licenses revoked.!?

12 A more detailed discussion of this phase of broadcasting and of the technical limni-
tations of radio will be found in Levering Tyson (ed.), Present and Impending A pplica-
tions to Education of Radio and Allied Arts: Report of the Commiltee on Engineering

Developments (4th rev. ed., July, 1936), published by the National Advisery Council on
Radio in Education, Inc.



CHAPTER I

FEDERAL REGULATION OF
AURAL BROADCASTING
IN THE UNITED STATES

TO THE extent that the radio becomes a democratic institu-
tion it must increasingly function as a means for guaranteeing
to each and every individual broad, wide, varied, and rich
shared contacts, open-mindedness for the consideration of pos-
sible consequences of proposed activity, and flexibility in
thought and action such that these consequences may become
determinants of activity in a changing environment. However,
because of its very nature, radio is limited—a fact of funda-
mental importance in any evaluation of its regulation, control,
and operation.

During the history of radio in the United States a definite
philosophy has emerged and become determinative of the prin-
ciples basic to the present system of its regulation, control, and
operation. This philosophy and these principles are, in part,
commensurate with the principles underlying democratic in-
stitutions suggested above and, in part, diametrically opposite
to them.

In the discussion which follows it is proposed to trace the
development of this philosophy and to show to what extent its
incorporation in the Communications Act of 1934—the Act
under which radio in the United States is regulated, controlled,
and operated today—and in the policies of the Federal Com-
munications Commission has contributed to making radio in
this country a democratic institution and to what extent it
makes the democratic functioning of radio less possible.

This investigation will be approached through an outline of
the history of federal regulation and control of American
radio.

12
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FIRST PERIOD—TO 1912

The earliest use, other than experimental, of “wireless com-
munication” was that between ships at sea and between ships
and shore.

As early as 1897 Guglielmo Marconi successfully flashed a
message from land to a ship ten miles at sea. The following
year the “East Goodwin Lightship” was put in communication
with the shore via wireless, and by 1902 ship-to-shore com-
munication up to a distance of two thousand miles was possible.
This same year the Cunard liners “Lucania’ and “Compania”
were equipped with “receiving-gear’’ and began publishing news
bulletins aboard ship.

Recognizing that the “disturbances in the electric status quo”
set up by transmitters cannot be confined within state lines but
have effects which can be detected at points far distant from
that of origin, the attorney-general of the United States, ruled,
in 1902, that radio communication was interstate commerce
and thereby subject to federal control. In Whitehurst v. Grimes!
one of the judges held that “radio communications are all inter-
state.” The import of this decision is that all operation of
transmitters, even though the power be such as not to cast
signals across state lines, is subject to federal regulation and
control because of the possible interference which the operation
of such transmitters might cause with more powerful signals
that do cross state lines. The Court of Appeals of the District
of Columbia, in a long line of decisions beginning with that
handed down in the case of The General Electric Company v.
Federal Radio Commzission,® has held to this position without
exception.

Consequently, when the United States Congress first took
cognizance of “wireless” and its importance for safety at sea
by passing the Wireless Ship Act of June 24, 1910,3 it was
exercising its legal right to deal with “wireless communication.”
This Act required that every ship carrying fifty or more persons,
including passengers and crew, be equipped with wireless ap-
paratus capable of transmitting and receiving messages over a

121 F. (2d) 787. 231 F. (2d) 630. 136 Stat. L. 629.
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distance of at least one hundred miles. In this Congress was
dealing with the only problem of “wireless communication”
then existing—that of communication between ships at sea
and between ships and shore. Further, the Act was mandatory
rather than regulatory, there being at that time no problem of
regulation since little or no interference was experienced among
the few transmitters then operating.

Power to make provisions for the execution of this Act was
placed in the hands of the secretary of commerce and labor
(after March 4, 1913, the secretary of commerce), who, in turn,
assigned the enforcement of the Act to the Bureau of Naviga-
tion which, at that time, had charge of enrolment and licensing
of vessels. To care more efficiently for this, there was created
on July 1, 1911, the Radio Service of the Bureau of Navigation.

Additional provisions were incorporated into the Act by an
amendment, July 23, 1912, such as to make it applicable to
advances in wireless communication and to the growing needs
for safety at sea.

SECOND PERIOD—FROM 1912 TO 1927

Asinterest in wireless communication increased and numerous
individuals began operating transmitters so that interference
with signals from government stations was being experienced,
it became evident that the scope of federal regulation of radio
should be widened and more stringent restrictions made. To
meet this situation Congress passed the Radio Act of August 13,
1912,*—the first act dealing specifically with interstate com-
munication via radio. Requirements of this Act were: Every
transmitter must be licensed; every operator must be licensed;
and a station’s frequency must be more than 500 kilocycles or
less than 187.5 kilocycles. Thus that section of the broadcast
band from 187.5 to 500 kilocycles was reserved for government
use and freed from interference of other stations while private
interests were permitted to operate anywhere else in the radio
spectrum, the only restriction being that both transmitters and
operators be licensed by the government. The administration

437 Stat. L. 302.
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of this Act was placed in the Departinent of Commerce and
Labor.

The Act of 1912, because of the small number of private
transmitters, was more or less adequate to care for the prob-
lems relative to regulation of wireless communication that de-
veloped from the time of its passage to the outbreak of the
World War and the entrance of the United States into the
struggle.

During the World War radio was held under direct and com-
plete control of the federal government and private broadcast-
ing was prohibited.

With the close of the war radio was returned to private opera-
tion under the provisions of the Radio Act of 1912. Almost im-
mediately, owing in large measure to experimental work done
under the direction of the United States Army Intelligence
units and the greater knowledge obtained therefrom, the de-
velopment of radio moved ahead at high speed. Transmitters
were built in great numbers and a host of individuals began in-
discriminately to “fill the air”’ with *“‘disturbances of the electric
status quo.” By 1921 it was evident to all concerned that the
Act of 1912 as administered was not adequate to deal with the
public broadcasting situation in that it seemed to contain no
provision for regulating use of the area of the radio spectrum
designated for individual enterprise. Strict regulation beyond
the specific provisions of the Act was recognized as necessary
if chaos was to be avoided in this area.

To consider this emergency Herbert Hoover, then secretary
of commerce, called four conferences in the four consecutive
vears 1922-25. To these conferences were invited all those
vitally concerned with the future of wireless communication
for the purpose of studying problems that were emerging and
making recommendations for dealing with them.

Secretary Hoover opened the third of these conferences with
an address in which he stated:

Through the policies we have established the Government, and therefore

the people, have today the control of the channels through the ether just as
we have control of our channels of nagivation; but outside of this fundamental
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reservation radio activities are largely free. We will maintain them free—
free of monopoly, free in program, and free in speech—but we must also
maintain them free of malice and unwholesomeness.

Radio has passed from the field of an adventure to that of a public utility.
Nor among the utilities is there one whose activities may yet come more
closely to the life of each and every one of our citizens, nor which holds out
greater possibilities of future influence, nor which is of more potential public
concern. Here is an agency that has reached deep into the family life. We can
protect the home by preventing the entry of printed matter destructive to its
ideals, but we must double-guard the radio.®

Here Secretary Hoover conceived ‘“‘the channels through the
ether” as of such a nature as to make possible their control by
a government for its own exclusive use to the extent of prohibit-
ing their use by individuals or other governments. Several bills
proposed in Congress during this period, and passed by one or
other of the two houses, sought to maintain the position that
“the ether is hereby declared to be the sole and inalienable
property and possession of the people of the United States.”
Much has been written in an effort to maintain that “the ether”
does or does not belong to the people of the United States and
must therefore be protected by them from trespass.

If, however, “the ether” is to be understood as modern sci-
entific research conceives it—‘‘the sum total of all the electric
forces in the universe at any one instant”’—and if radio, as we
know it, is “trains of disturbances in the electric status quo
caused by broadcast transmitters, it becomes evident that
“ownership of this greatest of intangibles, the ether, is therefore,
not a practical legal problem. . . .. The law of property can-
not rest upon so fragile a basis.””®

Therefore, no individual, group, or government can, with
any degree of scientific justification, claim ownership of “the
ether.” The words of the North American Agreement of March
1, 1929, are more in accord with modern scientific understand-
ing: ‘“The sovereign right of all nations to the use of every radio
channel is recognized.”

On the basis of the principle that all radio law and regulatory

5 Proceedings of the Third National Radio Conference, pp. 2-3.
% Louis G. Caldwell, ibid., pp. 4-5.
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procedure must be “founded on the solid rock of natural law,”
it becomes evident from the foregoing that federal regulation
and control is not of “‘the ether’ as such, but is rather of the
operation of those instruments (broadcast transmitters) which
are employed to ‘create certain definite “disturbances in the
electric status quo.” However much the laws, rules, and orders
of the federal government dealing with radio regulation and
control are couched in the terms of a now outmoded conception,
however often the terms “‘channel,” “ether,” or “wave’ occur,
the intent and function of such is the regulation and control of
the operation of broadcast transmitters.

In the address of Secretary Hoover referred to above, three
principles fundamental to federal regulation of the operation of
broadcast transmitters in the United States and to the philos-
ophy of American radio are stated clearly.

The first of these principles is: ‘“The Government, and there-
fore the people, have today the control of the channels through
the ether.”’

Control of the operation of broadcast transmitters rests in
the people of the United States and is administered for them
and in their interest by the federal government through an
agency established for that purpose. At no time and in no way
is this control to be alienated from the people and no use of
radio shall be permitted that is detrimental to their interest
and welfare.

The second principle is: “. . . . Radio activities are largely
free. We will maintain them free—free of monopoly, free in
program, and free in speech—but we must also maintain them
free of malice and unwholesomeness.’’®

Basic to the law of the land is the First Amendment to the
federal Constitution:

Congress shall make no laws respecting an establishment of religion, pro-
hibiting the free exercise thereof; or abridging the freedom of speech, or the
press; or the right of the people peaceably to assemble, and to petition the
government for a redress of grievances.

(13

7 Ibid., p. 2.
* Ibid.
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Here “freedom of speech’ is guaranteed to the American peo-
ple, though the term itself is not defined. The history of the
efforts made by the courts of the land to arrive at a workable
definition of the term is evidence of the great difficulty in so
doing.®

Following the lead of Secretary Hoover’s address, the Third
National Radio Conference sought to establish a policy that
would guarantee the right of free speech in the area of radio
communication. Its final recommendations contained the fol-
lowing:

The conference thoroughly discussed all angles of program directing and
heard a great many arguments on this important subject. As a result it
recommends that the policy of the department of noninterference in pro-

grams sent out by broadcasting stations should be upheld. Any other attitude
would necessarily involve censorship in some degree.!

Likewise, Subcommittee No. 8 of the Conference reported:

After an extended discussion on the details of making recommendations
to the conference it has been deemed advisable that the Department of
Commerce, as in the past, take no steps to regulate the material broadcast
from any station in the country, as it is believed that each station desires
to cover a certain field and to entertain or educate a certain class of people.
To regulate the programs under these conditions would mean censorship,
therefore official censorship is not recommended.!

It is evident, from the foregoing, that those most active in
forming the earlier policies of American radio regulation and
control recognized the value of freedom of speech and did every-
thing in their power to guard against any form of censorship
that might endanger this cherished right. They were convinced,
further, that any interference whatsoever on the part of the
federal government with program content would constitute
censorship. Thus they were emphatic in urging that operators
of transmitters be left free to select material for broadcasting—
free from any and all interference on the part of the federal
government. ’

? Edward C. Caldwell, *‘Censorship of Radio Programs,” Journal of Radio Lauw,
October, 1931, pp. 441 ff.

10 Proceedings of the Third National Radio Conference, p. 13.
W Ibid., p. 19.
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The third principle is: ‘“We can protect the home by prevent-
ing the entry of printed matter destructive to its ideals, but
we must double-guard the radio.”?

The intimate nature of radio and its power for determining
certain attitudes were recognized by Secretary Hoover and
seemed to him to necessitate on the part of the federal govern-
ment establishment of a policy such as to protect the home from
broadcasting inimical to its ideals. Herein is to be found, how-
ever, the root of one of the most difficult and controversial
problems in the whole field of federal regulation and control of
radio in the United States. Freedom from censorship seemed
to demand that the government adopt a policy of “hands off”
as regards program content. However, if the radio was to be
operated in the interest and for the welfare of the people, it
could not be opened to those who wished to broadcast programs
destructive of the ideals maintained in the homes of these
people. To protect American homes a degree of interference
with program content is obligatory. No protection of specific
ideals is possible unless they are determined and used as a basis
for restricting program content.

For example, in a great many American homes birth control
is held to be detrimental to the ideals there cherished. To per-
mit discussion of this subject via radio to enter these homes is
deemed by many to be vicious. Thus it has been maintained
that protection of this ideal demands that such discussion in
radio programs be prohibited. But prohibition of anything that
may be broadcast amounts to interference with program con-
tent and is censorship as the term was interpreted by Secretary
Hoover and members of the conferences.

Thus two of these fundamental principles necessarily come
into conflict, and this conflict has remained to harass the think-
ing of those responsible for federal regulation and control of
American radio.

A fourth principle, equally fundamental to American radio
policy, was determined definitely during these conferences. Fol-
lowing the World War most European countries, recognizing

12 Ibnd., p. 8.
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the strategic value of radio as an instument of national defense,
placed its operation, either in part or wholly, under government
control and sought to finance it by direct appropriations from
the public treasury or by taxes collected from owners of receiv-
ing sets. In the United States a wholly different procedure was
followed. Broadcasting was turned back to private interests
and the problem of financing placed in their hands for solution.
This practice was discussed at some length during the confer-
ences of 1922-25 and found to be *“good.” Opening the Fourth
National Radio Conference in 1925, Secretary Hoover said:
The decision that we should not imitate some of our foreign colleagues
with governmentally controlled broadeasting supported by a tax upon the
listener has secured for us a far greater variety of programs and excellence in
service free of cost to the listener. This decision has avoided the pitfalls of

political, religious, and social conflicts in the use of free speech to this medi-
um."

In a discussion of this matter, Dr. Levering Tyson, who was
in attendance at the Conference, says: “The decision was that
radio broadcasting in America should not be supported by
government taxation or put under government control, but that
it should be supported by private enterprise. . . .. We in
America decided then that we were going to have a commer-
cialized radio.™

Commercial radio scemed to Secretary Hoover and to mem-
bers of the conferences a prerequisite to freedom of speech via
radio. They were convinced that the best way to keep radio
free was to permit as little government control as possible. Any
government support would, they feared, open the way to
government censorship with all its attendant evils.

These four principles—(1) control and regulation of the
operation of broadcast transmitters rests in the hands of the
people of the United States; (2) freedom of speech via radio
must be protected; (3) radio must be so regulated and controlled
as to protect the interests and ideals of the people; and (4)

13 Proceedings of the Fourth National Radio Conference, p. 1.

14 Levering Tyson, “Looking Ahead,” Education on the Air: Seventh Yearbook of the
Institute for Education by Radio (Columbus: Ohio State University, 1936), p. 61.
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broadcasting shall be financed by private enterprise—conflict-
ing as they are, were, by the work of these conferences, made
fundamental to the administration of American radio and are
the presuppositions of the present dominant philosophy of
radio regulation, control, and operation in this country.

Early broadcasting was done on only two frequencies: 485
meters for weather and market reports and 360 meters for other
material. The first broadcast licenses stated the specific service
the transmitter was to render and the frequency to be used.
They likewise specified the power employed. As transmitters
became more numerous congestion developed in these areas
and the need of additional frequencies became imperative. In-
creased understanding of broadcasting and development of new
and more efficient equipment made possible the use of additional
frequencies to which transmitters were assigned.

However, it was evident that, if broadcasting was to be at all
efficient and valuable, specific assignments of frequency and
power had to be made and enforced. Only on such a basis could
radio make even a beginning toward adequate public service.
However, the attempt made on the part of the federal govern-
ment to regulate and control the operation of broadcast trans-
mitters in the interest of the people of the United States and
along lines suggested by the principles specifically stated by the
Hoover conferences, and to designate specific frequencies and
power limitations in licensing transmitters, produced many
difficulties. As a result several suits were brought under the
Radio Act of 1912, as interpreted in regulatory orders of the
Department of Commerce, challenging the power of the secre-
tary to make specific regulations as regards frequency and
power.

The decision of the Court of Appeals of the District of Colum-
bia in one such case, IToover v. Intercity Radio Company (1923),
was to the effect that the secretary of commerce had the author-
ity to assign wave-lengths and force the operation of broadcast
transmitters upon such. Three years later (1926) the United
States Court of the Northern District of Illinois handed down
a decision in the case of United States v. Zenith Radio Corpora-
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tion to the effect that the secretary of commerce had no regula-
tory power as regards operation of broadcast transmitters under
the Radio Act of 1912. In this it was held that a transmitter
could be operated on any wave-length chosen by the owner
within the span provided by the Act.

Because of the conflict between these two decisions, Secretary
Hoover asked the office of the attorney-general of the United
States for a ruling on the question. This was delivered on July
8, 1926, to the effect that the secretary was obligated to issue
licenses and no station could be operated without a license; the
secretary had no power to specify wave-lengths; the secretary
had no power to assign hours of broadcasting except as required
in the Radio Act of 1912, as regards interference with govern-
ment stations; the secretary had no authority to issue licenses
of limited duration; and a station owner might employ any
wave-length he chose so long as he did not trespass on the span
between 187.5 and 500 kilocycles.'®

This strict interpretation of the Radio Act of 1912 stripped
the secretary of commerce of all regulatory authority as regards
broadcast transmitters. Any individual, holding a license from
the Department of Commerce, might operate his transmitter on
any wave-length within the span permitted by the Act, might
shift about in that area as often as seemed best to him, and
might employ whatever power he desired and at whatever time.
The government was literally without power to prevent anyone
from “going on the air” with such facilities as he cared to use.
Licensing became merely a recording of those transmitters that
were in operation. Hundreds of stations were broadcasting.
Consequently, “the radio broadcast spectrum became a Hertzi-
an bedlam.” George Henry Payne, in an address before the
Harvard University Graduate School of Business Administra-
tion, May 14, 1935, described the condition that followed thus:

Waves and power were used at will no matter how prejudicial to the opera-
tion of other stations. Interference was so common that little practical use

could be made of this great invention. The public interest required that
immediate action be taken to regulate operations over the air.

18 35 Op. Att. Gen. 132.
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This condition was convincing proof that, if radio was to
serve the interest of the people of the United States, strict
federal regulation as regards frequency assignments and power
permits was necessary. It became painfully evident that the
number of individuals wishing to operate broadcast transmitters
was far in excess of the number of transmitters that could be
operated without interference, and that stringent legal pro-
visions were necessary to make the radio of any value and to
save it from abuse such as would destroy it completely.

Therefore Congress, after considerable delay during which de-
tails of regulation and control were debated, passed the Radio
Act of 1927 and made provision for the establishment of the
Federal Radio Commission as administrative agent under the
Act.

TIIIRD PERIOD—FROM 1927 TO 1934

Under the provisions of this Act the newly created Commis-
sion set about to discover means for bringing order out of the
chaos into which broadcasting had plunged following the July 8,
1926, ruling of the attorney-general. The task was not easy.
As Henry Adams Bellows, a member of this Commission, re-
lates:

The Radio Commission was confronted with a fact, not a theory, the
fact being the existence in full operation of over seven hundred stations—some
two or three hundred more than the maximum number stipulated by the
technical experts. Each of these stations had acquired a certain presumptive
right to continue; it represented capital invested in good faith, had a license
from the Department of Commerce, and claimed an already established
good-will value. Some of the best stations—the ones that had built the finest
transmitters, installed the best radio equipment, and generally pioneered in
the evolution of broadcasting—were in states or cities badly overcrowded
with radio facilities. It was—or then seemed—impossible to wipe them all
out and start fresh.'®

One vague and very general tool, and only one, was provided
the Commission by the Act for handling this most difficult
problem: In exercising virtually every power and duty dele-
gated to it, the Commission was charged to proceed in accord

16 *‘Is Radio Censored?” Ilarper’s Magazine, November, 1935, pp. 700~701.
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with “public interest, convenience, or necessity.”” This phrase
is to be found, with minor variations, in the four principal sec-
tions of the Act.

Section 4 provides:

Except as otherwise provided in this Act, the commission, from time to

time, as public interest, convenience, or necessity requires, shall—

a)
b)

c)

d)
€)

k)

1)

J)

k)
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Classify radio stations;

Prescribe the nature of the service to be rendered by each class of licensed
stations and cach station within any class;

Assign bands of frequencies or wave-lengths to the various classes of sta-
tions, and assign frequencies or wave-lengths for each individual station
and determine the power which each station shall use and the time during
which it may operate;

Determine the location of classes of stations or individual stations;
Regulate the kind of apparatus to be used with respect to its general
effects and the purity and sharpness of the emissions from each station
and from the apparatus therein;

Make such regulations not inconsistent with law as it may deem necessary
to prevent interference between stations and to carry out the provisions
of this Act: Provided, however, That changes in the wave-lengths, author-
ized power, in the character of emitted signals, or in the time of operation
of any station, shall not be made without the consent of the station licensce
unless, in the judgment of the commission, such change will promote
public convenience or interest or will serve public necessity or the pro-
visions of this Act will be more fully complied with;

Have authority to establish areas or zones to be served by any station;
Have authority to make special regulations applicable to radio stations
engaged in chain broadcasting;

Have authority to make general rules and regulations requiring stations
to keep such records of programs, transmissions of energy, communica-
tions, or signals as it may deem desirable;

Have authority to exclude from the requirements of any regulation in
whole or in part any radio station upon railroad rolling stock, or to modify
such regulations in its discretion;

Have authority to hold hearings, summon witnesses; administer oaths,
compel the production of books, documents, and papers and to make such
investigations as may be necessary in the performance of its duties. The
commission may make such expenditures (including expenditures for rent
and personal services at the seat of government and elsewhere, for law
books, periodicals, and books of reference, and for printing and binding)
as may be necessary for the execution of the functions vested in the com-
mission and as from time to time may be appropriated by Congress. All
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expenditures of the commission shall be allowed and paid upon the presen-
tation of itemized vouchers therefor provided by the chairman.\?

Section 9 is equally definite:

The licensing authority, if public convenience, interest, or necessity will
be served thereby, subject to the limitations of this Act, shall grant to any
applicant therefor a station license provided for by this Act.

In considering applications for licenses and renewals of licenses, when and
in so far as there is a demand for the same, the licensing authority shall make
such a distribution of licenses, bands of frequency of wave-lengths, periods of
time for operation, and of power among the different States and communities
as to give fair, efficient, and equitable radio service to each of the same.

No license granted for the operation of a broadcasting station shall be for
a longer term than three years and no license so granted for any other class of
station shall be for a longer term than five years, and any license granted may
be revoked as hereinafter provided. Upon the expiration of any license, upon
application therefor, a renewal of such license may be granted from time to
time for a term of not to exceed three years in the case of broadcasting
licenses and not to exceed five years in the case of other licenses.

No renewal of an existing station license shall be granted more than thirty
days prior to the expiration of the original license.!®

Section 11 is written around the same principle:

If upon examination of any application for a station license or for the re-
newal or modification of a station license the licensing authority shall de-
termine that public interest, convenience, or necessity would be served by the
granting thereof, it shall authorize the issuance, renewal, or modification
thereof in accordance with said finding. In the event the licensing authority
upon examination of any such application does not reach such decision with
respect thereto, it shall notify the applicant thereof, shall fix and give notice
of a time and place for hearing thereon, and shall afford such applicant an
opportunity to be heard under such rules and regulations as it may prescribe.

Such station licenses as the licensing authority may grant shall be in
general form as it may prescribe, but each license shall contain, in addition
to other provisions, a statement of the following conditions to which such
license shall be subject:

1. The station license shall not vest in the licensee any right to operate the
station nor any right in the use of the frequencies or wave-lengths designated
in the license beyond the term thereof nor in any other manner than author-
ized therein.

2. Neither the license nor the right granted thereunder shall be assigned
or otherwise transferred in violation of this Act.

17 44 Stat. L. 1162, sec. 4.

1844 Stat. L. 1162, sec. 9.
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3. Every license issued under this Act shall be subject in terms to the right
of use or control conferred by section 6 hereof.

In case of emergency arising during the period of one year from and after
the first meeting of the commission created hereby, or an application filed
during said time for temporary changes in terms of licenses when the com-
mission is not in session and prompt action is deemed necessary, the Secre-
tary of Commerce shall have authority to exercise the powers and duties of
the commission, except as to revocation of licenses, but all such exercise of
power shall be promptly reported to the members of the commission, and any
action by the Secretary authorized under this paragraph shall continue in
force and have effect only until such time as the commission shall act thereon.??

Section 21 of the Act states:

No license shall be issued under the authority of this Act for the opera-
tion of any station the construction of which is begun or is continued after this
Act takes effect, unless a permit for its construction has been granted by the
licensing authority upon written application therefor. The licensing authority
may grant such permit if public interest, convenience, or necessity will be
served by the construction of the station. This application shall set forth
such facts as the licensing authority by regulation may prescribe as to the
citizenship, character, and the financial, technical, and other ability of the
applicant to construct and operate the station, the ownership and location
of the proposed station and of the station or stations with which it is pro-
posed to communicate, the frequencies and wave-length or wave-lengths
desired to be used, the hours of the day or other periods of time during which it
is proposed to operate the station, the purpose for which the station is to be
used, the type of transmitting apparatus to be used, the power to be used, the
date upon which the station is expected to be completed and in operation, and
such other information as the licensing authority may require. Such applica-
tion shall be signed by the applicant under oath or affirmation.

Such permit for construction shall show specifically the earliest and latest
dates between which the actual operation of such station is expected to begin,
and shall provide that said permit shall be automatically forfeited if the sta-
tion is not ready for operation within the time specified or within such further
time as the licensing authority may allow, unless prevented by causes not
under the control of the grantee. The right under any such permit shall not
be assigned or otherwise transferred to any person, firm, company, or corpora-
tion without the approval of the licensing authority. A permit for construc-
tion shall not be required for Government stations, amateur stations, or
stations upon mobile vessels, railroad rolling stock, or aircraft. Upon the
completion of any station for the construction or continued construction for
which a permit has been granted, and upon its being made to appear to the
licensing authority that all the terms, conditions, and obligations set forth

19 44 Stat. L. 1162, sec. 11.
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in the application and permit have been fully met, and that no cause or cir-
cumstance arising or first coming to the knowledge of the licensing authority
since the granting of the permit would, in the judgment of the licensing
authority, make the operation of such station against the public interest,
the licensing authority shall issue a license to the lawful holder of said permit
for the operation of said station. Such license shall conform generally to the
terms of said permit.?

These four sections, in which the major powers and duties of
the Federal Radio Commission were specified, set down the
fundamental legal principle by which the Commission was to be
guided in its regulation and control of American radio: “public
interest, convenience, or necessity.”” No exceptions were al-
lowed. The intent of the entire Act was to make the interest
of the public the standard for determining the functions and
duties of the Commission. These sections are the heart of the
Act; the rest makes provisions for setting up the machinery of
administration, states a few specific directions regarding par-
ticular matters, and provides means of punishing those who
violate the Act.

It is important to note that no attempt was made in the Act
to define this fundamental principle. In fact, as suggested by
Caldwell, Congress felt that

only an indefinite and very elastic standard should be prescribed for the
regulation of an art and a field of human endeavor which is progressing and
changing at so rapid a pace as is radio communication. *“Public interest,
convenience, or necessity”” means about as little as any phrase that the
drafters of the Act could have used and still comply with the constitutional
requirement that there be some standard to guide the administrative wisdom
of the licensing authority. After all, what Congress really meant to say to the
Federal Radio Commission when it delegated to the Commission these per-
plexing problems of radio regulation was something like this: ‘“Do the best
you can but keep the interest of the public paramount.”?

Thus the Radio Act of 1927 made fundamental to the regula-
tion of broadcasting a principle which had been the basis for
control of radio almost from the first: Radio is a public domain
and all use of broadcast transmitters must be in accord with the
best interests of this public. This principle, stated in substance

0 44 Stat. L. 1162, sec. 21.

% Louis G. Caldwell, op. cit., p. 51.
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by Secretary Hoover and made the criterion for radio regulation
by him, was incorporated by Congress in the Act of 1927.

No specific interpretation of the principle being made in the
Act, it remained for the Commission to use its best judgment
and discretion in applying it to the vexing problems with which
it was confronted.

Two facts were evident to the Commission. The first was
that “public interest, convenience, or necessity’”’ would not be
served if everyone who wished to operate a broadcast trans-
mitter was allowed to do so. To some the Commission could
grant this privilege, but it was forced to deny it to others.
The second was that ““public interest, convenience, or necessity”’
would not be served if all transmitters then operating were al-
lowed to continue. Some had to be silenced.

However, as Mr. Bellows pointed out above, the traditional
principle of property right thrust itself into the situation, mak-
ing the Commission’s task most difficult. Charged to regulate
and control radio in the interest of the public as a whole and to
bring order out of the chaos existing at the time, the Commis-
sion found itself confronted with the fact that many individuals
had, by virtue of their property right, a squatter’s sovereignty
“in the air.” They had made large investments, built up a
good-will of commercial value, and held a license from the
Department of Commerce which, having no time limit or re-
strictive provisions, permitted whatever they had done. The
interests of these individuals seemed to the Commission to
merit consideration and protection. Nevertheless, such protec-
tion as they seemed entitled to necessarily, under the existing
conditions, conflicted with public interest.

Thus a definite legal charge and a traditional American prin-
ciple came to grips, and the Commission found itself in duty
bound to decide the issue in the field of radio. Only one course
was open to the Commission, if it obeyed the law under which
it was created, and that it took: Regardless of property right,
a number of the stations then operating had to be silenced. The
interest of the public triumphed over the principle of property
right.
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In face of the existing situation, and under specific charge
from Congress to bring order out of chaos, the Commission
went through “many searchings of heart” in an effort to deter-
mine upon a specific measuring-rod by the application of which
enough transmitters could be silenced to make possible the
operation of others in accord with “public interest, convenience,
or necessity.”” The problem which the Commission faced was
that of translating this vague and general principle into specific
operational meaning so that it could be used effectively and for
the best interest of the people of the United States.

Finally, the Commission
decided that in passing on all applications for renewal of license from existing
stations we would take into account the type and quality of program service
rendered. Thus, if two stations in one locality requested the same frequency,
and it was shown in the hearing that one of them had rendered what seemed
to us a consistently meritorious program service to the public as a whole,

while the other had done little more than play phonograph records all day
long, we would grant the first application and refuse the second.?

This decision of the Commission to consider the quality of
program content in granting renewal of licenses was, in effect,
a scrapping of one of the principles stated by Secretary Hoover
as basic to regulation and control of American radio. It affirmed
that interference by the licensing authority, and thus by the
federal government, with programs broadcast and therefore
censorship, in so far as such was conceived as censorship, was
necessary in public interest.

This was the camel’s nose which, once let into the tent of
American radio, very soon was followed by the whole camel of
problems relative to the meaning of censorship as applied to
the radio and the right of the Commission to exert an authority
which, in effect, amounted to this dread threat to American
democracy.

By determining so to act, the Commission laid the foundation
for a licensing policy which has persisted and caused no end of
controversy. In that program content was made one of the
criteria for renewal of licenses, and since all licenses had to be

2 Bellows, op. cit., p. 701.
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renewed periodically, the standards which the Commission set
for judging programs worthy of encouragement—such en-
couragement consisting of renewal of the station’s license—be-
came gauges by which station owners were forced to measure all
programs presented for broadcasting if they desired to hold their
licenses.

Though first set upon as an expedient to solve a most difficult
immediate problem, this soon became a set policy of the Com-
mission and has without question functioned as a most effective
means of indirect control of program content and a censorship,
as will be shown in more detail presently.

However, both direct and indirect censorship of programs by
the Commission was prohibited in the Radio Act of 1927. This
Act provides that
nothing in this Act shall be understood or construed to give the licensing
authority the power of censorship over the radio communications or signals
transmitted by any radio station, and no regulation or condition shall be
promulgated or fixed by the licensing authority which shall interfere with the
right of free speech by means of radio communication. No person within the
jurisdiction of the United States shall utter any obscene, indecent, or profane
language by means of radio communication.?

Herein the Commission is instructed by Congress to do noth-
ing that will result in censorship of radio communications or
that will jeopardize the constitutional guaranty of freedom of
speech. There shall be no direct censorship on the part of the
Commission, nor shall any of its regulations or conditions be
such as to interfere indirectly with freedom of speech via radio.

However, Congress takes upon itself the power to exert such
censorship and to interfere with freedom of speech by providing
in the Act that no one shall be permitted to “utter any obscene,
indecent, or profane language by means of radio communica-
tion.”

In this section Congress said to the Commission, in effect:
“Regulate and control radio communication in the United
States in accord with ‘public interest, convenience, or necessity.’
In all your decisions make this paramount. Among other
things, this means that freedom of speech shall be protected

23 44 Stat. L. 1162, sec. 29.
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and that there shall be no censorship, except that the public
shall be protected from hearing that which is obscene, indecent,
or profane.”

Thus Congress sought to avoid the conflict evident among
Secretary Hoover’s principles analyzed above by making a
legal definition of censorship and of freedom of speech particu-
larly applicable to radio. The secretary’s first principle—that
radio is a public domain and must be operated in the interest
of the public—was made basic to the Act and the Commission
was instructed therein to gauge all its activities by “public
interest, convenience, or necessity.”

To obey this instruction, the Commission held, necessitated
interference with program content, such interference operating
directly after the act of broadcasting but functioning indirectly
before the act of broadcasting as censorship. One might broad-
cast whatever material he pleased “in the first instance” and
the Commission was powerless to prohibit him from so doing,
but he would be held accountable for the quality of the material
so broadcast even to the losing of his license if such was not, in
the judgment of the Commission, of a quality to serve “public
interest, convenience, or necessity.”

Further, the Commission was prohibited from censoring radio
or interfering with free speech in the first instance and prior to
broadcasting, though Congress, by the provision of the Act
denying to any broadcaster or individual the privilege of uttering
via radio any “obscene, indecent, or profane language,” estab-
lished a direct censorship in the first instance which the Com-
mission was instructed to enforce.

Thus the public was to be protected and, in so far as this
protection included censorship, neither the Commission nor
Congress hesitated to exercise it—the Commission indirectly
but actually and Congress directly.

Thus Mr. Hoover’s principle of freedom of speech and pro-
gram via radio was limited and restricted to the extent that the
Commission or Congress, in their judgment and in accord with
their standards, found such to be necessary in “public interest,
convenience, or necessity.”
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Consequently, though the fundamental principle of regula-
tion and control laid down in the Act was “public interest, con-
venience, or necessity,” this was determined by Congress and
the Commission for the people and according to the best judg-
ment of these agencies of the people.

In the summer of 1928, after the Commission had made a
careful study of all existing radio stations and of their program
offerings, 162 licensees were summoned to appear before the
Commnission and show cause why their applications for renewal
of licenses should not be denied. The Commission had reached
the conclusion that these licensees were not operating their
transmitters in “‘public interest, convenience, or necessity.” It
held that programs from these stations were not such as to serve
the best interest of the public to the degree when compared with
those from other stations and that, in the necessary process of
eliminating some transmitters from the air, these should be si-
lenced. A number of the stations so challenged were operated by
educational institutions which, because of meager finances, diffi-
culty in securing program talent, or antiquity of equipment,
were broadcasting inferior programs. Records of program mate-
rial were produced and, in a number of instances, counsel for
the station owner argued earnestly for the continuation of the
operation of these particular transmitters. In a few cases sta-
tion owners, recognizing the inadequacy of their program offer-
ings, were not represented at the hearings. As a result of these
hearings a few stations were silenced, some had their broadcast-
ing privileges materially limited, while still others were in-
structed by the Commission to “enrich’ their program offerings
or to modernize the equipment of their stations.

This action of the Commission precipitated an attack on the
constitutionality of the Radio Act of 1927 and numerous suits
were filed challenging the right of the Commission to so rule.
Two cases of particular importance were 1 "hite v. Johnson?* and
United States v. American Bond and Mortgage Company.? De-
cisions in both cases upheld the validity of the Act and stated
that the Commission was acting within its constitutional right.

229 F. (2d) 113. %31 F. (2d) $48.
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In administering the Act so written as to incorporate the
three fundamental principles of American radio control outlined
above, the Commission was confronted with the vexing prob-
lem already suggested: that of maintaining a balance between
“freedom” in matters of radio communication and the regula-
tion of the operation of radio transmitters in accord with “pub-
lic interest, convenience, or necessity.” The problem resolved
itself into that of controlling radio so that it would best serve
the welfare of the citizens of the United States at all times and
under all conditions.

To appreciate the full significance of this problem and the
position adopted by the Commission, it is necessary that ““free-
dom of speech’ and “censorship’’ be defined clearly and com-
pletely and their limits drawn with care and comprehension.
It is further necessary that the meanings of these terms within
the specialized area of radio communication be understood and
appreciated.

In accord with the first amendment to the federal Constitu-
tion,
the decisions of the various courts in this country have been, in general, har-
monious and uniform in defining the scope of the right and the restrictions
imposed upon its exercise. It has always been held that freedom of speech and
press cannot be infringed by any agency whatsoever, whether it be the legis-
lative, executive, or judicial department, or merely a private corporation or
association functioning within the state.?¢

Judge Yeates, ruling in the case of Respublica v. Dennie, held:

Every citizen may freely speak, write or print on any subject, but is ac-
countable for the abuse of that privilege. There shall be no licenses of the
press. Publish as you please in the first instance without control; but you are
answerable both to the community and the individual, if you proceed to
unwarrantable lengths.?

After analyzing the law of the United States regarding free-
dom of speech and the press, Caldwell states by way of sum-
mary:

All authorities are agreed that the right includes freedom from any form

of prior restraint (except in very exceptional cases) whether such restraint is
accomplished by means of censorship, licensing, or injunction, that neither

2 Edward C. Caldwell, op. cit., pp. 449-50. 27 4 Yeates, Pa. 267, 2 Am. Dec. 402.
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speech nor press may be suppressed by any department of the government,
whether it be legislative, executive, or judicial, and that not even particular
defamatory words may be enjoined as such. Not only are prior restraints
forbidden but there are limitations on what subsequent restraints may be im-
posed; outside of obscenity, blasphemy, conspiracy, contempt, unfair com-
petition, criminal libel, and utterances inciting to violence, breach of law or
immorality, the State cannot even punish utterances afterwards as crimes.
The right protects against prosecutions for libels on the government which
are now absolutely privileged; inherent in the right to free speech and press
is the right to trial by jury for an alleged abuse of that freedom. The right is
not only expressly guarantied by special constitutional provisions, but is also
protected by the general provision that no person shall be deprived of liberty
without due process of law; the exercise of the right is also, perhaps, a privi-
lege and immunity of a citizen of the United States within the meaning of the
Fourteenth Amendment. Above all, a consideration of the historical de-
velopment of the right and its present status in modern law, shows that it is
one of the most jealously protected rights the people possesses, that it must
be given the most liberal and comprehensive construction, and that the ap-
plication of its principles and safeguards should be expanded, not contracted.?

‘“Except in very exceptional cases” an individual may say or
print what he pleases at any time that he pleases “in the first
instance.” Laws denying this right have been, without excep-
tion, declared unconstitutional by the courts. No ‘“prior re-
straint” can be exercised by any individual or body whatsoever.
Further, “subsequent restraint” in the form of punishment for
utterances made is strictly liniited.

Therefore, legally “‘censorship” consists in any act which
denies to the individual the right to speak or write as he pleases
“in the first instance.” This right to speak and write freely is
basic to the democratic way of life in the United States and
is carefully protected by the laws of the land. The fact that an
individual is liable for the consequences of what he says or
writes, that he must answer to the community and to those
individuals affected by his utterances, is not, in the legal sense
of the term, “censorship,” even though it does function to re-
strain the activity of an individual who intelligently considers
the consequences of proposed activity in determining upon a
course of action.

28 Edward C. Caldwell, op. cit., pp. 465-66.
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Thus the fact that there exists this “subsequent restraint”
is significant. Knowledge that one’s utterances will, in all prob-
ability, be followed by some form of punishment acts in a de-
gree to check what he desires to say or write and is, functionally,
“censorship,” though not legally so defined. One is actually
freer to say or write that which he is certain will not eventuate
in his being punished than he is to say or write that which will
most certainly bring such punishment.

This distinction between the legal and the functional mean-
ings of “‘censorship” is most important for any understanding
of the theory of freedom of speech in this country, and especially
of its operation in the field of radio communication.

Actually there is no such thing in the United States as abso-
lute and complete freedom of speech and of the press. Caldwell
points out that the guaranty of freedom of speech or of the press
implies four propositions:

1. The guaranty aims not so much to protect the individual in holding opin-
ions as to insure that society receive them. . . ..

2. The guaranty is against government censorship and not against so-called
private censorship. . . ..

3. The guaranty is, or was intended to be, a real limitation upon the powers
delegated to Congress. . . ..

4. A valid test of the effectiveness of the guaranty is the scope of the right to
censure public men.?®

Complete freedomn of speech and of the press is denied because
of limitations made in “very exceptional cases’’ and the knowl-
edge that one’s utterances may result in punishment. Though
legally such freedom exists, functionally it does not. This fact
cannot be ignored.

So long as there is even one law on the statute-books of this
country to the effect that an individual’s words, either spoken
or written, will result in punishment to him, absolute and com-
plete freedom of speech and the press does not exist. At best
we in the United States have only a limited freedom of speech
and of the press—Ilimited by the knowledge of possible impend-

¥ Louis G. Caldwell, “Freedom of Speech and Radio Broadcasting,” Annals of the
American Academy of Political Science, January, 1985, pp. 181-88.
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ing punishment. In the case of any intelligent action, knowl-
edge of consequences is always a factor determining activity.
The limitations imposed by law upon freedom of speech and
of the press are, in theory, in the interest of public welfare. In
the case of Near v. Minnesota the United States Supreme Court,
in a 5:4 decision, held that
....agovernment might prevent actual obstruction to its recruiting service
or the publication of the sailing dates of transports or the number and location
of troops . . . . the primary requirement of decency may be enforced against
obscene publications. . . . . The security of the community life may be pro-

tected against incitement to acts of violence and the overthrow by force of
orderly government.®

Likewise, a study of the laws dealing with obscenity, blas-
phemy, conspiracy, contempt, unfair competition, criminal
libel, utterances inciting to violence, and breach of law or im-
morality will reveal the fact that Congress and the courts are
motivated by a belief that their duty is, in part, to protect the
people of the United States from those activities of individuals
or groups which would, in their estimnation, be destructive of
certain of their values. This protection, in fact, results in a very
real form of “subsequent restraint” and functions as a kind of
censorship.

When the means of communication is the radio, the problem,
it is held, becomes still more complicated. Here, at least for
the present and for some time to come, the avenues of com-
munication are limited by definite technical considerations not
operative within either the areas of vocal utterances or the press.
Further, the possible consequences of radio communication are
held to be different from those of other forms of exchange of
intelligence. These facts, it is maintained, make necessary some
means by which the operation of transmitters may be regulated,
and father numerous problems not to be found in the field either
of speech or of the press. The position of the federal govern-
ment, as expressed by Secretary Hoover, is that “we must
double-guard the radio.”

20 283 U.S. 697 (1931).
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Owen D. Young stated this belief most clearly when he held:

Freedom of speech for the man whose voice can be heard a few hundred
feet is one thing. Freedom of speech for the man whose voice may be heard
around the world is another. We defend them both and will to the uttermost,
but we cannot be blind to the increasing dangers of carelessness or intemper-
ance in their use.®

Thus, while an individual may enjoy certain privileges and
immunities when speaking to a neighbor or to a group of friends
or listeners in a hall, privileges determined in the light of the
consequences of his activity upon the welfare of other indi-
viduals or groups, and while he may be granted certain privi-
leges when printing matters which he desires to express, sub-
ject likewise to the particular consequences resulting from his
activity flowing through this medium, it is held that the conse-
quences resulting from radio communication are such as to
increase his obligation to others and to make imperative the im-
position of limitations as to its use not necessary in the other
cases.

Thus censorship in the field of radio communication is defined
differently from what it is elsewhere. To maintain that there is
some absolute definition of the term which can be made to
apply everywhere is to fail in understanding that meaning is
operational and must be stated in terms of the factors of a
particular situation. For censorship to have any meaning that
will function adequately in the field of radio communication, the
peculiar nature and limitations of this field must be taken into
consideration as well as the consequences resulting from the use
of the instrument. Here “public interest, convenience, or neces-
sity”” makes certain definite limitations of freedom of speech
necessary which, were they applied in the case of the press, for
instance, would amount to unwarranted censorship.

A great deal has been written and said about federal censor-
ship of the radio and the regulations imposed by the licensing
authority. Much of this has been based on an interpretation of
freedom advanced as far back as the eighteenth century when

3 Quoted from an address delivered at Rollins College, Winter Park, Fla., and re-
ported in the New York Times, March 1, 1936.
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man sought absolute and unchanging definitions free from par-
ticular situations and consequences. Many individuals, writing
critically, think of freedom in terms of a society only loosely
organized and in which the consequences of one’s activity are,
in most cases, not such as to affect others to any great extent.
In such a situation little regulation of one’s speech is neces-
sary. As society has become more closely organized, the welfare
of the group demands consideration to a greater degree. Free-
dom, then, must be limited because of the fact that one’s actions
affect others more intimately and vitally. Thus legal restric-
tions must be imposed to protect the interests of others, restric-
tions which limit the individual’s freedom. Public welfare de-
mands such restrictions.

This development can be seen clearly in the case of freedom
of speech. In a loosely organized agrarian society such as char-
acterized the United States of an earlier generation it was pos-
sible for one to enjoy a great deal of freedom as regards his utter-
ances. The consequences of such were limited so that both
“prior” and “subsequent’ restraints were nominal. An argu-
ment or violent discussion at the village store had few conse-
quences and very little affected the welfare of others. With the
growth of urban life a similar argument or discussion may have
many and serious consequences as regards the other members of
the group. Consequently restrictions become necessary which
were not needed before.

For example, the discussion, in the latter instance, might
draw a crowd large enough to block traffic and cause many indi-
viduals serious inconvenience, or it might become so noisy as
to be a public nuisance.

The radio, the latest of man’s instruments for bringing indi-
viduals close together, is, at least for the present, an end point
of this process of social integration. The argument or discus-
sion conducted a century ago at the village store, and couched
in the language of that store, if presented today via radio and
in the same or similar language, would have consequences as
regards the welfare of others not possible before. Where, in the
former situation, it might have incited a few to desire activity
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impossible of realization because of their isolation, if trans-
mitted via radio it might father a social situation such as to
destroy much that mankind has found valuable. As a result it
is held that restrictions must now be imposed upon one’s free-
dom to conduct such arguments or discussions via radio not
necessary either at the village store or in the lecture hall.

This is an instance of that principle, so often overlooked or
not considered, that quantitative considerations tend to become
qualitative as quantity increases. One may speak disparagingly
of another to his face and in private and be subject only to the
personal reactions of the one spoken to. To say the same thing
to him, but in front of a microphone with the possibility that
thousands are listening, may possibly produce consequences
such as to justify a libel suit. Profanity uttered at the village
store has consequences determined by the situation—the num-
ber present and its effect upon them. This same profanity
uttered via radio and coming into homes where children are
listening and in which certain definite ideals are supported will
have consequences not simply quantitatively different from
those in the former instance but qualitatively different.

Failure to recognize this fact has resulted in a great deal of
useless and meaningless discussion of censorship in terms that
cannot possibly apply to the field of radio communication, and
the failure to appreciate certain factors which do apply and
which are disregarded at one’s peril.

In view of this situation the problem of the Federal Radio
Commission was that of so administering the regulation of
broadcast transmitters that “public interest, convenience, or
necessity’” would be served, a task which included the imposi-
tion of no unwarranted censorship. A limited facility had to be
administered so that the best interest of the public would be
protected. This problem the Commission attempted to solve.
However, working in a new field and with materials little under-
stood by those not immediately connected with the situation,
and only vaguely understood by the individuals charged with
this responsibility, decisions of the body were hotly contested.
The judgments of the Commission as to what constituted “pub-
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lic interest, convenience, or necessity” in particular cases were,
in most instances, certain to conflict with the judgments of
others. When the Commission, after considering the program
content broadcast by a station, ruled that, in its judgment, such
was not in ‘“public interest, convenience, or necessity,” or was
less in “public interest, convenience, or necessity”’ than that of
another station, there were certain to be those who disagreed
violently and accused the Commission of violating the sacred
right of free speech via radio.

In the case of Great Lakes Broadcasting Company v. Commys-
sion, the Commission attempted to define its position regarding
freedom of speech and censorship. Here the fundamental prin-
ciples laid down by Secretary Hoover are evident. Among other
things the Commission stated:

Throughout the course of the hearings a great deal has been said on the
subject of freedom of specch, and it is consequently intimated that in making
its decisions the commission has been usurping the power of censor. It will
not be out of place at this time to give expression to a few general observations
on the subject of freedom of speech as applied to broadcasting.

It is self-evident that the constitutional guaranty of freedom of speech
applies to the expression of political and religious opinions, to discussions,
fair comments, and criticisms on matters of general public interest, of candi-
dates, of men holding public office, and of political, social, and economic
issues. At no time has the commission considered that it had any right to
chastise a station for its conduct in handling such matters if the station has
ohserved the requirement of the law that it give rival candidates equal op-
portunities to use its microphone.

Does this same constitutional guaranty apply to the airing of personal dis-
putes and private matters? It seems to the commission that it does not.
The history of the guaranty shows that it was the outgrowth of a long struggle
for the right of free expression on matters of public interest. Two neighbors
may indulge in any verbal dispute they please in their own back yards where
no one is within hearing distance. Let them try to conduct the same dispute
in a public place, such as on a busy street or in a theater, and they soon find
that they are not protected by the Constitution. Even if they conduct the
controversy on premises owned by them, if it is so noisy as to disturb people
in the vicinity it will soon be terminated as a nuisance. The rights of the pub-
lic to be free from disturbances of this sort are superior to those of the indi-
vidual. Even on a subject of public importance a man is not permitted to get
up in a public place such as on a street or in a public park in many cities and
speak to the public without a permit.
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With these limitations already imposed by law on unrestricted utterances,
is the commission powerless to protect the great public of radio listeners from
disturbances and nuisances of this kind? Should a man who is forbidden to
perpetrate such a nuisance in a public street or in such a manner as to dis-
turb people living in the vicinity be allowed to invade the homes of radio
listeners over a vast area in something so disagreeable and annoying? Listen-
ers have no protection unless it is given to them by this commission, for they
are powerless to prevent the ether waves carrying the unwholesome message
from entering the walls of their houses. Their only alternative, which is not
to tune in on the station, is not satisfactory, particularly when in a city such
as Erie only the local station can be received during a large part of the year.
When a station is misused for such a private purpose the entire listening
public is deprived of the use of a station for a service in the public interest.

The commission is unable to see that the guaranty of freedom of speech
has anything to do with entertainment programs as such. Since there is only
a limited number of channels and since an excessive number of stations desire
to broadcast over these channels, the commission believes it is entitled to con-
sider the program service rendered by the various applicants, to compare
them, and to favor those which render the best service. If one station is
broadcasting commercial phonograph records in a large city where original
programs are available and another station is broadcasting original programs,
for which it is making a great financial outlay, the commission believes that
the second station should be favored and that the question of freedom of
speech is not involved. This is only one example of many that might be cited.
Entertainment such as music is not ‘““speech” in the sense in which it is used
in the first amendment to the Federal Constitution.

Nevertheless, on all matters which seem near the border line the com-
mission will proceed very cautiously, and where it feels that it-may reasonably
be contended that freedom of speech is involved, although the commission
may not entirely agree with the contention, it will give the station the
benefit of the doubt, as has been done in the cases which have come before it.32

In this detailed statement the Federal Radio Commission
stated quite fully its policy regarding freedom of speech and the
regulation of broadecast transmitters in “public interest, con-
venience, or necessity.” As interpreted by the Commission, the
constitutional guaranty of freedom of speech applies only to
“the expression of political and religious opinions, to discus-
sions, fair comments, and criticisms on matters of general pub-
lic interest, of candidates, of men holding public office, and of
political, social, and economic issues.” At no time did the

32 Federal Radio Commission, Second Annual Report, p. 160.
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Commission seek to function directly as a censor of such mat-
ters. However, the Commission was convinced that one of its
duties, in “public interest, convenience, or necessity,” was to
protect the listening audience ‘“‘from disturbances and nui-
sances’’ via radio. It is specifically stated by the Commission
that “the rights of the public to be free from disturbances of this
sort are superior to those of the individual.”” Just as in other
areas the public is protected, so in radio.

Further, the Commission did not believe that demanding a
certain quality of entertainment via radio was in any way cen-
sorship. From this point of view, entertainment was not a
matter of freedom of speech.

It is evident from the foregoing that the Federal Radio Com-
mission recognized its obligation to administer the control of
the operation of broadcast transmitters in accord with “public
interest, convenience, or necessity’ and to refrain from making
any decisions detrimental to this fundamental concern as in-
terpreted by existing law, or, where no such law had been
framed, by the commission in accord with its best judgment.
Thus censorship is given a technical and specialized meaning.
Restraint is not necessarily censorship. Indeed, it is held that
certain restraint is necessary if “public interest, convenience,
or necessity’’ is served.

With this position, in general, many will agree. However, vio-
lent disagreement arises as to the place at which specific re-
straint ceases to be in accord with “public interest, convenience,
or necessity.” This disagreement between the Commission’s
judgment, as expressed in its decisions, and that of those who
opposed these decisions came to concreteness in those cases in
which the courts were called upon to arbitrate.

The Radio Act of 1927, as amended July 1, 1930, provided:

Any applicant for a construction permit, for a station license, or for the
renewal or modification of an existing station license whose application is
refused by the licensing authority shall have the right to appeal from said
decision to the Court of Appeals of the District of Columbia; and any licensee
whose license is revoked by the commission shall have the right to appcal from

such decision of revocation to said Court of Appeals of the District of Colum-
bia or to the district court of the United States in which the apparatus licensed
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is operated, by filing with said court, within twenty days after the decision
complained of is effective, notice in writing of said appeal and the reasons
therefore. . . ..

At the earliest convenient time the court shall hear, review, and determine
the appeal upon such record and evidence, and may alter or revise the decision
appealed from and enter such judgment as to it may seem just.3

Decisions in the cases appealed under this law became stakes
marking out the area in which the Commission had the power
of regulation and that of the meaning of censorship. Numerous
such cases were tried and decisions rendered. Four of these are
of vital importance in stating the limits to which the interpreta-
tion of “public interest, convenience, or necessity’’ can be ex-
tended and the powers of the Commission in imposing re-
straints upon the operation of broadcast transmitters.

Dr. John R. Brinkley, who, with his wife, operated radio sta-
tion KFKB at Milford, Kansas, personally broadcast his
“medical question box” as a means of prescribing via radio
treatment of cases from symptoms given in letters directed to
him. Usually he advised his radio patients to procure one or
another of his special prescriptions, designated by number only,
from a member of the Brinkley Pharmaceutical Association.
When application was made to the Federal Radio Commission
for renewal of the license of Station KFKB, such renewal was
denied. Dr. Brinkley appealed the decision of the Commission
to the Court of Appeals of the District of Columbia, which
court sustained the Commission’s ruling. Associate Justice
Robb, affirming the decision, stated:

Appellant contends that the attitude of the commission amounts to censor-
ship of the station contrary to the provisions of section 29 of the Radio Act
of 1927 (47 U.S.C.A. Sec. 109). This contention is without merit. There has
been no attempt on the part of the commission to subject any part of the
appellant’s broadcasting matter to scrutiny prior to its release. In consider-
ing the question whether the public interest, convenience, or necessity will be
served by a renewal of the appellant’s license, the commission has merely
exercized its undoubted right to take note of appellant’s past conduct, which
is not censorship.*

3 46 Stat. L. 844.

¥ KFKB Broadcasting Association, Inc. v. Federal Radio Commission (1931), Court
of Appeals of the District of Columbia, 47 F. (2d) 670.
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In this decision the court held, guided by previous court pro-
nouncements regarding freedom of speech in the case of news-
papers referred to above, that legally censorship via radio con-
sists of “prior restraint.” The Commission, therefore, was not
permitted to “subject any part of the appellant’s broadcasting
matter to scrutiny prior to its release.” Any station owner
might “in the first instance” broadcast what he pleases. How-
ever, it held that consideration by the Commission of “past con-
duct” of a station, in terms of its program content, before grant-
ing a renewal of license was within the power of the Commis-
sion and, whatever influence such consideration might have
upon the future action of other stations, did not constitute
censorship in the legal sense of the term.

William B. Schaeffer, doing business as the Schaeffer Broad-
casting Company and operating Station KVEP, a 15-watt
transmitter at Portland, Oregon, was denied renewal of his
license by the Commission on May 30, 1930. In stating the
grounds for its decision, the Commission said:

The compelling factor in the Commission's decision, however, was the
nature of the broadcasts which have been emanating from this station. . . . .
This disclosed that as a result of a very bitter political campaign the defeated
candidate, one Robert G. Duncan, had entered upon a program of vilifica-
tion denouncing in most violent terms those whom he believed responsible
for his defeat. As a medium for his outbursts, the facilities of radio station
KVEP were engaged for two hours daily, and under the guise of a political
speech the character of reputable citizens was defamed and maligned, not
only by innuendo but by direct use of indecent language.

Although the licensee . . . . did not actually participate in these broad-
casts they were rendered with his knowledge under a contract previously
made with the aforementioned Robert G. Duncan. The claim that he dis-
approved much of the language used is not sustained by the evidence since,
as proprietor of the station, he had full authority over all programs broad-
cast.3®

Here the station owner, though not actually the broadcaster
as in the case of Dr. Brinkley, was held responsible by the Com-
mission for material broadcast over his transmitter. When such
material did not meet the standards set by the Commission for
“public interest, convenience, or necessity,” this body had the

3% Duncan v. United States, 48 F. (2d) 129, 138, should likewise be consulted.
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power to refuse applications for renewal of license. Thus the
station owner was obligated to see that all programs were such
as to meet these standards.

Norman Baker, operator of Station KTNT at Muscatine,
Iowa, was denied renewal of his license on the basis of evidence
placed before the Commission to the effect that he had been ac-
customed to broadcast bitter personal attacks upon individuals,
companies, and associations, especially certain medical associa-
tions and doctors. In denying his application, the Commission
pointed out:

This commission holds no brief for the Medical Associations and other
parties whom Mr. Baker does not like. Their alleged sins may be at times of
public importance, to be called to the attention of the public over the air in
the right way. But this record discloses that Mr. Baker does not do so in any
high-minded way. It shows that he continually and erratically over the air
rides a personal hobby, his cancer cure ideas and his likes and dislikes of cer-
tain persons and things. Surely his infliction of all this on the listeners is
not the proper use of a broadcasting license. Many of his utterances are
vulgar, if not indeed indecent. Assuredly they are not uplifting or entertain-
mng.

gThough we may not censor, it is our duty to see that broadcasting licenses
do not afford mere personal organs, and also to see that a standard of refine-
ment fitting our day and generation is maintained.*

In this decision the Commission held that a transmitter was
to be operated in a “high-minded way” and that programs
broadcast were to be “uplifting and entertaining.” It contended
that the standards “of refinement fitting our day and genera-
tion” be maintained. These phrases are, at best, difficult of
definition. They mean one thing to one and another to another.
There is little general agreement about them. The Commission,
therefore, conceived itself as the interpreter of their meaning,
holding that its interpretation become the standard for judging
program content. There being no technique for defining these
terms accurately, the Commission set itself as the authority—
subject, of course, to review by the courts.

The Trinity Methodist Church of Los Angeles, California,
operating Station KGEF, was presenting its pastor, Rev.

% Decision of the Federal Radio Conunission, June 5, 1931, Docket No. 967.
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Robert P. Shuler, in broadcasts which contained, according to
the Commission, repeated attacks ‘““‘upon public officials and
courts which have not only been bitter and personal in their
nature, but oftentimes based upon ignorance of fact for which
little effort has been made to ascertain the truth thereof.” The
Commission further found that “programs broadcast . . . .
were sensational rather than instructive and in two instances
he [Rev. Shuler] had been convicted of attempting over the
radio to obstruct orderly administration of public justice.”3’

Appeal from the Commission’s decision denying renewal of
the station’s license was made to the Court of Appeals of the
District of Columbia and the Commission sustained. In its rul-
ing the court, after some general observations on the First
Amendment to the federal Constitution, stated:

‘“‘Every free man has an undoubted right to lay what sentiments he pleases
before the public; to forbid this is to destroy the freedom of the press; but if he
publishes what is improper, mischievous, or illegal, he must take the conse-
quences of his temerity.” But this does not mean that the Government,
through agencies established by Congress, may not refuse a renewal of license
to one who has abused it to broadcast defamatory and untrue matter. In
that case there is not a denial of the freedom of speech but merely the applica-
tion of the regulatory power of Congress in a field within the scope of its
legislative authority. . ... This is neither censorship nor previous restraint,
nor is it a whittling away of the rights guaranteed by the First Amendment,
or an impairment of their free exercise. Appellant may continue to indulge his
strictures upon the characters of men in public office. He may just as freely as
ever criticize religious practices of which he does not approve. He may even
indulge private malice or personal slander—subject of course, to be required
to answer for the abuse thereof—but he may not, as we think, demand, of
right, the continued use of an instrumentality of commerce for such purposes,
or any other, except in subordination to all reasonable rules and regulations
Congress, acting through the Commission, may prescribe.

In all these decisions of the Federal Radio Commission and
rulings of the Court of Appeals of the District of Columbia is
to be found clearly expressed the theory and practice of federal
regulation of broadcast transmitters in the United States.

37 Seventh Annual Report of the Federal Radio Commission (1935), p. 11; see also 62 F.,
(2d) 850.

g2 F. (2d) 850.
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Radio is here held to be “an instrumentality of commerce”
which, by its very nature, crosses state lines. Therefore, Con-
gress, by virtue of its power to regulate interstate commerce,
can and must make provisions for the regulation of the operation
and use of broadcast transmitters.

An individual, with certain very broad limitations, may
speak or print as freely as he pleases, subject, of course, to laws
dealing with criminal libel, etc. He may even do this via radio
“in the first instance.” However, when he undertakes to em-
ploy an ““instrumentality of commerce,”” he must recognize the
peculiar nature of this instrumentality. He must be governed
by the regulatory provisions under which such instrumentality
is administered.

Because of the nature of this instrumentality, Congress, act-
ing through the Federal Radio Commission, had a dual obliga-
tion. It had to establish such regulatory measures as would in
no wise infringe upon the people’s constitutional right to free-
dom of speech, and at the same time protect the public from
any use of broadcast transmitters that would be detrimental to
their values. The Commission was charged to determine, to
the best of its judgment, that use of broadcast transmitters
which would be “uplifting,” “entertaining,” ‘high-minded,”
and in accord with ““a standard of refinement fitting our day and
generation.” Refraining from censorship, in the legal sense of
the term, it was charged to regulate the use of broadcast trans-
mitters so that they would serve “public interest, convenience,
or necessity.”

Such cannot be crystallized into specific laws but must be
left to the judgment and sensitivity of the members of the
Commission, subject to final review in any particular instance
by the courts of the land. This judgment and review will, in-
evitably, be criticized and violently condemned by many.

In determining whether or not a station was being operated in
“public interest, convenience, or necessity” the Commission
had the authority—a position which was sustained by the
courts—to consider the quality of programs broadcast. Trans-
mitters from which was being broadcast material not considered
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in “public interest, convenience, or necessity” by the Commis-
sion and the courts were silenced in favor of others judged to
be broadcasting in accord with this standard.

That this theory and procedure placed great power in the
hands of the Commission and the courts is obvious. Stations
representing large sums of money invested could be closed.
Programs which station owners honestly believed were in ac-
cord with “public interest, convenience, or necessity”’ might be-
come evidence testifying against the station before the Com-
mission. This body, naturally, became a powerful agency con-
trolling radio transmission. Station owners acted with excep-
tional care lest they provoke the disapproval of the Commis-
sion. Those programs about which there was some question
were, in the interest of expediency, eliminated.

However much this situation may be condemned and its
dangers recognized, the fact remains that here was an instance
of an attempt to control an important and limited instrumental-
ity of modern industrial society in the best interest of the peo-
ple as a whole. The means for such control was the Federal
Radio Commission, representing, in theory, the people and
charged by law to administer radio, with all its limitations and
in consideration of them, in their interest and welfare. The
laws governing the actions of the Commission were purposely
made flexible so as to permit this body to function in accord
with changing conditions and standards.

In considering this plan it is to be observed that in so far as the
Commission failed—and it is not intended to argue that its
activities were not without fault in particular instances—so
failed the practice of control and operation of instrumentalities
of public concern in accord with public interest. Fundamental
to all work of the Commission was the theory that the interest
of the people as a whole was paramount to that of any particu-
lar group or class. The failure of the Commission was the
failure of such a system, and its success the success of the
system.

The power resting in the Federal Radio Commission func-
tioned as definite control over stations so that, on the basis of
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decisions already rendered by the Commission and on the basis
of its generally known attitudes, station owners decided whether
a proposed program was of ‘“public interest, convenience, or
necessity,” and governed their actions accordingly. Decisions
rendered by the Commission were available, and station owners
studied them carefully to discover their implications and their
application, in so far as such could be determined, to the pro-
grams under construction.

The fact of the Commission’s recognition of its obligation to
protect the public and its attitude regarding issues which arose
from time to time are revealed in orders which the Commission
issued. In many such this body stated specifically what it did
not consider in “public interest, convenience, or necessity.” An
example of this was an order issued following the repeal of the
Eighteenth Amendment to the federal Constitution. Here it
was stated:

The Federal Radio Commission calls renewed attention . . . . to that sec-
tion of the Radio Act of 1927 which provides that stations are licensed only
when their operation will serve the public interest, convenience, or necessity.
. .. . Although the 18th Amendment to the Constitution has been repealed
by the 21st, and so far as the Federal Government is concerned, there is no
liquor prohibition, it is well known that millions of listeners throughout the
United States do not use intoxicating liquors and many children of both users
and non-users are part of the listening public. The Commission will designate
for hearing the renewal of applications of all stations unmindful of the fore-

going.

Though newspapers might print liquor advertising, and an
individual might use intoxicating beverages freely and adver-
tise them by word of mouth, the Commission felt that the
nature of radio was such that it was obligated to protect those
who did not use liquor and the children who listened to the
radio by barring such advertising from the air. A station owner
refusing to abide by this suggestion was subject to being sum-
moned before the Commission for hearing upon his application
for renewal of license, and, if the Commission so ruled, his
application might be denied.

Station owners, recognizing this power resting in the Com-
mission, were, in most instances, carefully watchful of the Com-
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mission’s actions. Illustrative of this is the following: A cer-
tain quasi-religious organization had contracted for the broad-
casting of its programs over a large number of stations. One
such program proved to be highly offensive to the Roman
Catholic church, which complained to the Commission. Pur-
suant of this complaint the Commission addressed a letter to
all the stations mentioned as carrying the program, asking if
it were true that the program under consideration had been
broadcast. There was nothing in the letter implying criticism
or condemnation; the Commission was merely asking for in-
formation. However, this letter was sufficient to cause a con-
siderable number of stations involved to cancel their contracts
with the organization.3®

The Federal Radio Commission also stated definitely its
position on the broadcasting of false or deceptive claims, lotter-
ies, and fortune telling, and on “programs which contain ma-
terial which would be commonly regarded as offensive to per-
sons of recognized types of political, social, and religious
belief.”4® Any such broadcasting would subject the station
owner to a hearing and possible revocation of his license.

FOURTII PER1IOD—1934 TO THE PRESENT

Recognizing the close affinity between wire and wireless com-
munication systems of a common carrier type, the Seventy-
third Congress, upon recommendation by the President of the
United States, passed the Federal Communications Act of 1934
which was signed by the President on June 19, 1934. This Act
sought to bring all forms of wire and wireless communication
under the administrative control and regulation of a single
body, the Federal Communications Commission. It provided
for such a body composed of seven individuals.

At the first meeting of this Commission three divisions were
set up, one assigned the task of regulating and controlling
broadcasting. This division took over the work of the Federal
Radio Commission and proceeded to act very much in accord
with the policies determined upon by the old Commission.

3 Bellows, op. cit., p. 703. 4 Sen. Doc. 137 (2d sess., 72d Cong., 1932).
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The Act, stating the duties and powers of the new Commission
was written around the fundamental principles laid down by
Secretary Hoover as basic to the American system of radio con-
trol and incorporated in the Radio Act of 1927.

In that section of the Act dealing with ‘“Special Provisions
Relating to Radio,” the principle of control of the operation of
broadcast transmitters by the people of the United States
through their representative, the Commission, was stated thus:

It is the purpose of this Act, among other things, to maintain the control
of the United States over all the channels of interstate and foreign radio
transmission; and to provide for the use of such channels, but not the owner-
ship thereof, by persons for limited periods of time, under licenses granted by
Federal authority, and no such license shall be construed to create any right,
beyond the terms, conditions, and periods of the license.®

To assure this control, it was provided in the Act:

No station license shall be granted by the Commission until the applicant
shall have signed a waiver of any claim to the use of any particular frequency
or of the ether as against the regulatory power of the United States because
of previous use of the same, whether by license or otherwise.

Consequently the people of the United States, through their
representative agency, the federal government and the Federal
Communications Commission, control the operation of broad-
cast transmitters under the existing law. No individual or group
of individuals, regardless of the time a particular station has
been in operation or the magnitude of the investment con-
cerned, can claim prior right to this domain. Here public wel-
fare is given the victory over the rights of private property and
private profit.

Thus the Federal Communications Commission is, as was the
Federal Radio Commission, charged with the regulation and
control of American radio in accord with “public interest, con-
venience, or necessity.”” The Act states:

If upon examination of any application for a station license or for the re-
newal or modification of a station license the Commission shall determine that
public interest, convenience, or necessity would be served by the granting
thereof, it shall authorize the issuance, renewal, or modification thereof in

4 Federal Communications Act, sec. 301.
2 Ind., sec. 304.
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accord with said finding. In the event the Commission upon examination of
any such application does not reach such decision with respect thereto, it
shall notify the applicant thereof, shall fix and give notice of a time and place
for hearing thereon, and shall afford such applicant an opportunity to be
heard under such rules and regulations as it may prescribe.® -

Further, the Commission is prohibited from acting as censor
by the following:

Nothing in this Act shall be understood or construed to give the Commis-
sion the power of censorship over the radio communications or signals trans-
mitted by any radio station, and no regulation or condition shall be pro-
mulgated or fixed by the Commission which shall interfere with the right of
free speech by means of radio communication.

The third principle stated by Secretary Hoover to the effect
that the people of the United States must be protected against
any abuse of broadcast transmitters, and recognized by the
Federal Radio Commission in its requirement that program
material meet certain definite standards of taste and refine-
ment, is incorporated into the Act as follows: ‘“No person within
the jurisdiction of the United States shall utter any obscene,
indecent, or profane language by means of radio communica-
tion.”’#

And:

No person shall broadcast by means of any radio station for which a license
is required by any law of the United States, and no person operating any
such station shall knowingly permit the broadcasting of, any advertisement
of or information concerning any lottery, gift enterprise, or similar scheme,
offering prizes dependent in whole or in part upon lot or chance, or any list of
the prizes drawn or awarded by means of any such lottery, gift enterprise,
or scheme, whether said list contains any part or all of such prizes. Any per-
son violating any provision of this section shall, upon conviction thereof, be
fined not more than $1,000 or imprisoned not more than one year, or both, for
each and every day during which such offense occurs.#

The Federal Communications Commission has sought to be,

in all its actions, as sensitive as was the Federal Radio Commis-
sion to its obligation to regulate and control the operation of

43 Ihid., sec. 309a.
4 Ibid., sec. 3206.
4 Ihid. 4% Jbid., sec. 316,
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broadcast transmitters in accord with ‘“public interest, con-
venience, or necessity.”” Careful study of the decisions, reports,
and orders of the Commission*’ will furnish proof that in every
instance the purpose of the Commission has been to act with
the welfare of the public paramount. This body has been ex-
tremely cautious lest it do anything that might be interpreted
as a violation of the congressional prohibition against censor-
ship. However, in making its decisions it has, as did the Fed-
eral Radio Commission, considered past performance of the
station under consideration and weighed the program content
presented previously to determine whether or not it had been
such as to serve “public interest, convenience, or necessity.”

The fourth principle definitely determined by the Hoover
conferences as basic to the practice of radio operation in the
United States—the financing of broadcasting shall be delegated
to private interests holding licenses to operate {ransmitters—
has been followed without change in the Federal Communica-
tions Act of 1934 and is the present practice. The government
in no wise assists in this matter, its only concern here being that
a licensee be able so to finance his station that it is operated in
accord with standards set by the Commission.

SUMMARY AND CONCLUSIONS

This review of the history of “Federal Regulation of Aural
Broadcasting in the United States” reveals the fact that four
principles, determined upon soon after radio emerged from the
experimental stage and formulated as guiding principles of
federal policy by the Hoover conferences, are today basic to the
philosophy and practice of radio regulation, control, and opera-
tion in the United States. These are:

1. Control and regulation of the operation of broadcast transmitters rests in
the hands of the people of the United States and must be such as to serve
their interests and welfare.

2. Radio must be at all times free—free of monopoly, free in speech, and free
in program.

47 Federal Communications Commission Reports: Decisions, Reports, and Orders of
the Federal Communications Commission of the United States, July, 1934—July, 1936,
Yol. I (1936).
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3. Radio must be so regulated and controlled by the federal government,
through its administrative agency, as to protect the interests and ideals of
the people of the United States.

4. Broadcasting shall be financed by private enterprise.

The Federal Communications Act of 1934, the law dealing
with radio in the United States today, is written around these
principles and all decisions, rules, and regulations of the Federal
Communications Commission are guided by them.

However, the conflicts between these principles made neces-
sary a long line of Commission decisions and court rulings in the
efforts to define terms and draw fine lines of distinction.

The Federal Communications Commission is instructed by
the Act to function at all times in ‘““public interest, convenience,
or necessity”’ and to see that transmitters are operated in ac-
cord with this standard. The radio, in theory, is a public
domain and must be used and administered in the interest and
for the welfare of the public.

Nevertheless, the vagueness of the terins “public interest,
convenience, or necessity”’ and “public welfare” is such as to
leave wide latitude for discretion on the part of the Commission.
Consequently its standards and decisions have been challenged
many times.

Further, in setting standards, the Cominission functions as
an agency for protecting the interests of the public, for seeing
that the radio is used in line with these interests and not in op-
position to them.

The technique adopted by the Commission for determining
whether or not a transmitter is being operated in public inter-
est includes, among other things, careful examination of pro-
gram content, measuring material broadcast by certain more
or less definite standards set by the regulatory body and the
courts. If and when the Commission is not satisfied that pro-
gram material broadcast has met these standards, it has the
power to revoke a license or to deny application for renewal of
such and to silence the offending transmitter.

However, the Commission is instructed by the Act to do
nothing that shall directly or indirectly result in censorship of
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the radio. It has been pointed out that consideration of pro-
gram content in the granting of licenses does, in fact, function
as a very definite kind of censorship. Though not legally held
to be such, this procedure does actually serve as a means for
banning certain materials from the air.

Thus, from the point of view of the federal government, two
conflicting principles are evident in the present administration
of radio. On the one hand, freedom of speech via radio must not
be restricted; and, on the other hand, the public must be pro-
tected. This protection is in terms of certain standards and
ideals set by the Commission and the courts.

The problem that emerges may be stated thus: To what ex-
tent shall the Commission protect the public as regards radio,
and at what point does such protection become censorship?
This poses a still more fundamental question: What shall the
Commission protect and how shall it so protect?

Democracy, as a philosophy in contrast with certain other
philosophies, is based upon the premise that progress comes
through diversity. It stems from the belief that as conflicting
opinions are permitted to meet and do battle freely in the arena
of public discussion “truths” will emerge and work themselves
into conjoint living. Thus it cherishes freedom of speech. The
position has been well stated by former Justice Oliver Wendell
Holmes:

When men have realized that time has upset many fighting faiths, they
may come to believe even more than they believe the very foundations of their
own conduct that the ultimate good desired is better reached by free trade
in ideas—that the best test of truth is the power of the thought to get itself

accepted in the competition of the market, and that truth is the only ground
upon which their wishes safely can be carried out.®

If it be held that “truth” is a changing thing, that there is no
“absolute and eternal truth” to be discovered once and for all
and handed on to mankind by its discoverer, protection is not
the marking-off of certain areas in which are fortressed ideas
which must not be questioned or challenged, but rather is keep-

4 dbrams et al. v. United States, 250 U.S. 616; see also Alfred Lief, The Dissenting
Opinions of Mr. Justice Holmes (New York: Vanguard Press, 1929), p. 50.
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ing open and free those avenues by which ideas may be brought
into the “market” of human thinking and discussion, there to
meet other ideas in untrammeled competition.

Applied to the radio, this means that protection must consist,
in so far as radio functions in the service of the democratic way
of life, in seeing to it that at all times and under all conditions
the “channels’ through the air are kept open to free transmis-
sion of all ideas and that at no time is some one idea or particu-
lar system of ideas given the right of way to the exclusion of
other and challenging ideas.

To the degree that the rules and regulatory measures of any
government agency become such as to close the radio to ideas
or opinions, just in so far are they undemocratic. Thus to bar
from the air discussions which any group, small or large, does
not want to hear or to be heard by others is to hamper the demo-
cratic functioning of the radio. Any idea or point of view that
needs such protection is immediately suspected from the point
of view of democracy. One is justified in asking of such ideas
or opinions: Are they so weak, so lacking in vitality, that they
cannot meet the challenge of other ideas or opinions? Such ideas
and opinions are dangerous.

If the radio is to serve as a means for disseminating certain
ideas—whether they be those of the majority or of any particu-
lar minority which has privileged access to a transmitter, while
challenging ideas are kept ‘“‘off the air”’ and thus denied the
right of free circulation through this medium—it will function
to narrow the field of contacts which individuals may experi-
ence and thus to produce, in so far, closed minds and thought
and action that is not adequately flexible to meet constructively
the changing human environment. In so far it will fail to serve
the democratic way of life.

On the other hand, to the degree that the Federal Com-
munications Commission functions as an agency to keep the
radio open to all ideas and opinions—an instrument for dis-
seminating conflicting patterns of thought, some of which are
even offensive to certain individuals and groups—does it truly
protect the interest and serve the welfare of the public. The
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fundamental interest within a democracy is not a particular
idea or opinion, not a specific statement of fact or belief, but
rather that all ideas, opinions, facts, and beliefs shall meet in
the arena of public thought and discussion and there have an
equal opportunity to justify themselves. 1t is this interest that
every agency of democratic government must protect. All
specific rules, regulations, orders, etc., are to be evaluated in
terms of this basic and fundamental interest.

The history of federal regulation and control of the radio in
the United States discloses that at times the licensing authority
has failed to function democratically, as the term has been de-
fined herein, and that it has protected certain ideas and opin-
ions which have met its standards of taste and refinement from
challenge by other ideas and opinions which fail when so
measured. At present the United States does not have a demo-
cratically administered radio, however far in that direction it
may have gone. The road to the goal is yet long and beset with
many difficulties which must be surmounted if American radio
is ever to arrive.
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CHAPTER i
THE STATION OWNER

PREVIOUS to the World War three factors characterized
American radio. Operating in the wave band between 187.5 and
500 kc were numerous transmitters on land and on ships. Their
use, primarily, was in the interest of safety at sea, though they
were employed to some extent for broadcasting commercial
messages and news. Also in this span were to be found several
transmitters operated by the government for the more efficient
handling of government business and for experimentation. All
the ““area’ of the radio spectrum outside this span was opened
to individuals who wished to operate private transmitters.
Little regulation of this “area’ was necessary as the number of
transmitters in operation was small and the work done by them
was largely experimental.

During the war the government took complete control of all
private transmitters, closing many and employing a few as units
of the Intelligence Department of the army.

Need for radio as an instrument of military communication
led to intensive experimentation and considerable development
in the field. New inventions were made and understanding of
wireless was greatly increased.

At the close of the war many European nations, recognizing
the military value of radio, made it a branch of the government
under the control and in the service of national defense. Thus,
with very few exceptions, European radio is today conceived
as an arm of the government, is almost completely controlled by
the government, and is held to be, above all else, a most im-
portant instrument of national defense.

In the United States a very different course was taken. Con-
gress sought to establish ““flexible and intelligent regulation™
of the operation of broadcast transmitters to insure ‘“public
interest, convenience, or necessity’’ while leaving the manage-
ment, control, and operation of these transmitters in private
hands. Further, within the limits of certain regulatory pro-
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visions, the problem of financial support of American radio was
turned over to private initiative for solution, allowing what-
ever profits might result from this operation to accrue to the
station owner as reward for his initiative.

The Radio Act of 1912 was written so as to guarantee the use
and operation of “apparatus for radio communication” to indi-
viduals, companies, or corporations “within the jurisdiction of
the United States’ under supervision of the federal govern-
ment. This supervision was intended to be of such nature as to
encourage individual initiative and, at the same time, protect
the interests of the people as a whole.

As has been pointed out, one of the fundamental principles of
radio regulation, control, and operation in the United States
definitely formulated by the Hoover conferences was that
broadcasting shall be financed by private enterprise. Com-
mercialized radio was believed by those most active in formu-
lating the policies basic to the present system to be the way of
escape from the evils of radio governmentally controlled and
supported by taxation. However one may disagree with this
belief, the fact must be recognized and its consequences con-
sidered in any attempt at reconstruction designed to make
broadcasting more adequately a servant of the democratic way
of life.

The Radio Act of 1927 and the Federal Communications Act
of 1934 were written so as to incorporate this principle directly
and definitely. The latter provides:

It is the purpose of this Act, among other things, to maintain the control
of the United States over all the channels of interstate and foreign radio
transmission; and to provide for the use of such channels, but not the owner-
ship thereof, by persons for limited periods of time, under licenses granted
by Federal authority, and no such license shall be construed to create any
right, beyond the terms, conditions, and periods of the license.!

By this Act the federal government maintains such control of
the operation of broadcast transmitters as is deemed necessary
by Congress and the licensing authority to insure their use in
“public interest, convenience, or necessity,” but grants to a
limited number of individuals, companies, or corporations,

! Federal Communications Act of 1934, sec. 301.
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through the instrument of a license, the privilege of operating
such transmitters, financing this operation, and receiving what-
ever profits result.

A licensee so privileged must, at all times, operate his trans-
mitter so as to satisfy the licensing authority that ‘“public
interest, convenience, or necessity”’ is being served thereby. His
station equipment, program content, and general business and
operational policies must be such as to meet the standards set
by the Commission under the provisions and authority of the
Act. At any time that such standards are not met, the licensee
may be summoned to show cause why his license shall not be
revoked and his station silenced.

Congress and the federal licensing authority have recognized
that “public interest, convenience, or necessity’’ will not be
served by regulation alone, but also by drawing into American
radio individual initiative, talent, and enterprise of the highest
possible quality. Better radio is possible only when those indi-
viduals best equipped by training and experience can be induced
to devote their abilities and energies to the solution of the
problems in the field.

To accomplish this the way has been left open for private
profit and care has been taken so to temper federal regulation
as not to discourage but rather attract such individuals. Con-
sequently that which has become known as the American sys-
tem of radio has commercialism as its distinguishing character-
istic. The radio in America is, among other things, a commercial
enterprise, supervised to a degree by the federal government.
Any attempt at revising this system so as to make it serve more
completely the democratic way of life must take this fact into
consideration. Whether one approve or not, he must recognize
the station owner as an important factor in the system, made
important by the fundamental design of our system.

Aside from the requirement that a station must at all times
be operated in ‘“‘public interest, convenience, or necessity’’ and a
few other specific provisions of the Federal Communications
Act, this station owner is granted practically complete freedom
in the operation and control of his transmitter.
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There are, however, two provisions in the Act directly limit-
ing his freedom. The first of these requires:

If any licensee shall permit any person who is a legally qualified candidate
for any public office to use a broadcasting station, he shall afford equal oppor-
tunities to all other such candidates for that office in the use of such broadcast-
ing station, and the Commission shall make rules and regulations to carry
this provision into effect: Provided, That such licensee shall have no power of
censorship over the material broadcast under the provisions of this section.
No obligation is hereby imposed upon any licensee to allow the use of its
station by any such candidate.?

No station owner is required, under this section of the Act, to
grant candidates for political office the use of his radio facilities
either without cost or after paying a fee. He may, legally, refuse
all candidates for office access to his microphone. However, if he
does grant such privilege to one candidate, he must, on equal
terms, grant the same privilege to all other qualified candidates
for the same office. Further, if and when the station owner
grants such privilege to a candidate for political office, he is
specifically prohibited from censoring all material so broadcast.

The intent of this section of the Act is clear. Congress sought
hereby to prohibit a station owner from using his transmitter
for the presentation of one side of a political discussion to the
exclusion of whatever other sides there might be. It was felt
that “public interest, convenience, or necessity’”’ demanded an
unbiased and complete discussion of the issues of a political
campaign by all candidates, and that the broadcasting of one
candidate’s argument to the exclusion of those of all others
would not constitute a proper use of radio. However, in specify-
ing “candidates,” the section makes no provision for an un-
biased discussion of political issues. A station owner may,
legally, exclude all candidates from his microphone, but may
have presented by other speakers, not qualified candidates, one
side of a political issue to the exclusion of all others. He may
turn his station into an instrument of biased propaganda and
refuse to give contending positions a hearing. Thus, though in-
tended by the Act, complete discussion of political issues via

2 Ibid., sec. 315.
61



IS AMERICAN RADIO DEMOCRATIC?

radio is not guaranteed in its provision. There is no barrier in
the Act to a station owner’s using his facilities in the interest of
one political group, if candidates are not presented, and closing
their use to all other groups.

Further, when candidates are permitted to speak the station
owner is prohibited from censoring the material so broadcast.
Such censorship, it is held, would be detrimental to “public
interest, convenience, or necessity.”

Two problems have arisen to complicate this situation. In
the first place, the rates charged by station owners for the use
of their facilities are often such as to prohibit certain candidates
from availing themselves of the radio while making it possible
for other candidates to use the microphone. The phrase “equal
opportunities” in the Act makes this condition possible. The
station owner fixes his rates in terms of cost plus return on his
investment. Some candidates, or their political parties, are able
to pay this fixed rate and thereby to use the facilities of a sta-
tion while others, though offered the same rate, are not so able.
“Equal opportunities” are offered to both, in strict compliance
with the law, but only one is able to take advantage of them.
Consequently the public is often deprived of hearing candidates
representing both sides of a political issue.

Broadcasting chains, such as the National Broadcasting Com-
pany and the Columbia Broadcasting System, have been sensi-
tive to this problem. Seeking to operate in “public interest,
convenience, or necessity’” and at the same time cognizant of the
fact that only a limited amount of broadcast time can be
donated to candidates for political office if the industry is to
maintain an adequate financial status, these chains have experi-
mented with a policy which, though recognized even by them
to have serious defects, seems to them to be the most reasonable
and adequate under existing circumstances. This policy has
been stated by Mr. William S. Paley, president of the Columbia
Broadcasting System as follows:

As you know, we are required under the Communications Act of 1934 to

operate as public convenience, interest or necessity requires. Naturally we
wish not only to comply with the spirit and the letter of that Act, but to do all
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things possible within the scope of reasonable and sound business operations
to perpetuate the American system of broadcasting.

In trying to conduct our operations on what we conceive to be a sound
basis with the foregoing objectives in view, we sacrifice every year a good
many hundreds of thousands of dollars of revenue, and do not sell time to any
organization to do with exactly what it pleases. In other words, we have set
certain standards which we have greatly refined in the light of experience,
and we have sold time only to purchasers admissible under those standards
and willing to comply in all particulars with sound program policies. We have
allotted time without charge on precisely the same basis, and only on the
same basis.

I think you will readily see that American broadcasting could not be soundly
conducted on any other basis. Its custody is in our hands and in the hands
of other broadcasters and I know you will realize that it is inevitable that
from time to time various persons or organizations should seek to put it to
uses which are unsuitable. This is sometimes the case among advertisers,
because while generally speaking they have raised rather than lowered broad-
cast standards, there are always those who seek to make selfish or opportunist
uses of the medium and who thereupon need to be brought within prescribed
and reasonable regulation. The same thing is true of non-commercial organi-
zations seeking to use broadcasting to serve their particular causes.

I think it must be obvious that if anything like program balance is to be
maintained, and experience as to what constitutes good broadcasting is to be
applied, the broadcasting system rather than the user or would-be user must
dictate program policy. Otherwise it would be impossible to give to the
public in either quality or quantity anything like a balanced ration of educa-
tion, discussion, high class entertainment, popular entertainment, news, and
all the other things which the public wants.

In pursuance of the general policy I have outlined in the foregoing para-
graph, we quite frankly refuse to take talk programs simply because their addi-
tion to the schedule at the moment would, in our judgment, throw our pro-
gram structure out of balance. I am sure that you will understand that this
would be the case practically all the time if we left to people with all kinds of
interests and causes to serve the determination of just how much time should
be allotted to the advancement of their projects, and this is true whether the
time is given away or sold. It is further true that broadcasting should be a
flexible and swiftly responsive medium and this means that programs of talk
and discussions should be put on as news develops and as public interest and
attention shifts from one subject or situation to another. It, therefore, is
important that we should not schedule in advance too many programs of this
nature in fixed and regular series, because if we do our program structure is
thrown all out of gear by the addition of these quick and timely programs. I
have dwelt at some length on the general basis of our operations because 1
think with these principles in mind you will more readily understand the
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reasons for the particular decisions which you have asked to have confirmed
to you.

With regard to these particular decisions, let me tell you first of all that it is
our fixed policy not to sell time for propaganda of any sort. When we think
that the public is sufficiently interested in a subject suitable for discussion
over the air so that propagandists of opposing sides should be heard, we allot
the time without charge. Our decision to forego the immense revenues which
could be had from the sale of time for propaganda was based on two main
grounds:

1. We felt that the exercise of the wisest editorial judgment we are able to
bring to bear, rather than the ability of others to pay, should govern decisions
as to what subjects should be discussed and what subjects lacked sufficient
public interest in proportion to other things to merit discussion and, further,
that such editorial judgment should govern the amount of time devoted to
such discussion in a given case.

2. We have an absolute conviction that the air would be misused were
such discussion confined to those causes or advocates of causes who were able
to pay and we would very quickly build up an undemocratic and un-American
situation in which the air belonged to those with money. This would result in
some things not being heard at all and in one side of others being preponder-
antly presented.

I realize that it is difficult to define precisely what we mean by propa-
ganda; in fact this company has tried as far as possible to keep away from
rigid definitions and arbitrary decisions and to rely upon common sense and
the editorial judgment of those who operate it. What I mean in a general
way, however, is this: We would not, for example, sell time to the public
utilities holding companies to agitate against proposed legislation restricting
or regulating their operations. We would and did give them time in which
to argue against such proposed legislation just as we gave the advocates time
to argue in favor of such legislation. On the other hand if the public utilities
wanted to buy time to advertise their goods and services—that is, to promote
the use of gas and electricity—we would unhesitatingly sell them available
time for such use. To illustrate a little further, we sell time to commercial
sponsors for the promotion of the sale of their goods or services or the crea-
tion of industrial good will, but we do not allow them to use such bought time
to agitate for high or low tariffs, changes in national or city or state tax struc-
tures, or other things of that nature.

It is in pursuance of this general policy with regard to propaganda that
we have decided that we will not sell time to the Republican Party, or any
other political organization until after the conventions next summer. It is our
intention to continue to devote as much time as seems to us to constitute
good broadcasting to the use of political speakers without charge.

I hope I have made clear to you why we will not sell you time at present,
and now let me explain our reason for intending to sell it to you, if you wish
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to buy it, after the conventions. When the candidates are actually nominated,
and the parties are campaigning for votes we recognize that a good deal of
broadcasting time should, in the public interest, be devoted to political dis-
cussion. While we are wholly in accord with the wish of the parties to use
such an amount of time—and to use it on a more or less regular basis—we
cannot economically afford to allow such use without pay. We shall, therefore,
as in past years, treat such broadcasting as commercial and charge our regular
rates, selling you available time in such amounts as you desire to buy, pro-
vided, of course, your requirements are not so great as in our judgment to
upset our program structure.?

The policy of the National Broadcasting Company, stated as
early as 1927 and adhered to at the present, is:

All subjects of sufficient interests to a considerable portion of the . ...
radio listeners in the United States are suitable for broadcasting. In other
words, we are glad to present a speaker whose reputation is sufficient to
warrant a hearing, regardless of whether we do or do not agree with his
views. The only limitation upon this speaker is as to broadcasting time and
number of speeches, in order that a well-balanced program may be given to
the public. . . .. During political campaigns our rule requires political candi-
dates to pay regular rates for broadcasting service; but our facilities are
available at no cost to public officials in matters of national or governmental
business.

Though not bound in any way by the policies of the national
chains, a great many individual stations have operated in ac-
cord with the policy stated in the foregoing rules of procedure
while others have adopted somewhat different policies.

Fundamental to the policy of the chains is the fact that, to
serve “‘public interest, convenience, or necessity,” a program
balance must be maintained such that varied offerings are made
available to the listening public. Public welfare, concern, and
interest determine the nature of this balance. To present any
one type of broadcasting over and beyond that which is war-

3 From a letter written by William S. Paley, president of the Columbia Broadcasting
System, Inc., to the Hon. Henry P. Fletcher, chairman of the Republican National
Committee, under date of January 8, 1936. This letter, along with other correspond-
ence, was published in a pamphlet, Political Broadcasting, and distributed by the
Columbia Broadcasting System, Inc.

‘M. H. Aylesworth, president of the National Broadcasting Co., reporting to the
First Meeting of the Advisory Council of the National Broadcasting Co., February 18,
1927. Published aud distributed by the National Broadcasting Co.
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ranted by the aforementioned is held not to be good broadcast-
ing. All station owners recognize this principle and seek to
build their program structure accordingly.

This “balance” is determined by the “editorial judgment” of
the station owner. As explained by the Columbia Broadcasting
System:

Columbia believes that it has a public duty to present on noncommercial
time the free discussion of public issues and timely controversial subjects.
In allotting time for discussion on the air we are guided by day-by-day de-
velopments, the shifting of public interest and the relative importance of
topics available for broadcasting. It is our responsibility to make a selection
from all the requests for time which we receive, and in so doing to maintain

the fairest possible balance of viewpoint, as well as balance of program
schedule.

We realize that if time werc sold for the discussion of controversial public
issues we would be allowing a powerful public forum to gravitate almost
wholly into the hands of those with the money to buy it.

Columbia does not censor ideas or attempt to influence the viewpoint of
those who speak over the network. We do not ask that the views of any
speaker agree with those of any member of our editorial staff, nor has Colum-
bia views of its own which must be maintained or protected.

Since we are charged with responsibility for what goes out over our net-
work, we examine proposed addresses to determine first, that they are inter-
esting; second, that they are not libelous or slanderous and conform to the
laws of the country; and third, that in questions of taste they may properly
be heard in the living rooms of the nation by people gathered together in
groups of every conceivable assortment.®

Within the limits of this “program balance” the chains, and
by far the large majority of independently owned and con-
trolled stations, have placed their facilities, free of charge, at
the service of those individuals able and willing to discuss
matters deemed to be of general interest and importance. In
such discussions various conflicting points of view have been
presented to the extent to which such has been possible.

Accredited candidates for public office are, in most cases,
offered the facilities of radio stations at regular commercial
rates, care being taken at all times to preserve “program bal-
ance”’ as conceived by the individual station owner and to avoid

§ Broadcasting and thc American Public (pamphlet published by the Columbia
Broadcasting System, 1936).
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discrimination among such candidates. It is obvious that this
policy puts American radio in the hands of “those who can
buy” during political campaigns, and that the candidate with a
vast financial backing will be able to use more radio time than
a rival whose financial resources are slight. This defect in the
policy is recognized by broadecasting officials; however, it is
argued by many that, under the American system of com-
mercialized radio, no more equitable procedure is possible.

The state of Wisconsin has sought to meet this difficulty by
financing a strictly non-commercial radio network of two sta-
tions so placed as to cover the entire state. The facilities of
these stations are available at all times for use by government
officials and those speakers who have messages of importance
to the people of the state as well as by the state educational
institutions. During political campaigns a total of one and one-
half hours per day is given free to accredited candidates, this
time being divided equitably among all qualified parties. Being
state-supported and not, therefore, dependent upon advertising
this network can experiment with such a procedure which, from
the point of view of a purely commercial station, would be im-
possible.®

Another problem arising from Section 315 of the Federal
Communications Act of 1934 concerns the matter of censorship.
Under this section a station owner who makes the facilities of
his station available for use by one candidate for political office
must offer “equal opportunities” to all other accredited candi-
dates for the same office, and he is prohibited from censoring ma-
terial so broadcast. The station thereby becomes a free forum
for political discussion. However, the situation in which this
prohibition of censorship places the station owner and the pos-
sible effect of it upon his selection of program material is evi-
dent when one considers the existing law regarding defamation
via radio.

On June 10, 1932, the Nebraska Supreme Court handed down
a decision in the case of Sorenson v. Wood and KFAB Broad-

¢S. E. Frost, Jr., Education’s Qwn Stations (Chicago: University of Chicago Press.
1987), section dealing with University of Wisconsin.
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casting Company.’” The facts of the case were: Senator George
W. Norris and W. M. Stebbins were candidates for the Re-
publican nomination to the office of United States senator. The
management, in public interest, permitted Senator Norris to
use the facilities of Station KFAB to promote his candidacy and
was required, under the provisions of the Federal Radio Act of
1927, to grant the same privilege to Mr. Stebbins. Further, any
censorship of the material broadcast was prohibited by the Act.
Richard F. Wood was presented by Mr. Stebbins to speak on his
behalf. If the course of Mr. Wood’s address remarks were made
which were alleged by Mr. Sorenson, candidate for the office of
attorney-general, to be libelous. Suit was filed against Mr.
Wood and Station KFAB on the ground that both were legally
responsible. The case was carried to the Nebraska Supreme
Court which held that the owner of the radio station was equally
liable with the speaker.

This is the only case so far to reach an appellate court on the
question of the liability of broadcasting stations for publication
of defamatory utterances and must, therefore, be taken as de-
fining the existing law on the subject.

In a brief presented in the case by Lawrence Vold, of the law
department of the University of Nebraska, it was held:

The broadcasting station actively participates with the speaker at the
microphone in carrying out the processes of publication by radio. It is
therefore a joint publisher of the utterances broadcast. It is not in the
position of merely having furnished the mechanical facilities to the speaker
by means of which he alone did the publishing.

It follows that the broadcasting station in the absence of applicable privi-
lege is subject to liability as publisher where it has published defamatory
utterances. Publishers of defamatory utterances act at their own peril. They
are not permitted to reap the profits of publication while throwing its burdens
upon others. Even though a publisher may have used due care in making
publication, that is not a defense if the published utterance was defamatory.
In this respect radio broadcasting publishers are not entitled to greater favors
at the expense of their passive helpless victims than are other publishers.

Publication by means of radio broadcasting, because of the deliberation,
diffusion and damage involved, must be governed by the rules applicable to
libel rather than to slander.

7243 N.W. 82,
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Whether any privilege can properly be claimed for the radio broadcasting
station in connection with political speeches by virtue of the Federal Radio
Act is at best very doubtful. Either the Federal Radio Act confers no privi-
lege at all—the most reasonable interpretation in the public interest—or
whatever privilege it confers is so narrowly bounded by the statutory lan-
guage itself as not to include most of the utterances broadcast in political
campaigns.

Any common law qualified privilege otherwise applicable to publication by
the broadcasting station may readily be forfeited in the instance by abuse
of the occasion either by the station itself or by the speaker over the micro-
phone. In either event the broadcasting station is then subject to liability
as participator in the publication of unprivileged defamatory utterances.®

The views herein expressed were, to a considerable extent,
adopted by the court, it being held by this body that “the par-
ticipation of both the speaker and the owner of the broadcasting
station” is required for the publication of libel, “and that the
publication to listeners is not completed until the material is
broadcast. . . .. The cooperation of the parties was necessary to
effect the publication and . . . . they could, therefore, be sued
for damages resulting from their act.”®

Regarding Section 18 of the Radio Act of 1927, which was re-
peated verbatim as Section 815 of the Federal Communications
Act of 1934, in which a station owner is prohibited from censor-
ing material broadcast by candidates for political office, the
court ruled:

We do not think Congress intended by this language in the Radio Act to
authorize or sanction the publication of libel and thus to raise an issue with
the federal constitutional provisions prohibiting the taking of property with-
out due process or without payment of just compensation. Const. 5th Amend.
This was particularly true where any argument for exercise of the police
power and for any public benefit to be derived would seem to be against such
an interpretation rather than to be served by it. So far as we can discover,
no court has adjudicated this phase of the statute and order. We reject the
theory.

For the purposes of this case we adopt an interpretation that seems in
accord with the intent of Congress and of the Radio Commission. We are of

® Lawrence Vold, “Defamation by Radio,” Journal of Radio Law, October, 1932,
pp. 706-7.

? John W. Guider, “Liability for Defamation in Political Broadcasts,” Journal of
Radio Law, October, 1932, p. 709.
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the opinion that the prohibition of censorship of material broadcast over the
radio station of a licensee merely prevents the licensee from censoring the
words as to their political and partisan trend but does not give a licensee any
privilege to join and assist in the publication of a libel nor grant any im-
munity from the consequences of such action. The Federal Radio Act con-
fers no privilege to broadcasting stations to publish defamatory utterances.!

The Federal Communications Commission and station own-
ers in general employ the interpretation of Section 315 sug-
gested in the foregoing; however, there is considerable disagree-
ment among legal authorities as to the meaning of the phrase
“political and partisan trend.”

If a station owner is to be held equally liable with a speaker
of defamatory matter over the station’s microphone, and the
law is so interpreted by broadcasters,! he is of necessity forced
to watch with great care all material broadcast from his station.
Indeed, to avoid becoming party to a suit for libel, he will “lean
over backward” in keeping away from his microphone anything
that might be in the least libelous, or might be so interpreted.

Further, if the station owner is empowered to delete or censor
all material which may appear to him to be defamatory, his
position becomes most difficult. Political addresses are, of
necessity, highly critical in character, often calling attention to
malfeasance in public office or the manifest unfitness of a
candidate for election to a position of public trust. They deal
with matters of the individual’s public and private record,
matters which may very easily be termed defamatory. As has
been pointed out:

Such matter, if true, may be eminently proper, and in the interest of the
electorate. If untrue, it may be libelous. How is a station to distinguish
truth from falsehood in such cases, even where it possess the infinite wisdom

of being able to decide, on very short notice, whether the matter, if untrue, is,
in law, libelous?!?

10243 N.W. 82.

nJ, A. McDonald and J. L. Grunshaw, Radio De¢famation: A Memorandum Pre-
pared by the Legal Department of the National Boardcasting Company, March 27, 1935,
introductory summation of conclusions.

12 Guider, op, eit., p. 711.
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In his discussion of the case of Robert Coffey v. Midland
Broadcasting Company'® B. C. Shapiro has the following to say:

Let us assume that it be decided that the chances of doing irreparable
damage to the reputation of individuals are so great that the radio station
should carefully check over all material which is allowed to be broadcast
and be responsible for any harm done. Under such a policy, the following
consequences are apt to occur:

1. All “nemo” broadcasting, except entirely musical, would be abandoned.
Stations would not risk broadcasting enything arising outside the studio, as
there would be no editorial or censorship power. The loss to the radio audi-
ence, the public at large, would be enormous.

2. All speeches, especially political and religious, would be devastatingly
censored, as the radio stations would lean backward to ward off any possible
liability.

3. Chain broadcasting would be discouraged. Stations other than key sta-
tions, where the program originated, would not have the power to edit the
manuscripts before transmission, and would not desire to risk the possible
liability resulting from an unknown program.

Under the provisions of existing law the station owner finds
himself in an impossible position. He must operate his station
in “public interest, convenience, or necessity.” The public is
interested in hearing via radio discussions of political issues by
candidates for office, and station owners are desirous of present-
ing such program material. However, if one candidate is al-
lowed to speak over the facilities of a station, other candidates
for the same office must be granted ‘“‘equal opportunities.” To
make certain that candidates so speaking shall be permitted
freedom in the presentation of their materials, the station
owner is prohibited from censoring such broadcasts. Being so
prohibited, the station owner is constantly in danger of becom-
ing a party to a libel suit because of utterances of speakers.

In discussing this matter, the National Broadcasting Com-
pany states: “Our conclusion is that the present state of the
law is unsatisfactory from the viewpoint of the broadcaster,

138 Fed. Supp. 889 W.D. Mo. 1934.

14 B. C. Shapiro “Radio Broadcasting—Liability of Broadcasting System and Associ-
ated Individual Station for Defamation during a Sponsored Program,” 4ir Law Review,
January, 1935, pp. 86-87.
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and that we lack practical means adequately to protect our-
selves.”!®

It is further held that Section 315 of the Federal Communica-
tions Act of 1934
results in gross injustice to the broadcaster. It permits the speaker to say what
he pleases, but does not extend any protection whatsoever to the broadcaster.
Because no such protection is now afforded, some stations have closed their
facilities to the use of candidates for public office, rather than subject them-
selves to the possibility of damage suits for defamation which they could not
prevent. We apprehend NBC is not yet ready to deprive candidates for
public office of the use of its facilities.!®

Station WNOX, at Knoxville, Tennessee, has sought to solve
this problem, under the existing law, by installing a lawyer in
its control room during all broadcasts by office seekers, with
authority to shut off the power when libelous or defamatory
utterances are made or when material being broadcast appears
dangerously near becoming libelous.!?

Other stations have experienced numerous conflicts with
candidates wishing to broadcast, and contracts have been can-
celled when program or script changes were insisted upon such
as appeared to place the station in danger of a libel suit.

A great many stations require indemnity bonds from speakers
in order to protect themselves somewhat from this danger.

However, when every possible precaution has been taken,
because of the nature of radio and the laws under which it is
regulated, there yet remains the possibility of libelous material
being broadcast. Consequently, station owners, in many in-
stances, have taken advantage of the last sentence of Section
315 of the Federal Communications Act and refused to permit
candidates for political office use of their facilities. This, obvi-
ously, is no solution of the problem from the standpoint of pub-
lic interest.

The so-called “Scott bills,” introduced in the Seventy-fourth
Congress by Representative Byron Scott, were designed to give
some relief to station owners in this matter. House Resolution

18 McDonald and Grunshaw, op. cit., p; 1.
% Ibid., p. 4. 17 News item in Variety, August 19, 1936, p. 34.
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9230, entitled “Unrestricted Discussion of Public Issues,” was
written in an effort to solve this particular problem. It reads:

A BILL TO AMEND SECTION 815 OF THE
COMMUNICATIONS ACT OF 1934

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That section 315 of the Communi-
cations Act of 1934 be, and hereby is, amended by striking out the whole of
said section and by inserting in lieu thereof the following:

SecrioN 315. Each licensee of a radio broadeasting station shall be re-
quired to set aside regular and definite periods at desirable times of the day
and evening for uncensored discussion on a nonprofit basis of public, social,
political, and economic problems, and for educational purposes. When any
such licensee permits any speaker on any controversial social, political, or
economic issue to use its facilities during any such period, it shall afford to at
least one exponent or advocate of each opposing viewpoint equivalent facilities.
The licensing authority shall without any delay make rules and regulations
to carry this provision into effect, and proceeding hereunder it shall appoint
and, in its discretion, act upon the recommendations of an advisory commit-
tee consisting of disinterested, representative citizens: Provided, that the
licensing authority, the advisory committee, and licensee shall have no power
of censorship of any kind, nor shall any licensee be subject to liability, civil
or criminal, in any State or Federal court for material so broadcast under the
provisions of this section, nor shall any license be revoked or renewal refused
because of material so broadcast.'®

Though this bill was not enacted into law, broadcasters and
educators expect one of similar nature to be presented to a
later session of Congress where, it is believed, favorable action
will be taken.

A second provision of the Federal Communications Act of
1934 definitely limiting the activities of station owners is to the
following effect: .

No person shall broadcast by means of any radio station for which a license
is required by any law of the United States, and no person operating any
such station shall knowingly permit the broadcasting of, any advertisement
of or information concerning any lottery, gift enterprise, or similar scheme,
offering prizes dependent in whole or in part upon lot or chance, or any list
of the prizes drawn or awarded by means of any such lottery, gift enterprise,
or scheme, whether said list contains any part or all of such prizes.!

18 H. R. 9230 (1st sess., 74th Cong.).

1 Federal Communications Act of 1934, sec. 322.
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The station owner must act so as to convince the federal
licensing authority that he is operating his facilities in “public
interest, convenience, or necessity,”” he must observe the two
limiting provisions of the Federal Communications Act of 1934
discussed above, he must obey such general or specific orders
as the licensing authority shall, under law, see fit to issue
from time to time, and he must subject himself to the pro-
visions of the Federal Trade Commission as regards advertis-
ing material broadcast. Beyond this, and there is a great deal
beyond this, the station owner is at liberty, under the existing
law, to conduct his station as he pleases.

Judge Eugene O. Sykes, chairman of the broadcast division
of the Federal Communications Commission, states this fact
clearly, referring specifically to political broadcasts:

We have nothing to do with the stations. The only reference in the law is
a requirement that a station which permits a candidate for office to speak
must, under like conditions, permit an opposing candidate to speak.

It is also provided that in carrying out this provision there shall be no
censorship. . . ..

The stations have the perfect right to choose such programs as they wish
with regard to politics, so long as they do not violate the one provision of law
to which I have referred.?®
A like right and freedom is granted the station owner with re-
gard to all other programs broadcast.

With only a limited number of hours each day available for
broadcasting, and with demands for time far exceeding this, the
station owner is forced to make a selection of that material
which will ““go on the air.”” Standards for such selection are set
up by individual station owners. Thus a great deal of material
which persons wish to broadecast is refused.

Some station owners refer to this as “editorial selection” while
others admit quite frankly that such standards constitute a
direct and intentional censorship of program material. Sta-
tion KSD, operated by the St. Louis Post-Dispatch, is among the
latter. Advertising in the 1936 yearbook of Broadcasting, it
states: “KSD, the distinguished broadcasting station in St.
Louis, exercises an inflexible censorship over all programs

20 Microphone, September 4, 1936, p. 1.
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offered for broadcasting. This protects KSD listeners and ad-
vertisers against association with the unworthy.”

The argument advanced by station owners for this procedure
is stated in the last sentence of the foregoing. As the recipient
from the federal government of a license to operate a broadcast-
ing station, the station owner holds a “public trust”’ which must
be administered in the interest of the public. Consequently he
must protect the public from “association with the unworthy”
via radio.

However, the result is a dictatorship of the station owner. He
has the power to determine what the listener to his station signal
shall hear and what he shall be barred from hearing. That
which he, the station owner, thinks “unworthy” is thereby
made unworthy for broadcasting.

The dangers here are obvious. When on an evening—March
5, 1936—the Columbia Broadcasting System presented Mr.
Earl Browder, secretary of the Communist party in America,
in a fifteen-minute address, nine stations of the Columbia chain
refused to accept the program for rebroadecast.?? Officials of the
System stated, following the address:

Those who have condemned Columbia’s action have for the most part, in
statements issued before the broadcast, proceeded on the assumption that
Columbia was allowing a speaker to advocate the overthrow of the American
form of government by force and violence.

On the contrary, Columbia forbade the Communist speaker to do any
such thing, and instructed its engineers to cut him off the air if he departed
from his prepared speech and tried it.2

Station owners who refused to permit the rebroadcast of Mr.
Browder’s speech over their facilities did so in the belief that
the words of a Communist should not be heard by their listen-
ers. Repeated attempts of Mr. Browder and other speakers of
the Communist party for time on the air had been refused by

2 According to the New York World-Telegram (March 68, 1936), the nine stations
were: WNAC and WAAB, Boston, Mass.; WEAN, Providence, R.I.; WICC, Bridge-
port, Conn.; WMAS, Springfield, Mass.; WORC, Worcester, Mass.; WFEA, Man-
chester, N.H.; KMBC, Kansas City; and KSL, Salt Lake City. No Pacific coast station
picked up the broadcast.

22 News story appearing in the New York World-Telegram, March 6, 1936.
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radio stations throughout the country. This refusal was on the
grounds that, before the political conventions, these men did
not appear as official candidates of the party and therefore
could not claim any legal right to the use of station facilities.
The station owner had the legal right to bar from his assigned
frequency any program which did not meet his own standards
of “good broadcasting.”

However, after the political conventions, because of the legal
requirements that a station permitting one candidate for office
to use its facilities must also offer its facilities to all other ac-
credited candidates for the same office on like termns, stations
which permitted candidates for the presidency of the United
States representing either the Republican or Democractic par-
ties to use their facilities were forced to grant “equal opportuni-
ties” to all other candidates for this office, even including the
Communists. Consequently the National Broadcasting Com-
pany sold $35,000 of its late-evening time to the National Cam-
paign Committee of the Communist party of the United States
of America during the 1936 campaign. Simultaneously the
Communist party of New York State purchased five fifteen-
minute programs on a split Red network of the National Broad-
casting Company involving stations WEAF, WGY, WBEN,
WSYR, and WHAM.

Following the party’s purchase of time, the Hearst interests
decided not to accept the programs over their stations. How-
ever, since Station WBAL in Baltimore was synchronized with
Station WJZ after 9:00 p.M. weekdays, it was necessary that
this station, a Hearst-controlled transmitter, take the Com-
munist broadcasts on four evenings.

Further, refusal of Hearst stations to take broadcasts by Mr.
Browder brought a protest to the Federal Communications
Commission. This body informed the stations of the legal re-
quirements of Section 315 of the Federal Communications Act
of 1934 and pointed out that, since the stations had accepted
addresses by other candidates for the office of President of the
United States, they were legally bound to grant the Communist
candidate “equal opportunities.” Following this, the stations
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accepted broadcasts by Mr. Browder at the regular commercial
fee.

The dangers of this dictatorship of the station owner are fur-
ther illustrated by the experience of Mr. William Papier. Dur-
ing the school years 1933-34 and 1934-35 he served as modern
problems instructor for the Ohio School of the Air, a project of
the department of education of the state of Ohio. His programs
were broadcast by Station WLW, owned and operated by the
Crosley Radio Corporation of Cincinnati.

During the first year of his broadcasting, the educational
director of Station WLW carefully censored his script and
often demanded changes or modifications of statements con-
tained therein. Of his script dealing with “Socialism,” Mr.
Papier says:

My point of view was neither reactionary nor extremely radical. Every
effort was made to present realistic materials. All my talks reflected, I be-
lieve, a somewhat liberal attitude.

At the close of the talk on “Socialism,” I attempted to point out that
government control had increased markedly during the past half-century;
that the New Deal had given the entire movement a tremendous boost;
that whereas income taxes were once considered socialistic, they were now
part of our Constitution. The following quotation from Professor Jerome
Davis, of Yale, was written in my original script as a final statement: *“No
one can tell how far this process will eventually go, but it is only the ignorant
who can say that government ownership is impossible.”

My introductory remarks made clear that it was my purpose to explain,
not to defend or to denounce socialism. WLW recommended that I drop my
final quotation and repeat my introductory statement. The result was that
I concluded with this wishy-washy comment: ““Since it is not my purpose to
speak for or against socialism, I cannot say that the increase of government

control is a good or bad thing. After all, that is something which you must
decide.”®

Mr. Papier’s experience during the second year is illustrative
of the power of censorship resting in the station owner’s hands
and the way this power is often used. Says he:

Presenting a series of problems of workers, employers, and society, I ran
into difficulties with a talk on ‘‘Anti-Union Employers.” My remarks in this
talk, to minimize possible objections, were prefaced by the statement:

*[Some} employers are against independent labor unions and frequently

23 William Papier, “Ex-Radio Teacler,” Social Frontier, May, 1986, p. 252.
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refuse to hire men who belong to unions. . . .. All employers are not of this
sort. Most of our wage-earners work for employers who are far more pro-
gressive in their ideas. . ... Nevertheless, there are some employers who
still cling to notions that were accepted fifty years ago. What I have to say
today, does not apply to everyone who hires workers; it will apply only to
those employers who belong to this backward group.”

Whereupon I proceeded to outline some of the well-known devices and
tactics that had been used in fighting trade unions.

My script was somewhat late, submitted only about one week ahead of
time. It came back from WLW almost immediately with the suggestion that
it be revised completely.

The Director called me into his office. YWe went over my script together.
My initial statement, the Director suggested, should be, ‘“The whole question
of unions is confused by countless charges and counter charges. Let us con-
sider some of them.” Wherever specific statements of known anti-union tac-
tics were made, I was asked to preface them by such remarks as ‘“‘union men
claim that,” and “it has been charged that,” and “it is related that.” VWhen
we had finished, the Director was satisfied that WL would not object.
Although I agreed to the changes, I did not approve of them. The revised
script was returned by special delivery, arriving on Saturday. The talk was
scheduled for 2:00 o’clock the following Monday afternoon, November 26,
1934.

At 1:00 o’clock that Monday I received a long-distance telephone call
from WLW’s Educational Director. The revised script was not satisfactory.

Why? I had made no false statements. What was wrong? Where, specifi-
cally, might I make revisions in time for the broadcast?

Station WLW would not broadcast the talk at all. An organlogue would
be substituted. My questions were not answered. The talk was broadcast
over Station WOSU alone.

My Director, when he learned what had happened, drove immediately to
Cincinnati. I had armed him with several standard texts on labor problems,
and believed he intended to make every effort to back me up.

What transpired there I do not know. Several months later, however, I
saw the light in the following item by the United States Department of Labor:

“‘After a week’s shut-down, caused by a strike of over 3,000 employees, the
four plants of the Crosley Radio Corporation at Cincinnati opened on April 5.
The strike was called by the Radio and Refrigeration Worker’s union, which
demanded recognition of the union, rights of seniority, time and one-half
for all work in excess of 36 hours a week, weekly pay instead of 3 times a
month, and a half day’s pay if called to the plant and then sent home because
of no work. Without signing any statement of policy, the company agreed
to the specific demands of the union with regard to wages and hours.”?

M Jbid., pp. 252-53.
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After this all script was most carefully checked and censore