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Communications have come a long way since
Marconi thrilled the world more than a half
century ago by sending radio signals across the
Atlantic. Without the far-flung telegraph, tele-
phone and broadcasting facilities of today, the
intricate pattern of modern civilization would
be impossible.

A glimpse at the current dimensions of these
media indicates the indispensable part they
have come to play in American life. Western
Union operates more than four million miles
of telegraph circuits. The Bell system has more
than 70 million telephones. It is estimated that
Americans used the telephone more than one
hundred billion times last year.

There are almost 5.000 radio and television
stations in this country broadcasting programs
to the general public. We have more than 200
million receivers, almost two-thirds of the
world’s total.

As important as public broadcasting has
come to be, quantitatively, it is only a small
part of the total radio picture. For every station
transmitting programs to the general public,
there are more than seventy-five others being
used for a wide variety of other purposes—to
facilitate transportation, to aid scientific re-
search in many areas, to serve public functions
of many kinds such as police and fire protec-
tion, to mention only a few. In fact, there are
more than two million radio stations of various
types authorized to operate in this country.

These various radio and television facilities,
as well as the huge telegraph and telephone
industries, are so vital to the security and well-
being of our people, it is unthinkable that they
could be carried on effectively without some
governmental regulation. The FCC is charged
with the responsibility of providing this regula-
tion and has established a multiplicity of poli-
cies and rules governing these communication
media. The President, Congress, the Federal
Trade Commission and other federal agencies,
as well as some authorities at state and local
levels, also exercise functions which influence
their operations.

This book, as no other has attempted, explains
the role of these agencies in the control of wire
and radio communication, particularly broad-
casting, and presents in an orderly and intel-
ligible fashion the important policies and regu-
lations that govern these media.

The work is divided into six major parts.
Part | discusses the primary technological, eco-
nomic and social factors which led to the crea-
tion of the FCC and the American system of
broadcasting, combining private enterprise and
limited governmental controls. Part 11 defines
the statutory powers and functions of the FCC
and describes its organization and administra-
tive machinery. A look is also taken at other
agencies of government at federal, state and
local levels which exercise regulatory functions
that impinge on broadcasting.

Part 111 is concerned with the broadcast spec-
trum, its character and utility for communica-
tion, and the technical rules which govern the
allocation of radio frequencies and their uses
by the various classes of stations as prescribed
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by the FCC—Standard (AM), Frequency Mod-
ulation (FM), Television, International, Aux-
iliary, Experimental. and others.

Parts IV and V deal with the hard facts of
regulation—governmental requirements which
must be met to get a license, responsibilities
which must be assumed and conduct which
must be avoided if one is to keep a license.

Part VI analyzes some of the current prob-
lems of broadcast regulation and suggests clari-
fying legislation and other remedial measures
to make it more effective.

The book is an outgrowth of the author’s
experience and research over a period of twenty-
five years. It not only presents and analyzes
governmental policies and regulations, but pro-
vides a great amount of documented history
explaining how the more important ones de-
veloped, both from the legislative and admin-
istrative points of view.

The reader will find the Appendices espe-
cially informative. The Communications Act of
1934. including the 1960 amendments, a de-
tailed and documented chronology of the FCC
plus biographical data and character studies of
present commissioners and all former chairmen,
CONELRAD regulations, Federal Trade Com-
mission guides for advertising, recent policy
statements of the FCC with respect to program-
ming, the recently revised radio and TV codes
of the National Association of Broadcasters—
this and other material is reproduced for easy
reference.

Walter B. Emery is a professor in the Tele-
vision and Radio Department of Michigan State
University. He has been a student of broadcast-
ing and government for more than twenty-five
years. He was the manager of an educational
station and a program producer on commercial
stations during the early days of radio—a pe-
riod about which he writes in the first part of
his book.

After completing a law degree at the Univer-
sity of Oklahoma in 1934, he went to Washing-
ton during the first Roosevelt administration
and worked for a time on the legal staff of the
then newly created FCC. This was followed by
four years of teaching at the University of
Wisconsin.

After holding professorships at the Univer-
sity of Oklahoma and Ohio State University,
he returned to the FCC in 1943, where he
scrved successively as attorney, examiner. Chief
of the Renewals and Revocation Section, and
Legal Assistant to former Chairman Paul A.
Walker. In 1952, he left the government and
for five years was employed as a general con-
sultant by the Joint Council on Educational
Television. after which he went to his present
position in Michigan State University in 1957.

The author is a member of the Oklahoma
Bar, and is licensed to practice before the FCC,
the United States District Court, the U. S.
Court of Appeals for the district, and the U. S.
Supreme Court. He has been a frequent con-
tributor over the past fifteen years to educa-
tional journals, writing on subjects mainly con-
cerned with the broadcast media.
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Foreword

What has been and what should be the function of government in the
regulation of broadcasting?

These are the questions which this book attempts to answer. And they
are important and difficult questions the answers to which will determine
the course of radio and television broadcasting for the next generation.

Most of the legal questions relating to both radio and television broad-
casting are relatively new. Very little precedent exists either from the point
of view of the regulatory agencies or from that of the broadcasting media,
and although some of the problems have been explored, no final answers
have been given to some of the most important areas of controversy.

On the one hand, broadcasting is one of the media of mass communica-
tion and it is at least in part the inheritor of a long tradition in which the
problems of the regulation of the printed media were worked out. For three
centuries, the press fought to establish itself as an important element in the
political and social structure, and this importance has been recognized by
the inclusion of the guaranties of press freedom in the federal and state
constitutions. Our society has accepted the principle that although the
press may not be completely free of all governmental regulation, it should
not be subject to any governmental regulation which impinges on the right
of the publisher to express his sentiments, no matter how objectionable, on
political and social issues.

To what extent is broadcasting the inheritor of this tradition? Theoreti-
cally and practically, broadcasting can perform many of the same essential
functions as the press. In practice it has made great strides in this direction.
On the other hand, radio and television broadcasting by the nature of their
means of transmission must, as compared with the printed media, subject
themselves to some degree of government regulation. To what degree has
been a question for discussion and some action since the advent of radio,
but many of the basic problems have not yet been solved. Because these
questions are important, because they have not yet been completely solved,
and because their solution is significant for our society, this is an important
book.

The author, Walter Emery, is well qualified to discuss the problems of the
relation of government to broadcasting. He has been director of a broad-
casting station, teacher of broadcasting, attorney and examiner for the
Federal Communications Commission, and student of legal and regulatory
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problems of broadcasting. In addition, he has been consultant to the Joint
Council on Educational Television.

The history of the attempts to reconcile the historical tradition of freedom
of expression as applied to broadcasting and the practical necessity for gov-
ernmental regulation over the use of the air waves is a fascinating study
which the author has presented in a concise and readable form. Part VI,
A Look to the Future, brings together for the first time various proposals
which have been made for changes in the content as well as the structure
of governmental regulation of broadcasting.

Fred S. Siebert
Michigan State University

xviii



Introduction

It has been a little over a hundred years since Samuel Morse transmitted
over a wire from Washington to Baltimore his historic message, ‘“What
hath God wrought?”” More than eighty years have passed since Bell and
Watson, in a little garret on Court Street in Boston, made the discovery
that electricity could be made to transmit human speech. More than a half
century ago Marconi thrilled the world by sending radio signals across the
Atlantic Ocean.

Much of human progress in the past century may be attributed to the
discoveries of these men and the tremendous developments in long distance
communication which have followed their discoveries. Without the far-flung
telegraph, telephone and broadcasting facilities of today, the intricate pat-
tern of modern civilization and world community would be impossible.

A glimpse at the current dimensions of these communications media
indicates the vital and indispensable part they have come to play in Amer-
ican life. For the calendar year 1958, Western Union operated more than
four million miles of telegraph circuits, 21,200 telegraph offices and agen-
cies, and some 56,000 direct teleprinter and “deskfax” connections to
customers.! It has been estimated that the American people send more than
150 million telegrams each year.?

The telephone industry, comprising the Bell System and about 4,000
independent companies, operate nearly 70 million telephones, representing
an industry investment of more than $24 billion, with annual gross revenues
approaching $8 billion.® It has been reported that we Americans use the
telephone more than one hundred billion times a year.*

In the international field, four cable and six radio companies furnish
telegraph and telephone service between the United States and every im-
portant point on the globe. In 1958, the revenues of these carriers exceeded
$100 million,® and during 1957, these companies transmitted more than
600 million words by telegraph and handled over a million and a half
telephone calls.®

As of July 1, 1960, there were 3,483 standard broadcast stations (AM)
on the air and an additional 98 under construction.” At the same time,
there were 741 FM stations in operation and another 171 being built.® The
box score for TV was 79 stations on the air and 74 more soon to be on
the air.®

These figures impressively indicate that the communications industries
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have become big business in America. The broadcasting industry alone in
1958 reported revenues in excess of $1,553 million dollars.1?

Educational broadcasting has now rcached large dimensions. More than
160 noncommercial AM and FM stations are being operated by educational
institutions.’* About 50 educational TV stations are on the air, distributed
among more than 25 states and serving areas with a total population of
more than 45 million people.!? According to the Joint Council on Educa-
tional Television, during the period from 1952 to 1958, considerably more
than $50 million were spent by public and private interests to finance re-
search in the educational uses of TV, to help build educational stations,
and in other ways to promote educational telecasting.!$

There are more than 200 million radio and television receivers in this
country, almost two-thirds of the world’s total supply. In fact, it is reported
that we have far more receiving sets in the United States than bath tubs and
running water. Four out of every five city homes and half the farm homes
now have them. This far surpasses the number of homes with vacuum
cleaners. Over ninety per cent of our people are within range of at least
one TV station.!*

As important and alluring as public broadcasting has come to be, quan-
titatively it is only a small part of the total picture. It is not generally
realized, that for every station which transmits programs to the general
public there are about eighty-five more stations providing other useful serv-
ices. For example, there were, in 1959, more than 200,000 licensed stations
contributing to the efficiency and safety of travel on land, water and in
the air.®

Added to these are about 30,000 that serve public functions such as
police and fire protection.!® About 50,000 more are used by a wide variety
of business and industrial enterprises.!” There are numerous other services
such as the Disaster Communications Service, Citizens Radio, Amateur
Broadcasting with thousands of transmitters authorized by the FCC. In
fact, at the close of the fiscal year 1960, the FCC had nearly 2.8 million
broadcast authorizations on its books.!8

These vast radio and broadcasting operations as well as the huge tele-
graph and telephone industries are so vital to the security and well-being
of our people, it is unthinkable that they could be carried on effectively
without some governmental regulation. Some have advocated in the past
that management should be free to operate these facilities without public
regulation. Few persons today, however, seriously entertain such a notion.
If for no other reason, in the field of broadcasting the problem of technical
interference accentuated by a crowded radio spectrum would be so great
that such a system of unrestrained operation would not be feasible.

While there is common agreement that governmental control is neces-
sary, there are honest and intelligent differences of opinion as to how much
we should have. On the one extreme, there are some who believe in com-
plete government ownership. In fact, many countries have this system, and
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private operation as we have it in America is the exception rather than the
rule. On the other hand, there are those who urge that regulation should
be limited to mere technical matters and that other restraints on free enter-
prise should be avoided.

There are varying shades of opinion between these two extremes. Speak-
ing with respect to radio, a former chairman of the Federal Communica-
tions Commission stated that he believed in “having as few controls of radio
as possible” and that government should exert a “minimum of interference
with the lives and fortunes of its citizens.”®

Speaking along the same line but expressing another shade of opinion,
one of his predecessors at the FCC stated that what we need is “diversified
and balanced control” and to achieve this balance “we must have effective
government regulation,”20

Whatever the individual differences of opinion may be, under the law,
we are committed in this country to the basic principle that these com-
munication mechanisms are “clothed with the public interest,” and that the
people through their government have a right to set the general standards
for their operation, and that qualified persons may have the privilege of
operating them providing they offer a worthwhile service.

The Federal Communications Commission has the statutory responsi-
bility of regulating the many broadcasting stations which operate in this
country as well as all telegraph and telephone facilities which provide inter-
state and foreign service. Other agencies of government including Congress,
the White House, and Federal Trade Commission exercise functions which
affect these operations.

The activities of these agencies and the multiplicity of policies and regu-
lations which they have established and administer not only concern the
enormous communication industries but they vitally affect the lives of all
citizens. There is a real need, therefore, for an up-to-date book which
covers the principal functions of these agencies and sets forth briefly the
basic policies and rules which govern these industries and the services they
provide the American people. This volume attempts to meet this need.

It cannot of course be a substitute for the Federal Register and reference
services such as Radio Regulation by Pike and Fischer which report regu-
larly the complete text of governmental orders, statements of policy and
regulations. Nor can it take the place of expert legal and engineering coun-
sel so often needed by the broadcaster and communications carrier to assure
full and effective compliance with all governmental requirements. In fact,
it is hoped that one of the purposes the book may achieve is to point up
the necessity of expert counsel for those engaged in such a complex field
of operation.

Avoiding the minutiae of regulation, its design is to bring together in
one handy volume basic information essential to an understanding of how
our unique regulatory system developed and how it operates and generally
what qualification tests and rules of conduct must be complied with by those
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entrusted with the privilege of operating these communication media.

This book is mainly concerned with the FCC and its control of broad-
casting. To understand fully, however, the factors that brought the FCC
into being, some knowledge of the early developments of the telegraph and
telephone industries is essential. Hence the chapter, “A Talking World,”
in Part I is included.

Since the FCC has the responsibility of regulating all telegraph and
telephone service of an interstate and foreign character, what it does or
does not do in these fields may be related to or may influence its actions
with respect to broadcasting. It is appropriate, therefore, that some reference
be made to its functions in these fields.

The work is divided into six major divisions. Part I discusses the primary
technological, economic and social factors which led to the creation of the
American system of broadcasting, combining private enterprise and limited
governmental regulation. In addition to the developments in wire and wire-
less communication (including the fierce struggle for survival between the
telegraph and telephone industries), there is a review of the mushroom
growth of radio broadcasting following the First World War. Included in
this review are some of the early microphone celebrities and types of
programming which emerged, and the problems which plagued the young
industry—technical interference and “chaos in the ether”, wave piracy,
hucksterism, censorship and monopoly—and the resulting public concern
which precipitated legislative action and the establishment of the Federal
Radio Commission in 1927 and its successor, the FCC, in 1934,

Part II defines the statutory powers and functions of the FCC and de-
scribes its organization and administrative machinery. Included is a discus-
sion of conflicting points of view as to the extent of its powers and a
historical review of legislative and administrative actions which have led to
its present organizational structure and pattern of operation. There is a
special chapter on the Federal Trade Commission and its controls over
broadcast advertising. A glimpse is also taken at other agencies of govern-
ment—Federal, state and local—which have influence or exercise controls
over special areas and phases of broadcasting.

Part III is concerned with the broadcasting spectrum and the rules gov-
erning frequency allocation for the various classes of radio and television
services—Standard Broadcast (AM), Frequency Modulation (FM), Tele-
vision, International Broadcasting, and Auxiliary and Experimental Radio.
Problems of classification, utilization and conservation of radio frequencies,
with which the FCC is currently faced, are also discussed.

Parts IV and V deal with the hard facts of regulation—governmental
requirements which must be met to get a license, responsibilities which
must be assumed and conduct which must be avoided if one is to keep a
license. As an outgrowth of the recent quiz scandals and payola practices,
Congress, in 1960, enacted legislation imposing new restraints and re-
sponsibilities on radio and TV stations. All these, as well as other important
license requirements, are fully covered.
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Part VI analyzes some of the current problems of regulation and suggests
clarifying legislation and other remedial measures, which, the author be-
lieves, would make regulation more effective.

Finally, it is believed that the reader will find the Appendix to be most
useful. It contains those parts of the Communications Act, as amended
which are related to broadcasting; a detailed and documented chronology
of the FCC and its leadership from 1934 to 1960; recent FCC policy state-
ments on program responsibilities of radio and television stations and the
complete radio and television codes (as recently revised) of the National
Association of Broadcasters; and FTC guides for broadcast advertisers plus
other useful information.

In the preparation of this work, a high premium has been placed upon
completeness and accuracy of documentation. Where Commission cases are
referred to, citations in both the FCC Reports and Pike and Fischer’s
Radio Regulation (RR) are given if the publications were available at the
times the cases were decided. The FCC suspended publication of its annual
reports of decisions from 1950 to 1957 and Pike and Fischer did not begin
their publication until 1945.

Where references are made to the Federal Register (Fed. Reg.), the
Pike and Fischer citations are also given, if the matter referred to did not
occur prior to 1945. Where specific FCC rules and regulations are recited,
their section numbers are given and their locations in Pike and Fischer are
also indicated. The complete text of cited regulations may also be found
under the appropriate section numbers in Title 47, Telecommunications,
Code of Federal Regulations (CFR).

Footnotes appear at the end of each chapter. Many of them contain not
only the citations of documentary sources but clarifying, explanatory and
supplementary materials that may be of interest and use to the reader.
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CHAPTER 1

A Talking World

Do you not know that all the world is all now one single whispering
gallery?—WooDrow WILSON

The vastness and efficiency of modern communication media contrast
sharply with the limited and crude facilities in use during the early period
of our nation’s history. There were no telephones, no radios, and no ocean
cables. There was some tinkering with telegraphy but its utility for com-
munication had not yet been demonstrated. The postal service had been es-
tablished, but stage coach travel was slow and it took days and days to get
a message across the oceans, and communications to and from foreign
countries required weeks and even months to reach their destinations.

The semaphore system had come into use and its enthusiasts envisioned
its development on a nation-wide basis. Consideration was given to a plan
by which intelligence could be relayed visually from city to city, using
signalling stations placed a few miles apart.! But this system had obvious
limitations. It could not be used at night or during cloudy weather. Con-
sidering its limited utility, it would be expensive to establish and maintain.

The pressing need for improved methods of communication in a rapidly
expanding nation stimulated experimental studies. As early as 1837, Sam-
uel Morse and Alfred Vail had demonstrated that intelligence could be
transmitted over wires and recorded by means of electromagnetism.2 The
equipment which they first used had little to suggest the efficiency of mod-
ern telegraphic apparatus. After some improvements, however, Morse
pleaded with Congress for an appropriation to build an experimental line
between Washington and Baltimore. He aroused interest, but some Con-
gressmen were skeptical. He was called a “crank” and ridiculed for vision-
ary ideas. Some Congressmen thought it would be questionable politics to
approve a subsidy to carry on a project which they associated with “mes-
merism” and “animal magnetism.”3

Despite the mockery, Morse was able to muster enough votes to get an
appropriation. On March 3, 1843, Congress passed a bill giving him
$30,000 to construct his telegraph line.* A year later the line was com-
pleted, and on May 24, 1844 it was formally opened with special cere-
monies in the old Supreme Court room in the Capitol. Congressional
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leaders and other high government officials heaped praises and congratula-
tions upon the proud and happy Morse.’

A New Era of Social and Economic Growth. The use of electromag-
netic energy for long distance communication had definitely proved its
worth. Henceforth it was destined to play an increasingly important part
in the social and economic progress of the nation and the world.

By 1856, many telegraph companies had been organized and lines be-
tween many major cities had been established. This expansion continued
at a rapid pace during the War between the States. In October, 1861, a
line was completed to San Francisco providing service across the country.®
President Lincoln, despite reverses at Bull Run, was not too busy to
acknowledge receipt of several messages which came over the line during
the first few days of its operation.’”

The successful use of wire communication during the War gave impetus
to its peace time development. The social and economic utility of this new
facility was now generally recognized. Important negotiations and trans-
actions, which formerly required weeks and even months to accomplish
could now be completed in a few hours or days, and the parties were thus
enabled to devote time and capital saved to new enterprises.

There followed a period of intense rivalry between telegraph companies.
Cut-throat competition was the order of the day. Rates were drastically
cut in some sections of the country. While a few small companies were
able to survive this period of ordeal, many were unable to stand up against
unrestrained competition and the economic power of giant monopoly.

While the war of wires was being waged, scientists were making new
discoveries and developing new techniques. Technical improvements in-
creased the carrier capacity of the wires. The development of apparatus for
automatic transmission made it possible to send and record several thou-
sand words per minute.

These developments and improvements were enormously helpful to news
reporting. Following the construction of the Morse wire in the early days,
telegraphic news reports carried by such papers as The National Intelli-
gencer and the Washington Madisonian became popular features with the
reading public. During the years that followed, with the improvement and
extension of wire facilities, news agencies such as the Associated Press
developed a thriving business. By the turn of the century, the newspapers
of the country were sending news messages over Western Union facilities
totaling hundreds of millions of words per year.

As Robert Thompson has pointed out in his excellent book, Wiring a
Continent, the growth of the telegraph had a profound effect upon the life
of the nation. He was referring to the early period of telegraph history, but
what he had to say applies equally well to developments which came later.
“Men from all walks of life and for a variety of reasons, employed the new
means of communication.”8 Persons away from home could keep in close
touch with their families. Urban life was made more secure by the use of
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telegraph for police and fire alarms. The farmer, merchant, banker, broker,
the capitalist and the journalist constantly were broadening their base of
operations as it became possible to transmit and receive intelligence
quickly over hundreds and thousands of miles. In fact, the telegraph was a
vital factor in the development of the American system of free enterprise.

Wires, Cables and World Community. Not all the developments by
any means took place in this country. Scientists in Germany, Russia,
France and other European countries did important experimental work
in electrical communication and it achieved considerable growth in these
countries during the forties and fifties. It had made a beginning during
those early years in India, Australia, China, Japan, Turkey and some
countries in Central and South America.?

It was only natural for men to begin thinking of connecting links among
nations. Early in his career, Morse had predicted the spanning of the
Atlantic and the ultimate development of a world-wide telegraphic net-
work. After long and heroic efforts with many disheartening setbacks, the
Atlantic Telegraph Company, under the courageous leadership of Cyrus
Field, completed the construction of the first Atlantic cable.1

On August 5, 1858, a few days after the cable was laid, the New York
Evening Post commented that “the hearts of the civilized world will beat
in a single pulse, and from that time forth forevermore, the continental
divisions of the earth will in a measure lose their conditions of time and
distance . . .”

A few days later, the Queen of England sent a message over the cable
to the President of the United States in which she prophesied that it would
prove an additional link between Great Britain and the United States,
“whose friendship is founded upon their common interest and reciprocal
esteem.”!! President Buchanan replied, expressing the hope that the cable
might “prove to be a bond of perpetual peace and friendship between the
kindred nations, and an instrument destined by Divine Providence to
diffuse religion, civilization, liberty and laws throughout the world.12

The first Atlantic cable functioned spasmodically for a time and then
went completely dead. The approach of the War between the States pre-
vented any immediate attempts to put down another one. Within one year
after the War, however, two new cables were in successful operation pro-
viding a continuous flow of intclligence between the United States and
Europe.'s By 1870, a large part of the world was embraced by a network
of telegraph wires. This expanding web of wires was having a vital effect
upon international relations and the development of world community.

The Ring of the Magneto-Bell. While this vast telegraphic expansion
was taking place, scientists were experimenting with the idea that human
speech might be transmitted over wires. In 1876, Alexander Graham Bell,
working in his laboratory in Boston, demonstrated that it could be done.1¢
He had worked out an apparatus which included an electro-magnet, a
U-shaped iron bar with a coil of wire wrapped around one limb and a
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thin plate of iron attached to the other. A membrane diaphragm was
stretched across the tube to serve as a mouthpiece. After some experi-
mentation, he was able to produce undulations of electric current in the
circuit, corresponding to the vibrations in the voice, thereby transmit-
ting continuous and intelligible speech.

Bell took advantage of every opportunity to demonstrate how the new
contrivance worked. He exhibited it at the great Centennial Exposition in
Philadelphia in 1876 where thousands of people from all parts of the
world had a chance to view its operations.’® The novelty of it interested
people but few at that time realized its possibilities. Most persons con-
sidered it something to play with and afford amusement. They thought
little of its economic and social utility.

The telephone instruments which were first used in the seventies were
crude and inefficient. A crank had to be turned vigorously. One talked into
an odd appearing mouthpiece, and yelling often was necessary to over-
come the howls and hisses of static so that one might be heard and under-
stood at the other end of the line. The telephone was built in separate
parts and the connections between the magneto bell, transmitter and bat-
tery were run around and tacked on the wall. It was troublesome, expen-
sive and unsightly. The pictures of the original telephone as carried in the
advertisements of that day present an amazing contrast to the dial tele-
phone of today so compactly built that it can be put in an overcoat
pocket.1®

Improvements came quickly. The original telephone with separate,
sprawling parts was soon replaced with one more compactly built. The
new model had the magneto bell mounted on a base board, behind which
were concealed in a box all connecting wires for the transmitter. The bat-
tery box was attached to the baseboard and served as a miniature desk on
which one could write while conversing on the phone.!?

Public interest in the use of the telephone increased so fast that by
March, 1881, there was only one city in the country with more than
15,000 people that did not have a telephone exchange.'® There were fre-
quent comments in magazines regarding the increasing value of these
telephones to community life. In cases of sickness, fire, theft or other emer-
gencies, they saved life and property. Business men were finding them
essential to the development of trade. They facilitated social contacts and
group enterprise.

The Struggle for Supremacy. The growth of telephonic communication
presented a real threat to the telegraph industry. The telephone offered a
convenience and personal contact not provided by the telegraph. It was
one thing to read a short, printed message from a friend 200 miles away
but it was something else to hear that friend’s voice over the telephone.
To meet the competition of the expanding telephone service, Western
Union began building telephone exchanges of its own throughout the
country.'?
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The Bell company retaliated by bringing suit for infringement of its
patent. The legal contest was settled out of court in 1879, Western Union
admitting the validity of the Bell patents. The Bell company agreed to
purchase the Western Union telephone system and to stay out of the
telegraph business.20

This arrangement gave the Bell interests a clear field for the develop-
ment of telephone service. They organized a new company in 1890 and
under the leadership of Theodore N. Vail, moved forward rapidly. Vail
had already formulated plans for a nation-wide system of inter-connected
telephones, using long distance lines. Five years later, the American Tele-
phone and Telegraph Company was established in New York for the pur-
pose of providing long distance service.?! On October 18, 1892, Bell sent
the first message over a wire from New York to Chicago, and by the end
of the century telephone toll service had become a flourishing business.

Technological developments had improved the quality of long distance
communication. A report of the American Institute of Electrical Engineers
published in 1904 gave a good summary of major improvements. The
efficiency of long distance circuits had been vastly improved. A large part
of the country was supplied with long distance lines built of sturdy copper
wire. Improved equipment replaced the clumsy hand-operated magneto
machines which required the subscriber to furnish his own current and
keep his battery in working condition. The old system had been superseded
by the single central station battery, a few cells of which were able to do
the work of many and could be maintained more economically and
efficiently. In most large cities, underground cables had replaced the ap-
palling and unsightly maze of wires above the streets.2?

In 1905, the Bell system as a whole had more than 4 million subscribers
and handled on an average more than 7,000 calls per minute, 460,000 an
hour and close to 11 million a day. The distance of the calls varied from a
few feet to more than 1600 miles. The Bell company was handling nearly
forty times as many messages as the telegraph companies. More than
30,000 towns and cities were connected by the wires of the system.2

This was not all. Beginning in the early nineties, numerous smaller com-
panies not connected with the Bell system were established. By 1901, in-
dependent exchanges were being operated in 45 states and in the terri-
tories, with an investment of 100 million dollars and over a million tele-
phones.24

Not all the development had occurred in the United States. In 1878,
only two years after Bell had invented the telephone, public telephone ex-
changes were opened in London, Manchester and Liverpool. By 1891,
Glasgow, Paris and Berlin were operating similar exchanges. The expan-
sion continued, and in 1910 all the principal cities in the world had tele-
phone service. It was estimated there were about ten million telephones in
use, nearly two-thirds of which were in this country. The total number had
almost reached the 15 million mark by 1915.25
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Wireless Wizardry. But the telephonic achievements which cvoked
exclamatory utterances from journalists of that day could not compare
with the wireless wonders which were alrcady on the way. As previously
mentioned, in 1901 Marconi thrilled the world with the transmission of
electromagnetic signals across the Atlantic Ocecan.?¢ In March, 1903, the
first transoceanic radiogram appeared in the London Times. A few years
later, De Forest transmitted speech across his laboratory, using an audion
amplifier which he had invented.?” This made voice amplification possible
and was the basis for the development of radio telephony.

By 1915, the American Telephone and Telegraph Company had in-
augurated regular telephone service between New York and San Francisco.
It was this same year, with the use of the Audion tube, that Bell engincers
were able to span the Pacific and Atlantic oceans by means of radio
telephony.?8

World War I brought many improvements in radio communication. By
1925, transoceanic telephony using radio waves had been developed to
the point that it was almost as reliable as that by wire and cable. During
the next few years, tele-communications developed rapidly and literally
revolutionized the pattern of living in many parts of the world.

On December 31, 1932, telegraph and cable companies then reporting
to the Interstate Commerce Commission had capital assets amounting to
more than 250 million dollars. Western Union and International Tele-
phone and Telegraph Corporation transmitted over 125 million messages
that year. The telephone industry had an investment of over 5 billion dol-
lars with an annual income running more than a billion. In 1932, there
were over 17 million telephones in use in the country. There were nearly
ninety million miles of wire, more than enough to reach from the earth
to the moon and back again more than 150 times.?®

In 1934, the year the Federal Communications Commission was created,
a vast network of wires extended to every major part of the globe with
more than 32 million telephones in use. What a century before had been a
multiplicity of provincial habitations, widely separated by time and space
and scattered over the face of the earth, was now a talking world with the
various parts literally linked together by wires and electromagnetic waves.
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CHAPTER 2

Eliminating the Static

The ether is a public medium and its use must be for public benefit. . . .
The dominant element for consideration in the radio field is, and always
will be, the great body of the listening public, millions in number, country-
wide in distribution.—HERBERT HOOVER

The technological development of radio and its effective use in tele-
graphic and telephonic communication paved the way for broadcasting.
From about 1910 to the end of the first World War, sporadic, experi-
mental attempts were made to broadcast programs for general reception.
For example, in 1910, standing on the stage of the Metropolitan Opera
House in New York City, Enrico Caruso sang an aria into a paper cone
attached to a musician’s tripod. Inside the cone was a vibrating diaphragm
attached to a telephone wire which ran to the laboratory of the young
scientist, Lee W. De Forest, located some distance away. The voice of the
world famous tenor was carried over this wire and then transmitted
through space by De Forest to wireless operators on various ships at sea.!

As early as 1909, a radio telephone transmitting station in San Jose,
California (later assigned call letters KQW) began broadcasting. In 1917,
station 9XM at the University of Wisconsin (subsequently identified as
WHA) began experimental broadcasts of musical programs.?

During this early period, amateur operators, or “hams” as they were
popularly called, scattered in various parts of the country, with transmit-
ting and receiving equipment located in pantries, basements and attics,
were entertaining one another with small talk and recorded music and
were exchanging ideas on the wonders of wireless telephony. In 1916, one
of these amateur operators by the name of David Sarnoff (later to become
one of the great leaders in the broadcast industry) proposed that regular
musical and talking programs be presented by radio. He suggested the
manufacture of a “radio music box,” complete with amplifying tubes and
a loudspeaker telephone. He expressed confidence that within a few years
millions of these sets could be sold to the general public.3

Early Microphone Celebrities. His confidence was fully justified. Fol-
lowing the first World War, there was a rapid development in the radio
art. With technological improvements which came out of the War, imagina-

10



tive business men such as Sarnoff applied their minds to the development
of broadcasting as a means of public entertainment and enlightenment, at
the same time foreseeing its vast commercial possibilities.

Great talent was brought before the microphones. For example, Fritz
Kreisler caused a sensation when he performed over KDKA in Pittsburgh’s
Carnegie Hall on January 26, 1922.* Likewise, people were thrilled over
the broadcast of grand opera by a station in Chicago.® John McCormack,
noted Irish tenor, and Lucrezia Bori, Metropolitan opera star, gave their
initial radio performances on the New York station WEAF in January,
1925. Many persons in the New York area heard them and the theatres
complained of the competition.®

Lighter music was featured by some stations and attracted large audi-
ences. There were the Kansas City Night Hawks who brought jazz music
and night club atmosphere to millions of fans in the Midwest. WOS in St.
Louis featured Harry M. Snodgrass, known popularly as “King of the
Ivories,” at that time serving a three year term for forgery in the Missouri
State Prison. Vincent Lopez became a national celebrity as he and his
traveling orchestra broadcast popular rhythm over WEAF and other sta-
tions. The harmony team of Jones and Hare, “The Happiness Boys,” made
their debut on WEAF in December, 1923 and “The National Barn Dance”
was in full swing several months later on WLS in Chicago.

During the early twenties, station WEAF was broadcasting the popular
news analysis of H. V. Kaltenborn, then Associate Editor of the Brooklyn
Daily Eagle and whose fame spread rapidly, soon making him a national
figure. About the same time, Harold “Red” Grange, famous All-American
half-back, was bringing dramatic accounts of sports events over the facil-
ities of WOC in Davenport, Iowa. Station WJZ in New York broadcast a
World Series game for the first time in October, 1921 and about two years
later Graham McNamee presented a play-by-play report of the Series in
his first network sports assignment.®

For the first time in history a speech in the halls of Congress was broad-
cast when President Harding read his message on December 6, 1923.
Woodrow Wilson broke his silence of four years when on Armistice Day
of the same year he addressed the American public through microphones
installed in his home.®

Advertising Values Recognized. The value of radio as an advertising
medium was being increasingly recognized. For example, during the early
twenties, numerous commercial companies used the facilities of station
WEAF in New York to advertise their products. There was The Eveready
Hour sponsored by the National Carbon Company, which urged listen-
ers to buy the dry-cell Eveready battery for their receiving sets. To attract
listeners, the company featured celebrities such as John Drew, Julia Mar-
lowe, George Gershwin, Weber and Fields, and Irvin S. Cobb.1® More and
more advertisers sponsored programs, featured high priced talent and en-
larged the markets for their products or services.
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Educational and Religious Uses. The educational values of radio were
not overlooked during those early years. For example, Judith Waller, one
of the great pioneer women in commercial radio, became widely known
for her contributions to public service broadcasting, including her carly
leadership in the University of Chicago Round Table. In May, 1923, WJZ
in New York began the first University of the Air, featuring talks on
economic problems of the day.!!

Many colleges and universities had their own stations and were bringing
to eager listeners professional lectures, inter-collegiate debates, musical
and dramatic shows and market reports. By 1925, some institutions were
offering formal instruction by radio and there was much talk among edu-
cators about extending its use for the teaching of a wide variety of subjects
to the general public.

Religious programs were featured by many stations in those early days.
On January 2, 1921, KDKA broadcast the first “Church of the Air.” As
early as 1922, the “Great Commoner,” William Jennings Bryan, was trans-
mitting via radio his message of salvation to vast numbers of churched
and unchurched people. In 1925, Reverend Howard O. Hough established
the “First Radio Parish Church in America,” a non-sectarian organization,
using the facilities of Station WCSH in Portland, Maine. Father James R.
Cox of Pittsburgh became widely known for his presentation of the Cath-
olic message from the Old St. Patrick’s Church through the facilities of
WIJAS.!2

The “Peddlers of the Air’. But all was not sweetness and light. There
were the “peddlers of the air” who victimized listeners with their “get rich
quick” schemes. Astrologers, fortune tellers, experts on dandruff and fall-
ing hair and other quacks found ready access to the microphones in many
communities.

The mercenary medicine men presented a special problem. Hucksters
such as Dr. John R. Brinkley made extravagant claims for their medicine
and cures, swelling their bank accounts with cash which flowed in daily
from unsuspecting and trusting listeners. Dr. Brinkley broadcast a program
of hillbilly music and medical talks over his station KFKB in Milford, Kan-
sas. In connection with this program he advertised his famous “goat-
gland” operation as a sure and effective means of revitalizing elderly
gentlemen. He openly defied the American Medical Association and
through his broadcast braggadocia and buffoonery attracted literally thou-
sands of older men from all parts of the United States to his clinic in
Milford. There he performed “revitalizing” operations for a fee which
averaged about $750.

For years he exploited a publicly owned radio channel to hawk his
medical quackery. Finally, the Federal Radio Commission cancelled his
license and put a stop to his predatory practice in Kansas.!* Unable to
operate on an assigned frcquency in this country, he subsequently sccured
a high-powered transmitter in Mexico and beamed his medical gullery
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back into this country, using the call letters XER. He established new hos-
pitals in Del Rio, Texas and Little Rock, Arkansas where he continued
his “revitalizing” therapy. For ten years thereafter he carried on his
“border raids” and comc-on games until in 1941 a wholesale reallocation
of frequencies and reductions in transmitting power of stations along the
border, resulting from a treaty with Mexico and other North American
countries, dealt a death blow to his 100,000-watt XER .14

Robert J. Landry in his book, The Fascinating Radio Business, has
given an interesting account of the hawking activities of Brinkley and
other radio hucksters during those early days:

Brinkley was definitely the most colorful of the motley assortment of self-
promoters who came to radio in the early years. There were hysterical clergy-
men, enemies of Wall Street, enemies of chain stores, enemies of Catholics,
Jews and Negroes, promoters of patented heavens. Tea-leaf Kitty from Jersey
City went on the radio and offered to answer any three questions in a sealed
envelope for one dollar. The meaning of the stars, the stock market, the
future life could all be learned by enclosing cash. Falling hair or teeth could
be arrested—ijust write. Fortunes in real estate could be made overnight—just
write. Home cures for this, that or the other thing were available—just
write.'®

Frenzied Competition for Radio Audience. In the whole history of
scientific discovery there perhaps has never been so rapid a development
of knowledge for popular use as in the field of radio. In 1920 there were
only about three radio stations providing regular program service to the
public. By 1924, there were more than 500 on the air with programs avail-
able to most of the homes in the country. The sales of radio reccivers and
other apparatus at that time were averaging about a million dollars a day.
It was estimated that over 200,000 persons were employed in the broad-
casting industry.’® In homes, offices, workshops and hotels, in cities, towns
and rural areas, Americans were huddled around receivers with earphones
clamped to their skulls listening in awe and wonderment to programs
coming through the “ether” from stations far and near.

Broadcasters vied with one another for the listener’s attention and inter-
est. Advertisers were looking for the programs and talent that would attract
the most listeners and provide the best market for services and goods.
Some stations stepped up their power, jumped frequencies and changed
hours of operation at will in a frenzied effort to enlarge their coverage
arcas and audiences and achieve competitive advantage.

While some broadcasters entered into agreements with respect to power,
use of frequencies and hours of operation, there were many others who
refused to do so. In deliberate, cut-throat fashion, some broadcasters at-
tempted to interfere with and drown out the signals of lower-powered
stations. Francis Chase, Jr., in his informal history of broadcasting, Sound
and Fury, has described the general situation at that time as one where
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“chaos rode the air waves, pandemonium filled every loud-speaker and
the twentieth century Tower of Babel was made in the image of the
antenna towers of some thousand broadcasters who, like the Kilkenny cats,
were about to eat each other up.”??

The Growth of Networks. Network operation had reached a fairly
advanced stage by 1925. Its development had come rapidly. On January
4, 1923, with a special circuit set up between WEAF in New York City
and WNAC in Boston, a program originating at WEAF was transmitted
simultaneously by the two stations. According to official reports, this was
the first network broadcast.!®

WEAF was then owned by the American Telephone and Telegraph
Company. At that time the Bell company claimed exclusive rights under
certain patents and patent-licensing agreements to sell radio time and
operate “toll broadcasting stations.” By the end of 1925, it had expanded
its network to include 26 stations as far west as Kansas City. The company
was selling time to advertisers over a basic network of 13 stations at
$2600 per hour with a gross income of about $750,000 per year.®

The Radio Corporation of America also got an early start in network
broadcasting. In the spring of 1923, RCA acquired control of WJZ in
New York City and later that year constructed and started operating WRC
in Washington. Its first network broadcast occurred in December, 1925,
and included WJZ and the General Electric Company station WGY in
Schenectady.2¢

Because of the restrictive policy of the AT&T in refusing to furnish wire
service to broadcasting stations not licensed under that company’s patents,
RCA was hampered in the early development of its network. For a time,
the radio company was compelled to use telegraph wires. Their transmis-
sion quality was much inferior to that of the telephone lines operated by
the Bell system.2! Also, since the telephone company claimed the exclusive
right to sell time for broadcasting, RCA made no charge for the use of its
facilities and was handicapped in developing the commercial aspects of its
network.?2

In 1926, the Telephone Company withdrew from the broadcasting field
and transferred its radio properties to RCA, Westinghouse, and General
Electric, and agreed to make its lines available to RCA for network pur-
poses.z

That same year, RCA formed a corporation, the National Broadcasting
Company, to take over its network business with the outstanding stock
owned by RCA, General Electric, and Westinghouse. Subsequently, RCA
purchased all the stock interests of GE and Westinghouse in NBC and the
latter company became a wholly owned subsidiary of RCA.24

The Columbia Broadcasting System was organized in 1927. Its original
network consisted of 16 stations. By this time, NBC had increased its out-
lets to 48. This made a total of 64 stations affiliated with the two chain
systems, providing regular network service to every part of the country.?®
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The Listeners Become Critical. With the continued growth of cities and
metropolitan areas, expanding industries, and developments in transporta-
tion, life in America was taking on an increasingly complex pattern. It
was far removed from the simple life of the early American Indians who
found smoke rings and fire-arrows adequate to meet their needs for long
distance communication. Telegraph, telephone and radio had facilitated
this remarkable social and economic growth and had become an indis-
pensable part of a highly developed civilization. Communication lines and
channels had become the nerve fibers through which the organization of a
great democratic nation of 120 million people was made to function.

More and more the average citizen realized this. He became increasingly
conscious that his individual comfort and happiness as well as that of the
community and nation were dependent upon the efficiency of these media.
The security of his home, family, and job, the welfare of his local institu-
tions—the church, the school and other community enterprises—all were
tied up with communications service. In the language of the courts, these
public utilities were “clothed with the public interest,” and the citizen was
voicing more concern with the way they were managed and operated.

He became more critical. The free and unrestrained transmissions of
radio operators on ships at sea too often interfered with the music,
speeches, baseball scores, weather reports and market information that he
and thousands of others were trying to get from broadcast stations.

Many listeners complained of excessive and offensive advertising on
radio programs. They deplored frequent interruptions by sponsors adver-
tising hair nets, soaps, facial creams, etc.

Censorship, Monopoly and Demagoguery Deplored. There was com-
plaint against censorship. Political speakers didn’t like the idea of having
to submit manuscripts to station managers, who often deleted portions of
the speeches. Men like the elder Robert La Follette and Norman Thomas
insisted there should be no censorship of their radio speeches because of
the prejudice or fears of station managers.

There were bitter attacks against the growth of monopoly in the radio
industry. Frequent editorials in newspapers and magazines deplored the
growing concentration of control in a few large companies. The Federal
Trade Commission condemned what it termed an illegal monopoly in the
manufacture and sale of radio apparatus.?6 In 1924, Station WHO in
Des Moines, Jowa refused to carry the speech of Senator La Follette in
behalf of his candidacy for President on the Progressive ticket. He asserted
that “a monopoly had been formed to prevent him from going on the
air.”??

In a letter to the New York Times dated August 28, 1924, Congressman
Emanuel Celler protested against what he termed an “absolute monopoly”
in radio. He charged that the monopoly was “manifesting itself against
candidates for public office who desire to use the radio for campaign
purposes.”28
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There were general grumblings at the time about propagandists, re-
ligious zealots and unprincipled persons with axes to grind and a motley
of demagogues and hucksters seeking to reach radio audiences with their
peculiar brands of publicity. There were protests against radio programs
not in good taste, and the excessive usc of phonograph recordings was
vehemently condemned.

With respect to radio, the decade from 1920 to 1930 can most cer-
tainly and appropriately be referred to as “the roaring twenties.” A fast
and furious growth in the industry, wave piracy, offensive advertising,
monopoly and other disturbing conditions brought demands from the pub-
lic that the government do something to correct the situation generally
thought to be a “conglomerate mess.”

Interference Becomes Intolerable. Herbert Hoover, then Secretary of
Commerce, found much of his time taken up answering letters, telegrams
and telephone calls from listeners complaining about technical interfer-
ence. Typical of the complaints were those which came as a result of two
church broadcasts in Washington. For three successive Sundays in 1922,
two stations in the Capitol City broadcast services from these churches at
the same time on the same wave length. The result was anything but
heavenly. What poured from the receivers was a pain-provoking jumble
of noise that was more conducive to neuroses than quiet religious wor-
ship. Large numbers of distressed listeners appealed to Secretary Hoover
to straighten out the tangle. “Dante’s Inferno can be no worse than the
noises that come to us in Florida,” wrote one distraught listener to the
Secretary.

From every section of the country came similar appeals for relief from
static and interference. For example, on May 15, 1922, the Radio Broad-
casting Society of America asked Secretary Hoover to revoke the license of
Station WIJZ in New York, alleging that it wantonly interfered with the
operation of fifteen other stations.?

Hoover was tremendously interested in the problems of broadcasting
and was eager to improve a situation which some authorities thought was
threatening to kill the art and industry. However, his authority to regulate
radio was limited. By a 1910 Congressional Act, it was made unlawful for
a ship carrying fifty or more persons to leave any port of the United States
unless equipped with efficient radio communication facilities.?® The Sec-
retary of Commerce and Labor (as he was then called) was given the
power to make regulations for the proper execution of this law.

The Titanic disaster of 1912 prompted Congress to strengthen the safety
provisions of the 1910 law. A new act was passed implementing treaty
obligations of the United States in connection with the use of radio by
ships at sea, and specifying procedure to be followed in transmitting and
answering distress calls. Other provisions of the 1912 Act required every
radio station to secure a license from the Secretary of Commerce and
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Labor, made compuisory the employment of a licensed operator, and
specified bands of frequencies for different classes of stations.3!

But still the law gave the Secretary no discretionary power. There
were no general standards by which he could choose among applicants for
stations. He had no authority to specify particular frequencies, power,
hours of operation or the period of a license. There were certain regulations
in the law designed to prevent or reduce interference between stations, but
in large measure, broadcasters chose their own wave lengths and oper-
ated much as they pleased.

Hoover and his staff gave a great deal of thought to what might be done
to correct the situation. Because of his interest in their problems, troubled
broadcasters and listeners sought his help and advice. As an unofficial
arbiter, he was able to settle many serious conflicts and disturbances in the
radio field. He became convinced, however, that the serious impediments
to effective broadcasting in this country could not be removed until the
government was given actual and not nominal authority to regulate the
radio industry. Accordingly, he called a conference of radio experts to dis-
cuss the possibilities of new and remedial legislation.

New Legislation Recommended. The meeting assembled in Washing-
ton, D. C. on February 27, 1922. After two months of study and investiga-
tion, the conference unanimously recommended the immediate extension
of the regulatory powers of the government, and drafted technical provi-
sions for submission to Congress.32

Wallace H. White, Jr., then Congressman from Maine, took the lead in
drafting a bill along the lines suggested, and stated that the proposed legis-
lation would provide for a “traffic cop of the air.” In submitting the report
of the Committee on the Merchant Marine and Fisheries which had held
hearings on the bill, Congressman White said in part:

On December 27, 1922, there were in operation in the country 21,065
transmitting radio stations. Of these, 16,898 were amateur stations, 2,762 were
ship stations, 569 were broadcasting stations, 39 were coast stations, 12 were
transoceanic stations, and there were a few others not necessary to be enumer-
ated . . . There are, however, in addition to them, receiving stations to the
estimated number of 2,000,000.

He further pointed out that 279 government stations were using 122 of
the total wave lengths then available, leaving only 29 for more than 17,000
private stations of all classes. He said:

There must be an ordered system of communication on the air into which
all users of the ether must be fitted or there can be no intelligible transmission
by this means. It is as difficult for two stations in the same locality to simul-
taneously transmit on the same wave length as it is for two trains to pass each
other upon the same track. A schedule for transmission of messages in the
air is as essential as a schedule for the movement of trains upon land. The
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primary purpose of the pending bill is to give the Secretary of Commerce such
powers of regulation and control as are needed to relieve the present con-
gestion in and to bring about a more orderly and efficient use of the ether.®®

Despite the chaotic situation, the House and Senate could not agree on
legislation, so Hoover called a second conference in 1923. Important
commercial, scientific, and public organizations were represented. Since
Congress had failed to act, the main purpose of the meeting was to work
out administrative methods to reduce the ever-increasing interference to
radio reception. The result was a recommendation for reallocation of fre-
quencies which would place all broadcasting stations in a band from 550
to 1,350 kilocycles and assign other frequencies for amateur, government
and marine use. The Department of Commerce adopted the recommenda-
tions and the interference problem was considerably alleviated.3¢

But Hoover was still concerned over the inadequacy of the law. There
were thousands of radio stations of various types operating in the United
States and along the coasts. He was expected to see that they were in-
spected but he had only a few men to do the work. He kept urging Con-
gress to give the government more power to regulate broadcasting and
additional money to employ adequate personnel.

Hoover Calls More Conferences. Congress continued to study the
problem and Hoover continued to call conferences. At the Third National
Radio Conference which assembled on October 6, 1924, he declared that
“we must have traffic rules, or the whole ether will be blocked with chaos,
and we must have safeguards that will keep the ether free for full develop-
ment.”3%

In a statement to the press on December 31, 1924, he referred to both
the appreciative and critical attitudes of the public regarding radio and its
impact upon American life:

Listeners are becoming more and more appreciative of the real service of
radio and increasingly critical, both as to the character of the matter furnished
them and as to the efficiency with which it reaches them.

The whole broadcasting structure is built upon service to the listeners. They
are beginning to realize their importance, to assert their interest and to voice
their wishes. Broadcasting must be conducted to meet their demand, and
this necessarily means higher character in what is transmitted and better qual-
ity in its reproduction to the ears of the listener.

The broadcasters as a whole are alive to the situation. There is a growing
realization on their part of the public responsibilities they assume in conducting
an agency so greatly affecting the cultural progress of our people.*

At the Fourth National Radio Conference in November, 1925, he re-
iterated the need for effective regulation. “We must face the actualities
frankly,” said this engineer who later was to become President. “We can
no longer deal on the basis that there is room for everybody on the radio
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highways. There are more vehicles on the roads than can get by, and if
they continue to jam in, all will be stopped.”s?

“We hear a great deal about freedom of the air, but there are two par-
ties to freedom of the air, and to freedom of speech, for that matter.
Certainly in radio I believe in freedom for the listener . . . Freedom can-
not mean a license to every person or corporation who wishes to broad-
cast his name or his wares, and thus monopolize the listener’s set.”38

He further observed that “we do not get much freedom of speech if 150
people speak at the same time at the same place”. With 578 independent
stations in operation, he expected that there would be a wide latitude for
the expression of opinions on social, political and religious questions. He
did not feel, however, that any broadcaster could rightly complain that he
had been deprived of free speech if he was compelled to prove that there
was “something more than naked commercial selfishness in his purpose.”s?

He then stated a philosophy that was to become the basis for govern-
ment regulation of broadcasting in this country from that day to this; that
“the ether is a public medium, and its use must be for public benefit;”
and that the main “consideration in the radio field is, and always will be,
the great body of the listening public, millions in number, countrywide in
distribution. There is no proper line of conflict between the broadcaster
and the listener . . . Their interests are mutual, for without the one the
other could not exist,4°

The Radio Act of 1927. That 1925 conference recommended legisla-
tion giving the Federal government authority to issue licenses, assign wave
lengths, and determine the power of broadcast stations. But the Confer-
ence cautioned against extending governmental authority “to mere matters
of station management, not affecting service or creating interference.”4!
Governmental censorship was strongly opposed.

Two important developments the following year made new legislation
imperative. A Federal court held that a station owner could not be pun-
ished for disregarding a frequency assignment made by the Secretary of
Commerce.*? Shortly thereafter, the Attorney General sounded the death
knell for Federal regulation under the then existing law when he ruled
that the Act of 1912 gave the Secretary no authority to limit frequency,
power or time used by any station.®

Congress had been holding hearings intermittently for several years but
never had been able to agree on legislation. The chaotic condition of radio
in 1926, however, intensified the determination of Congressional leaders to
compromise differences and get a law passed. The public was fed up on
the nightly chorus of heterodyne squeals caused by a multiplicity of broad-
casters operating on the same channels. Congress was impelled to act.

Out of the 1926 Congressional hearings, in which leaders in govern-
ment, education, religion, industry and labor urged Congress to remedy the
intolerable situation, came a bill which the House and Senate finally agreed
upon. It became law on February 23, 1927.4
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This Radio Act of 1927, while imperfect in some respects, was an im-
portant step in the direction of effective radio regulation. It provided for
a commission of five members with authority to grant, renew or revoke
station licenses. It was provided that after one year, all authority was to
be vested in the Secretary of Commerce except that he would have no
authority to revoke a license and would be required to refer to the Com-
mission all applications for licenses, renewals or modifications thereof,
about which there might be any controversy.

It was definitely established by the Act that the radio spectrum belonged
to the public and that a broadcaster acquired no ownership rights in a fre-
quency when granted a license. Before he could be granted a license or a
renewal of one, he was required to show that the public interest would be
served. Thus the government was given authority to make a systematic
assignment of frequencies and, within limitations, to set standards and
make rules for the operation of radio stations.*®

Actually, the authority provided in the law never became vested in the
Secretary of Commerce. Congress from time to time extended the one year
limitation and the Federal Radio Commission continued to function as
originally provided until the passage of the Communications Act of 1934
when all authority to regulate radio was vested in the Federal Communi-
cations Commission.

The Federal Radio Commission established the regular broadcasting
band from 550 to 1,500 kilocycles, and provided for a 10 kilocycle separa-
tion between stations. A general reallocation of frequencies brought about
a more equitable distribution of radio facilities throughout the country
and eliminated much of the station interference.

“Radio Became the Fifth Estate”. With the help of this new “traffic
cop of the air,” general radio reception rapidly improved. Interference was
reduced. Static continued to be some bother, but became less troublesome
as the years passed. Head phones were soon replaced by attractive table
sets and cabinet models. By 1930, national networks were doing a flourish-
ing business. Plans were underway for the erection of an immense struc-
ture in the heart of New York City to cost $250,000,000. It was to cover
three square blocks and rise 60 stories in the air. It was to be called Radio
City, house the studios of the National Broadcasting Company and be-
come the radio center of the world.

Will Rogers was thrilling millions of listeners with his down-to-earth
philosophy and humor. Jack Pearl, popularly known as Baron Munchau-
sen, had become top billing with his comedy on the Lucky Strike Hour.
He was the forerunner of a galaxy of radio stars who captivated the Amer-
ican people with their talent—Ed Wynn, Eddic Cantor, George Jessel, Joe
Penner, and a host of others. There were the entertainment teams—the
Duncan Sisters, Amos 'n Andy, Bergen and McCarthy, Fibber McGee and
Molly, to mention only a few. Paul Whiteman’s orchestra and the New
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York Philharmonic Symphony had become network features and were
being heard regularly from coast to coast.

The superbly modulated and melodious voice of Milton J. Cross was
reaching the eager and appreciative ears of music lovers throughout the
country as he announced the broadcasts of the Metropolitan Opera. Wal-
ter Damrosch had achieved his ambition to broadcast musical education
to the nation. The Columbia Broadcasting System was bringing to the
classrooms of America “The School of the Air,” offering a variety of sub-
jects designed to supplement formal instruction. The inimitable Ted Hu-
sing was reporting important sports events to millions of excited fans. The
CBS “Church of the Air” had become an established radio pulpit for every
major religious faith. Father Charles E. Coughlin was causing a national
furor, espousing the cause of his National Union for Social Justice over an
independent network.

In 1932, Harold La Fount, then a member of the Federal Radio Com-
mission, reported that there were 17 million radio receivers in homes
throughout the country.*® Popular stars such as Kate Smith were estimated
to have audiences approaching the 5 million mark.*” According to a sur-
vey covering 16 groups of stations and embracing 93 cities, almost 25
million dollars were spent for radio advertising during 1932, with about
half the amount expended to promote the sale of food, beverages, drugs,
toilet articles, automobiles, and tobacco.48

Ted Husing, in his delightful book, Ten Years Before the Mike, at-
tempted in 1935 to recapture the psychology of broadcasting during that
early period:

. . . Big names of the stage, screen and concert platforms began to appear in
the broadcast schedules. With symphony orchestras broadcasting Beethoven
and eminent clergymen starting “churches of the air,” the most finical artists
could no longer look on radio as a cheap toy. As a result, delight undreamed
of by the masses, music, drama, comedy, romance, travel, enlightenment of
every sort—in a word (consulting my Webster), culture, pressed down and
running over—began to flow freely from early morning till late night alike
into the hovels of Pittsburgh steel workers and the mansions of Southampton
millionaires. Radio became the Fifth Estate.*

Inadequate Regulation of Telephone and Telegraph Service. Rules
established by the Federal Radio Commission had helped to alleviate the
chaos which had characterized radio in its formative years and had given
impetus to the rapid and healthy development of the broadcasting indus-
try. This Commission, however, had no authority to regulate telephone and
telegraph companies now doing an enormous interstate business. In 1910,
Congress had provided for the Federal regulation of these companies but
the law was never adequate.* Regulatory authority had been assigned to the
Interstate Commerce Commission, but that agency was largely concerned
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with railroad transportation, and communications received comparatively
little attention.

Numerous state commissions had been established but their ability to
regulate industries which had become national in scope was seriously
limited. They were powerless to regulate communication services extend-
ing across state lines and into foreign countries.

Felix Frankfurter, then a professor of law at Harvard University, ex-
pressed the opinion in 1930 that throughout the United States the ma-
chinery of utility regulation had shown strain. He made note of the
growing public feeling that not only had the purposes for which these state
commissions had been designed—to serve the interests of the consumers—
not been realized, but that actually the regulatory systems had been oper-
ating to defeat these purposes.®!

In 1932, Dr. W. W. Splawn, Special Counsel for the House Committee
on Interstate and Foreign Commerce, which had undertaken a special
study of communications companies in the United States, wrote that the
“American people are entitled to know if they are being over-charged for
service” and stressed the need for more effective regulation. He expressed
the feeling held by many at the time that a new Federal commission should
be created to make an intensive study of telephone and telegraph com-
panies with particular respect to their accounts, their methods of figuring
depreciation, their operating expenses, their contracts for service, and their
political activities.5?

The telegraph and telephone industries more and more were making
use of radio for point to point communication in both their domestic and
foreign business. At the same time, the expansion of the broadcasting in-
dustry depended greatly upon the use of wire and cable facilities, particu-
larly in the development of network operations.

As previously pointed out, prior to 1926, the Bell System had owned
and operated broadcast stations. It had established its own network, manu-
factured and sold broadcast transmitting equipment, and furnished wire
facilities to other broadcasters. It restricted the use of wire facilities to
promote its own broadcasting activities and to protect its patent position.

After July, 1926, when the company sold its stations, it limited its
radio activities to the furnishing of wire facilities to broadcasters. By rea-
son of its patent position, its extensive wire networks, and its restrictive
policies, it had attained a dominant position in the broadcasting field.
Despite this monopoly, and the almost total dependence of broadcasters
upon the Bell System for network operation, the telephone company, prior
to 1934, had not committed itself to the principle that the furnishing of
wire service to broadcasters was a part of its public service responsibility.5?

There was increasing public awareness of the inter-dependency of the
radio and telephone business as well as that of the telegraph companies.
It became apparent that the efficiency, economy and growth of these media
depended greatly upon how well their operations were coordinated. It fol-
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lowed, therefore, that effective regulation of any one of them required
an understanding of the others and the working relationships of them all.

Accordingly, experts in the communications field such as Dr. Splawn
felt there was imperative need for the establishment of a comprehensive
national policy covering all these media, with a single Federal agency
designed and equipped to administer the policy and make rules imple-
menting it.

Roosevelt and the FCC. It was the perception of this need that
prompted President Roosevelt to initiate a study of the over-all problem
during the summer of 1933. Pursuant to his directive, the Secretary of
Commerce appointed a governmental committee to consider the formula-
tion of a national policy.* This committee found that regulation at the
Federal level was divided among various governmental agencies. Radio
was under the jurisdiction of the Federal Radio Commission; to a limited
extent, as already mentioned, the Interstate Commerce Commission was
authorized to regulate interstate telephone and telegraph carriers but did
very little to exercise its powers; minor jurisdictions over wire services,
at one time or another, had been vested in the Postmaster General and the
President. The Committee was of the opinion that this division of author-
ity was not conducive to effective regulation and recommended that a new
Federal commission be created to which all existing authority would be
transferred.5®

David Sarnoff, President of the Radio Corporation of America, appeared
before the House Committee on Interstate and Foreign Commerce on
May 16, 1934 and testified in support of the principle of unified regulation
of the communications industry. He said:

We have always believed in the necessity for effective regulation of com-
munications by a single governmental agency, and we pledge our complete
support to the President’s views as expressed to Congress in his message of
February 26, in which he urged the creation of a single agency to be vested
with the authority now lying in the Federal Radio Commission, together with
that authorized over communications now vested in the Interstate Commerce
Commission.

To make this authority complete, I would suggest that the present authority
of the Postmaster General over communications covered in the Post Roads
Act, which includes the power to fix rates for governmental telegrams, be also
transferred to the new Commission. Similarly, the power of the Executive De-
partment, covering the granting and regulation of cable landing licenses,
should likewise be transferred to the new Commission. Only in this manner
can the United States develop a unified and progressive communications policy,
both national and international.

Foreign nations give much thought to the control and effective planning of
their international communication services. The creation of a single Federal
regulatory body in this country will mark a most constructive step in the com-
munications history of the United States. We therefore hope that the Communi-
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cations Act of 1934 will become law and that under that law the Federal
Communications Commission will be promptly established.*®

Many other important leaders in industry, government and education
supported Mr. Sarnoff’s point of view. And after extensive hearings and
debate, the Congress enacted the Communications Act of 1934, abolishing
the Federal Radio Commission and creating the Federal Communications
Commission with authority to regulate all interstate and foreign com-
munication by means of wire or radio. The President signed the bill and it
became law on June 19, 1934.57

Thus it was that the basic Federal law governing communications was
established. It was an outgrowth of a long evolutionary process which had
been going on for many decades. The law has now been in effect for more
than twenty-five years. It has been amended from time to time, but its
basic features remain very much the same today as they were in 1934
when the law was adopted.

The story of how the Communications Act of 1934 and the FCC came
into being is the story of America’s struggle to achieve maximum benefits
from communications under a system of democratic, free enterprisc. Both
literally and figuratively, our people sought to eliminate static in the field
of communications. They chose private ownership and management but
insisted that there be government regulation for the protection of the pub-
lic interest.

In the next part of this book, the more important features and provisions
of this law as adopted in 1934, will be reviewed and the powers, functions
and organizational structure of the FCC which it created will be described.
The study, of course, will have more meaning and value if made in terms
of the technical, social, economic and cultural developments discussed in
this and the preceding chapter.
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CHAPTER 3

The Statutory Powers and Functions
of the FCC

When one segment of society, whether it be government or industry or
some other, is vested with unlimited authority over radio, then freedom is
threatened and democracy suffers. It is diversification and balance of con-
trol that we want in American radio.—PAUL A. WALKER*

One of the distinctive features of the Communications Act of 1934 is
that it envisages private ownership and operation of telegraph, tele-
phone and broadcasting facilities. Prior to the passage of the Act, however,
there had been some pressures on Congress from time to time to establish
a system of government ownership patterned after systems adopted in
other countries. In the early days, for example, Samuel Morse tried to
persuade Congress to take over telegraph communication. He thought it
would be better if the government would assume complete control of its
use and development.! He was supported in this view in 1845 by the Post-
master General who stated that “the use of an instrument so powerful
for good or evil cannot with safety to the people be left in the hands of
private individuals . . .2

Many years latet in 1913, Postmaster General Burleson, influenced by
Congressional agitations, publicly declared:

A study of the constitutional purposes of the postal establishment leads to
the conviction that the Post Office Department should have control over all
means of the communication of intelligence. The first telegraph line in this
country was maintained and operated as a part of the postal service, and it
is to be regretted that Congress saw fit to relinquish this facility to private
enterprise . . .8

He observed that in other countries the government owned and operated
communications services and he advocated that the government in this
country do the same .4

There was a resurgence of this type of advocacy at the time of America’s

* Former chairman of the FCC,
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entrance into the First World War. It again reached a high pitch during
the depression years as revolutionaries and agitators, encouraged by the
social anxiety of the period, attempted a demolition job on the free enter-
prise system.

But Congress, always influenced by the traditional conservatism of the
American community, consistently resisted this panacean advocacy. Un-
willing to run the risk of what Justice Holmes called “interstitial detri-
ments”® that may result from radical and abrupt social change, Congress
rejected the idea of government ownership of communications media in
this country.

At the same time, as heretofore pointed out, telecommunications had
become so vital to American life that the public demanded that they be
more strictly regulated by the government. And it was this growing psy-
chology in the early thirties that precipitated Congressional action, result-
ing in the Communications Act of 1934. A basic feature of the law,
therefore, is its establishment of a national policy regarding these media
which makes the public interest paramount and sets up adminstrative ma-
chinery to execute this policy. At the same time, it provides for private
operation with legislative restrictions against governmental intrusion and
control. Important sections of the law as they pertain to broadcasting are
reproduced in Appendix I, including the Communications Act Amend-
ments, 1960, adopted by the 86th Congress and approved by the President
on September 13, 1960.

Scope and Limits of Federal Authority. As stated in Section I, the
broad purpose of the Communications Act (hereinafter sometimes referred
to as the Act) is “to make available, so far as possible, to all the people of
the United States a rapid, efficient, nation-wide, and world-wide wire
and radio communication service with adequate facilities at reasonable
charges . ..” (emphasis supplied), and the Federal Communications Com-
mission was created, with centralized authority to carry out this policy
and enforce the provisions of the Act.®

As pointed out in the previous chapter, the Radio Act of 1927 was re-
pealed and the powers and functions of the Federal Radio Commission
were assigned to the new agency. The limited authority with respect to wire
communications vested in the Interstate Commerce Commission and the
Postmaster General were likewise transferred.”

In the establishment of the 1934 Act, Congress was careful not to
encroach upon the authority of state governments. Section 2 makes it
emphatic that no part of the Act applies to communications which are
purely intrastate in character.® Its application is limited to interstate and
foreign communication.? The FCC, therefore, cannot prescribe rules for
communication services which are strictly local in character and do not
cross state boundaries. For example, the rates charged and the service
provided in connection with telephone calls and telegrams transmitted and
received over wires that do not cross state boundaries are not regulated
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by the FCC. These are regulated by state public utility commissions. Con-
gress recognized, however, that information available to these state agen-
cies might be useful in dealing with interstate and foreign communication
and provided in the Act that the FCC might “avail itself of such coopera-
tion services, records, and facilities” as might be provided by any State
commission. !0

Under the “commerce clause” of the Constitution, Congress had the
power to establish a federal agency to regulate interstate and foreign com-
munications.!’ In the early administration of the Communications Act,
however, the question was raised whether radio transmissions not crossing
state lines constituted “interstate commerce” and were subject to federal
jurisdiction. The courts answered this question in the affirmative. In 1933,
the Supreme Court said that “no state lines divide the radio waves, and
national regulation is not only appropriate but essential to the efficient use
of radio facilities.”!2

Since any radio emission, regardless of its range, may affect or cause
interference to other radio signals crossing state lines, it is subject to the
regulatory authority of the FCC.'® As Judge Freed in U.S. v. Betteridge,
(N.D. Ohio, E. Div., 43 F. Supp. 53, 55) pointed out, because of the
natural characteristics of electromagnetic waves “all transmissions of en-
ergy, communications or signals by radio, either use an interstate or for-
eign channel of transmission or so affect interstate or foreign channels as
to require the regulation of their use” if the purposes of the Communica-
tions Act are to be carried out effectively.!

What this means is that the FCC has exclusive regulatory jurisdiction
with respect to any type of radio transmission, and can require every sta-
tion regardless of its power and range to have a license and to operate
under rules established by the Commission. Attempts by state govern-
mental agencies to exercise authority in this field are invalid and have been
so held by the Federal courts.s

Monopoly Condoned and Condemned. When the Act was adopted, the
telegraph and telephone industries had come to be recognized as “natural
monopolies” in this country. History had shown the folly of free competi-
tion with wasteful duplication of facilities. Yet experience had also dem-
onstrated that monopolies often resulted in abuse of power with infliction
of unreasonably high and discriminatory rates upon the public. As protec-
tion against these predatory practices, Congress subjected both services
and charges of interstate and foreign “carriers for hire” to FCC regulations.

Section 201 of the Act makes it the duty of these telegraph and tele-
phone companies to furnish service on request and to connect with one
another to establish through routes.’® The section further declares that
these public utilities must be fair and reasonable in their “charges, prac-
tices and classifications.” Section 202 prohibits preferences in charges or
services and 203 requires the publication of all rate schedules.!?

The FCC was given authority to determine and prescribe reasonable
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charges and standards of service and to require carriers subject to the
Act to file an inventory of all or any parts of their properties, classified by
units and showing original costs and estimated costs of reproduction less
depreciation. The Commission was also given “free access” to all proper-
ties of the carriers and their “accounts, records, and memoranda.”!8

While recognizing and sanctioning regulated monopoly in domestic wire
communication services, Congress wanted to encourage competition be-
tween cable and radio in the foreign communication business. Wires and
cables were first used for regular telegraph and telephone service between
the United States and other countries. Subsequently, wireless transmission
was developed, and, as heretofore pointed out, by 1934 radio telegraphy
and telephony had become well established in the overseas service. Con-
gress was concerned that no arrangements or agreements of any kind
should be made which might unduly restrain competition between cable
and radio as two separate and distinct means of international communi-
cation.® Accordingly, Section 314 of the Act provides that any such
contrivances or deals involving unfair methods of competition are un-
lawful.20

Broadcasting: a Field of Free Competition. Unlike the telegraph and
telephone industries, Congress recognized the field of broadcasting as one
of free competition. Radio and television stations broadcasting programs
intended to be received by the general public are not considered to be
“common carriers for hire.”?! The Commission, therefore, was not given
any authority to require stations to make their facilities available to every
member of the public who might request them and has no power to de-
termine or regulate the rates charged for the sale of broadcasting time.

To guard against the tendencies toward monopolistic control in broad-
casting which had already developed in 1934, Congress declared in Section
313 of the Act that “all the laws of the United States” relating to unlawful
restraints of trade are applicable to the manufacture and sale of radio
apparatus and to broadcasting in general.?? The section further provides
that if any broadcaster is found guilty of the violation of any such laws
the court hearing the case may revoke the license of the station. In the
event the court assesses this extreme penalty, Section 311 prohibits the
Commission from granting any further radio authorizations to the guilty
party.2?

Public Ownership of Broadcast Channels. The tangible facilities in-
cluding wire and cables and other physical apparatus used by telephone and
telegraph “carriers” and broadcasting stations are privately owned. While
the use of these properties is regulated by the FCC, the actual title to the
properties is vested in the carrier companies and the broadcast licensees.
This is not true with respect to broadcast channels which they employ.
Section 301 asserts with crystal clarity that one of the purposes of the Act
is “to maintain the control of the United States over all the channels of
interstate and foreign radio transmission.”2* It is provided that these chan-
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nels can be used for limited periods of time only under licenses granted by
federal authority and that no such license is to be construed as creating
“any right beyond the terms, conditions, and periods of the license.”25

The law states that “no station license shall be granted by the Commis-
sion until the applicant therefore shall have signed a waiver of any claim
to the use of any particular frequency or of the ether as against the regula-
tory power of the United States because of the previous use of the same,
whether by license or otherwise.”28

General Powers of the FCC. Section 303 of the Act sets forth the
general powers of the FCC with respect to broadcasting. The Commission
is authorized to classify stations, prescribe the nature of their service, de-
termine what power and type of technical facilities they shall use, the time
they shall operate, where they shall be located and the areas they shall
serve. It also may inspect equipment and installations and may designate
and cause to be published the call letters of stations.2?

One of the most important powers is that of allocating channels to the
various classes of broadcasting service and the assignment of frequencies
for station operation. In these functions, the Commission is under a statu-
tory mandate to make “a fair, efficient, and equitable distribution of radio
service” among the various states and communities.28

To prevent a recurrence of the bedlam in the ether which had bedeviled
radio in earlier years, the framers of the 1934 Act gave the Commission
specific authority to make regulations “necessary to prevent interference
between stations.”?® But it was not enough simply to perform “traffic cop”
functions. To carry out its powers and keep pace with a dynamic and fast
growing industry, the Commission was required to “study new uses for
radio, provide for experimental uses of frequencies and generally encour-
age the larger and more effective use of radio in the public interest.3® It was
also given authority to make such rules and regulations and prescribe such
restrictions and conditions as might be necessary to carry out the provi-
sions of the Act.31

Authority To Regulate Network Stations. At the time the Radio Act of
1927 was passed there was Congressional concern that networks might
acquire monopolistic controls and unduly restrict competition in the indus-
try. In the debates on the 1927 Act, Senator Dill expressed the feeling of
anxiety prevalent in Congress and among independent broadcasters:

- the various radio organizations, including the Radio Corporation of
America and the American Telephone and Telegraph Co., are going ahead and
building up the chain stations as they desire without any restrictions because
the Secretary of Commerce has no power to interfere with them. Unless this
proposed legislation shall be enacted they will continue to do so and they
will be able by chain-broadcasting methods practically to obliterate the in-
dependent small stations . . .32

While the commission would have the power under the general terms of the
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bill, the bill specifically sets out as one of the special powers of the Commission
the right to make specific regulations for governing chain broadcasting . . .*

This section of the bill, providing that the Radio Commission had the
power to “make special regulations applicable to radio stations engaged in
chain broadcasting”, was passed and became Section 4 (h) of the Radio
Act of 1927.34 It was carried over verbatim and appears as Section 303 (i)
of the 1934 law, giving the FCC the same power to make such regula-
tions.3 It was the exercise of this authority by the FCC which subse-
quently resulted in the adoption of the network regulations which now
control the relations between the networks and their station affiliates and
to which detailed reference is made in Chapter 18.

It should be noted here that only licensees of stations and not networks
as such are covered by Section 303 (i). If these stations are affiliates, and
their relationships with networks affect their ability to operate in the pub-
lic interest, then the Commission is empowered by law to make special
rules governing their operations. It goes without saying that the effect of
exercising this power is an indirect control over the network organizations.

There has been growing sentiment in Congress during the past few years
in favor of amending the law, giving the FCC direct regulatory authority
over the networks. For example, a bill introduced in Congress in Feb-
ruary, 1960 (HR 11340) by Congressman Oren Harris would bring TV
and radio networks under FCC control, requiring “operating certificates”
for networks with proscriptions against illegality in programs, failure to
exercise control over matter broadcast, giving unfair advantages in matter
broadcast to products and services in which networks have interests, and
making contracts with affiliates not deemed to be in the public interest.
However, there is strong opposition to such legislation from some seg-
ments of the broadcast industry, and whether Congress will provide for
FCC regulation of the networks is highly problematical.

On May 4, 1960, the FCC expressed approval of bills pending in Con-
gress which would give the Commission power to regulate networks. The
Commission said it did not mean to suggest, however, “that the present
responsibility of station licensees under the Act should in any way be
diminished. Rather, the responsibilities which would be placed upon net-
works under these bills should complement, and not substitute for the
existing responsibilities of broadcast stations.” (FCC Mimeograph No.
88411).

Licensing Powers. Of all the powers possessed by the FCC none is
more important than that which pertains to its licensing functions. Sec-
tion 308(a) of the Act gives the Commission authority to grant construc-
tion permits and station licenses or modifications or renewals thereof.
Paragraph(b) of the same section specifies that all such applications “shall
set forth such facts as the Commission by regulation may prescribe as
to citizenship, character, and financial, technical, and other qualifications
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of the applicant to operate the station,” and other information pertaining
to ownership of facilities, proposed frequency, power, hours of operation,
and the purposes for which the station is to be used.38

At any time after the filing of an application, or during the period of a
license, the Commission may require from the applicant or the licensee
additional information to determine whether the application should be
granted or denied or the license should be revoked.?” Such information
must be submitted in written form under oath or affirmation.3®

No construction permit or station license, or any rights pertaining
thereto may be transferred, assigned or disposed of in any manner with-
out the prior approval of the Commission. Section 310(b) requires the
filing of a written application for such transfer or assignment and the
written consent of the Commission.3®

If upon examination of any application, it appears that the appli-
cant is not qualified or that a grant would not serve the public interest, the
Commission has the power to deny the application. The applicant, how-
ever, must be given an opportunity for a public hearing before the decision
is made final, as provided in Section 309(b).40

If the licensee fails to operate substantially as required by his license
or fails to observe or violates any provision of the Act or regulation of the
Commission, the agency may issue a cease and desist order with respect to
the offense. In the case of willful or repeated violations of the law or
regulations as described in Section 312, the more serious penalty of license
revocation may be assessed. Before either a cease and desist order or li-
cense revocation can become final, however, the licensee must be given the
opportunity for a hearing as prescribed in paragraphs (c), (d), and (e) of
Section 312,41

As is discussed more fully in Chapter 21, Congress recently amended
Section 503, granting the FCC authority to impose forfeitures for willful
and repeated violations of the Act, certain sections of the Criminal Code,
United States treaties, or FCC regulations.

Station Operators. The Commission has the responsibility of classify-
ing and prescribing the qualifications of station operators and issues Ii-
censes in accordance therewith. Subject to the right of an operator to a
formal hearing as provided in Section 303(2), the Commission is vested
with power to suspend and revoke his license if convincing evidence shows
him guilty of any of the following offenses:

1. Violation of any provision of the Act, treaty or other agreement
binding on the United States or rules implementing the same.

2. Failure to carry out a lawful order of the master of a ship.

3. Willful damage to any radio installations.

4. Transmission of superfluous radio communications containing pro-
fane or obscene words; or willful transmissions of false or deceptive
signals or communications.
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5. Willful and malicious interference with any other radio communi-
cations.

6. Obtaining or attempting to obtain for himself or another an oper-
ator’s license by fraudulent means.**

Program Controls. Scction 326 of the Act specifically prohibits the
Commission from censoring radio and television programs. It reads:

Nothing in this Act shall be understood or construed to give the Commission
the power of censorship over the radio communications or signals transmitted
by any radio station and no regulation or condition shall be promulgated or
fixed by the Commission which shall interfere with the right of free speech by
means of radio communication.*®

There have been differences of opinion as to what this provision means.
Some have contended that it precludes any concern on the part of the
Commission with the program service of licensees, except in cases where
there arc violations of specific laws. A spokesman for this point of view is
FCC Commissioner T.A.M. Craven. On November 19, 1958, the FCC
adopted a public notice proposing to make certain revisions in Section IV
of its renewal application form 303.*4 The changes proposed pertain to
that part of the application form which elicits information regarding past
program service of a station and that intended for the future. Commis-
sioner Craven dissented to the proposed changes, contending that the
Commission exceeds its authority when it requires applicants for broadcast
facilitie