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Foreword

What has been and what should be the function of government in the
regulation of broadcasting?

These are the questions which this book attempts to answer. And they
arc important and difficult questions the answers to which will determine
the course of radio and television broadcasting for the next generation.

Most of the legal questions relating to both radio and television broad-
casting are relatively new. Very little precedent exists cither from the point
of view of the regulatory agencies or from that of the broadcasting media,
and although some of the problems have been explored, no final answers
have been given to some of the most important areas of controversy.

On the one hand, broadcasting is one of the media of mass communica-
tion and it is at least in part the inheritor of a long tradition in which the
problems of the regulation of the printed media were worked out. For three
centuries, the press fought to establish itself as an important element in the
political and social structure, and this importance has been recognized by
the inclusion of the guaranties of press freedom in the federal and state
constitutions. Our society has accepted the principle that although the
Ppress may not be completely free of all governmental regulation, it should
not be subject to any governmental regulation which impinges on the right
of the publisher to express his sentiments, no matter how objectionable, on
political and social issues.

To what extent is broadcasting the inheritor of this tradition? Theoreti-
cally and practically, broadcasting can perform many of the same essential
functions as the press. In practice it has made great strides in this direction.
On the other hand, radio and television broadcasting by the nature of their
means of transmission must, as compared with the printed media, subject
themselves to some degree of government regulation. To what degree has
been a question for discussion and some action since the advent of radio,
but many of the basic problems have not yet been solved. Because these
questions are important, because they have not yet been completely solved,
and because their solution is significant for our society, this is an important
book.

The author, Walter Emery, is well qualified to discuss the problems of the
relation of government to broadcasting. He has been director of a broad-
casting station, teacher of broadcasting, attorney and examiner for the
Federal Communications Commission, and student of legal and regulatory

xvii



problems of broadeasting. In addition, he has been consultant to the Joint
Council on Educational Television.

The history of the attempts to reconcile the historical tradition of freedom
of expression as applied to broadcasting and the practical necessity for gov-
crnmental regulation over the use of the air waves is a fascinating study
which the author has presented in a concise and readable form. Part VI,
A Look to the Future, brings together for the first time various proposals
which have been made for changes in the content as well as the structure
of governmental regulation of broadcasting.

Fred S. Siebert
Michigan State University
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Introduction

It has been a little over a hundred years since Samuel Morse transmitted
over a wire from Washington to Baltimore his historic message, “What
hath God wrought?” More than cighty years have passed since Bell and
Watson, in a lJittle garret on Court Street in Boston, made the discovery
that clectricity could be made to transmit human speech. More than a half
century ago Marconi thrilled the world by sending radio signals across the
Atlantic Occan.

Much of human progress in the past century may be attributed to the
discoveries of these men and the tremendous developments in long distance
communication which have followed their discoverics. Without the far-flung
telegraph, telephone and broadcasting facilities of today, the intricate pat-
tern of modern civilization and world community would be impossible.

A glimpse at the current dimensions of these communications media
indicates the vital and indispensable part they have come to play in Amer-
ican life. For the calendar year 1958, Western Union operated more than
four million miles of telegraph circuits, 21,200 telegraph offices and agen-
cies, and some 56,000 direct teleprinter and “deskfax” connections to
customers.! It has been estimated that the American people send more than
150 million telegrams each year.?

The telephone industry, comprising the Bell System and about 4,000
independent companies, operate nearly 70 million telephones, representing
an jndustry investment of more than $24 billion, with annual gross revenues
approaching $8 billion.3 It has been reported that we Americans use the
telephone more than one hundred billion times a year.*

In the international field, four cable and six radio companies furnish
telegraph and telephone service between the United States and every im-
portant point on the globe. In 1958, the revenues of these carriers exceeded
$100 million,® and during 1957, these companies transmitted more than
600 million words by telegraph and handled over a million and a half
telephone calls.®

As of July 1, 1960, there were 3,483 standard broadcast stations (AM)
on the air and an additional 98 under conmstruction.” At the same time,
there were 741 FM stations in operation and another 171 being built.® The
box score for TV was 79 stations on the air and 74 more soon to be on
the air.? ‘

These figures impressively indicate that the communications industries
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. . 'n
have become big business in America. The br.o?dcastmg nizlustry alone 1
1958 reported revenues in excess of $1,553 million dollars.

Educational broadcasting has now reached la.rge dimensions. ?or:ﬁgf;
160 noncommercial AM and FM stations are being operated b.y ed UEH o
institutions.!* About 50 educational TV stations are on the air, ulls e
among more than 25 states and serving areas w1th‘ a total popula ]éduca—
more than 45 million people.’> According to the Joint Counlel 0111)1 ol
tional Television, during the period from 1952 to 19.5 8, considerably mre—
than $50 million were spent by public and private interests to finance
search in the educational uses of TV, to help build educational stations,
and in other ways to promote educational telecasting.m. . o

There are more than 200 million radio and television receivers in ;
country, almost two-thirds of the world’s total supply. In fact, it is reporte

that we have far more receiving sets in the United States than bath tubs and
running water. Four out of every five city homes and half the farm homes
now h

ave them. This far surpasses the number of homes with vacuum
cleaners. Over ninety

per cent of our people are within range of at least
one TV station,14

As important and alluring as public broadcasting has come to be, quan-
titatively it is only a sma

Il part of the total picture. It is not generally
realized, that for every station which transmits programs to the general
public there are about eighty-five more sta

tions providing other useful serv-
ices. For example, there were, in 1959, more than 200,000 licensed stations
contributing to the cfficiency and safety of travel on land, water and in
the air.1s

Added to these are about 30,000 that serve public functions such as
police and fire protection 1 Al

such as the Disaster Commuy » Citizens Radio, Amateur
Broadeasting with thousands of transmitters authorized by the FCC. In
fact, at the close of the fisca] year 1960, the FCC had nearly 2.8 million
broadeast authorizations on its books,18

Thesc vast radio and b

roadeasting operations as well as the huge tele-
graph and telephone industries are so vital
of our people, it is unthi

to the security and well-being
inkable that they could be carried on effectively
without some governmenta regulation. Some have advocated in the past
that management should be free to Operate these facilities without public
regulation. Few persons toda » h

S owever, seriously entertain such a notion.
If for no other reason, in the field of by

] Oadeasting the problem of technical
interference accentuated by a crowded rag;

radio spectrum would be so great
that such a system of unrestrained o i
While there j
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private operation as we have it in America is the exception rather than the
rule. On the other hand, there arc those who urge that regulation should
be limited to mere technical matters and that other resteaints on free enter-
prise should be avoided.

There are varying shades of opinion between these two extremes. Speak-
ing with respect to radio, a former chairman of the Federal Communica-
tions Commission stated that he believed in “having as few controls of radio
as possible” and that government should exert a “minimum of interference
with the lives and fortunes of its citizens.”™?

Speaking along the same line but expressing another shade of opinion,
one of his predecessors at the FCC stated that what we need is “diversified
and balanced control™ and to achieve this balance “we must have effective
government regulation.”™

Whatever the individual differences of opinion may be, under the law,
we arc committed in this country to the basic principle that these com-
munication mechanisms are “clothed with the public interest,” and that the
people through their government have a right to set the general standards
for their operation, and that qualified persons may have the privilege of
operating them providing they offer a worthwhile service.

The Federal Communications Commission has the statutory responsi-
bility of regulating the many broadcasting stations which operate in this
country as well as all telegraph and telephone facilitics which provide inter-
state and foreign service. Other agencies of government including Congress,
the White House, and Federal Trade Commission exercise functions which
affect these operations,

The activitics of these agencies and the multiplicity of policies and regu-
lations which they have established and administer not only concern the
enormous communication industrics but they vitally affect the lives of all
citizens. Therc is a real nced, therefore, for an up-to-date book which
covers the principal functions of these agencies and sets forth briefly the
basic policies and rules which govern these industries and the services they
provide the American people. This volume attempts to meet this need.

It cannot of course be a substitute for the Federal Register and reference
services such as Radio Regulation by Pike and Fischer which report regu-
larly the complete text of governmental orders, statements of policy and
regulations. Nor can it take the place of expert legal and engineering coun-
sel so often necded by the broadcaster and communications carrier to assure
full and effective compliance with all governmental requirements. In fact,
it is hoped that onc of the purposes the book may achieve is to point up
the necessity of expert counsel for those engaged in such a complex field
of operation.

Avoiding the minutiae of regulation, its design is to bring together in
one handy volume basic information essential to an understanding of how
our unique regulatory system developed and how it operates and generally
what qualification tests and rules of conduct must be complied with by those
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cntrusted with the privilege of operating these communication media.

This book is mainly concerned with the FCC and its control of broad-
casting. To understand fully, however, the factors that brought the FCC
into being, some knowledge of the early developments of the telegraph and
telephone industries is essential. Hence the chapter, “A Talking World,”
in Part I is included.

Since the FCC has the responsibility of regulating all telegraph and
telephone service of an interstate and foreign character, what it does or
does not do in these fields may be related to or may influence its actions
with respect to broadcasting. It is appropriate, therefore, that some reference
be made to its functions in these fields.

The work is divided into six major divisions. Part I discusses the primary
technological, economic and social factors which led to the creation of the
American system of broadcasting, combining private enterprise and limited
governmental regulation. In addition to the developments in wire and wire-
less communication (including the fierce struggle for survival between the
telegraph and telephone industries), there is a review of the mushroom
gr9wth 9f radio broadcasting following the First World War. Included in
this review are some of the early microphone celebrities and types of
programming which emerged, and the problems which plagued the young
mdustry.—technical interference and “chaos in the ether”, wave piracy,
h“?km“s“}’ censorship and monopoly—and the resulting public concern
“"h"{h precipitated legislative action and the establishment of the Federal
Radio Commission in 1927 and its successor, the FCC, in 1934.

1"art .II dcﬁnc_s t}}e statutory powers and functions of the FCC and de-
i;:;;‘lacsflts o;;%arzlzanor{ and adn.x'mistrative machinery. Included is a discus-
ilistorica;()rxévilz:;ngf Iljt?;stli tici'fe\:sg Zs to the extent of its powers and a
its present organizational st  and rative actions W}.HCh have legl to
special chapto o 1 structure and pattern of operation. There is a
broadcast a%vc on 'c Fcc.ieral Trade Commission and its controls over

at other agencies of govern-
ent—F
‘glvcnrt I‘c.dcral, state and local—whlch have influence or exercise cﬁmtrols
o spccm} arcas and phases of broadcasting
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Part VI analyzes some of the current problems of regulation and suggests
clarifying legislation and other remedial measures, which, the author be-
lieves, would make regulation more cffective.

Finally, it is belicved that the reader will find the Appendix to be most
useful. It contains thozc parts of the Communications Act, as amended
which are related to broadeasting; a detailed and documented chronology
of the FCC and its leadership from 1934 to 1960; recent FCC policy state-
ments on program responsibilitics of radio and television stations and the
complcte radio and television codes (as recently reviced) of the National
Association of Broadeasters; and FTC guides for broadeast advertisers plus
other uscful information.

In the preparation of this work, 2 high premium has been placed upon
completeness and accuracy of documentation. Where Commission cascs arc
referred to, citations in both the FCC Reports and Pike and Fischer's
Radio Regulation (RR) arc given i the publications were available at the
times the cases were decided. The FCC suspended publication of its annual
reports of decisions from 1950 to 1957 and Pike and Fischer did not begin
their publication until 1945,

Where references are made to the Federal Register (Fed. Reg.), the
Pike and Fischer citations arc also given, if the matter referred to did not
occur prior to 1945. Where specific FCC rules and regulations are recited,
their section numbers are given and their locations in Pike and Fischer arc
also indicated. The complete text of cited regulations may also be found
under the appropriate scction numbers in Title 47, Telecommunications,
Code of Federal Regulations (CFR).

Footnotes appear at the end of cach chapter. Many of them contain not
only the citations of documentary sources but clarifying, explanatory and
supplementary materials that may be of intcrest and use to the reader.
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PART 1|

Prologue to Regulation



CHAPTER 1

A Talking World

Do you not know that all the world is all now one single whispering
gallery?~——Wo0DROW WILSON

The vastness and cfficiency of modem communication media contrast
sharply with the limited and crude facilitics in use during the carly period
of our nation’s history. There were no telephones, no radios, and no ocean
cables. There was some tinkering with telegraphy but its utility for com-
munication had not yet been demonstrated. The postal service had been es-
tablished, but stage coach travel was slow and it took days and days to get
a message across the oceans, and communications to and from forcign
countrics required weeks and even months to reach their destinations.

The semaphore system had come into usc and its enthusiasts envisioned
its development on a nation-wide basis. Consideration was given to a plan
by which intelligence could be relayed visually from city to city, using
signalling stations placed a few miles apart.! But this system had obvious
limitations. It could not be uscd at night or during cloudy weather, Con-
sidering its limited utility, it would be expensive to establish and maintain.

The pressing need for improved methods of communication in a rapidly
expanding nation stimulated cxperimental studics. As carly as 1837, Sam-
uel Morsc and Alfred Vail had demonstrated that intelligence could be
transmitted over wires and recorded by means of clectromagnetism.® The
equipment which they first uscd had little to suggest the cfficiency of mod-
ern telegraphic apparatus. After some improvements, however, Morse
pleaded with Congress for an appmpriation to build an cxpcrimcntal line
between Washington and Baltimore. He aroused interest, but some Con-

gressmen werc skeptical. Hec was called 2 «crank” and ridiculed for vision-
ary ideas. Some Congressmen thought it would be questionable politics to
approve a subsidy to carry on a project which they associated with “mes-
merism” and “animal magnetism.”

Despite the mockery, Morse was able to muster cnough votes to get an
appropriation. On March 3, 1843, Congress passed a bill giving him
$30,000 to construct his telegraph line.t A ycar later the line was com-
pleted, and on May 24, 1844 it was formally opened with special cere-
monies in the old Supreme Court room in the Capitol. Congressional
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i atula-

leaders and other high government oﬁicigls heaped praises and congr
i on the proud and happy Morse. rofag-
1!025 ;\IIEW Era Io)f Social and Economic (.}'rm.vth. The ﬁitglf elercoved i%s
netic energy for long distance commumcatlon. had (‘iel 1my oI;:tant part
worth. Henceforth it was destined to play an increasingly ﬂg
in the social and economic progress of the nation and tht? W; and lines be-

By 1856, many telegraph companies h?.d been organize o ontinued
tween many major cities had been established. This expanil ber. 1861, @
at a rapid pace during the War between 'ﬂ}e State:.s. In Oc Othe’country-c
line was completed to San Francisco providing service across o0 busy 10
President Lincoln, despite reverses at Bull. Run, was noth oline doring
acknowledge receipt of several messages which came over the

t few days of its operation.? .

th?l'filrs successfyul use of Iivire communication during the Wi.ll:' gave lr{lpet;‘sl
to its peace time development. The social and economic utility of this n

. . e ans-
facility was now generally recognized. Important negotiations and tr
actions, which formerly

required weeks and even months to accompéf};
could now be completed in a few hours or days, and the. parties were
enabled to devote time and capital saved to new enterprises. ces
There followed a period of intense rivalry between telegraph compan 1 .
Cut-throat competition was the order of the day. Rates were d{astlca Z
cut in some sections of the country. While a few small companies “{erst
able to survive this period of ordeal, many were unable to stand up again
unrestrained competition and the economic power of giant mon0p91y-
While the war of wires was being waged, scientists were making new

wi .
Ping new techniques. Technical improvements in-

discoveries and develo
creased the carrier capacity of the wires. The develo

automatic transmission made jt possible to send a
sand words per minute,

These developments ang improvements were enormously helpful to news
reporting. Following the construction of the Morse wire in the early dayS-,
telegraphic news Teports carried by such papers as The National Intelli-
gencer and the Washington Madisonian became popular features with the
rcading public. During the years that followed, with the improvement and
extension of wire facilities

» NEWS agencies such ag the Associated Press
developed a thriving business. B
of the country w

Y the turn of the century, the newspapers
totaling hundred

WS messages over Western Union facilities
s of millions of words
As Robert Thompson has po

per year.
Continent, the growth of the te

inted out in his excellent book, Wiring a
of the nation. He was

2 profound effect upon the life

referring to the early period of telegraph history, but
what he had 1o say applies cqually weli to developments which came later.
“Men from all walks of life and for a variety of reasons, employed the new
means of communication s Persons away from home could keep in close
touch with theip familics. Urban life was made more secure by the use of

legraph had
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telegraph for police and fire alarms. The farmer, merchant, banker, broker,
the capitalist and the journalist constantly were broadening their base of
operations as it became possible to transmit and receive intelligence
quickly over hundreds and thousands of miles. In fact, the telegraph was a
vital factor in the development of the American system of free enterprise.

Wires, Cables and World Community. Not all the developments by
any means took place in this country. Scientists in Germany, Russia,
France and other European countries did important experimental work
in electrical communication and it achieved considerable growth in these
countries during the forties and fifties. It had made a beginning during
those early years in India, Australia, China, Japan, Turkey and some
countries in Central and South America.®

It was only natural for men to begin thinking of connecting links among
nations. Early in his career, Morse had predicted the spanning of the
Atlantic and the ultimate development of a world-wide telegraphic net-
work. After long and heroic efforts with many disheartening setbacks, the
Atlantic Telegraph Company, under the courageous leadership of Cyrus
Field, completed the construction of the first Atlantic cable.??

On August 5, 1858, a few days after the cable was laid, the Ne\.v York
Evening Post commented that “the hearts of the civilized world will beat
in a single pulse, and from that time forth forevermore, the continental
divisions of the earth will in a measure lose their conditions of time and
distance . . .”

A few days later, the Queen of England sent a message over the cable
to the President of the United States in which she prophesied that it would
prove an additional link between Great Britain and the United States,
“whose friendship is founded upon their common interest and reciprocal
esteem.”! President Buchanan replied, expressing the hope that the cable
might “prove to be a bond of Perpetual peace and friendship be-tween the
kindred nations, and an instrument destined by Divine Providence to
diffuse religion, civilization, liberty and laws throughout the world "

The first Atlantic cable functioned spasmodically for a time and then

went completely dead. The approach of the War between the States pre-

vented any immediate attempts to put down another one. Within one year

after the War, however, two new cables were in successful. operation pro-
viding a continuous flow of intelligence between the United States and
Europe.?3 By 1870, a large part of the world was embraced by a network
of telegraph wires. This expanding web of wires was having a vital effect
upon international relations and the development of world community.
The Ring of the Magneto-Bell. MHe this vast telegraphic expansion
was taking place, scientists were experimenting with the idea that human
speech might be transmitted over Wires. In 1876, Alexaflder Graham Bell,
working in his laboratory in Boston, defnon§tfated that it could be done.4
He had worked out an apparatus which included an electrolgmagnet’ a
U-shaped iron bar with 2 coil of wire wrapped around one mb and a
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iaphragm was
thin plate of iron attached to the other. A m?mbrazzt e(il s%meggl per-
stretched across the tube to serve as a mc?uthpmce.l e cooront 1o the
mentation, he was able to produce undulations of elec

. . . transmit-
circuit, corresponding to the vibrations in the voice, thereby
’ . .
ting continuous and intelligible speech.

: e new
Bell took advantage of every opportunity to demonstrzft? giwozaion o
contrivance worked. He exhibited it at the great Centenm:ll ali'ts of the
Philadelphia in 1876 where thousands of people from fpit erested
world had a chance to view its operations,1% The .novelty o ons con-
people but few at that time realized its possibilities. Most 'IPlfe thought
sidered it something to play with and afford amusement. y
i its economic and social utility. .
lm'll?hgft:etlscphone instruments whicht}\,vere first used in the seventies were
crud

: into
rude and inefficient. A crank had to be turned vigorously. One talgdover-
an odd appearing mouthpiece, and yelling often was necessary
come the howls and hisses of static sq th

at one might be heard and unde:;
stood at the other end of the line, The telephone was buil.t in SePa;at_
magneto bell, transmitter and an-
tery were run around and tacked on the wall. It was troublesom‘e, C.XP:h .
sive and unsightly. The pictures of the original telephone as carrle('i 1mtele-
advertisements of that day present an amazing contrast t(? the dia ot
phone of today so compactly built that jt can be put in an overco
pocket,1¢ . ©
Improvements came ginal telephone with s(_aparahé
sprawling parts was soon replaced with ope more compactly l?uﬂt- T N
new model had the magneto bell mounted on a base board, behind whic
were concealed in a box all connecting wires for the transmitter. The bat-
tery box was attached to the baseboard ang served as a miniature desk on
which one could write while conversing on the phone 17
Public interest in the use of the telephone increased so fast that by
March, 1881, there was only one City in the country with more than
15,000 people that did

not have g telephone exchange.18 There were fre-
quent comments in mapay;

83zInes regarding the jnc
telephones to community life, Tn cases of sickness,
gencics, they saved life ang Property. Business men were finding them
cssential to the development of trade. They faci

group enterprise,

tated social contacts and
The S tfrugele for Supremacy.

quickly. The og

one thing to read
but it w



Wireless Wizardry. But the telephonic achievements which :I;’]Ol;i‘:
exclamatory utterances from journalists of that day could not c ioIl)ISIy
with the wireless wonders which were already on the way. As prev. o
mentioned, in 1901 Marconi thrilled the world with the transmlgS(S)I; he
clectromagnetic signals across the Atlantic Ocean.?6 In March, 1903,

. : ars
first transoceanic radiogram appeared in the London Times. A few ye

i i ion
orest transmitted speech across his laboratory, using an audi
which he had invented.2r Thjg made

voice amplification possible
the basis for the development of radio telephony.

amplifier
and was

telephony,2s

World War I brought many improvements in radio communication. By
1925, transoceanic telephon

Y using radio waves had been developed to
the point that it was almost i
the next few years, te

S in use, Wh
multiplicity of provincj i

) Separated by time and space
and scattered over (he face of the earth, was noy 5 talking world with the
various parts litcrally linked tog

cther by wires ang electromagnetic waves.
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CHAPTER 2

Eliminating the Static

. . ; nefit. . . -
The ether is g public medium and its use must be .for pubeC baiz p jz hways
The dominant element for consideration in the radio field is,

. . . 173 . country-
will be, the greqt body of the listening public, millions in number )
wide in distribution—Herpery Hoover

) . . in tele-
The technological development of radio and its effective use 1n
graphic and telephonic co

mmunication paved the way for brcfadcaSt‘:r%:
From about 1910 to the end of the first World War, sporadic, eXItJion.
mental attempts were made to broadcast programs for general recep
For cxample, in 1910,

: a
standing on the stage of the Metropolitan Oper:
House in New York City, Enrico Caruso san
attached to a musiciay’s tripod. Insi

As early a5 1909, a radio telephone transmitting station in San JOS;’
California” (later assigned ca]j letters KQw) began broadcasting. 1{1 1917,
station 9XM 4y the Universj sconsin (subsequently identified as
ts of musica] programs.2
ly period amateur operators, of “hams” as they were
Scattered in various partg of the country, with transn.llt‘
ing ¢quipment located in Pantries, basements and attics,
0§ one another iy small talk ang recorded music and
g ideas on the wonders of wirelesg telephony. In 1916, one
of these amateyy OPerators by the name of David Sarnoff (later to become
onc of the great leaders ip the broadeast industry) proposed that regular
musical and talkipo C presented by radio. He suggested the
manufacture of 3 “p s i R complete with amplifying tubes and
*Pressed confidence that within a few years
millions of these se the genera) public.3

Early Microphor, His confidence was fully justified. Fol-
lowing the firs World War, there

_ orld | Was a rapig development in the radio
art, With technological Improvementg which camy

¢ out of the War, imagina-
10

were exchangin



tive business men such as Sarnoff applied their minds to the development
of broadcasting as a means of public entertainment and enlightenment, at
the same time foreseeing its vast commercial possibilitics.

Great talent was brought before the microphones. For cxample, Fritz
Kreisler caused a sensation when he performed over KDKA in Pittsburgh’s
Carnegie Hall on January 26, 1922.% Likewise, people were thrilled over
the broadcast of grand opera by a station in Chicago.® John McCormack,
noted Irish tenor, and Lucrezia Bori, Metropolitan opera star, gave their
initial radio performances on the New York station WEAF in January,
1925. Many persons in the New York area heard them and the theatres
complained of the competition.t _

Lighter music was featured by some stations and attracted large audi-
ences. There were the Kansas City Night Hawks who brought jazz music
and night club atmosphere to millions of fans in the Midwest. WOS in St.
Louis featured Harry M. Snodgrass, known popularly as “King of the
Tvories,” at that time serving a three year term for forgery in the Missouri
State Prison. Vincent Lopez became 2 national celebrity as he and his
traveling orchestra broadcast popular rhythm over WEAF and other sta-
tions. The harmony team of Jones and Hare, “The Happiness Boys,” made
their debut on WEAF in December, 1923 and “The National Barn Dance”
was in full swing several months later on WLS in Chicago.”

During the early twenties, station WEAF was broadcasting the popular
news analysis of H. V. Kaltenborn, then .Assomate Editor of the Brooklyn
Daily Eagle and whose fame spread rapidly, soon making him a national
figure. About the same time, Harold “Red” Grange, famous All-American
half-back, was bringing dramatic accounts of sports events over the facil-
ities of WOC in Davenport, Towa. Station WIZ in New York broadcast a
World Series game for the first time in October, 1921 and about two years
later Graham McNamee presented a play-by-play report of the Series in
his first network sports assignment.®

For the first time in history a speech in the halls of Congress was broad-
cast when President Harding read his message on December 6, 1923.
Woodrow Wilson broke his silence of four years Vyhen on Armistice Day
of the same year he addressed the American public through microphones
installed in his home.? . .

Advertising Values Recognized. T?le value of radio as an advertising

medium was being increasingly recogmze.d. For example, .dUring the early
twenties, numerous commercial companies used the facilities of statjon
WEAF in New York to advertise their products. There was The Everead .
Hour sponsored by the National Carbon Company, ‘which urgeq Jisten-
ers to buy the dry-cell Eveready battery for their receiving sets. To attract
listeners, the company featured celebrities such as .John Drew, Julia Mar-
lowe, George Gershwin, Weber and Fields, and Ixzvm S..Cobb_lo More and
more advertisers sponsored programs, featured high priced talent 44 en-
larged the markets for their products or services.
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Educational and Religious Uses. The educational values ofv\r]a;ill‘;)r W:;e
not overlooked during those early years. For ex?mple, Judlth.d ? kl’mwn
of the great pioneer women in commercial radlo3 bec.ame Wi el}ller carly
for her contributions to public service broadcasting, including 023 WIZ
leadership in the University of Chicago Round Table.. In Mayz 1 . l,k < on
in New York began the first University of the Air, featuring ta
economic problems of the day.1t L.
Many cglleges and universi};ies had their own stati?ns and were bru:l;gil;;g1
to eager listeners professional lectures, inter-collegiate (.leba.ltes., mu -
and dramatic shows and market reports. By 1925, some institutions wdu-
offering formal instruction by radio and there was much talk among €

cators about extending its use for the teaching of a wide variety of subjec
to the general public.

Religious programs were featured

On January 2, 1921, KDKA broad
carly as 1922, the

by many stations in those early 4;'1,3}’5-
cast the first “Church of the Air.” As
“Great Commoner,” William J ennings Bryan, was trans(i
mitting via radio his message of salvation to vast numbers of churche

and unchurched people. In 1925, Reverend Howard O. Hough established
the “First Radio Parish Church in A

merica,” a non-sectarian organization,
using the facilities of Station WCSH in Portland, Maine. Father James R.
Cox of Pittsburgh became widely known for his presentation of the Cath-

olic message from the Old St. Patrick’s Church through the facilities of
WIAS.12

The “Peddlers of the Air”. But all was not sweetness and light. Th‘?fe
were the “peddlers of the air” whe victimized listeners with their “get rich
quick” schemes, Astrologers, fortune tellers, experts on dandruff and fall-
ing hair and other quacks found ready access to the microphones in many
communitics,

The mercenary medicine men
such as Dr. John R, Brinkley mad

“revitalizing» i which
averaged about $750, wliving eperations for a fee
F9r years he exploited g publicly owneq radio channel to hawk his
medical quackery. Finally, the Federal Ragio Commission cancelled his
a stop to his predatory practice in Kansas,13 Unable to
operale on an assigned frequency in this country, he subsequently secured
a high-powered transmitter in Mexico ang beamed his medical gullery
12

license and put



back into this country, using the call letters XER. He established new hos-
pitals in Del Rio, Texas and Little Rock, Arkansas where he continued
his “revitalizing” therapy. For ten years thereafter he carried on his
“border raids” and come-on games until in 1941 a wholesale reallocation
of frequencies and reductions in transmitting power of stations along the
border, resulting from a treaty with Mexico and other North American
countries, dealt a death blow to his 100,000-watt XER.14

Robert J. Landry in his book, The Fascinating Radio Business, has
given an interesting account of the hawking activities of Brinkley and
other radio hucksters during those early days:
‘ Brinkley was definitely the most colorful of the motley assortment of self-
promoters who came to radio in the early years. There were hysterical clergy-
men, enemies of Wall Street, enemies of chain stores, enemies of Catholics,
Jews and Negroes, promoters of patented heavens. Tea-leaf Kitty from Jersey
City went on the radio and offered to answer any three questions in a sealed
envelope for one dollar. The meaning of the stars, the stock market, the
future life could all be learned by enclosing cash. Falling hair or teeth could
be arrested—ijust write. Fortunes in real estate could be made overnight—just

write. Home cures for this, that or the other thing were available—just
write, 2

Frenzied Competition for Radio Audience. In the whole history of
scientific discovery there perhaps has never been so rapid a development
of knowledge for popular use as in the field of radio. In 1920 there were
only about three radio stations providing regular program service to the
public. By 1924, there were more than 500 on the air with programs avail-
able to most of the homes in the country. The sales of radio receivers and
other apparatus at that time were averaging about a million dollars a day.
It was estimated that over 200,000 persons were employed in the broad-
casting industry.’® In homes, offices, workshops and hotels, in cities, towns
and rural areas, Americans were huddled around receivers with earphones
clamped to their skulls listening in awe and wonderment to programs
coming through the “ether” from stations far and near.

Broadcasters vied with one another for the listener’s attention and inter-
est. Advertisers were looking for the programs and talent that would attract
the most listeners and provide the best market for services and goods.
Some stations stepped up their power, jumped frequencies al.ld changed
hours of operation at will in a frenzied effort to enlarge their coverage
areas and audiences and achieve competitive advantage.

While some broadcasters entered into agreements with respect to power,
use of frequencies and hours of operation, there were many others who
refused to do so. In deliberate, cut-throat fashion, some broadcasters at-
tempted to interfere with and drown out the signals of lower-powered
stations. Francis Chase, Jr., in his informal history of broadcasting, Sound
and Fury, has described the general situation at that time as one where
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. -speaker and
“chaos rode the air waves, pandemonium filled every :ﬁ:di;i(; of the
the twentieth century Tower of Babel was made .m the Kilkenny cat,
antenna towers of some thousand broadcasters who, like the

‘erc about to eat each other up.”17 ) airl
“efrl?hi Growth of Networks. Network operation had .giachgg ?axfua f)},’
advanced stage by 1925. Its development had come 1api Ix%l.w York City
4, 1923, with a special circuit set up betwoen WEAF in Ne cransmitted
and WNAC in Boston, a program originat}ng at WE.AF was s this Was
simultaneously by the two stations. According to official Teports,

the first network broadcast.18 h

WEAF was then owned by the American Telephone and Thf;ei?i}:’.r

Company. At that time the Bell company claimed exclusive 'ngtime and
certain patents and patent-licensing agreements to sell .radlo ” ded
operate “toll broadcasting stations.” By the end of 1925, it had exp any
its network to include 26 stations as far west as Kansas City. The (:ompS ”
was selling time to advertisers over a basic network of 13 Stfﬁlon
$2600 per hour with a gross income of about $750,000 per year.

. rk
The Radio Corporation of America also got an early start in netwo
broadcasting. In the s

pring of 1923, RCA acquired control of W.\I’%R 13
New York City and later that year constructed and started operating 1925
in Washington. Its first network broadcast occurred in December, ir;
and included WJz, and the General Electric Company station WGY
Schenectady.20

Because of the restrictive policy of the AT&T in refusing to furnish wire

service to broadcasting stations not licensed under that company’s patents,
RCA was hampered in th

the radio company was ¢
sion quality was much inferi .
the Bell system 2t Also, since the telephone company claimed the exclusive
right 1o sell time for broadcasting, RCA made no charge for the use of 1ts
facilities and was handicappcd in developing the commercial aspects of its
network 22

In 1926, the Telephone Company withdrew from the broadcasting field
and transferred its radi Propertics to RCA, Westinghouse, and General
Electric, and agreed to make its lines available to RCA for network pur-
poses.3

That same year,

Tporation, the National Broadcasting
Company, to take over s network business with the outstanding stock
owned by RCA, General Electric, ang Wcstinghouse. Subsequently, RCA
purchased all the stock interests of GE ang Westinghouse in NBC and the
latter company became g wholly owned subsidiary of RCA 24
The Columbia Bmadcasting System was organized in 1927. Its original
network consisted of 16 stations

- By this time, NBC had increased jts out-



The Listeners Become Critical. With the continued growth of cities and
metropolitan areas, expanding industries, and developments in transporta-
tion, life in America was taking on an increasingly complex pattern. It
was far removed from the simple life of the early American Indians who
found smoke rings and fire-arrows adequate to meet their needs for long
distance communication. Telegraph, telephone and radio had facilitated
this remarkable social and economic growth and had become an indis-
pensable part of a highly developed civilization. Communication lines and
channels had become the nerve fibers through which the organization of a
great democratic nation of 120 million people was made to function.

More and more the average citizen realized this. He became increasingly
conscious that his individual comfort and happiness as well as that of the
community and nation were dependent upon the efficiency of these media.
The security of his home, family, and job, the welfare of his Iocal institu-
tions—the church, the school and other community enterprises—all were
tied up with communications service. In the language of the courts, these
public utilities were “clothed with the public interest,” and the citizen was
voicing more concern with the way they were managed and operated.

He became more critical. The free and unrestrained transmissions of
radio operators on ships at sea too often interfered with the music,
speeches, baseball scores, weather reports and market information that he
and thousands of others were trying to get from broadcast stations.

Many listeners complained of excessive and offensive advertising on
radio programs. They deplored frequent interruptions by sponsors adver-
tising hair nets, soaps, facial creams, etc.

Censorship, Monopoly and Demagoguery Deplored. There was com-
plaint against censorship. Political speakers didn’t like the idea of having
to submit manuscripts to station managers, who often deleted portions of
the speeches. Men like the elder Robert La Follette and Norman Thomas
insisted there should be no censorship of their radio speeches because of
the prejudice or fears of station managers.

There were bitter attacks against the growth of monopoly in the radio
industry. Frequent editorials in newspapers and magazines deplored the
growing concentration of control in a few large companies. The Federal
Trade Commission condemned what it fermed an illegal monopoly in the
manufacture and sale of radio apparatus.?® In 1924, Station WHO in
Des Moines, Towa refused to carry the speech of Senator La Follette in
behalf of his candidacy for President on the Progressive ticket. He asserted
that “a monopoly had been formed to prevent him from going on the
ajr.”?7

In a letter to the New York Times dated August 28, 1924, Congressman
Emanuel Celler protested against what he termed an “absolute monopoly”

in radio. He charged that the monopoly was “manifesting itself against
candidates for public office who desire to use the radio for campaign
purposes.”2s
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There were general grumblings at the time about propagandists, re-
ligious zcalots and unprincipled persons with axes to grind and a. motle.y
of demagogues and hucksters seeking to reach radio audiences with their
peculiar brands of publicity. There were protests against radio programs
not in good taste, and the excessive use of phonograph recordings was
vehemently condemned.

With respect to radio, the decade from 1920 to 1930 can most cer-
tainly and appropriately be referred to as “the roaring twenties.” A fast
and furious growth in the industry, wave piracy, offensive advertising,
monopoly and other disturbing conditions brought demands from the pub-
lic that the government do something to correct the situation generally
thought to be a “conglomerate mess.”

Interference Becomes Intolerable. Herbert Hoover, then Secretary of
Commerce, found much of his time taken up answering letters, telegrams
and telephone calls from listeners complaining about technical interfer-
ence. Typical of the complaints were those which came as a result of two
church broadcasts in Washington. For three successive Sundays in 1922,
two stations in the Capitol City broadcast services from these churches at
the same time on the same wave length. The result was anything but
hcavcgly. What poured from the receivers was a pain-provoking jumble
Of.nmsc that was more conducive to neuroses than quiet religious wor-
ship. Large numbers of distressed listeners appealed to Secretary Hoover

to straighten out the tangle. “Dante’s Inferno can be no worse than the
noises that come to us in Fl

orida,” wrote one di i e
Sccretary, ) e distraught listener to th

F , . .-
rom every section of the country came similar appeals for relief from
static and interference, For examp]

casting Socicty of A €, on May 15, 1922, the Radio Broad-

. merica asked Secretary H ; £
Station WJZ in New York, alle Ty Hoover to revoke the license o

. ging that it wantonly j ith the
Op;muon of fifteen other stations.20 s ly interfered wit
and if?f;was tremendously .interested in the problems of broadcasting
thrcatcnin;gtcr ltf;llmprove a situation which some authorities thought was
radio was Ti rr?itcll gl)c z::rltgalnod éndustry. However, his authority to regulate
. Lo By ongressional Act. j
a ship carrying fitty or more pe 8 ct, it was made unlawful for

) / Isons to leave g i
unless equipped with cfficient radi cation faciites» The Seo.
retary of Commerce and L

aet mpted Con

rovision gress to strengthen the safety
Ebligntior?s o;fl?}fc llirlﬁ(:c:imgt ';:\ new act was passed imp]gtmenting treaty
ships at sca, ang specifying proceduns nection with the use of radio by

' A sea, procedure to be followed j itting and
answening distress calls. Other Provisions of the 191(; Act roquired e
radio station to secure 5 li

cense from the Seeretary
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Labor, made compulsory the employment of a licensed operator, and
specified bands of frequencics for different classes of stations.™

But still the Jaw gave the Sccretary no discretionary power. There
were no gencral standards by which he could choosc among applicants for
stations. He had no authority to specify particular frequencies, power,
hours of operation or the period of a license. There werce certain regulations
in the law designed to prevent or reduce interference between stations, but
in large mecasure, broadcasters chose their own wave lengths and oper-
ated much as they pleased.

Hoover and his staff gave a great deal of thought to what might be done
to correct the situation. Because of his interest in their problems, troubled
broadcasters and listeners sought his help and advice. As an unofficial
arbiter, he was able to scttle many serious conflicts and disturbances in the
radio field. He became convinced, however, that the serious impediments
to effective broadcasting in this country could not be removed until the
government was given actual and not nominal authority to regulate the
radio industry. Accordingly, he called a conference of radio experts to dis-
cuss the possibilities of new and remedial legislation.

New Legislation Recommended. The mecting assembled in Washing-
ton, D. C. on February 27, 1922. After two months of study and investiga-
tion, the conference unanimously recommended the immediate extension
of the regulatory powers of the government, and drafted technical provi-
sions for submission to Congress.*”

Wallace H. White, Jr., then Congressman from Maine, took the lead in
drafting a bill along the lines suggested, and stated that the proposed legis-
lation would provide for a “traffic cop of the air.” In submitting the report
of the Committee on the Merchant Marine and Fisheries which had held
hearings on the bill, Congressman White said in part:

On December 27, 1922, there were in operation in the country 21,065
transmitting radio stations. Of these, 16,898 were amateur stations, 2,762 were
ship stations, 569 were broadcasting stations, 39 were coast stations, 12 were
transoceanic stations, and there were a few others not necessary to be enumer-
ated . . . There are, however, in addition to them, receiving stations to the
estimated number of 2,000,000.

He further pointed out that 279 government stations were using 122 of
the total wave lengths then available, leaving only 29 for more than 17,000
private stations of all classes. He said:

There must be an ordered system of communication on the air into which
all users of the ether must be fitted or there can be no intelligible transmission
by this means. It is as difficult for two stations in the same locality to simul-
taneously transmit on the same wave length as it is for two trains to pass each
other upon the same track. A schedule for transmission of messages in the
air is as essential as a schedule for the movement of trains upon land. The
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i e such
primary purposc of the pending bill is to give the Secretz;_ry of tg:??;:;t o
i ded to relieve
owers of regulation and control as are nee . .38
gcstion in andgto bring about a more orderly and efficient use of the ether

Despite the chaotic situation, the House and Senate:, could notI;grs; :13
legislation, so Hoover called a second 'coxfference in 1923. t dp Since
commercial, scientific, and public organizations were represen et;) i
Congress had failed to act, the main purpose of‘the meeting was O
out administrative methods to reduce the ever-increasing mter.feren(f: iy
radio reception. The result was a recommendatio-n fo1: reallocation o ; 560
quencies which would place all broadcasting stations in a band from ”
to 1,350 kilocycles and assign other frequencies for amateur, governmf1 ¢
and marine use. The Department of Commerce adopted th.e recginmeﬂ a
tions and the interference problem was considerably alleviated.

But Hoover was still concerned over the inadequacy of the law. Tl}ere
were thousands of radio stations of various types operating in the Unlt.ed
States and along the coasts. He was expected to see that they were in-
spected but he had only a few men to do the work. He kept urging Con-
gress to give the government more power to regulate broadcasting and
additional money to employ adequate personnel.

Hoover Calls More Conferences. Congress continued to study. the
problem and Hoover continued to call conferences. At the Third National
Radio Conference which assembled on October 6, 1924, he declared that

“we must have traffic rules, or the whole ether will be blocked with chaos,
and we must have safeguards that will keep the ether free for full develop-
ment."3%

In a statement to the press on December 31, 1924, he referred to both
the appreciative and critical attitudes of

the public regarding radio and its
impact upon American life:

Listeners arc becoming more and more appreciative of the real service of
radio and increasingly critical, both a

S to the character of the matter furnished
them and as to the efficiency with which i

of the listener.
The broadeasters as a whole are aliv

he ° ¢ to the situation. There is a growing
realization on their part of the public responsibilities they assume in conducting
an ageney so greatly affecting the cultura progress of our people.2®

At the Fourth National Radj

o Conference in November, 1925, he re-
terated the need for effective regulation. “We must face the actualities
frankly,” <aid this engincer who Jater was

; to become President. “We can
no longer deal on the basis that there jg room for everybody on the radio
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highways. There are more vehicles on the roads than can get by, and if
they continue to jam in, all will be stopped.”s?

“We hear a great deal about freedom of the air, but there are two par-
ties to freedom of the air, and to freedom of speech, for that matter.
Certainly in radio I believe in freedom for the listener . . . Freedom can-
not mean a license to every person or corporation who wishes to broad-
cast his name or his wares, and thus monopolize the listener’s set.”38

He further observed that “we do not get much freedom of speech if 150
people speak at the same time at the same place”. With 578 independent
stations in operation, he expected that there would be a wide latitude for
the expression of opinions on social, political and religious questions. He
did not feel, however, that any broadcaster could rightly complain that he
had been deprived of free speech if he was compelied to prove that there
was “something more than naked commercial selfishness in his purpose.”s®

He then stated a philosophy that was to become the basis for govern-
ment regulation of broadcasting in this country from that day to this; that
“the ether is a public medium, and its use must be for public benefit;”
and that the main “consideration in the radio field is, and always will be,
the great body of the listening public, millions in number, countrywide in
distribution. There is no proper line of conflict between the broadcaster
and the listener . . . Their interests are mutual, for without the one the
other could not exist.”#0

The Radio Act of 1927. That 1925 conference recommended legisla-
tion giving the Federal government authority to issue licenses, assign wave
lengths, and determine the power of broadcast stations. But the Confer-
ence cautioned against extending governmental authority “to mere matters
of station management, not affecting service or creating interference.”*
Governmental censorship was strongly opposed.

Two important developments the following year made new legislation
imperative. A Federal court held that a station owner could not be pun-
ished for disregarding a frequency assignment made by the Secretary of

Commerce.*? Shortly thereafter, the Attorney General sounded the death
knell for Federal regulation under the then existing law when he ruled
that the Act of 1912 gave the Secretary no authority to limit frequency,
power or time used by any station.*3

Congress had been holding hearings intermittently for several years but
never had been able to agree on legislation. The chaotic condition of radio
in 1926, however, intensified the determination of Congressional leaders to
compromise differences and get a law passed. The public was fed up on
the nightly chorus of heterodyne squeals caused by a multiplicity of broad-
casters operating on the same channels. Congress was impelled to act.

Out of the 1926 Congressional hearings, in which leaders in govern-
ment, education, religion, industry and labor urged Congress to remedy the
intolerable situation, came a bill which the House and Senate finally agreed
upon. It became law on February 23, 19274
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This Radio Act of 1927, while imperfect m some rfespects, was' dzlré 1;13r
ortant step in the direction of effective radio regulation. It provi ol
g commission of five members with authority to grant, renew or revS ”
station licenses. It was provided that after one year, all authorlttha ot
be vested in the Secretary of Commerce except that he would ha\gom_
authority to revoke a license and would be required to r‘efer .to t :h o
mission all applications for licenses, renewals or modifications thereot,
bout which there might be any controversy.
’ It was definitely estiblished by the Act that the radio sEectfum b_elon;gec}
to the public and that a broadcaster acquired no ownership rlgh.ts in a rea
quency when granted a license. Before he could be grant.ed a license or
renewal of one, he was required to show that the public interest would b.e
served. Thus the government was given authority to make a systematic
assignment of frequencies and, within limitations, to set standards and
make rules for the operation of radio stations.45 ]

Actually, the authority provided in the law never became vested in the
Secretary of Commerce. Congress from time to time extended the one year
limitation and the Federal Radio Commission continued to function as
originally provided until the passage of the Communications Act of 193.4
when all authority to regulate radio was vested in the Federal Communi-
cations Commission.

The Federal Radio Commission established the regular broadcasting
band from 550 to 1,500 kilocycles, and provided for a 10 kilocycle separa-

tion between stations. A general reallocation of frequencies brought about
@ more cquitable distribution of radio facilities throughout the country
and climinated much of the station interference.

“Radio Became the Fifth Estate”. With the help of this new “traffic
cop of the air,” general radio reception rapidly improved. Interference was
reduced. Static continued to be some bother, but became less troublesome
as the years passed. Head

York City to cost $250,000,000. It was to cover
three square blocks and ri

: nise 60 storics in the air. Tt was to be called Radio
City, house the studios

of the National Broadcasting Company and be-
come the radio center of the world.

t\Vill Rogers was thrilling millions of listeners with his down-to-earth
philosophy and humor. Jack Pearl, popularly known as Baron Munchau-
sen, had become top billing wi

dic Cantor, George Jessel, Joe
: others. There were the cntertainment teams—the
Duncan Sisters, Amos *n Andy, Bergen ang McCarthy, Fibber McGee and
Molly, to mention only a few. Pay Whiteman’s orchestra and the New
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York Philharmonic Symphony had become network features and were
being heard regularly from coast to coast.

The superbly modulated and melodious voice of Milton J. Cross was
reaching the eager and appreciative cars of music lovers throughout the
country as he announced the broadcasts of the Metropolitan Opera. Wal-
ter Damrosch had achicved his ambition to broadcast musical cducation
to the nation. The Columbia Broadcasting System was bringing to the
classrooms of America “The School of the Air,” offering a variety of sub-
jects designed to supplement formal instruction. The inimitable Ted Hu-
sing was reporting important sports events to millions of excited fans. The
CBS “Church of the Air” had become an established radio pulpit for every
major religious faith. Father Charles E. Coughlin was causing a national
furor, espousing the cause of his National Union for Social Justice over an
independent network.

In 1932, Harold La Fount, then a member of the Federal Radio Com-
mission, reported that there were 17 million radio receivers in homes
throughout the country.¢ Popular stars such as Kate Smith were estimated
to have audiences approaching the 5 million mark.*” According to a sur-
vey covering 16 groups of stations and embracing 93 cities, almost 25
million dollars were spent for radio advertising during 1932, with about
half the amount expended to promote the sale of food, beverages, drugs,
toilet articles, automobiles, and tobacco.4®

Ted Husing, in his delightful book, Ten Years Before the Mike, at-
tempted in 1935 to recapture the psychology of broadcasting during that
early period:

.+ . Big names of the stage, screen and concert platforms began to appear in
the broadcast schedules. With symphony orchestras broadcasting Beethoven
and eminent clergymen starting “churches of the air,” the most finical artists
could no longer look on radio as a cheap toy. As a result, delight undreamed
of by the masses, music, drama, comedy, romance, travel, enlightenment of
every sort—in a word (consulting my Webster), culture, pressed down and
running over—began to flow freely from early morning till late night alike
into the hovels of Pittsburgh steel workers and the mansions of Southampton
millionaires, Radio became the Fifth Estate.*”

Inadequate Regulation of Telephone and Telegraph Service. Rules
established by the Federal Radio Commission had helped to alleviate the
chaos which had characterized radio in its formative years and had given
impetus to the rapid and healthy development of the broadcasting indus-
try. This Commission, however, had no authority to regulate telephone and
telegraph companies now doing an enormous interstate business. In 1910,
Congress had provided for the Federal regulation of these companies but
the law was never adequate.’® Regulatory authority had been assigned to the
Interstate Commerce Commission, but that agency was largely concerned

21



with railroad transportation, and communications received comparatively
little attention. . e

Numerous state commissions had been established but their abﬂ}ty to
regulate industries which had become national in scope Wi}s seriously

limited. They were powerless to regulate communication services extend-
ing across state lines and into foreign countries. )

Felix Frankfurter, then a professor of law at Harvard University, €x-
pressed the opinion in 1930 that throughout the United States the ma-
chinery of utility regulation had shown strain. He made note of the
growing public feeling that not only had the purposes for which these state
commissions had been designed—to serve the interests of the consumers—
not been realized, but that actually the regulatory systems had been oper-
ating to defeat these purposes.5

In 1932, Dr. W. W. Splawn, Special Counsel for the House Committee
on Interstate and Foreign Commerce, which had undertaken a special
study of communications companies in the United States, wrote that the
“American people are entitled to know if they are being over-charged for
service” and stressed the need for more effective regulation. He expressed
the fecling held by many at the time that a new Federal commission should
be created to make an intensive study of telephone and telegraph com-
panies with particular respect to their accounts, their methods of figuring
depreciation, their operating expenses, their contracts for service, and their
political activities.5*

The telegraph and telephone industries more and more were making
use f’f radi(? for point to point communication in both their domestic and
forcxgtl business. At the same time, the expansion of the broadcasting in-
dustr)' depended greatly upon the use of wire and cable facilities particu-
larly in the_ development of network operations. ’
e e o, 526, B syt v
factuiod and 50]21 broadca::ns. It hzfd.estabhsped its own network, manu-

transmitting equipment, and furnished wire

facilities 'to other broadcasters, Tt restricted the use of wire facilities to
promote its own broadcasting activities a

\ nd to protect its patent position-
. :it;iif ﬁllfly, 1926, when the company sold its stations, it limited its
adio activities to the furnishing of wire facilities to broadcasters. By rea-
son 9( its patent po§1tion, Its extensive wire networks, and its restrictive
%ohcx.cis, ;1[ had attained a dominant position in thc’broadcasting field.
: espi (}: t I;s mo?opoly, and the almost total dependence of broadcasters
pon the Bell System for network operation, the telephone company, prior
t0- 1934».11:1(1 not committed itself to the rinciple th rnishi f
wire service to broad & pubic service reomonsibiliy

cas : i i i ibili
T sorvice lo broads ters \\.as a part of its public service responslbllltY'53
casing public awareness of the inter-dependency of the

radio and telephone business as well s that of the telegraph companies.

:;"bfc:é%c :pp:ilr?m that the cfficiency, cconomy and growth of these media
cpended greatly upon how well their operations were coordinated. It fol-
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lowed, therefore, that effective regulation of any one of them required
an understanding of the others and the working relationships of them all.

Accordingly, experts in the communications field such as Dr. Splawn
felt there was imperative need for the establishment of a comprehensive
national policy covering all these media, with a single Federal agency
designed and equipped to administer the policy and make rules imple-
menting it.

Roosevelt and the FCC. Tt was the perception of this need that
prompted President Roosevelt to initiate a study of the over-all problem
during the summer of 1933. Pursuant to his directive, the Secretary of
Commerce appointed a governmental committee to consider the formula-
tion of a mational policy.5* This committee found that regulation at the
Federal level was divided among various governmental agencies. Radio
was under the jurisdiction of the Federal Radio Commission; to a limited
extent, as already mentioned, the Interstate Commerce Commission was
authorized to regulate interstate telephone and telegraph carriers but did
very little to exercise its powers; minor jurisdictions over wire services,
at one time or another, had been vested in the Postmaster General and the
President. The Committee was of the opinion that this division of author-
ity was not conducive to effective regulation and recommended that a new
Federal commission be created to which all existing authority would be
transferred.’®

David Sarnoff, President of the Radio Corporation of America, appeared
before the House Committee on Interstate and Foreign Commerce on
May 16, 1934 and testified in support of the principle of unified regulation
of the communications industry. He said:

We have always believed in the necessity for effective regulation of com-
munications by a single governmental agency, and we pledge our complete
support to the President’s views as expressed to Congress in his message of
February 26, in which he urged the creation of a single agency to be vested
with the authority now lying in the Federal Radio Commission, together with
that authorized over communications now vested in the Interstate Commerce
Commission.

To make this authority complete, I would suggest that the present authority
of the Postmaster General over communications covered in the Post Roads
Act, which includes the power to fix rates for governmental telegrams, be also
transferred to the new Commission. Similarly, the power of the Executive De-
partment, covering the granting and regulation of cable landing licenses,
should likewise be transferred to the new Commission. Only in this manner
can the United States develop a unified and progressive communications policy,
both national and international.

Foreign nations give much thought to the control and effective planning of
their international communication services. The creation of a single Federal
regulatory body in this country will mark a most constructive step in the com-
munications history of the United States. We therefore hope that the Communi-
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cations Act of 1934 will become law and that under thatslaw the Federal
Communications Commission will be promptly established.

Many other important leaders in industry, govemmen.t and e.duca’gﬁl(;
supported Mr. Sarnoff’s point of view. Ar.ld :}fter extensive hearlljngl_s it
debate, the Congress enacted the Communications Act of 1934, a olist g
the Federal Radio Commission and creating the Federal Communications
Commission with authority to regulate all interstate. and forelgn com-
munication by means of wire or radio. The President signed the bill and it
became law on June 19, 193457 )

Thus it was that the basic Federal law governing communicathns was
cstablished. It was an outgrowth of a long evolutionary process which had
been going on for many decades. The law has now been in eﬁc’:ct for more
than twenty-five years. It has been amended from time to time, but its
basic features remain very much the same today as they were in 1934
when the law was adopted.

The story of how the Communications Act of 1934 and the FCC came
into being is the story of America’s struggle to achieve maximum benefits
from communications under a system of democratic, free enterprise. Both
literally and figuratively, our people sought to eliminate static in the field
of communications. They chose private ownership and management but
insisted that there be government regulation for the protection of the pub-
lic intcrest.

In the next part of this book, the more important features and provisions
of this law as adopted in 1934, will be reviewed and the powers, functions
and organizational structure of the FCC which it created will be described.

The study, of course, will have more meaning and value if made in terms
of the technical, social, economic and cultural developments discussed in
this and the preceding chapter.
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PART 11

The Basis and Scope
of Governmental Controls



CHAPTER 3

The Statutory Powers and Functions
of the FCC

When one segment of society, whether it. be government or industry or
some other, is vested with unlimited authority over radio, then frecdom is
threatened and democracy suffers. 1t is diversification and balance of con.
trol that we want in American radio.—PAUL A. WALKER®

One of the distinctive features of the Communi.cations Act of 1934 s
that it envisages private ownership and operation of telegraph, tcle-
phone and broadcasting facilities. Prior to the passage of thf: Act, however,
there had been some pressures on Congress from time to time to estabjig),
a system of govcrnment ownership patterned after systems adopted in
other countrics. In the carly days, for example, S.aml.!d Morse tried 1o
persuade Congress to take over telegraph communication. He thoygpy
would be better if the government would. assume complete contrg] of its
use and devclopment.! He was supported in this view in 1845 by . Post.
master General who stated that “the use of an mstrume-m S0 powerful
for good or evil cannot with safety to the people be left in the hands of
private individuals . . 2 G 1 Burl .

Many years later, in 1913, .Postmastcr : cnera eson, influenee by
Congressional agitations, publicly declared:

nstitutional purposes of the postal establishmep,
th(‘:A cztr:l\?iztizfn t?lfatc (’ihe Post OfﬁI::e Department should have congrq chgi ::l(;
means of the communication of intclligence. The ﬁ;:t telegraph line i, this
country was maintained and operated as a palr_t og-:heﬂfi?tfa] Serviee, and it
is to be regretted that Congress Saw fit to relinqui actlity 1y private
enterprise . . .°

i i ¢ government owned 5
He observed that in other countries th tgd . nd perated
communications services and he advocate mep

h Lin this
country do the same. d ]
i vocacy at the time
There was a resurgence of this type of a Yy f America’s

* Former chairman of the FCC.
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entrance into the First World War. It again re.ached a high pltc(lil l()1111‘1'[;112
the depression years as revolutionaries and agitators, encouliagfe . gnter-
social anxiety of the period, attempted a demolition job on the fre
rise system. .
P ButyCongress, always influenced by the traditional conservatism of I}lxl:-
American community, consistently resisted this panacean advo-c:'flcy-d e
willing to run the risk of what Justice Holmes calle;d interstitial de X
ments™ that may result from radical and abrupt social .cha.nge, Congre§
rejected the idea of government ownership of communications media in
this country. i bad
At the same time, as heretofore pointed out, telecommunications ha

become so vital to American life that the public demanded that .they be
more strictly regulated by the government. And it was this growing psy-
chology in the early thirties that precipitated Congressional action, result-
ing in the Communications Act of 1934. A basic feature of the la\y,
therefore, is its establishment of a national policy regarding these media
which makes the public interest paramount and sets up adminstrative.ma-
chinery to exccute this policy. At the same time, it provides for private
operation with legislative restrictions against governmental intrusion and
control. Important sections of the law as they pertain to broadcasting are
reproduced in Appendix 1, including the Communications Act Am.end-
ments, 1960, adopted by the 86th Congress and approved by the President
on September 13, 1960

Scope and Limits of Federal Authority.  As stated in Section I, the
broad purpose of the Communications Act (bereinafter sometimes referred
to as the Act) is “to make available, so far ag possible, to all the people of
the United States a rapid, efficient, nation-wide, and world-wide wire
and radio communication service with adequate facilities at reasonable
charges . .." (emphasis supplied), and the Federal Communications Com-
mission was created, with centralized authority to carry out this policy
and enforce the provisions of the Act.

As pointed out in the previous chapter, the Radio Act of 1927 was re-
pealed and the powers and functions of the Federa] Radio Commission

were assigned to the new agency. The limited authority with respect to wire
communications vested in mmerce Commission and the

the Interstate Co
Postmaster General were likewise transferred.?

In the establishment of the 1934 Act, Congress was careful not o
encroach upon the authority of state governments. Section 2 makes it
cmphat}c that no part of the Act applies to communications which are
purc.ly ntrastate in character.s Itg application is limited to interstate and
foreign c:om.munication.“ The FCC, therefore, cannot prescribe rules for
communication services which are strictly local in character and do not
cross state



by the FCC. These arc regulated by state public utility commissions. Con-
gress recognized, however, that information available to these state agen-
cies might be wseful in dealing with interstate and forcign communication
and provided in the Act that the FCC might “avail itsclf of such coopera-
tion services, records, and facilitics”” ns might be providcd by any State
commission.1®

Under the “commerce clause” of the Constitution, Congress had the
power to establish a federal agency to regulate interstate and foreign com-
munications.!* In the carly administration of the Communications Act,
however, the question was raised whether radio transmissions not crossing
state lines constituted “interstate commeree” and were subject to federal
jurisdiction. The courts answered this question in the affirmative. In 1933,
the Supreme Court said that “no state lines divide the radio waves, and
national regulation is not only appropriate but cssential to the cfficient use
of radio facilities.”**

Since any radio emission, regardless of its range, may affect or cause
interference to other radio signals crossing state lincs, it is subject to the
regulatory authority of the FCC.2? As Judge Freed in U.S. v. Betteridge,
(N.D. Ohio, E. Div., 43 F. Supp. 53, 55) pointed out, because of the
natural characteristics of electromagnetic waves “all transmissions of en-
ergy, communications or signals by radio, cither usc an interstate or for-
cign channel of transmission or so affect interstate or foreign channels as
to require the regulation of their use” if the purposes of the Communica-
tions Act are to be carried out effectively.*

What this means is that the FCC has exclusive regulatory jurisdiction
with respect to any type of radio transmission, and can require cvery sta-
tion regardless of its power and range to have a license and to operate
under rules established by the Commission. Attempts I‘Jy state govern-
mental agencies to excrcisc authority in this ficld are invalid and have been
so held by the Federal courts.’®

Monopoly Condoned and Condemned. 'When the Act was adopted, the
telegraph and telephone industrics had come to be recognized as “natural
monopolies” in this country. History had shown the f(_)lly of free competi-
tion with wasteful duplication of facilities. Yet experience had also dem-
onstrated that monopolies often resulted in abuse of power fwth infliction
of unreasonably high and discriminatory rates upon th_e public. As protec-
tion against these predatory practices, (;ongress .sul’),]ected both services
and charges of interstate and foreign “carriers for hire” to FCC regulations.

Section 201 of the Act makes it the duty of these telegraph and tele-
phone companies to furnish service on request fmd to connect with one

another to establish through routes.1® The section furt.her declares that
these public utilities must be fair and reasonfxble in their “charges, prac-
tices and classifications.” Section 202 prohibits preferences in charges or
services and 203 requires the publication of all rate schedules.7

The FCC was given authority to determine and prescribe reagonable
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i i ject to the
charges and standards of service and to requlrfa came;sie:lﬂ::]lassiﬁed by
t file an inventory of all or any parts of their properties, Juction less
Ac-ttstoandcshowing original costs and estimated costs of re:})ro ulc1 roper-
3:1 reciation, The COI]DlmiSSiOIl was also given “free access ;Icl)dz ”11;
ticEs) of the carriers and their “accounts, records, and mfmic: dom'estic wire
While recognizing and sanctioning regulated monopooy oomoetition be-
communication services, Congress wanted to .enc.ouraoe. ssPWireS and
tween cable and radio in the foreign communication busine \;ice botween
cables were first used for regular telegraph and telepho'ne ser e omission
the United States and other countries. Subsequently, wuelescsr telegraphy
was developed, and, as heretofore poir}ted out, by 1934 ra ;ngice. o
and telephony had become well established in the overseas of any kind
gress was concerned that no arrangements' or agreefn'ents woer, cable
should be made which might unduly restrain competition bel i~y
and radio as two separate and distinct means of international co

i ch
cation.’® Accordingly, Section 314 of the Act provides that any su

. . . it are un-
contrivances or deals Involving unfair methods of competition
lawful 20

: d
Broadcasting: a Field of Free Competition. Unlike the telegraph an

. i one
telephone industries, Congress recognized the field of broadc.astlng as ams
of free competition. Radio and television stations broadcasting progr.
intended to be received b

y the general public are not considered tq bg

“common carriers for hire.’2! The Commission, therefore, was not give
any authority to require stations to make their facilities available to evzz
member of the public who might request them and has no power to
termine or regulate the rates charged for the sale of broadcasting time. .

To guard against the tendencies toward monopolistic control in broa o
casting which had already developed in 1934, Congress declared in Secn;) 1
313 of the Act that “all the laws of the United States” relating to unlawdfl
restraints of trade are applicable to the manufacture and sale of f‘}d“;
apparatus and to broadeasting in general?? The section further provide
that if any broadeaster is found guilty of the violation of any such laws
the court hearing th -
cvent the court assesses this extreme penalty, Section 311 prohibits }he
Commission from granting any further radio authorizations to the guilty
party.®

Public Ownership of Broadcast Channels.

cluding wire and cables ang other physical apparatus used by telephone al'lld
telegraph “carriers” and broadcasting stations are privately owned. While
the use of these propertics is regulated by the FCC, the actual title to the
properties is vested in the carri i

This is not true with respect
Section 301 asserts with crysta

lel
is “to maintain the control of th

interstate and forcign radio trans

The tangible facilities in-

deast channels which they employ.

arity that one of the purposes of the Act

¢ United States over all the channels of

mission,”t 1y ig provided that these chan-
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nels can be used for limited periods of time only under licenses granted by
federal authority and that no such license is to be construed as creating
“any right beyond the terms, conditions, and periods of the license.”

_ The law states that “no station license shall be granted by the Commis-
sion until the applicant therefore shall have signed a waiver of any claim
to the use of any particular frequency or of the ether as against the regula-
tory power of the United States because of the previous use of the same,
whether by license or otherwise.”*¢

General Powers of the FCC. Section 303 of the Act sets forth the
general powers of the FCC with respect to broadcasting. The Commission
is authorized to classify stations, prescribe the nature of their service, de-
termine what power and type of technical facilities they shall use, the time
they shall operate, where they shall be located and the areas they shall
serve. It also may inspect equipment and installations and may designate
and cause to be published the call letters of stations.

(?ne of the most important powers is that of allocating channels to the
various classes of broadcasting service and the assignment of frequencies
for station operation. In these functions, the Commission is under a statu-
tory mandate to make “a fair, cfficient, and equitable distribution of radio
service” among the various states and communities.*8

To prevent a recurrence of the bedlam in the ether which had bedeviled
radio in earlier years, the framers of the 1934 Act gave the Commission
specific authority to make regulations “necessary to prevent interference
between stations.”?® But it was not enough simply to perform “traffic cop”
functions. To carry out its powers and keep pace with a dynamic and fast
growing industry, the Commission was required to “study new uses for
radio, provide for experimental uses of frequencies and generally encour-
age the larger and more effective use of radio in the public interest.?® It was
also given authority to make such rules and regulations and prescribe such
restrictions and conditions as might be necessary to carry out the provi-
sions of the Act.3!

Authority To Regulate Network Stations. At the time the Radio Act of
1927 was passed there was Congressional concern that networks might
acquire monopolistic controls and unduly restrict competition in the indus-
try. In the debates on the 1927 Act, Senator Dill expressed the feeling of
anxiety prevalent in Congress and among independent broadcasters:

. . . the various radio organizations, including the Radio Corporation of
America and the American Telephone and Telegraph Co., are going ahead and
building up the chain stations as they desire without any restrictions because
the Secretary of Commerce has no power to interfere with them. Unless this
proposed legislation shall be enacted they will continue to do so and they
will be able by chain-broadcasting methods practically to obliterate the in-
dependent small stations - . 2
While the commission would have the power under the general terms of the
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i mission
bill, the bill specifically sets out as one of the sp'ec1a1 powers ofl tg; i;(]:;r.n. e
the’right to make specific regulations for governing chain broadc

i issi ad the
This section of the bill, providing thét the Radlo.Coingzzl(;;ged o
power to “make special regulations applicable to r?dlo s ah e Radio
chain broadcasting”, was passed and became Section 4 ( S) on 303 (1)
Act of 1927.34 Tt was carried over verbatim and appears as kec h regula-
of the 1934 law, giving the FCC the same power to make Sg. H cobse-
tions.® It was the exercise of this authority by the FC.C w 1<t>l b mow
quently resulted in the adoption of the network r.egulat'lons igl' s and
control the relations between the networks and1 ;heu station affilia
ich detailed reference is made in Chapter 18.
° ;vthshould be noted here that only licensees of stations and not -netwoarrl;:;
as such are covered by Section 303 (i). If these? stations are aﬁ:llla]taeS, b
their relationships with networks affect their ability to operate in the Pcial
lic interest, then the Commission is empowered by law to make spet o
rules governing their operations. It goes without saying that the ?ﬁetgons
exercising this power is an indirect control over the n.etwork organiza ear;
There has been growing sentiment in Congress during the past fewgl A
in favor of amending the law, giving the FCC direct regulatory a}1t %ﬂg
over the networks. For example, a bill introduced in Congress in Fe

ruary, 1960 (HR 11340) by Congressman Oren Harris would bring TV
and radio networks under

FCC control, requiring “operating certificates
for networks with proscriptions against illegality in programs, failure to
exercise control over matter broadcast, giving unfair advantages in matte;
broadcast to products and services in which networks have intf:re§t5, an
making contracts with affiliates not deemed to be in the public interest.
However, there is strong opposition to such legislation from some Seg-
ments of the broadcast industry, and whether Congress will provide for
FCC regulation of the networks i highly probiematical. .

On May 4, 1960, the FCC expressed approval of bills pending in Con-
gress which would give the Commission power to regulate networks. The
Commission said it did not mean to suggest, however, “that the present
responsibility of station licensees under the Act should in any way be
diminished. Rather, the responsibilities which would be placed upon net-
works under these bills should complement, and not substitute for the
cxisting responsibilities of broadeast stations.” (FCC Mimeograph No.
88411).

Licensing Powers. Of all the
more important than that which

Powers possessed by the FCC none is
tion 308(a) of the Act

pertains to its licensing functions. Scc-

pecifics that all such applications “shall
2t forth such facts as the C

ommission by regulation may prcscribc? as
to citizenship, character, and financial, technical, and other qualifications
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i io communi-
5. Willful and malicious interference with any other radio
cations.

i i n oper-
6. Obtaining or attempting to obtain for himself or another an op
: 42
tor’s license by fraudulent means. . its the
: Program Cofxtrols. Section 326 of the .Ptct specifically Ilzri:ds-
Commission from censoring radio and television programs.

i mission

Nothing in this Act shall be understood or cons.trut.ed to give tht; Ct;):ll1 o ted

the power of censorship over the radio communfc_atxons or signals e o
by any radio station and no regulation or condition shall be promulg

i i h b
fixed by the Commission which shall interfere with the right of free speech by
means of radio communication.®

There have been differences of opinion as to what this provision mga':lhsé
Some have contended that it precludes any concern on t%‘le part © here
Commission with the program service of licensees, except in cases \.VW -
there are violations of specific laws. A spokesman for this point of vie o
FCC Commissioner T.AM. Craven. On November 19, 1958, the F

. . N ion IV
adopted a public notice proposing to make certain revisions in Section I
of its renewal a

pplication form 303.4¢ The changes pr.oposed pe.rtam tsc;
that part of the application form which elicits information regarding p'c;s-
program service of a station and that intended for the futu're. Commh
sioner Craven dissented to the proposed changes, contending that the

. . . . . . t
Commission exceeds its authority when it requires applicants for broadcas
facilities to file any program

information except that which may be re-
quested to determine whether a specific law would be or is being vio-
lated. He believes that the First Amendment to the Constitution and Sffc‘
tion 326 of the Act forbid the Commission from exercising any authority
over broadcast programming e

Xcept where infractions against lottery laws
and the like may be involved 4

Others have interpreted Section 3
provisions of the Act, they believe th
a station what particular program or
docs have the authority and the Tesp

26 differently. Relating it to other
at, while the Commission cannot tell
Programs it can or cannot present, it
onsibility to review the over-all opera-

n in the public interest. This interpretation
rmed by the legislative history of the Radio
cations Act of 1934, and the consistent ad-
ministrative practice of the two commissions and court decisions.

Early Administrative Practice. The 1aw directs the Commission to
grant licenses and renewals of thes

¢ licenses only if public interest, con-
venience and necessity will be served thcrcby. The original Federal Radio
Commission which was cstablished in 197
that pro

7 assumed from the bcgim}iﬂg
£Tam service was an important factor in making this determination.
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The Commission feels that present legislation has the flexibility essenpal ﬂt;oe
attain the desired ends without necessitating at this time any changes m to
o izati i i ice possible,

In order for non-profit organizations to obtain the maximum service p o
cooperation in good faith by the broadcasters is reql.nr.ed. Euch coopera
should therefore, be under the direction of the Commission.”

FCC Program Powers Recognized by the Courts. lf'rom the very be-
ginning, therefore, the FCC took the attitude that it did havc? tpe pogﬁf
to take into account program service as an important factor in its publc
interest determinations. Its view had been supported not only by legislative
history and prior administrative practice, but by court decisions as .well.

In the KFKB case referred to in the previous chapter, in which Dr.

Brinkley’s application for a renewal of license was denied, the Federal
Radio Commission said:

The Commission is expressly precluded by the Radio Act of 1927 from ex-
ercising any power of censorship. At the same time, the Commission must,
under the statutory standard, reach a decision that the nature of the program
broadcast is in the public interest, convenience and necessity before it may
grant an application. Upon the evidence adduced, the Commission feels con-
strained to hold that the practice of a physician’s prescribing treatment for a
paticnt whom he has never seen, and bases his diagnosis upon what symptoms
may be recited by the patient in a letter addressed to him, is inimical to the
public health, and safety, and for that reason is not in the public interest. )

The testimony in this case shows conclusively that the operation of Station
KFKB is conducted only in the personal interest of Dr. John R. Brinkley.
While it is to be expected that a licensee of a radio broadcasting station will

receive some remuneration for serving the public with radio programs, at the
same time the interest of the listenin

1 g public is paramount, and may not ]?e
subordinated to the interests of the station licensce. A license to operate a radio
broadcasting station is a franchise from the public, and the licensee is a trustee
for the public. Station KFKB has not been operated in the interest of the
listening public and we, therefore, find that public interest, convenience and
necessity will not be served by granting the application for renewal of its
license 2

‘The United States Court of Appeals for the District of Columbia sus-
tained the Commission’s decision, holding that under Section 11 of the
Radio Act of 1927 the Federal Radio Commission was “necessarily called
upon to gonsidcr the character and quality of the service to be rendered
and that in considering an application for rencwal of a license an impor-
tant c'onsidcration is the past conduct of the applicant.”s3
Inits argument to the Court of Appeals, the Commission had contended
th:}t thcrc. had been no attempt on its part “to scrutinize broadcast matter
prior 1o its release,” and that administrajve review of the stations past
conduct was not censorship.®* The Court agreed with this point of view.
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jected
of the Communications Act was abridg:e(.i. The Supreme.Cour;11 rzg,’siver
these arguments and upheld the legal validity of .the regulations.
to the contentions of the appellants, the Court said:

i erely
The Commission’s licensing function cannot be discharged, therefore, merely

i a
by finding that there are no technological objec_:ti(?ns to the grantttl(:i cl)lfow
license. If the criterion of ‘public interest’ were }1m1ted to such ma fac,ilitieS,
could the Commission choose between two applicants for the same 7 Since
cach of whom is financially and technically qua]i.ﬁed to operate a Statl'odI:r s
the very inception of Federal regulation of radio, comparative consi

icati ndard
as to the service to be rendered have governed the application of the sta
of ‘public interest, convenience, or necessity.®

The Court further said:

. . . er,
we are asked to regard the Commission as a kind of.traiﬁchOﬁitger'
policing the wave lengths to prevent stations from interfering with each o
But the Act does not restri

. he
ct the Commission merely to supervision of t
traffic. 1t puts upon the Comm

. e ition .
ission the burden of determining the compositio
of that traffic.c

1ority  Limited by Public Inte

g a wide range of discretion
Commission must always be guided b
Or necessity.” If at

any time, it fails
courts are available for redress,

For cxample, in choosing among applicants for limited radio fac111t1ee-,
the Commission may exercise administrative discretion, but th.e Ia\ﬁ{ rs
quires that its judgments be based upon public interest considerations.

. . . . sdence
Parties who are agerieved by actions unsupported by substantial eviden
or by “arbitrary” or “capricious”

actions, not in accord with this statutory
requirement may secure relief through appeal to the courts.
In this connection, the {o

llowing discourse of the United States Supreme
Court in a 1952 cage is pertinent:

FCC Au rest Considerations. While
05sessi

Y the “public interest, convenienche:
to comply with this standard, the

With the chaotic

scramble for
after the First World

domestic air space that developed soon
War, Congres

S recognized the need for a more ,ordf:ﬂy
development of the a; Waves than had beep achieved under prior legislation.

Although the Radio Act of 1912 hag forbidden the operation of radio apparatus
without a license from the Scereta

of Commerce and Labor, judicial decision

left him powerless to prevent licensees from using unassigned frequencies, ‘2

Wer, or to deny a license on thf? grOU“c
rily interfere with existing stations. Se

ares, 319 U. S. 190, 212. Congress there-

0 Act of 1927, crepteq the Federal Radio Commission with

wide h’ccnsing and regulatory powers over interstate and foreign commerce. d
Congress did not purport to transfer js legislative power to the unbounde
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that a proposed station would necessa
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scretion of the regulatory body. In choosing among applicants, the Commis-
on was to be guided by the ‘public interest, convenience, or necessity’, a
iterion we held not to be too indcfinite for fair enforcement. New York
‘entral Securitics Corp. v. United States, 287 U. S. 12. The statutory standard
o doubt leaves wide discretion and calls for imaginative interpretation. Not
standard that lends itself to application with exactitude, it expresses a policy,
orn of years of unhappy trial and error, that is ‘as concrete as the complicated
actors for judgment in such a field of delegated authority’. Federal Com-
nunications Comm’n v. Pottsville Broadcasting Co., 309 U. S. 134, 138.
Congress might have made administrative decision to license not reviewable.
\lthough it is not suggested—or implied by the grant of power to review—that
Jongress could not have reserved to itself or to the Commission final designa-
ion of those who would be permitted to utilize the air waves, precious as they
1ave become with technological advance, it has not done so. On the other hand,
he scope of this Court’s duty to review administrative determinations under
he Federal Communications Act of 1934, 48 Stat. 1064, as amended, 47
U.S.C., Section 151 et seq., has been carefully defined. Ours is not the duty
of reviewing determinations of ‘fact’ in the narrow, colloquial scope of that
concept. Congress has charged the courts with the responsibility of saying
whether the Commission has fairly exercised its discretion within the vaguish,
penumbral bounds expressed by the standard of ‘public interest’. It is our
responsibility to say whether the Commission has been guided by proper con-
siderations in bringing the deposit of its experience, the disciplined feel of the

expert, to bear on applications for licenses in the public interest.”

In the foregoing discussion, the principal features of the .Communica-
tions Act and the general scope of the FCC’s statutory authority ht}ve })een
analyzed. The next chapter describes the administrative and orgamzatxon_al
structure developed by the FCC to exercise its powers and perform its
functions.

NOTES

1. Morse, Edward Lind, Samuel F. B. Morse, His letters and Journals

(New York, 1914), Vol. 2, pp- 228, 232, 240.

2. Annual Report of thePPostmaster General, Document No. 2, December
1, 1845, p. 861.

3. Report of the Postmaster General for 1
30, 1913, Miscellaneous Reports, P- 15.

1bid.

- Holmes, Oliver Wendell, “Ideals and Doubts,” 10 Ill, L. R. 2 (1915).
. 48 Stat. 1064.
. 48 Stat. 1101-1102.
. 48 Stat. 1065.
. Ibid.
10. 48 Stat. 1098. . -

11. Genefal Electric Company V- Federal Radio Commission, 31 F. (2d)
630 (App. D.C. 1929).

he Fiscal Year Ended June

E-J- I o N

41



12. Federal Radio Commission v. Nelson Brothers, 53 Sup. Ct. 627, 633-637
13. United States v. Gregg, 5 F. Supp. 848 (S.D. Texas 1934); also see C:’zdi
Community Services, Inc., v. FCC, 100 U. S. App. D.C. (379, 246 F. (
R 2029 (1957). )
Vtr Bcttiridge? 43 F. Supp. 53, 55 (N.D. Ohio, E. Div.).
15. Sce City of New York v. Federal Radio Commission, 59 App. D.C. 1291
36 F. (2d) 115 (1929); Radio Station WOW v. Johnson, 326 U.S. 120 (1944);

DuMont Laboratories v. Carroll, 86 F. Supp. 813, 5 RR 2053 (E.D. Pa. 1949).
16. 48 Stat. 1070.

17. Ibid.
18. Ibid., 1071.

19, 68 Cong. Rec. 2579; also see MacKay Radio and Telephone Company
. Federal Communications Commission, 97 F. (2d) 641, 645 (1938).
20. 48 Stat. 1087-1088.
21. 48 Stat. 1066; also see Federal Communications Commission v. Sanders
Bros., 309 U.S. 470 (1940).
22. 48 Stat, 1087.
23. 48 Stat, 1086.
24, 48 Stat. 1081.
25. 1bid.
26. 1bid.
27. 48 Stat, 1081,
28. 48 Stat. 1082-1083.
29, 49 Stat. 1475.
30. 48 Stat. 1082.
31. 1bid.
32. 50 Stat, 191,
33.

68 Cong. Rec. 2881. See also statements by Representative White, 68
Cong.

Rec. 2579-2580, and by Senator Dill, 69 Cong. Rec. 12,352.
34. 68 Cong. Rec. 2881,

35. 44 Stat. 1164,

36. 48 Stat. 1082,

37. 48 Stat., 1084-1085.
38. Ibid.

39. 1bid.

40. 48 Stat. 1086.

41. 48 Stat. 1085.

2. 66 Stat. 716-717.
43. 48 Stat. 1082-1083.
44, 48 Stat. 1091.

. 45_. l)n :jh; Ma;tcr o{ Almcndmenr of Section 1V (Statement of Program
ervice) of Broadcast Application Forms 30] cket
No. 12673, 1 RR 98:21. ¢ 303 314 and 313, FCC Do

6. Hearing on Jurisdiction o

f Radio Commission, House Committce on
Merchant Marine and Fisheries (1928), p. 26 sor
47. R ;

A cport by Federal Communications Commission, Public Service Respon-
sthility

of Droadcast Licensees (March 7, 1946 : i Jur-
isdiction of Radio Commission, House ‘C ) P 10; also, Hearings on

. arine and
an (1928). p. 26, ommittce on Merchant Marine an
48, Hearings on H.R. 8301, 731d Cong., p.- 117
49, Ibid., pp. 350-352, : )

50. 48 Stat, 1084,

42



51. Federal Communications Commission, Report to Congress Purswant to
Scction 307 (c) of the Communications Act of 1934, January 22, 1935,

52. Transcript of Record, No. 5240, in KFKB Broadcasting Association, Inc.
v. Federal Radio Commission, 60 App. D.C. 79, 47 F. (2d) 670 (1931); State-
ment of Facts and Grounds for Decision, p. 13.

53. Ibid., p. 672,

54. 1bid.

55. Transcript of Record, No. 5561, in Trinity Methodist Church South v.
Federal Radio Commission, 61 App. D.C. 311, 62 F. (2d) 850 (1932), p. 970.

56. Ibid,

57. 1bid., 288 U.S. 599 January 16, 1933.

58. Federal Communications Commission, Report on Chain Broadcasting,
Commission Order No. 37, Docket No. 5060 (May 1941), p. 117.

59. National Broadcasting Company v. United States, 319 U.S. 190, 216-
17 (May 10, 1943),

60. Ibid., p. 215.

61. FCC v. RCA Communications, Inc., 346 U.S, 89-91 (June 8, 1953).

43



CHAPTER 4

How the FCC Is Organized and
Conducts Its Business

In the last analysis, much depends on whether administration is heavy-

handed and burdensomely bureaucratic or whether it is flexible and im-
aginative—MARSHALL E. DiMOCK*

As prescribed in Section 4 of the Communications Act, the FCC‘ is
composed of seven commissioners chosen by the President with the advice
and consent of the Senate, one of whom the President designates as Chair-
man.! As specified in the same section, the terms of the first commissioners
ran for one, two, three, four, five, six and seven years, respectively, with
all successive appointments made for seven years and until their successors
arc appointed and have qualified, except that they may not continue t0
serve beyond the expiration of the next session of Congress subsequent t0
the end of their fixed term. A person chosen to fill a vacancy is appointed
only for the unexpired term of the Commissioner whom he succeeds.?

The Communications Act has very little to say about the qualiﬁcations
of commissioners. It does requirc that they be citizens of the United
States and no more than four of them may be members of the same po-
litical party. For the service they perform for the American people they
g;n(;vsoa(;1;1ual salaries of $20,000 except for the Chairman who gets

Legislative Restrictions on Commissioners. As specified in the Act,

while §cn'ing on the Commission, members are prohibited from having a
financial interest in any of the following activities, enterprises or companics:

1. The manufacture or sale of radio apparatus or equipment for wire
or radio communication.

- Any kind of radio transmission of energy.
. Any wire or radio communication.

W

Cgmpamcs f‘umishing services or such apparatus to those engaged in
wire or radno communication or to those manufacturing or selling
such cquipment.

. .I"rofcssor and Head, Graduate Government Department, New York Uni-
versity.
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5. Any company owning stock, bonds, or other sccuritics of any such

companies.*

The commissioners are further prohibited from participating in any
hearing or procceding in which they have a pecuniary interest and may
not be employcd by or hold any official rclationship to any person sub-
ject to any of the provisions of the Communications Act. They may not
own stocks, bonds, or other securitics of any corporation over which the
FCC has any jurisdiction. Nor may they bc? otherwisc employed, or engage
in any other business, vocation or profession while they are on the Com-
mission. Formerly, they could accept reasonable honorariums or com-
pensation for the presentation or delivery of publications or papers. Recent
legislation, however, prohibits this. (See 1960 Amendments to Act in
Appendix I).

If 2 member terminates his service prior to the expiration of his ap-
pointed term, he must wait for a year before he may represent any person
before the Commission in a professional capacity. This restriction does not
apply, however, if he continues to serve out his. aPpointcd term.S

Transaction of Business. The seven cCOmImIssIONers function as a unit,
and exercise general supervision over the work of the agency.” The Chair-
man, however, as provided in Section 5 (a) of the Act, serves as the chief
executive officer of the Commission. It is his duty to preside at all meetings
of the Commission, and to represent the agency in all legislative matters,
(except that any other commissioner may present his own or minority
views). He also represents the Commission in all matters requiring con-
ferences or communications with other governmental officers, departments
or agencies, and generally coordinates and organizes the work of the
Commission.?

Four members of the Commission constitute a quorum for the trang-
action of business.? General sessions of the Commission are required tq
be held at least once a month at its principal offices in Washington, D, ¢,
Special meetings, however, may be held elsew.here in the Unitgd States if
economy and convenience will be served.1® Biographical material pertajq-
ing to present FCC commissioners and past chairmen appears in Appen-
dix 2. Also, a brief chronology of significant FCC events 1s set forth there,

The Commission has the legislative authority to take actions, maje
rules and regulations and issue orders, not contrary to law, as may pe
necessary to carry out its functions and may conduct proceedings i ,
manner “as will best conduce to the proper dispatch of business and tq the
ends of justice.”? .

Every vote and official action of the Commx.ssxon must be recorded, and
its proceedings (excluding its business meetings) shall be open’t.o the
public upon request of any interested party. One statutory exceptiop ¢
this is that the Commission may withhold p}lblxcatlon Pf records or ppo.
ceedings containing secret information affecting th.e natlonal. defense, 12

Reports to Congress. A special matter of business required by Iay, "
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the preparation and transmission of an annual report. to Congress. Thli
e i i i d and considered by the Com
report must contain (1) information collecte an o o) epalation
mission to have value in the settlement of guestlons rt?latmg (;nf ognl;] - o
of interstate and foreign transmissions by wire and radio; (2). o and
as to its work and accomplishments, and the.adequacy of its s ood
equipment. A former requirement for biograph.les of all perso-Is]Es1 i];lgegof
during the year, their FCC positions and salaries, toge.ther wi ”
those who left the employ of the agency, was repealf:d in 1952. Joction of
Personnel and Expenditures. Legislative authority for ?he se EC e
staff personne] appears in paragraphs (1) and (?) of. Section 4(1349 the
Act.!* Subject to civil-service laws and the Classﬁcam?n Act of t’ s
Commission is authorized to appoint “officers, engineers, accounta tc;
attorneys, inspectors, examiners, and other employees” as are necessarya 0
carry out its functions.!s It is provided that each. comruissioner may arlljd
point a legal assistant, engineering assistant, admxmstraUVfa assmtan}i,16 In
a secretary to serve in his office, and may prescribe the: c.lutles _Of each. oot
filling these particular jobs, he may disregard the civil-service laws1 .
must comply with the requirements of the Classification Act of 1949.il e
Paragraph (g) of Section 4 authorizes expenditures out gf .ava a °
appropriations as are necessary for the performance of Com551on func
tions. All such expenditures, including necessary transportation gxpenses
of commissioners or their employees, incurred while conducting any

official business outside the city of Washington, are allowed and paid gn
the presentation of itemized vouchers approved by the Chairman or by
such other members or officer a

s may be designated by the Commission.*®
Original Organization of the FCC. The Communications Act, as
adopted in 1934, provided that the Commission might divide itself into
not more than three divisions, each to consist of at least three members..It
was further provided that the Commission might direct that “aﬂy"’_f_lts
work, business or functions” might be assigned or referred to any division
for action. In case of referral, the division was authorized to act on the
assigned matter with ali the jurisdiction and powers conferred by law upon
the full Commission, and its action had the same force and effect as if taken
by the Commission.10
As originally passed, the Act also authorized the agency to assign Of

refer any portion of its work to an individual commissioner or to a board
composed of one or more emplo

yees. This authority, however, did not
extend to investigations instituted on the Commission’s own motion, Of
to those specifically required by the Act. Nor was it applicable to contested
proceedings requiring the taking of testimony at public hearings, unless
agreed to by the partics involved 20

Any action taken by an individual commissioner or a board with respect
to an assigned matter had the same force and effect as if taken by the
Commission. Tt was provided, however, that any party affected by any
order, decision, or report of such commissioner or board might file a
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petition for rchearing by the Commission or a division. Any action by a
division upon such a petition was subjeet to review by the Commission.™!

Pursuant to these provisions, immediately after its creation the FCC
established three divisions—Broadceast, Telephone, and Telegraph—cach
composed of two members with the Chairman of the Commission acting
ex officio as a third member of each division.® The agency exercised
authority over all matters not assigned to any division, and specifically
retained jurisdiction over the allocation of frequency bands to the various
classes of radio service and all matters involving two or more divisions.
Pursuant to Section 405 of the Act, the full Commission was required to
disposc of petitions requesting rchearing of cases decided by a division.®

This system of compartmentalized regulation did not prove satisfactory.
There were jurisdictional disputes within the Commission. Differences in
work load among the divisions required some commissioners to assume
more responsibility than others. Because of the interrelationships of the
telegraph, telephone and broadcast