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PREFACE TO THE SECOND EDITION

In this second edition of Mass Communication Law we continue an effort
to combine the perspectives of law and journalism. As is the case with second
editions, this volume is informed and enriched by the criticisms of students and
teachers who have used the first edition. Since both authors teach from the book,
the new edition also reflects our own experience with it. As a result, much that
is completely new has been included in this edition.

The First Amendment materials have been reorganized and rewritten to
present as much as possible of the contrariety and variety that exist in Supreme
Court interpretations and implementations of First Amendment protections. In
order to achieve this goal we have not hesitated to add First Amendment issues
which predate the first edition and were not included, but which in retrospect
should have been. As a guide to the student a new overview of the origins and
meaning of First Amendment rights is found in the beginning chapter.

This edition reinforces the interdisciplinary intention of the authors to pro-
vide a teaching tool acceptable to both law and journalism. The new edition,
however, is designed especially for the journalism student. Steps have been taken
to make a sudden entry into the complex and intensely verbal world of law as
meaningful and as understandable as possible for the journalist. In the crucial
areas in each section and chapter, the authors still reflect the sincere belief that
the courts should speak for themselves. Cases represent the original source ma-
terials of the law and there is no substitute for them.,

Extensive legal citations are intended to encourage both student and teach-
er to read additional cases and commentaries when they are available. Only by
this means can our readers gain their independence from the interpretations and
conclusions of the authors.

Wherever possible judicial opinions have been edited to omit that which
seems cryptic, superfluous or otherwise unnecessary for the student of mass com-
munication. At the same time we have underscored that which we believe funda-
mental and indispensable. Many will question our judgments on both counts.

In each section the amount of explanatory editorial comment has been great-
ly expanded. A glossary defining commonly used legal terms found in the book
has been provided. Illustrative charts of representative court systems have also
been included.

Nor have we forgotten the law student. Except in the largest institutions,
law school courses in mass communication law have been rare. In light of the
great cases involving such urgent and contemporary issues as newsman’s privilege,
the Pentagon Papers, access to broadcast media, access to information, and the
right of reply, it is our belief that mass communication law will increasingly find
a place in the standard law school curriculum of the future. In the meantime

XIII




PREFACE TO THE SECOND EDITION

there are considerably more mass communication courses in law and journalism
schools now than when the book first appeared in 1969.

For the law school teacher who uses the book for such a course and wishes to
avoid duplication with other courses, a program of study based on the following
assignments is suggested: Ch. IX (broadcast regulation), Ch. VIII (the copy-
right problems of cable television), Ch. V (free press and fair trial), Ch. II (libel
and the newsman), Ch. III (the right of privacy), Ch. VI (newsman’s privilege),
Ch. VII (freedom of information), the section in Chapter VIII on the News-
paper Preservation Act, and, finally, the new and completely revised section in
Chapter VIII on a right of access and reply to the press.

Journalism teachers will find flexible uses for the book. For the profes-
sional undergraduate course primary attention will undoubtedly be given to the
materials on libel, privacy, freedom of information, newsman’s privilege, obscen-
ity, and free press and fair trial. Advertising students in such a course could sub-
stitute the law and regulation of advertising scction of Chapter VIII for some of
the press materials. Public relations students might do likewise with the material
in Chapter VIII on influencing the opinion process. In the professional course,
supplementary use may be made of the First Amendment chapter and the materials
on antitrust, the regulation of broadcasting, and access to the media. Graduate semi-
nars might be more inclined to focus on the historical and doctrinal elements of
the book.

The chapter on free press and fair trial has been revised to reflect the ap-
parent revival of judicial restraining orders against the press, and the present
status and future of judicial “gag” orders is a focal point of the chapter.

The law of obscenity is described with as much precision as is possible in
this volatile area of social and legal policy. Two new sections, Burger Court re-
visionism and the uncertain future of obscenity law, bring the chapter temporarily
up to date.

The libel law chapter has been rewritten and clarified in part to show the
deep imprint of the New York Times rule. The chapter also reflects the uncer-
tainty, anxiety and division in the Court and country over the future of that doc-
trine. See Appendix C.

Entirely new chapters on privacy, newsman'’s privilege, and freedom of in-
formation have been written for the new edition. Their extended treatment re-
flects new problems for the journalist in these areas and the possible conflicts be-
tween privacy and newsman’s privilege on the one hand and freedom of infor-
mation on the other. Much more detail on the state law of invasion of privacy
has been included. The new freedom of information chapter shows that the
courts are coming to interpret the Freedom of Information Act so as to help
journalists secure information the public needs and to minimize the extent to
which government may use the exemptions in the Act to frustrate its basic pur-

pose.

The new chapter on freedom of information includes a discussion of the
celebrated tapes controversy between President Nixon and Special Prosecutor Cox,
and shows how judicial techniques developed for deciding when information
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PREFACE TO SECOND EDITION

should 'be made available to journalists in freedom of information cases were used
in the famous case of Nixon v. Sirica. New material on access to the workings
of state government are also included.

The new chapter on newsman’s privilege includes the landmark Branzburg
decision and discusses more recent judicial developments which suggest that re-
ports of the death of a First Amendment basis for newsman’s privilege may have
been greatly exaggerated.

The chapter on selected problems of law and journalism emphasizes issues
which relate to the social responsibilities and obligations of journalism. The con-
troversial and, at this writing, still unsettled status of a right of reply to the press
leads off the chapter with an entirely new collection of materials which attempt
to reflect something of the ferment and fury in this bitterly disputed area of press
law. The conflict is exemplified by a detailed discussion of the Florida right
of reply case, Tornillo v. Miami Herald, and other cases.

New subjects in this chapter include a discussion of First Amendment dif-
ficulties created by imposing on the press policing functions with regard to the
regulation of the financing of political campaigns. The impact of the Newspaper
Preservation Act is presented in the antitrust section. The perplexing question of
whether a newsman or broadcast journalist can be required to join a union is dis-
cussed in the materials on the media and the labor laws.

The advertising section has been completely rewritten and greatly expanded
to attempt to give the student a clear understanding of the function of the Fed-
eral Trade Commission and the meaning of such regulatory concepts as false,
deceptive and unfair advertising. The relatively new phenomena of corrective
advertising and counter advertising are subjected to intensive discussion and
analysis.

The second edition of this book finds copyright law still unrevised by Con-
gress. But the new section on copyright reflects developments important to the
journalist who must be aware of the effort to expand the doctrine of fair use.
A section on copyright and the electronic media surveys repeated judicial efforts
to free cable television from copyright liability to the broadcasters whose signals
it imports.

The broadcast regulation chapter attempts to lead the broadcast journalist
through the regulatory maze that besets the electronic media. New materials on
judicial and FCC reexamination of the Fairness Doctrine are included. Sections
on the validity of the abolition of cigarette advertising in broadcasting, the
double-faceted problem of fairness doctrine compliance and group defamation,
the changing fortunes of a right of access to the broadcast media, the meaning of
prime time access, and the law on regulation of obscenity in broadcast program-
ming are new features of this chapter. The obscenity section deals with the new
and unanticipated problems of “topless” radio and obscenity in public access chan-
nels on cable television.

We believe the second edition is as up to date and as comprehensive as the
enormous fluidity and volume of American law will permit.
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PREFACE TO THE SECOND EDITION

Although the authors continue to share the joy and travail of jointly editing
each page of the entire work, primary responsibility for these materials were al-
located in the following way: Professor Gillmor was the principal editor and
author of Chapters II, III, IV, V, VI, and the advertising section of Chapter VIII;
Professor Barron was the principal editor and author of Chapters I, VII, IX, and
all of the sections in Chapter VIII except advertising.

Professor Barron wishes to express his thanks to Mary Adamski and Jeanetta
Cutchens for their patience, skill and care in typing parts of the manuscript. He
would also like to thank and acknowledge the help provided by Joseph L. Tasker
of the second year class at the National Law Center, George Washington Uni-
versity and Nancy Kaplan of the Syracuse University College of Law, Class of 1974,
for their assistance in the research and preparation of various portions of the manu-
script, Mr. Tasker also assisted in preparing the index. He would especially like
to thank his wife Myra Barron of the Virginia bar for the care and insight with
which she researched and prepared the new materials on the F reedom of Informa-
tion Act.

Professor Gillmor would like to acknowledge the invaluable help of Profes-
sor Ivan Preston of the University of Wisconsin with the advertising section of
Chapter VIII. For suggestions and insights into the new problem of purloined
papers he would like to thank Prof. Everette Dennis of the University of Minne-
sota. For many helpful suggestions along the way he would also like to thank
Profs. Lyle Huseby of Moorhead State College, John Stempel of Indiana, Albert
Pickerell of Berkeley, Ed Blinn of Iowa State, and, notably, Dean Rea of the Uni-
versity of Oregon. There are many others but foremost among them is Herbert
Terry, an unusually gifted graduate student at the University of Minnesota, who
has kept his teacher constantly stimulated and alerted to new developments in the
Jaw, and has on numerous occasions rescued him from the dangers of oversimpli-
fication when dealing with complex issues of law.

DoNALD M. GILLMOR
Minneapolis, Minn.

JEROME A. BARRON
Washington, D. C.
June, 1974
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Affidavit: The sworn written statement of a party or a witness in a suit. The
person who makes the statement is called an affiant.

Affirmed: Signifies that the appellate court agreed with the lower court’s de-
cision and has decided to let it stand after review, thus “affirming” it.

A fortiori: It follows unavoidably, as, for example, the next step in an argument.

Amicus Curiae: A friend of the court. Usually refers to legal briefs submitted
to a court by persons or groups, not parties of record to an action. Briefs
amici curiae are submitted to courts to help the court reach its decision and
to bring to the attention of the court factors and problems raised by a case
which the parties to the action may not bring to the court’s attention.

Appellant: The party who appeals a lower court decision rendered against him
to a higher court is the appellant.

Appellee: The party who opposes an appeal, and who is usually content with the
lower court decision is the appellee. Courts sometimes use terms like “plain-
tiff-appellee” or “defendant-appellant” to indicate that the defendant lost
at trial and now appeals, and plaintiff won below and now opposes the ap-
peal.

Balance of Interests Doctrine: This is an approach often used by courts in cases
involving First Amendment issues. The stated mission of the doctrine or
test is to weigh the state’s interest in effecting a restraint on freedom of ex-
pression as distilled in a particular statute against the claim that the statute
offends freedom of speech or press.

Brief: The written legal arguments which are presented to the court by a party to
a lawsuit. A brief is generally partisan. The brief states the facts and the
relevant legal authorities on which a party relies for the result which it
thinks should obtain.

Canon Law: The law of the Church. During the Middle Ages, the ecclesiastical
or church courts had considerable control over family and other matters. The
law thus developed has influenced the common law.

Certiorari: A writ by which review of a case is sought in the United States Su-
preme Court. Technically, when the writ is granted, the Court will order
the lower court to send the record of the case, a transcript of the proceedings
below, up to the Supreme Court for it to review. The Supreme Court has
discretion over which petitions for certiorari (cert.) it will or will not grant,
and can thus retain control over what cases it will review. This practice
should be contrasted with obtaining review by way of appeal, where, theore-
tically at least, if the statutory requirements for appeal are met, the Court
is supposed to be obliged to review the lower court decision. The dismissal
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of an appeal is considered to be a disposition on the merits of a case, but the
denial of a petition for a writ of certiorari is held to be no statement on the
merits of the case itself. The situations in which review should be sought
by way of appeal and certiorari are precisely set forth in the U. S. Judicial
Code.

Clear and Convincing Proof (or evidence): A standard of proof in civil litiga-
tion more stringent than the normal requirement that the successful party be
favored by the preponderance of the evidence. The standard is, yet, less
stringent than the standard of proof used in criminal litigation which is that
the evidence must show guilt beyond a reasonable doubt.

Collusion: When two or more parties agree to maintain a suit even though there
is no real adversity between them, it is termed collusion. When a suit is
brought under these circumstances it is called a “collusive suit” and is con-
stitutionally proscribed since the U. S. Constitution, Art. III, limits federal
courts to deciding actual “cases or controversies”. Also, when two parties
agree to practice a fraud upon the court or a third party.

Common Law: The legal system of the United States and Great Britain and other
countries whose formative legal institutions derive in some measute from
England. A common law system is distinguished from the civil law systems
of Europe since the former is based upon general rules and principles found
in judicial decisions, as opposed to the codification of those rules and prin-
ciples in statutory law. -Common law is judge made law as opposed to law
made by legislatures, or statutory law. The historic understanding of
American law as common law is no longer apt since, increasingly, “law” in
the United States is statutory law.

Complainant: The person who brings a'lawsuit. It can also refer to the “com-
plaining witness” or the person who has asked the state to bring criminal
charges against the defendant. Often used as a synonym for plaintiff.

Concurring Opinion: When a coutt, consisting of more than one judge, reaches
its decision, one or more of the judges on the court comprising the majority
may agree with the decision reached, but for different reasons than those
found in the court’s opinion. Such judges may decide to state their separate
reasons for joining in the result reached by the majority of the court in a
concurring opinion. A concurring opinion is often used by a judge to em-
phasize or de-emphasize a particular portion of a majority opinion o to ar-
gue with a dissent (an opinion filed by a judge who disagrees with the
court’s decision and wish to make their reasons explicit. )

Contempt of Court: Any act which is deemed by a court to embarrass, hinder,
or obstruct the court in the administration of justice or calculated to lessen
its authority or its dignity. Direct contempt is committed in the presence of
the court, or very near thereto, and can be punished summarily, without a
jury trial. Constructive or indirect contempt refers to actions outside of
court which hinder the administration of justice, as when a court order is not
obeyed.
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Contra: Against.

Counterclaim: A claim brought by the defendant against the plaintiff. A count-
erclaim may be similar to the plaintiff’s claim against the defendant, or it
might be totally unrelated to the plaintiff’s claim.

Damages: Money that a person receives as compensation, as the result of a court
order, for injury to his person, property, or rights because of the act, omis-
sion, or negligence of another.

Declaratory Judgment: A judicial decision that sets out the rights and obligations
of the parties to a dispute and expresses an opinion on a question of law,
but which does not necessarily order any coercive relief such as an injunc-
tion or damages.

Defeasance: A collateral deed made at the same time as another conveyance of
property, containing certain conditions upon the performance of which the
estate then created may be defeated, or totally undone.

Defendant: The party against whom a suit is brought. The defendant must an-
swer the plaintiff’s complaint and defend against his allegations. In criminal
cases, the defendant is the party accused of crime by the state.

De minimis: The law does not concern itself with trifles,

De novo: Means anew or fresh. A new trial of a case is a “trial de novo.”
A new trial can be granted by the trial judge or ordered by an appellate court.

Deposition: A sworn, recorded, oral statement made by a party or a witness out
of court, either in the form of a narrative, or as answers to questions posed
by an attorney. The party whose deposition is taken is called the deponent.
The deposition is a device often used to obtain testimony in advance of a trial,
or to secure the testimony of a person unable to come into court., A deposi-
tion can be used at trial to contradict a deponent’s testimony at trial or it can
be used in the event of the deponent’s unavailability.

Directed Verdict: The trial judge decides that as a matter of law reasonable men
cannot differ concerning the proper verdict in a case, and directs the jurors
to reach that verdict. The judge, in effect, makes the jury’s decision for
them; he takes it out of their hands.

Disparagement: An untrue or misleading statement about a competitor’s goods
that is intended to influence, or tends to influence the public not to buy the
goods. Trade disparagement is distinguished from libel in that it is directed
toward the goods rather than the personal integrity of the merchant.

Diversity Action: An action brought in a federal court between parties who are
citizens of different states. Such an action is based on the provision in the
U. S. Constitution, Article III, granting jurisdiction to federal courts in di-
versity cases. Congress has enacted legislation, under this authority, grant-
ing the federal courts such jurisdiction. The action is in federal court only
because the parties are from different states. The federal court, in this situa-
tion, is supposed to apply the substantive law of the state in which it sits.
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Doctrine of Judicial Restraint: A doctrine associated in the twentieth century
American constitutional law with Supreme Court Justices Frankfurter and
Harlan as well as many other jurists. Under this view, courts should only
rarely exercise their power to invalidate legislation on constitutional grounds.
This doctrine holds that as long as the legislation in controversy is reason-
able and has some constitutional authorization it should be given a pre-
sumption of validity. The doctrine holds that in a democratic society non-
elected judges should be reluctant to invalidate legislation enacted by the
elected representatives of the people.

Doctrine of Preferred Freedoms: In constitutional litigation, a statute is normally
presumed to be constitutional until it is shown to be otherwise. The doc-
trine of preferred freedoms states that when considering statutes that limit
the individual rights guaranteed by the Bill of Rights and the fourteenth
amendment, the normal presumption of constitutionality should not operate.
When a statute seeks to limit a preferred freedom such as the freedom of
expression, those who seek to uphold the statute must prove that it is con-
stitutional, instead of making those who attack the statute prove that it is
unconstitutional. The usual presumption of validity attaching to legislation
attacked on constitutional grounds is thus reversed.

Due Process: A complex of rights guaranteed by the fifth and fourteenth amend-
ments to the U. S. Constitution, as interpreted by the Supreme Court. There
are two kinds of due process. Procedural due process is offended when the
fair procedures of the judicial process have not been complied with such as
right to notice of the charges against one and a fair hearing concerning those
charges. Substantive due process is offended by legislative action abridg-
ing substantive rights guaranteed by the due process clause of the fourteenth
amendment such as freedom of speech, freedom of religion, freedom of as-
sembly, etc.

Equity: As distinguished from common law, equity means to be flexible where
the common law is rigid. Equity fashions remedies where the law is in-
adequate in order to do substantial justice. Also, refers to the separate
equity court system developed in England and to the remedies fashioned by
those courts. Many of these remedies have now been adopted by American
courts. Thus courts have the broad power to order the equitable remedy of
an injunction when money damages (the legal remedy) are inadequate.

Estoppel: An estoppel works a preclusion on the basis of a party’s own act, or
acceptance of facts, relied upon by another party. Thus, when a party makes
a promise on which another relies, such a party may later be precluded from
denying such a promise or refusing to accept its consequences.

Ex parte: Something done by, for, or on the application of one party only. An
example of an ex parte proceeding is a hearing on a temporary restraining
order. Such an order can be granted to a party in the absence of the party
sought to be restrained.

Ex rel.: Legal proceedings which are instituted by the attorney general in the
name of and in behalf of the state, but on the information and at the in-
stigation of an individual who has a private interest in the matter.
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Gloss: An annotation, explanation, or comment on any passage in the text of a
work for purposes of elucidation or amplification.

Grand Jury: A jury whose responsibility it is to decide whether probable cause
exists to warrant the trial of an accused for a serious crime. A finding of
probable cause is not equivalent to a finding of guilt. If the grand jury be-
lieves sufficient evidence exists to establish probable cause, it issues an in-
dictment. The grand jury is termed a “grand jury” because it has more mem-
bers than the trial or “petit” jury.

Habeas Corpus: "“You have the body.” Often called the “Great Writ"" because
it has been considered basic to liberty in American law. Typically, a writ of
habeas corpus issues to order a warden or jailer to bring a prisoner before the
court so that the court can determine whether the prisoner is lawfully con-
fined. The writ can be used to secure review of a criminal conviction in
the hope that the court will release the prisoner if it decides the prisoner is
unlawfully confined.

Indictment: A written accusation made by a grand jury charging that the person
named therein is accused of committing a crime. An indictment should be
distinguished from an information (see below). Most jurisdictions require
a grand jury indictment as the basis for charges of the most serious crimes.

Inducement: The benefit or advantage that the promisor is going to receive from
a contract is the inducement for making it.

Information: The /information is an alternate method by which a criminal prose-
cution can be commenced. In states which allow a prosecutor to proceed by
information as an alternative to a grand jury indictment, a preliminary hear-
ing is first held before a magistrate to determine if there is “'probable cause”
to believe that a crime has been committed. If the magistrate determines
that, on the evidence presented by the state prosecutor, probable cause exists,
the accused is bound over for trial and the prosecutor files an information
which states the crime with which the accused is charged, serving substan-
tially the same function as a grand jury indictment.

Infra.: Refers to something printed later in the text. Used in the sense of “see
below.”

Injunction: A court-issued writ ordering a party either to refrain from doing
something or to perform a specific act. When a court issues an injunction
against a party, it enjoins that party. This equitable remedy is issued at the
request of a litigant. An injunction may be granted temporarily to preserve
the status quo while the issue in controversy is still pending before a court.
This is called a preliminary injunction. A permanent injunction is granted
only after a hearing on the merits.

In limine: On or at the threshold; at the very beginning; preliminarily.

Interlocutory Appeal: An appeal of a judicial order in a case rendered by a court
prior to final decision of that case. An order which is not final, or which
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is not dispositive of the entire suit, is interlocutory in nature. Interlocutory
appeals, except for a few statutory exceptions, are not permissible in federal
practice. But this rule is sometimes circumvented by application to appellate
courts for prerogative writs such as writs of mandamus which in effect do
subject interlocutory orders to appeal.

Interrogatories: Written questions submitted by one party to the opposing party
before the trial. The opposing party is then required under oath to provide
specific written answers to the interrogatories of the other party. Interroga-
tories are part of the discovery process used by counsel prior to the actual
trial to inform each other of the basic facts and issues in the case. The in-
terrogatories are usually written and answered by counsel after consultation
with the client.

Ipse Dixit: To rely on one’s own Zpse dixit is to say something which rests not on
independent evidence but solely on the say-so of the speaker.

Judgment: The final decision of the court defining the rights and duties of the
patties to a law suit. A judgment should be distinguished from verdict (see
below) which is the name given to the decision of a jury rather than of a
court.

Judgment n. o. v. (non obstante veredicto): A judgment notwithstanding the
verdict occurs when the court renders a judgment in favor of one party after
the jury has returned with a verdict in favor of the other party. When a
motion for a judgment 7. o. v. is granted, the judge in effect overrules the
jury’s verdict. The motion is usually granted on the grounds that the jury’s
verdict was clearly unreasonable and not supported by the evidence. This
decision by the judge can be the basis for an appeal.

Judicial Activist: A judicial activist is the opposite of an exponent of judicial re-
straint. See this glossary. A judicial activist believes the judiciary may, in
some circumstances, serve as a fulcrum for social change. The majority of
the Supreme Court under the leadership of Chief Justice Warren, the so-
called Warren Court, was often charged by its critics with judicial activism.

The Warren Court through the process of constitutional interpretation
imposed new rules and duties in the areas of reapportionment, racial equal-
ity, and criminal procedure. Defenders of these examples of judicial acti-
vism say that they illustrate the democratic character of judicial review.

Jurisprudence: The philosophy of law. Sometimes used as a synonym for law
itself.

Mandamus: A writ ordering a lower court judge or other public official to per-
form a legal duty as to which he has no discretion.

Movant (Movent): One who makes a motion before a court; the applicant for
a rule or order.

Moving Papers: Such papers as are made the basis of some motion in court pro-
ceedings.
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Misprision: A word used to describe a misdemeanor which does not possess a
specific name. More specifically a contempt against the government or the
courts, all forms of sedition or disloyal conduct; or maladministration of
high public office; or failure of a citizen to endeavor to prevent the com-
mission of a crime, or, having knowledge of its commission, to reveal it to
the proper authorities.

Nolle Prosequi (nol. pros.): When the prosecuting attorney in a criminal suit
decides that he will “prosecute the case no further”, a nol. pros. is entered
into the court records. The use of a nol. pros. usually terminates the lawsuit.
Unless a nol. pros. is obtained with leave of court, the case will not be re-
opened at a later date; a 1z0l. pros. usually signifies that the matter has been
dropped altogether.

Obiter Dictum, ot Dicta: Statements made in a judge’s opinion that strictly speak-
ing are not necessary to the decision of the court. These “statements by the
way” are often responsive to some suggestion that is made by the case’s facts
or its legal issue, but are not themselves part of the court’s holding. To
characterize a statement in a judicial decision as “‘dicta” means that the state-
ment does not have the precedential value of a statement which recites the
holding of the decision.

Per Curiam: When the opinion of a court of more than one judge is styled per
curiam, what is meant is that the opinion is issued by and for the entire
court, rather than by one judge writing for the court.

Petitioner: The most common way of seeking review of a lower court decision in
the United States Supreme Court is by petitioning for a writ of certiorari.
The person who files the petition seeking review is called by the Court the
petitioner. A person who petitions for any judicial relief such as a party
who seeks other writs, such as mandamus is also called a petitioner.

Plaintiff: The party who brings the lawsuit. The party who complains.

Pleading: The written statements of the parties containing their respective allega-
tions, denials, and defenses. Th plaintiff’s complaint and the defendant’s
answer are examples of pleadings.

Precedent: A judicial decision that is said to be authority for or to furnish a rule
of law binding on the disposition of a current case. A precedent will in-
volve similar facts or raise similar questions of law to the case at bar.

Preliminary Hearing: A hearing before a judge to determine if there is enough
evidence to show that there is probable cause to justify bringing a person
accused of crime to trial. In some jurisdictions, if probable cause is shown to
exist at the preliminary hearing, the accused will be bound over to the grand

jury.

Preponderance of Evidence: The standard of proof in civil as distinguished from
criminal litigation. The greater weight of evidence, 7. e., that evidence
which is more credible and convincing to the mind, and therefore entitled to
be given probative value (to be believed as proven true) in a civil law suit.
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Police Blotter: At the police station, the book in which a record is first made of
the arrest of an accused person and the charges filed against him. Often
used as the source for the journalist’s reports on the facts of the arrest.

Remand: A remand is an order of a higher court directing the lower coutt to
conform its decision to the mandates of the higher court.

Remittitur: When the jury awards the plaintiff excessive damages, the court may,
in lieu of awarding the defendant a new trial, remit what it considers to be
the excess, and award the remaining damages to the plaintiff. The judge
gives the plaintiff the option of accepting the damages the court believes
authorized by the evidence in the form of reduction of damages by a remit-
titur or else facing a new trial.

Res Judicata: Literally, the “thing judicially acted upon™. This doctrine states
the rule that a party cannot bring the same suit on the same facts against the
same parties after these matters have already been decided once by a court.
A party has only one “day in court” and once a case has been finally decided,
he cannot bring the same suit again.

Respondent: The term used to identify the party opposed to granting a petition.
The party petitioning for judicial relief is the petitioner, his opponent is the
respondent.

Restatement of Torts: A publication of the American Law Institute which at-
tempts to state in a comprehensive way the modern common law of torts on
the basis of both a study of the judicial decisions and what it believes to be
sound policy. The A.L.L also publishes restatements on other areas of the
common law, such as contracts or conflicts of law.

Reversed: This term found at the end of an appellate decision simply means that
an appeals court has reversed or overturned the judgment of a lower court.

Scienter: Guilty knowledge. In some criminal prosecutions, an allegation of
scienter, or guilty knowledge, concerning the act or omission complained of,
is a prerequisite to prosecution. Proof of scienter has often been an issue
in obscenity prosecutions.

Sealed Records: The records of certain cases may be sealed, and closed from pub-
lic view, by order of the court. Cases involving trade secrets, or juveniles,
are examples of what a court might order sealed.

Stare Decisis: Literally, to hold the decision. A doctrine intended to provide
‘ continuity in the common law system. The doctrine requires that when a
court has developed a principle of law and has applied it to a certain set of
facts, it will apply the same principle in future cases where the facts are
substantially the same. The doctrine does not operate inexorably and in
contemporary American law, patticularly constitutional law, has not been the
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barrier to legal, and thus to social change as may have been the case in the
past.

Sua Sponte: To do something on one’s own initiative. A term used when a court
makes a ruling on its own even though the ruling has not been requested by
counsel for either side.

Sub. nom.: When used in case citations, this abbreviation means that the same
case as the previous case is being noted, but that it was decided on appeal
under a different name.

Subpoena Ad Testificandum: A subpoena which seeks testimony.

Subpoena Duces Tecum: A subpoena which commands a witness to produce doc-
uments or papers pertinent to the issues of a pending controversy.

Summary Judgment: A motion for summary judgment is a pretrial motion which
will be granted when the pleadings, affidavits and discovery materials dis-
close that there is no issue of material fact in controversy between the pat-
ties. In that event, the only issues left to resolve are questions of law which
can be decided by the court. Summary judgment, therefore, is a pre-trial de-
vice which if appropriate for rendition will result in judgment to the suc-
cessful party without the necessity of going through a trial.

Summons: A notice delivered by a sheriff or other official (or sometimes a priv-
ate individual) to a person to inform him that he has been named as a de-
fendant in a civil suit and must come to court on a certain day and answer
the complaint against him.

Supra.. Refers to something printed earlier in the text in the sense of ‘‘see
above.”

Tort: A civil wrong not based on contract. A tort may be accomplished with or
without force, against the person or property of another. Typical torts in-
clude trespass, assault, libel, slander, invasion of privacy, or negligence. The
same word used to identify a tort may also be used to identify a crime, but
the two meanings will often be quite different. Relief is usually sought
through a suit seeking money damages.

Trover (Trover and Conversion): An action for the recovery of damages against
a person who has found another’s goods and has wrongfully converted them
to his own use.

Ultra Vires: Acts beyond the scope of the powers of a corporation, as defined by
its charter or act of incorporation.

Venireman: A member of a panel of jurors.

Verdict: The decision of the trial or “petit” jury. The jury reaches its verdict
on the basis of the instructions given by the trial judge. The verdict may be
a general verdict of “'guilty” in a criminal case or a general verdict for either
the defendant or the plaintiff in a civil case.
A special verdict consists of answers in the affirmative or negative to
specific questions posed by the judge.
LVII




GLOSSARY

Writ of Prohibition: An extraordinaty judicial writ from a court of superior
jurisdiction directed to an inferior court or tribunal to prevent the latter from
usurping a jurisdiction with which it is not lawfully vested, or from assum-
ing or exercising jurisdiction over matters beyond its cognizance or in excess
of its jurisdiction.
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THE FEDERAL COURT SYSTEM

United States District Courts *
with

federal question and

diversity of citizenship United States Writ of
jurisdiction. Appeals Courts of Appeals **
{11 Circuits) certiorari

Administrative Agencies with
Judicial Functions, e. g.,
F.C.C., F.T.C.,, N.L.R.B., etc.

Speclal three-judge U. S. District
Courts convened in certain cases, as,

Ifor example, when an interlocutory direct appeal, bypassing
njunction s sought against the ] United States
enforcement of a state statute by CIRE O EETD Supreme Court

state officers on grounds of the
statute’s unconstitutionality. See
28 U.S.C. § 2281.

Court of Claims, hearing
claims against the United States.

LCourt of Customs and Patent Appeals.%
usually writ of certiorari,

Customs Court althouqh appeal is availabie
In a limted class of cases.

Decisions of the highest state courts
in 50 States.

* There is at least one federal district court in every state.

®* The United States Is divided into eleven federal judicial circuits. Appeals from a federal district court go to the court
of appeals in the circuit in which the federal district court is located. California is in the Ninth Circuit. An appeal from a
federal district court located in California would therefore be taken to the United States Court of Appeals for the Ninth Circuit.
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THE STATE COURT SYSTEM

The two state court systems outlined below are presented as illustrative
examples of two state court systems. They are intended to provide a guide to the

state judicial process for the student who is unfamiliar with the organization of
state courts.

A. The California Court System

Supreme Court of Californial 1. Has no obligatory appellate jurisdiction; that is, it re-
views cases by granting petitions for writs of certiorari and
thus retains complete discretionary control of its jurisdiction.

(certiorari, habeas corpus,
mandamus, and other writs)

District Courts of Appeals 2 2. Consequently the great butk of cases reach final declsion
In these five District Courts of Appeals.

(direct appeals)

Superior Courts 3 3. Superior Court, the trial court of general jurisdiction,
also has three special divisions:

General Trial Court
3a 3a, This court has jurisdiction over the administration of
PrObat’e Court estates, wills, and related matters.

Conciliation Court 3
Juvenile Court 3¢

3b.  The conciliation court is a rather unique institutlon that
takes jurisdiction over family disputes that could lead to the
dissolution of a marriage to the detriment of a minor child.

(direct appeal in
certain cases only)

Municipal and J ustice Courts 4 3c. The juvenile court considers certain types of cases in-
Civil and Criminal Trials volving persons under 18 years of age.

Small Claims Court 4

4. There is one Superlor Court in each county. The Municipal and Justice Courts represent subdlvisions of each county by
population. These courts are trial courts with limited jurisdiction. Their civil jurisdiction Is in cases Involving generally less
than $5000 in controversy. They also have original and exclusive criminal jurlsdiction for violations of local ordinances within
thelr districts.

4a. The small claims court is the familiar forum used to settle small disputes, here less than $500, using informal pro-
cedure and prohibiting lawyers for the disputing parties.

Note: Superior Court s usually the last state court to which a decision of these lowest courts can be appealed. It is
possible that a case from one of these courts could be ineligible for further state review, and could have further review only
in the U.S. Supreme Court.
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B. The Minnesota Court System

Supreme Court of Minnesota 1

(direct appeal)

District Courts of Minnesota 2

(direct appeal)

County Courts 3
Civil and Criminal Division
Conciliation Courts 3=
Traffic and Ordinance
Violations Bureau
Probate Division
Family Court Division 3t

1. Here there Is no intermediate appellate court, so direct
review is by the Supreme Court.

2. These are the trial courts of general civil and criminat
jurisdiction. They also hear appeals from some County Court
cases.

3. The County Courts are courts of limited jurisdiction.
They hear minor civil and criminal cases, but have exclusive
jurisdiction over probate, guardianship, incompetency, and
juvenile proceedings. Ramsey and Hennepin Counties operate
under their own systems.

3a. As the term is used in Minnesota this Is the small
claims court. Compare where California has a quite different
court by this name. That, of course, is not unusual. Perhaps
the most extreme example is New York State, which calls its
general jurisdiction trial court the ‘*Supreme Court’’ of New
York.

3b. The Famlly Court considers marriage, divorce, and other
cases that involve the members of a family. It can, in some
states, also consider assault or other such crimes when charged -
by one family member against another. Note that family courts
do not exist as separate courts In every state, and, as used
here, the Family Court has a much broader jurisdiction than
the California Conciliation Court.
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NATIONAL REPORTER SYSTEM

West Publishing Company’s National Reporter System reprints decisions of all
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CASES AND COMMENT

MASS COMMUNICATION LAW

Chapter I

THE FIRST AMENDMENT IMPACT ON MASS COM-
MUNICATION: THE THEORY, THE PRACTICE
AND THE PROBLEMS

SECTION 1. AN INTRODUCTION
TO THE STUDY OF THE FIRST
AMENDMENT

In 1791, the First Amendment to the
United States Constitution was enacted:

Congress shall make no law respecting
an establishment of religion, or pro-
hibiting the free exercise thereof; or
abridging the freedom of speech, or of
the press; or the right of the people
peaceably to assemble, and to petition
the government for a redress of griev-
ances.

The First Amendment wisely guaran-
tees, but does not define, freedom of
speech and press. It should be noted
that the specific addressee of First
Amendment protection is Congress.
Nothing in the original Constitution
which was ratified by the states imposed
any limitations on state legislatures with
regard to freedom of speech or press.
Whether  post-revolutionary ~ America
would follow the darker pages in colonial
history and hold newspaper editors guilty
of legislative contempt and whether the
new state governors would follow the
precedent set by the royal colonial gover-
nors and seek to have newspaper editors

Gillmor & Barron Cs. Mass Com.Law 2d Ed. ACB—1 '

indicted for seditious libel were matters
that the First Amendment was basically
helpless to resolve. All such issues were
governed by state rather than federal con-
stitutions.

There the matter stood until 1925
when in an otherwise insignificant case
involving a now forgotten and ultimately
repentant Communist, Benjamin Gitlow,
the Supreme Court in Gitlow v. New
York, 268 U.S. 652, 666 (1925) in a
casual statement not necessary to the deci-
sion said:

For present purposes we may and do
assume that freedom of speech and of
the press—which are protected by the
First Amendment from abridgment by
Congress—are among the fundamental
personal rights and “liberties” protect-
ed by the due process clause of the
Fourteenth Amendment from impair-
ment by the states.

The textual justification in the Consti-
tution for guaranteeing constitutional
protection to freedom of speech and press
under the federal constitution was
achieved by interpretation of the due
process clause of the Fourteenth Amend-
ment enacted in 1868 by the Reconstruc-
tion Congress to assure legal equality to
the recently emancipated slaves. The
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second sentence of Section 1 of the Four-
teenth Amendment stated:

No State shall make or enforce any
law which shall abridge the privileges
or immunities of citizens of the United
States; nor shall any state deprive any
person of life, liberty, or property,
without due process of law; nor deny
to any person within its jurisdiction
the equal protection of the laws.
(Empbhasis added).

The consequence of saying that free-
dom of speech and of the press were pro-
tected by the due process clause of the
Fourteenth Amendment from infringe-
ment by the states was an important ad-
vance in securing liberty of the press.
Although the state constitutions have pro-
visions protecting freedom of expression,
often their language offers more comfort
to state regulation of the press than is the
case with the more protective and encom-
passing language of the First Amend-
ment. To be sure, it is possible to argue
that since freedom of the press on the
state level is based on the due process
clause of the Fourteenth Amendment
rather than on explicit language in the
First Amendment, the latitude for state
regulation of the press is greater than
that allowed the federal government.
This two-tiered First Amendment theory
was advanced by Mr. Justice Harlan in a
special concurring opinion he wrote in
Roth v. United States, 354 U.S. 476
(1957), the case in which the Court held
that obscenity was not constitutionally
protected speech.

The use of the Fourteenth Amendment
to make constitutional limitations such as
the guarantee of free speech and press
binding on the states as well as the feder-
al government has given that Amend-
ment an enormous role in the develop-
ment of constitutional liberty in the Unit-
ed States. The extension of the constitu-
tional guarantee of freedom of speech
and press to the states has been of great
significance.

The First Amendment has rarely been
used to invalidate federal legislation on
the ground that the legislation is imper-
missibly restrictive of freedom of speech
and press. Indeed when the most dan-
gerous federal legislation limiting free-
dom of expression ever to come before
the Supreme Court in peacetime, the
anti-Communist Smith Act case, Dennis
v. United States, 341 U.S. 494 (1951)
was reviewed, the Court held the chal-
lenged law valid, even though it un-
doubtedly restricted First Amendment
values in the interest of governmental
self-preservation. In other words, the
Court sustained the status quo on the ba-
sis of a value outside the Constitution
(governmental self-preservation) despite
the undoubted impairment of a value
specifically to be found within the Con-
stitution, the First Amendment.

But as the cases and comment on free
speech and freedom of the press in this
chapter illustrate, numerous state statutes
have been declared invalid as violative of
the First Amendment since that Amend-
ment is now binding on the states
through the due process clause of the
Fourteenth Amendment.

The determination on the part of the
Framers of the American Constitution to
assure protection for freedom of speech
and press did not arise in a vacuum.
English and American history prior to
the American Revolution had persuaded
the drafters of the First Amendment of
the need for such assurance. Basic to an
understanding of the First Amendment,
both in terms of its origins and develop-
ment, is John Milton’s great essay in de-
fense of a free press, The Areopagitica.

John Milton (1608-1674) was one of
the great English poets. A republican in
a monarchical age, the power of Milton’s
language and thought in his Areopagitica
has made the essay a formidable obstacle
to licensing and restraint of the press
through the centuries. The Areopagitica
was written as a protest to government li-
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censing and censorship of the press; al-
though Milton later was himself to serve
as a censor for Oliver Cromwell.

In the middle of the seventeenth cen-
tury, the Parliament of England passed a
law licensing the press. The Order of
the Lords and Commons, June 14, 1643
forbade the publication of any book,
pamphlet or paper which was published
or imported without registration by the
Stationers’ Company. The Stationers’
Company, formed in 1557, has been de-
scribed as follows:

The exclusive privilege of printing and
publishing in the English dominions
was given to 97 London stationers and
their successors by regular apprentice-
ship. All printing was thus central-
ised in London under the immediate
inspection of the Government. No
one could legally print, without special
license, who did not belong to the Sta-
tioners’ Company. The Company had
power to search for and to seize publi-
cations which infringed their privilege.

Jebb. ed., Introduction, Milton, Areo-
pagitica, xxiii, (Cambridge University,
1918).

Later the licensing authority was divid-
ed between various royal and ecclesiasti-
cal authorities. The 1643 law, against
which Milton directed his famous 1644
pamphlet in defense of freedom of the
press, authorized official searches for un-
licensed presses and prohibited the publi-
cation of anything unlicensed. The 1643
statute was designed to prevent the “‘def-
amation of Religion and Government.”
In Milton's view, truth in both the
spheres of Religion and Government was
more likely to emerge from free discus-
sion than from repression. What fol-
lows is the most famous and widely-quot-
ed passage from the Areopagitica:

And though all the winds of doc-
trine were let loose to play upon the
earth, so Truth be in the field, we do
injuriously by licensing and prohibit-

ing to misdoubt her strength. Let her

and Falsehood grapple; who ever

knew truth put to the worse, in a free

and open encounter? Jebb. ed., Mil-

ton, Areopagitica, p. 58 (Cambridge

University Press, 1918).

This passage marked the beginnings of
what has become an underlying theme of
First Amendment theory. This is the
marketplace of ideas theory which was
given fresh life by Mr. Justice Holmes in
a famous dissent after World War II in
Abrams v. United States, 250 U.S. 616
(1919). In this view, truth is best se-
cured in the open marketplace of ideas.
Therefore any Government restraint
which tends to distort or chill the free
play of ideas and, thus, the quest for
truth, should not be permitted. The
challenge that the idea of libetty of ex-
pression makes to the infirmity of the hu-
man condition should ot be underesti-
mated. Also we should remember that
even Milton was not an absolutist with
regard to freedom of expression. He did
not believe in religious freedom for Ro-
man Catholics. But Milton’s hostility to
the licensing of the press by government
and his evident passion for a higher pla-
teau of freedom of expression has been a
powerful influence in the development
of freedom of the press in the United
States.

The licensing system terminated in
England in 1695 but licensing continued
in the American colonies several decades
thereafter. Gradually, prosecution for
criminal or seditious libel supplanted li-
censing as the instrument for governmen-
tal restraint of the press in America in
the period prior to the advent of the
American Revolution. The common law
crime of seditious libel made criticism of
government a matter for criminal prose-
cution. While such prosecutions were
not frequent in colonial America, they
did occur.

The most famous such prosecution in-
volved a New York printer, John Peter




4 IMPACT OF FIRST AMENDMENT Ch. 1

Zenger, editor of the New York Weekly
Journal. Zenger's paper was used by
politicians as a relentless critic of the co-
lonial governor of New York, William
Cosby. Zenger was arrested in 1734 on
a charge of publishing seditious libels,
and jailed for eight months before trial.
In August 1735, a jury, ignoring a
judge’s instructions, determined that Zen-
ger was not guilty. The case thus be-
came the most celebrated victory for free-
dom of the press in the pre-Revolutionary
period.

It was no mean achievement for Zen-
ger's attorney, Andrew Hamilton, to win
the case since, under the common law of
seditious libel, the truth of the utterance
was irrelevant,

The judge rather than the jury had the
responsibility of deciding whether the
publication complained of constituted se-
ditious libel. The role of the jury was
simply to ascertain whether the defendant
had published the offending article.
These features of the law of seditious li-
bel gave freedom of expression little
breathing space; and in England in 1792
the Fox’s Libel Act finally altered the
law of seditious libel to make truth a de-
fense and to give the jury rather than the
judge the power to determine whether
the publication was or was not seditious
libel. See Emerson, The System Of
Freedom Of Expression 99 (1970).

Unfortunately, seditious libel had pro-
ponents in the newly independent United
States.

Congress in 1798 at the behest of the
Federalist Party enacted four acts of Con-
gress directed against the subversive ac-
tivities of foreigners in the United States.
These became known as the Alien and
Sedition Acts. The Federalist fear of
radical sympathizers with France, French
agents, and hostility toward Republican
journalist critics of the Federalist admin-
istration led to the passage of the laws.
These Acts were the Naturalization Act,

the Act Concerning Aliens, the Act Re-
specting Enemies, and the Act for the
Punishment of Crimes. The last men-
tioned, known as the Sedition Act, has
been of great interest to First Amend-
ment historians. Unlike the common
law crime of seditious libel, the new law
permitted truth as a defense, proof of
malice was required, and the jury was
permitted to pass on both questions of
law and fact, Punishment was set by the
statute.  Specifically the Act provided
that the publishing or printing of any
false, scandalous, or malicious writings to
bring the Government, Congtess, or the
President into contempt, or disrepute, ex-
cite popular hostility to them, incite re-
sistance to the law of the United States,
or encourage hostile designs against the
United States was a misdemeanor. Re-
publicans led by Jefferson and Madison
held the law to be a violation of the First
Amendment, and among those convicted
of violating the law were some of the
leading Republican journalists. The Re-
publicans contended that the law was
being interpreted to punish and silence
Republican critics of the Federalist Ad-
ministration,

Federalists defended the statute as nec-
essary to the right of government to self-
preservation. ‘The question of the consti-
tutionality of the Act was never brought
before the Supreme Court, although con-
stitutional historians contend that it
would have been upheld by the Justices
who sat on the Court during John Ad-
ams’ presidency.

For those who viewed the First
Amendment as a rejection of the English
law of seditious libel the enactment of
the Sedition Act was obviously unconsti-
tutional. For those who viewed the First
Amendment as not promising an absolute
protection of speech, the passing of the
Act so soon after the Revolution and rati-
fication of the Constitution was proof
that not all governmental restraint of ex-
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pression was prohibited by the First
Amendment.

The question of whether the Sedition
Act could be consistent with the First
Amendment was not directly resolved be-
cause the issue of its validity never came
to the Court. The Sedition Act expired
on March 3, 1801.

One noted American constitutional
scholar, Leonard Levy, has argued that
the First Amendment was designed to
prohibit only prior restraint of the press
(administrative censorship, such as licens-
ing), not seditious libel. See Levy, The
Legacy Of Suppression 247-248 (1960).

The question of the constitutional sta-
tus of the Alien and Sedition Acts was fi-
nally put to rest in the famous case of
New York Times v. Sullivan, 376 U.S.
254 (1964 ), in which the Supreme Court
narrowly contracted the scope of libel
law. In Swullivan, Mr. Justice Brennan,
speaking for the Court, laid the Alien
and Sedition Acts to rest: “Although the
Sedition Act was never tested in this
Court, the attack upon its validity has car-
ried the day in the court of history.”
376 U.S. 254 at 276.

For one commentator, the New York
Times v. Sullivan statement on seditious
libel was a crucial step in the continuous
re-interpretation the First Amendment re-
ceives from the Supreme Court. The
distinguished First Amendment scholar
Professor Harry Kalven considers the
crime of seditious libel incompatible with
freedom of expression:

The concept of seditious libel strikes at
the very heart of democracy. Political
freedom ends when government can
use its powers and its courts to silence
the critics. See Kalven, The New
York Times Cases: A Note On ‘The
Central Meaning of the First Amend-
ment’, Supreme Court Review 191 at
205 (1964).
Professor Kalven believes the repudia-
tion of seditious libel has furnished a

new key to understanding the meaning of
First Amendment protection:

The Court did not simply, in the
face of an awkward history, definitive-
ly put to rest the status of the Sedition
Act. More important, it found in the
controversy over seditious libel the clue
“to the central meaning of the First

Amendment.” The choice of lan-
guage was unusually apt.
* %* *

The central meaning of the Amend-
ment is that seditious libel cannot be
made the subject of government sanc-
tion. * * * It is now not only the
citizen’s privilege to criticize his gov-
ernment, it is his duty. At this point
in its rhetoric and sweep, the opinion
almost literally incorporated the citizen
as ruler, Alexander Meiklejohn's thesis
that in a democracy the citizen as ruler
is our most important public official.

Kalven, supra, pp. 208-209,

In New York Times v. Sullivan, the
Court cited John Stuart Mill as well as
Milton for its view that even a false
statement, so long as it is not calculated
falsehood, merits First Amendment pro-
tection when the communication at issue
involves criticism of elected government
officials. The Court’s citation to the
work of John Stuart Mill is not surpris-
ing. Mill, along with Milton, has been
one of the vital influences in First
Amendment thought.

One of the great influences on modern
First Amendment law was this English
political philosopher and economist who
lived long after the enactment of the
First Amendment. John Stuart Mill
(1806-1873), wrote widely on philoso-
phy and economics, but it has been justly
said that his essay, On Liberty Of
Thought And Discussion (1859) was his
“most lasting contribution to political
thought.”  For Mill, “freedom of
thought and investigation, freedom of
discussion, and the freedom of self-con-
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trolled moral judgment were goods in
their own right.”

Actually, it is not surprising that Mill,
like Milton, should be cited frequently in
the vast literature that has arisen inter-
preting -the meaning of freedom of
speech and press, much of it in the form
of the decisions of the Justices of the
United States Supreme Court. Modern
First Amendment law did not get any ex-
tended or serious attention from the Su-
preme Court until cases involving a clash
between governmental censorship and
freedom of expression came about in the
period after American involvement in
World War I.

Constitutional scholars have more or
less agreed with Professor Zachariah
Chafee's observation that the Framers of
the Constitution had no very clear idea of
what they intended the guarantee of free-
dom of speech and press to mean. Cha-
fee, Free Speech in the United States
(1954). For thoughtful Justices, like
Mr. Justice Oliver Wendell Holmes, it
became important to try to develop a ra-
tionale for constitutional protection of
freedom of speech and press. In cases
like Abrams v. United States, 250 U.S.
616, (1919), Mr. Justice Holmes used
the marketplace of ideas metaphor to
give theoretical underpinning to the First
Amendment. The similarity between the
Holmesian marketplace of ideas concept
of freedom of expression and Mill’s ra-
tionale for liberty of thought and discus-
sion is striking. It should be noted also
that even when Justices serving after
Holmes returned to the marketplace of
ideas theory, words used to describe the
theory are very close to the language used
by Mill.

Thus, Justice Douglas wrote, dissent-
ing in the Supreme Court decision vali-
dating the anti-Communist persecution of
the '50's, Dennis v. United States, 341
US. 494 at 584 (1951):

When ideas compete in the market for

acceptance, full and free discussion ex-

pires the false and they gain few ad-
herents. Full and free discussion even
of ideas we hate encourages the testing
of our own prejudices and preconcep-
tions. Full and free discussion keeps a
society from becoming stagnant and
unprepared for the stresses and strains
that work to tear all civilizations apart.

Mill had defended freedom of expres-
sion for very similar reasons nearly a cen-
tury before in Of Liberty Of Thought
And Discussion: ,

But the peculiar evil of silencing the
expression of an opinion is, that it is
robbing the human race; posterity as
well as the existing generation; those
who dissent from the opiriion, still
more than those who hold it. If the
opinion is right, they are deprived of
the opportunity of exchanging error
for truth; if wrong, they lose, what is
almost as great a benefit, the clearer
perception and livelier impression of
truth, produced by its collision with er-
ror. See Lindsay, ed., Mill, Utilitar-
ianism, Liberty And Representative
Government 104 (1951).

The marketplace of ideas theory of
freedom of speech, with its traditional
aversion to governmental intervention,
has been crucially and controversially al-
tered in the case of the electronic media.
See text, Ch. IX. But even in that area
of First Amendment concern, the con-
tinuing impact and resiliency of Mill’s
thought is demonstrated by the Supreme
Court’s citation of Mill in 1969 when the
Court sustained the FCC's fairness doc-
trine and personal attack rules against a
claim of invalidity under the First
Amendment. Red Lion Broadcasting
Co. v. FCC, 395 U.S. 367 (1969). In
Red Lion, Mill was cited by the Court in
support of the governmental regulatory
doctrines as follows:

The expression of views opposing
those which broadcasters permit to be
aired in the first place need not be
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confined solely to the broadcasters
themselves as proxies. “Nor is it
enough that he should hear the argu-
ments of his own adversaries from his
own teachers, presented as they state
them, and accompanied by what they
offer as refutations. That is not the
way to do justice to the arguments, or
bring them into real contact with his
own mind. He must be able to hear
them from persons who actually be-
lieve them; who defend them in ear-
nest, and do their very utmost for
them.” J. S. Mill, On Liberty 32 (R.
McCallum ed. 1947).

For some the citation of Mill to sup-
port any kind of governmental interfer-
ence with the press will seem heretical.
For others, it will be seen as entirely con-
sistent with Mill's passion for liberty of
discussion and hostility to censorship,
whether that censorship is public or pri-
vate.

Despite the emphasis which the fore-
going discussion has given the principle
of unfettered free discussion as advocated
by thinkers such as Mill and Milton, it
should not be thought there is any unan-
iminity with regard to the principle of
free discussion as an ultimate value.

Thus, the New Left political philoso-
pher, Herbert Marcuse, believes Mill's
writings assume that rational beings par-
ticipate in free discussion, while in reality
most of contemporary humanity are not
rational but are manipulated beings, ma-
nipulated by media for commercial pur-
poses and by government for political
ones. Thus, the glorious concept of tol-
erance for all ideas, advocated by Milton
and Mill, is for Marcuse a repressive tol-
erance. Marcuse is hostile to the market-
place of ideas. He thinks traditional
tools for elaborating the proper claims of
freedom of expression against the claims
of the state for curtailment of expression

in the interest of security, such as the

clear and present danger doctrine, are un-
usable. Marcuse wants to substitute

“precensorship” for “the more or less
hidden censorship that permeates the free
media.” And he submits the traditional
marketplace of ideas concept of freedom
of expression to the following critique:

The tolerance which was the great
achievement of the liberal era is still
professed and (with strong qualifica-
tions) practiced, while the economic
and political process is subjected to an
ubiquitous and effective administration
in accordance with predominant inter-
ests. ‘The result is an objective contra-
diction between the economic and po-
litical structure on the one side, and
the theory and practice of toleration on
the other. See Marcuse, Repressive

Tolerance in Wolff, Moore, and Mar-

cuse, A Critique Of Pure Tolerance

110 (1965).

Marcuse’s evident wish to have an in-
tellectual elite direct the media for prede-
termined social ends will not seem to
many an improvement over the present
situation.  Yet there is disquiet as to
whether a marketplace of ideas theory is
meaningful when the marketplace is in-
creasingly characterized by concentration
of ownership and similarity of viewpoint.

For still others the wisest course for
the future will be to cleave to the follow-
ing distillation of First Amendment ex-
perience as described by Mr. Justice
Douglas:

W hat kind of First Amendment would
best serve our needs as we approach
the 21st century may be an open ques-
tion. But the old fashioned First
Amendment that we have is the
Court’s only guideline; and one hard
and fast principle has served us
through days of calm and eras of strife
and I would abide by it until a new
First Amendment is adopted. That
means, as I view it, that TV and radio,
as well as the more conventional meth-
ods for disseminating news, are all in-
cluded in the concept of “press” as
used in the First Amendment and
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therefore are entitled to live under the

laissez faire regime which the First

Amendment  sanctions. Columbia

Broadcasting System v. Democratic

National Committee, 412 U.S. 94

(1973).

The Supreme Court like most of the
American bar, as the subsequent cases in
this chapter will illustrate, has engaged in
a long standing practice of making inter-
changeable use of free speech cases in
freedom of the press cases and vice-versa.
Whether this has been the most salutary
procedure for the development of a ra-
tional and coherent law to cope with
problems of securing freedom of expres-
sion in the media is itself a good ques-
tion. What the student of the law of
mass communications must recognize at
the outset, however, is that the constitu-
tional protection given to freedom of
speech and press covers the whole spec-
trum of the means of communication.
The First Amendment has been extended
from its specific eighteenth century ad-
dressees mentioned in the constitution it-
self—free speech and free press—to new
media of communication undreamed of
in the eighteenth century, such as the
sound track, radio, television and the
movies.  Occasionally, the Supreme
Court has tried to deal with each medium
in terms of its own problems. For exam-
ple Mr. Justice Clark in Joseph Burstyn
Inc. v. Wilson, 343 U.S. 495 (1952) ob-
served that “To hold that liberty of ex-
pression by means of motion pictures is
guaranteed by the First and Fourteenth
Amendments, however, is not the end of
our problem * * *  Each method
(of expression) tends to present its own
peculiar problems.” 343 U.S. 495 &
502-503 (1952). Mr. Justice Jackson in
Kovacs v. Cooper, 336 U.S. 77 (1949),
urged that each medium be considered a
law unto itself. Mr. Justice Black re-
jected this kind of “‘favoritism.”

On the whole, the Supreme Court, and
lesser courts in the American judicial sys-

tem, have approached problems of free
speech and press rather broadly in terms
of the conflicting social values working
for and against a governmental restraint
on a means of communication in a partic-
ular case,

In the First Amendment chapter of
this book, as well as in its other chapters,
one confronts a continuous philosophical
debate on the meaning of freedom of
speech and press. Through concepts like
“clear and present danger”, “balancing”,
“symbolic speech”, and “freedom from
prior restraint” one begins to learn the
constitutional law vocabulary of freedom
of speech and press. Sometimes these
doctrines disguise the sources of decision
rather than illuminate them. It is also
true that sometimes a Supreme Court de-
cision owes more to the death or retire-
ment of an old Justice and the appoint-
ment of a new one than it does to the de-
mands of any particular doctrine.

Nevertheless, the free speech and press
doctrines collected in this chapter, in all
their variety and contradiction, do reflect
the considerable travail of Supreme Court
Justices in trying to discern the meaning
of the First Amendment. What under-
standing of freedom of speech and press
we have is owed in large measure to the
Supreme Court opinions of Justices with
such different judicial approaches as
Brandeis and Butler, Black and Frank-
furter, Harlan and Warren, and Burger
and Douglas.

SECTION 2. THE DEVELOPMENT
OF THE LAW OF FREEDOM OF
SPEECH AND PRESS IN THE
SUPREME COURT

A. THE RISE OF THE CLEAR AND
PRESENT DANGER DOCTRINE

The First Amendment to the U. S.
Constitution must be the necessary start-
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ing point for any discussion of the extent
and content of legal control of the press.
The language of the Amendment which
has spawned innumerable cases, laws,
books and articles is remarkably stark, di-
rect and concise. See text, p. 1.

The words which attract our attention
ate the phrases “freedom of speech, or of
the press.” Because of the dynamic way
in which this constitutional language has
been interpreted by the courts, particular-
ly the United States Supreme Court, the
press has been held to mean all media of
mass communication, and not just news-
papers. Whether this means that the
First Amendment must be applied to all
the media in exactly the same way is a
question which will particularly concern
us in the materials on legal control of
broadcasting. But the basic point is that
in American law the means of communi-
cation enjoy a protected status. The as-
sumptions on which such protection is
based and, a critical examination of their
functional validity, is our first task if we
are to understand the fundamental role
played in the American communications
process by the political, legal and commu-
nications theories that have been spun
around the First Amendment.

The American law of freedom of
speech and press, as enunciated by the
opinions of the United States Supreme
Court, is in the main a post World War I
phenomenon. The introduction in the
United States during World War I of
conscription for the first time since the
Civil War, the opposition of radical
groups to participation in that holocaust,
and the anti-radical “red scare” of the
early nineteen twenties combined to pro-
duce a collision between authority and
libertarian values. That collision pro-
voked the first significant efforts to de-
velop some guidelines for the problem of
reconciling majoritarian impatience as ex-
pressed in an assortment of repressive
laws with constitutional guarantees. The
purpose, of course, of a constitution is in

a sense to confound a legislative majority.
What a constitution does is to remove
certain matters from the reach of legisla-
tion.

The following case arises out of social-
ist hostility to the draft and to American
participation in World War I. The clash
of a federal anti-espionage statute with
the political protest of the socialists pro-
vided a vehicle for an opinion by Mr.
Justice Oliver Wendell Holmes.

Holmes became one of the principal
architects of American free speech and
free press theory. In Schenck v. United
States, 249 U.S. 47 (1919) Holmes
launched a famous doctrine, the clear and
present danger doctrine, As you read
the opinion, ask yourself what function
Holmes expected his clear and present
danger doctrine to serve?

SCHENCK v. UNITED STATES

249 U.S. 47, 39 S.Ct. 247, 63 L.Ed. 470 (1919).

Mr. Justice HOLMES delivered the
opinion of the Court.

This is an indictment in three counts.
The first charges a conspiracy to violate
the Espionage Act of June 15, 1917, c.
30, tit. 1, § 3, 40 Stat. 217, 219 (Comp.
St.1918, § 10212c), by causing and at-
tempting to cause insubordination, &c., in
the military and naval forces of the Unit-
ed States, and to obstruct the recruiting
and enlistment service of the United
States, when the United States was at war
with the German Empire, to-wit, that the
defendant wilfully conspired to have
printed and circulated to men who had
been called and accepted for military
service under the Act of May 18, 1917, c.
15, 40 Stat. 76 (Comp.St.1918, §§
2044a-2044k), a document set forth and
alleged to be calculated to cause such in-
subordination and obstruction.  The
count alleges overt acts in pursuance of
the conspiracy, ending in the distribution
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of the document set forth. The second
count alleges a conspiracy to commit an
offense against the United States, to-wit,
to use the mails for the transmission of
matter declared to be non-mailable by ti-
tle 12, § 2, of the Act of June 15, 1917
(Comp.St.1918, § 10401b), to-wit the
above mentioned document, with an aver-
ment of the same overt acts. The third
count charges an unlawful use of the
mails for the transmission of the same
matter and otherwise as above. The de-
fendants were found guilty on all the
counts. They set up the First Amend-
nent to the Constitution forbidding Con-
gress to make any law abridging the free-
dom of speech, or of the press, and
bringing the case here on that ground
have argued some other points also of
which we must dispose.

It is argued that the evidence, if ad-
missible, was not sufficient to prove that
the defendant Schenck was concerned in
sending the documents. According to
the testimony Schenck said he was gener-
al secretary of the Socialist party and had
charge of the Socialist headquarters from
which the documents were sent. He
identified a book found there as the min-
utes of the Executive Committee of the
party. The book showed a resolution of
August 13, 1917, that 15,000 leaflets
should be printed on the other side of
one of them in use, to be mailed to men
who had passed exemption boards, and
for distribution. Schenck personally at-
tended to the printing. On August 20
the general secretary’s report said “Ob-
tained new leaflets from printer and
started work addressing envelopes” &c.;
and there was a resolve that Comrade
Schenck be allowed $125 for sending
leaflets through the mail. He said that
he had about fifteen or sixteen thousand
printed. There were files of the circular
in question in the inner of fice which he
said were printed on the other side of the
one sided circular and were there for dis-
tribution. Other copies were proved to

have been sent through the mails to
drafted men. Without going into confir-
matory details that were proved, no rea-
sonable man could doubt that the defend-
ant Schenck was largely instrumental in
sending the circulars about. * * *

* * *

The document in question upon its
first printed side recited the first section
of the Thirteenth Amendment, said that
the idea embodied in it was violated by
the conscription act and that a conscript
is little better than a convict. In impas-
sioned language it intimated that con-
scription was despotism in its worst form
and a monstrous wrong against humanity
in the interest of Wall Street’s chosen
few. It said, “Do not submit to intimi-
dation,” but in form at least confined it-
self to peaceful measures such as a peti-
tion for the repeal of the act. The other
and later printed side of the sheet was
headed "Assert Your Rights.” It stated
reasons for alleging that any one violated
the Constitution when he refused to rec-
ognize “‘your right to assert your opposi-
tion to the draft,” and went on, “If you
do not assert and support your rights, you
are helping to deny or disparage rights
which it is the solemn duty of all citizens
and residents of the United States to re-
tain.”” It described the arguments on the
other side as coming from cunning politi-
cians and a mercenary capitalist press,
and even silent consent to the conscrip-
tion law as helping to support an infa-
mous conspiracy. It denied the power to
send our citizens away to foreign shores
to shoot up the people of other lands,
and added that words could not express
the condemnation such cold-blooded
ruthlessness deserves, &c., &c., winding
up, “You must do your share to main-
tain, support and uphold the rights of the
people of this country.” Of course the
document would not have been sent un-
less it had been intended to have some
effect, and we do not see what effect it
could be expected to have upon persons
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subject to the draft except to influence
them to obstruct the carrying of it out.
The defendants do not deny that the jury
might find against them on this point.

But it is said, suppose that that was the
tendency of this circular, it is protected
by the First Amendment to the Constitu-
tion. Two of the strongest expressions
are said to be quoted respectively from
well-known public men. It well may be
that the prohibition of laws abridging the
freedom of speech is not confined to pre-
vious restraints, although to prevent them
may have been the main purpose, as inti-
mated in Patterson v. Colorado, 205 U.S.
454, 462. We admit that in many places
and in ordinary times the defendants in
saying all that was said in the circular
would have been within their constitu-
tional rights. But the character of every
act depends upon the circumstances in
which it is done. The most stringent
protection of free speech would not pro-
tect a man in falsely shouting fire in a
theatre and causing a panic. It does not
even protect 2 man from an injunction
against uttering words that may have all
the effect of force. The guestion in ev-
ery case is whether the words used are
used in such circumstances and are of
such a nature as to create a clear and
present danger that they will bring about
the substantive evils that Congress has a
right to prevent. (Emphasis added.) It
is a question of proximity and degree.
When a nation is at war many things that
might be said in time of peace are such a
hindrance to its effort that their utterance
will not be endured so long as men fight
and that no Court could regard them as
protected by any constitutional right. It
seems to be admitted that if an actual ob-
struction of the recruiting service were
proved, liability for words that produced
that effect might be enforced. The stat-
ute of 1917 * * * punishes con-
spiracies to obstruct as well as actual ob-
struction. If the act, (speaking, or circu-
lating a paper,) its tendency and the in-

tent with which it is done are the same,
we perceive no ground for saying that
success alone warrants making the act a
crime, * * *

Judgments affirmed.

SOME COMMENTS AND QUES-
TIONS ON SCHENCK

1. The most striking observation
about the American law of freedom of
speech and press is that the abridgment
of these freedoms by Congress is not
quite as unrestricted as a literal reading
of the First Amendment might lead one
to suppose. The Schenck case is an illus-
tration of Congressional power over po-
litical freedom. After all, Schenck was
convicted for disseminating a pamphlet
urging resistance to the draft; and the
Supreme Court, in an opinion by one of
its most libertarian judges, affirmed. In
a companion case to Schenck, Mr. Justice
Holmes remarked that “‘the First Amend-
ment while prohibiting legislation against
free speech as such cannot have been, and
obviously was not, intended to give im-
munity for every possible use of lan-
guage.” Frobwerk v. United States, 249
U.S. 204 at 206 (1919). Justice Holmes
made a similar observation in Schenck
when he said that “free speech would not
protect a man in falsely shouting fire in a
theatre and causing a panic.” In other
words, there is no absolute freedom of
expression but rather the scope of protec-
tion for such freedom is a question of de-
gree. Holmes authored the clear and
present danger doctrine as a guide to in-
dicate the boundaries of protection and
non-protection. Under the rubric of the
clear and present danger doctrine, politi-
cal expression can be punished if circum-
stances exist to “create a clear and present
danger” that the communication in con-
troversy would “bring about the substan-
tive evils that Congress has a right to
prevent.”
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2. Does Holmes indicate in Schenck
whether the determination of circum-
stances which would present a “clear and
present” danger is a legislative or a judi-
cial responsibility?

3. Since the pamphlet issued by a mi-
nor group of socialists was found suffi-
ciently objectionable to place its distribu-
tors in jail, should we conclude that the
clear and present danger doctrine oper-
ates to give relatively little protection to
unpopular communications? Or is there
a special feature of the Schenck case
which makes its holding of somewhat
limited application?

ABRAMS v. UNITED STATES

250 U.S. 616, 40 S.Ct. 17, 63 L.Ed. 1173 (1919).

Editorial Note:

Abrams and others were accused of
publishing and disseminating pamphlets
attacking the American expeditionary
force sent to Russia by President Wilson
to defeat the Bolsheviks. The pamphlets
also called for a general strike of muni-
tions workers. The majority of the Su-
preme Court, per Mr. Justice Clarke, held
that the publishing and distribution of
the pamphlets during the war were not
protected expression within the meaning
of the First Amendment.  Justice
Clarke’s opinion for the majority failed
to make much impact on the law. But
the dissent of Mr. Justice Holmes, in
which he was joined by Mr. Justice Bran-
deis, became one of the significant docu-
ments in the literature of the law of free
expression.

Mr. Justice HOLMES, dissenting.

This indictment is founded wholly
upon the publication of two leaflets
*# * *_  The first count charges a
conspiracy pending the war with Ger-
many to publish abusive language about
the form of government of the United
States, laying the preparation and pub-

lishing of the first leaflet as overt acts.
The second count charges a conspiracy
pending the war to publish language in-
tended to bring the form of government
into contempt, laying the preparation and
publishing of the two leaflets as overt
acts. The third count alleges a conspir-
acy to encourage resistance to the United
States in the same war and to attempt to
effectuate the purpose by publishing the
same leaflets. The fourth count lays a
conspiracy to incite curtailment of pro-
duction of things necessary to the prose-
cution of the war and to attempt to ac-
complish it by publishing the second leaf-
let to which I have referred.

The first of these leaflets says that the
President’s cowardly silence about the in-
tervention in Russia reveals the hypocrisy
of the plutocratic gang in Washington.
* * *

The other leaflet, headed “Workers—
Wake Up,” with abusive language says
that America together with the Allies
will march for Russia to help the Czecko-
Slovaks in their struggle against the
Bolsheviki, and that this time the hypo-
crites shall not fool the Russian emi-
grants and friends of Russia in America.
It tells the Russian emigrants that they
now must spit in the face of the false
military propaganda by which their sym-
pathy and help to the prosecution of the
war have been called forth and says that
with the money they have lent or are
going to lend “they will make bullets not
only for the Germans but also for the
Workers Soviets of Russia,” and further,
“Workers in the ammunition factories,
you are producing bullets, bayonets, can-
non to murder not only the Germans, but
also your dearest, best, who are in Russia
fighting for freedom.” It then appeals
to the same Russian emigrants at some
length not to consent to the “inquisition-
ary expedition in Russia,” and says that
the destruction of the Russian revolution
is “'the politics of the march on Russia.”
The leaflet winds up by saying “Work-
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ers, our reply to this barbaric intervention
has to be a general strike!” and after a
few words on the spirit of revolution, ex-
hortations not to be afraid, and some
usual tall talk ends *“Woe unto those who
will be in the way of progress. Let soli-
darity live! The Rebels.”

No argument seems to be necessary to
show that these pronunciamentos in no
way attack the form of government of the
United States, or that they do not support
either of the first two counts. What lit-
tle I have to say about the third count
may be postponed until I have considered
the fourth. With regard to that it seems
too plain to be denied that the suggestion
to workers in the ammunition factories
that they are producing bullets to murder
their dearest, and the further advocacy of
a general strike, both in the second leaf-
let, do urge curtailment of production of
things necessary to the prosecution of
the war within the meaning of the Act of
May 16, 1918, c. 75, 40 Stat. 553,
amending section 3 of the earlier Act of
1917 (Comp.St. § 10212c). But to
make the conduct criminal that statute re-
quires that it should be “within intent by
such curtailment to cripple or hinder the
United States in the prosecution of the
war.” It seems to me that no such intent

is proved.
* * *

I never have seen any reason to doubt
that the questions of law that alone were
before this Court in the Cases of Schenck,
Frohwerk and Debs were rightly decided.
I do not doubt for a moment that by the
same reasoning that would justify punish-
ing persuasion to murder, the United
States constitutionally may punish speech
that produces or is intended to produce a
clear and imminent danger that it will
bring about forthwith certain substantive
evils that the United States constitution-
ally may seek to prevent. The power un-
doubtedly is greater in time of war than
in time of peace because war opens dan-
gers that do not exist at other times.

But as against dangers peculiar to war,
as against others, the principle of the
right to free speech is always the same,
1t is only the present danger of immeds-
ate evil or an intent to bring it about that
warrants Congress in setting a limit to
the expression of opinion where private
rights are not concerned. (Emphasis
added.) Congress certainly cannot for-
bid all effort to change the mind of the
country. Now nobody can suppose that
the surreptitious publishing of a silly
leaflet by an unknown man, without
more, would present any immediate dan-
ger that its opinions would hinder the
success of the government arms or have
any appreciable tendency to do so.

I do not see how anyone can find the
intent required by the statute in any of
the defendant’s words. The second leaf-
let is the only one that affords even a
foundation for the charge, and there,
without invoking the hatred of German
militarism expressed in the former one, it
is evident from the beginning to the end
that the only object of the paper is to
help Russia and stop American interven-
tion there against the popular govern-
ment—not to impede the United States
in the war that it was carrying on, To
say that two phrases taken literally might
import a suggestion of conduct that
would have interference with the war as
an indirect and probably undesired effect
seems to me by no means enough to show
an attempt to produce that effect.

In this case sentences of twenty years
imprisonment have been imposed for the
publishing of two leaflets that I believe
the defendants had as much right to pub-
lish as the Government has to publish the
Constitution of the United States now
vainly invoked by them. Even if I am
technically wrong and enough can be
squeezed from these poor and puny ano-
nymities to turn the color of legal litmus
paper; I will add, even if what I think
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the necessary intent were shown; the
most nominal punishment seems to me
all that possibly could be inflicted, unless
the defendants are to be made to suffer
not for what the indictment alleges but
for the creed that they avow—a creed
that I believe to be the creed of ignorance
and immaturity when honestly held, as I
see no reason to doubt that it was held
here but which, although made the sub-
ject of examination at the trial, no one
has a right even to consider in dealing
with the charges before the Coutt.

Persecution for the expression of opin-
ions seems to me perfectly logical. If
you have no doubt of your premises or
your power and want a certain result with
all your heart you naturally express your
wishes in law and sweep away all opposi-
tion. To allow opposition by speech
seems to indicate that you think the
speech impotent, as when a man says that
he has squared the circle, or that you do
not care whole heartedly for the result, or
that you doubt either your power or your
premises. But when men have realized
that time has upset many fighting faiths,
they may come to believe even more than
they believe the very foundations of their
own conduct that the ultimate good de-
sired is better reached by free trade in
ideas—that the best test of truth is the
power of the thought to get itself accept-
ed in the competition of the market, and
that truth is the only ground upon which
their wishes safely can be carried out.
That at any rate is the theory of our Con-
stitution. It is an experiment, as all life
is an experiment. Every year if not every
day we have to wager our salvation upon
some prophecy based upon imperfect
knowledge. While that experiment is
part of our system I think that we should
be eternally vigilant against attempts to
check the expression of opinions that we
loathe and believe to be fraught with
death, unless they so imminently threaten
immediate interference with the lawful
and pressing purposes of the law that an

immediate check is required to save the
country. I wholly disagree with the ar-
gument of the Government that the First
Amendment left the common law as to
seditious libel in force. History seems to
me against the notion. I had conceived
that the United States through many
years had shown its repentance for the
Sedition Act of 1798 (Act July 14, 1798,
c. 73, 1 Stat. 596), by repaying fines that
it imposed. Only the emergency that
makes it immediately dangerous to leave
the correction of evil counsels to time
warrants making any exception to the
sweeping command, ‘‘Congress shall
make no law abridging the freedom of
speech.” Of course I am speaking only
of expressions of opinion and exhorta-
tions, which were all that were uttered
here, but I regret that I cannot put into
more impressive words my belief that in
their conviction upon this indictment the
defendants were deprived of their rights
under the Constitution of the United
States.

Mr. Justicc BRANDEIS concurs with
the foregoing opinion.

NOTES AND QUESTIONS ON
ABRAMS

1. The student should note that
Holmes' theory of freedom of expression
is basically a laissez-faire idea. The clash
of political ideas is in this view a self-cor-
recting and self-sustaining process. Un-
der the marketplace of ideas theory the
responsibility of government is neither to
suppress nor to influence the process.
This approach is reconciled with the clear
and present danger test on the assump-
tion that in a less than ideal world the
application of the clear and present dan-
ger test permits only a minimum of gov-
ernmental intervention into the opinion-
making process. Holmes' Abrams dis-
sent is a classic statement of the “market-
place of ideas’ approach to First Amend-
ment theory. In view of the rise of the
electronic media, the information explo-
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sion, and the concentration of ownership
in the mass media, what difficulties are
presented in trying to make contemporary
applications of statements such as “the
best test of truth is the power of the
thought to get itself accepted in the com-
petition of the market?” The “market”
Holmes is talking about is basically what
we call today the mass media and their
mass audiences. Is “free trade in ideas”
the distinguishing characteristic of these
media? If it is not, what deficiencies do
you see in the “marketplace of ideas”
theory?

2. Does Holmes in his dissent in
Abrams give any hint as to why he dis-
sented there but previously wrote an
opinion for a unanimous court affirming
the convictions in Schenck?

A NOTE ON FIRST AMENDMENT
INTERPRETATION: HOLMES,
MEIKLEJOHN, AND CHAFEE

The political philosopher, Alexander
Meiklejohn, was a severe critic of the
views articulated by Justice Holmes.
Holmes' clear and present danger test
sometimes permitted that which, in Meik-
lejohn’s judgment, the First Amendment
prohibited:  Congressional legislation
abridging freedom of expression. See A.
Meiklejohn, Free Speech: And Its Rela-
tion to Self-Government 29 (1948).
For Meiklejohn, the clear and present
danger test is merely a verbal dodge for
permitting restriction of free speech and
press whenever the Congress is disposed
to do so.

Does Professor Meiklejohn believe
then that no manner of expression can be
restricted by government—even ‘‘coun-
selling to murder” or falsely shouting
fire in a crowded theatre? Professor
Meiklejohn does not go this far either.
What he urged was that it is necessaty to
distinguish between two kinds of expres-

sion, one of which has absolute protec-
tion and one of which does not. Expres-
sion with regard to issues which concern
political government is in Meiklejohn’s
judgment absolutely protected by the lan-
guage of the First Amendment, i. e.,
“Congress shall make no law abridging
* * * freedom of speech, or of the
press.” But private discussion, discus-
sion which is nonpolitical in character, i.
e., falsely shouting fire in a crowded the-
atre, is not within the ambit of the First
Amendment at all but rather within the
ambit of the more flexible, and less re-
strictive, due process clause of the Fifth
Amendment, i. e, “* * * por
shall any person * * * be deprived
of life, liberty or property, without due
process of law.”

The rationale of the absolute protec-
tion for freedom of speech in Meikle-
john’s judgment is to assure that the gen-
eral citizenry will have the necessary in-
formation to make the informed judg-
ments on which a self-governing society
is dependent. Speech unrelated to that
end is therefore not public speech, and
not within the scope of the First Amend-
ment, and so within the regulatory power
of legislatures.

Meiklejohn'’s theory has the advantage
of attempting to deal textually with the
perplexing latitude of the First Amend-
ment. The dilemma of First Amend-
ment interpretation is that the more gen-
erously its language is interpreted, oddly
enough, the less protection it renders.
This is due to the fact that as a practical
and a political matter legislative majori-
ties are too often unwilling to tolerate
unlimited expression. Both Meiklejohn
and Holmes, then, are attempting to pro-
vide a guide for indicating that which is
protected expression and that which is
not. Meiklejohn criticized Holmes be-
cause Holmes did not segregate the most
important aspect of expression, from a
political view, and immunize it from leg-
islative assault.
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Professor Zechariah Chafee subse-
quently criticized Meiklejohn on the
ground that his attempt to immunize po-
litical speech—quite beyond the fact that
separating that which is public and that
which is private speech is no easy matter
—was hopelessly unrealistic from a prag-
matic point of view.

Professor Chafee’s basic point is that
the question is not ideally, how much
speech ought to be protected but rather,
politically and practically, how much ex-
pression can be protected by a court
which is asked to defy “legislators and
prosecutors.”  For Chafee, the merit of
the clear and present danger doctrine is
that it allows the Congress some room to
legislate in the area of public discussion
but in such a way that the scope for such
legislation'is very restricted. For Chafee,
the alternative to the Holmesian interpre-
tation of the First Amendment is not
Meiklejohn’s absolute immunity for pub-
lic discussion but rather no “immunity at
all in the face of legislation.” See Cha-
fee, Book Review, 62 Harv.L.Rev. 891 at
898 (1949). It is obvious to Chafee
that some concessions must be made to
popular intolerance in periods of stress in
the form of legislation. It is apparently
very clear to him that, if some conces-
sions are not made, the consequences for
free expression in any time of turmoil
and anxiety will necessarily be worse than
if some relaxation of the absolute lan-
guage of the First Amendment is not
permitted.

For Professor Meiklejohn it is a matter
of great significance that the First
Amendment prohibits the abridgment of
“freedom of speech’ rather than “'speech
itself.” ‘This for him is the clue that the
Framers intended to give absolute protec-
tion to public or political speech. That
the historical background of the First
Amendment by no means implies that the
Framers contemplated that absolute free-
dom of expression championed by Pro-
fessor Meiklejohn is suggested in L.

Levy, Legacy of Suppression (1960).
Even though Professor Levy's study sug-
gests that the Framers had no experience
with the broad-gauged theories of abso-
lute freedom of expression, developed in
different ways by Professor Meiklejohn,
and Mr. Justice Black, he suggests that
this does not mean that we should be
bound by the Framers’ understanding of
the document which they authored. See
Levy, supra, 309. A similar view has
been voiced by the distinguished political
scientist, Professor Harold Lasswell:

Suppose that historical research does
succeed in disclosing the perspectives
that prevailed in the eighteenth centu-
ry, and which have been greatly modi-
fied since. Whatof it? * * * In
the perspective of a comprehensive val-
ue oriented jurisprudence * * *
the historical facts about the perspec-
tives of the founding fathers, so brief-
ly adhered to, are not binding on us.

See Lasswell’s review of Crosskey, Pol-
itics and The Constitution in the History
of The United States, 22 Geo.Wash.L.
Rev. 383 (1953).

What are the comparative advantages
and disadvantages for society and for
those who work in the mass media of (a)
the historical approach to the First
Amendment, (b) the Meiklejohn ap-
proach and (c) the Lasswellian ap-
proach?

GITLOW v. PEOPLE OF STATE
OF NEW YORK

268 U.S. 652, 45 S.Ct. 625, 69 L.Ed. 1138 (1925).
Editorial Note:

Benjamin Gitlow, a member of the
Left-wing section of the Socialist Party,
the revolutionary segment of the party,
was indicted for the publication of a radi-
cal “'manifesto”’ under the criminal an-
archy statute of New York. Sixteen
thousand copies of THE REVOLU-
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TIONARY AGE, the house organ of the
revolutionary section of the party, which
published the Manifesto, were printed.
Some were sold; some were mailed.
The New York Criminal Anarchy statute
forbade the publication or distribution of
material advocating, advising, or “‘teach-
ing the duty, necessity ot propriety of
overthrowing or overturning otganized
government by force or violence.” The
Manifesto had urged mass strikes by the
proletariat and repudiated the policy of
the moderate Socialists of ‘“introducing
Socialism by means of legislative mea-
sures on the basis of the bourgeois state.”
The New York trial court convicted Git-
low under the Criminal Anarchy statute
and the state appellate courts affirmed.
The United States Supreme Court also af-
firmed. The Court utilized as the mea-
sure of constitutionality the question of
whether there was a reasonable basis for
the legislature to have enacted the statute.

The Court said, per Mr. Justice SAN-
FORD:

* * *

For present purposes we may and do
assume that freedom of speech and of the
press—uwbich are protected by the First
Amendment from abridgment by Con-
gress—are among the ‘fundamental per-
sonal rights and “liberties” protected by
the due process clause of the Fourteenth
Amendment from impairment by the
States. (Emphasis added.) We do not
regard the incidental statement in Pru-
dential Ins. Co. v. Cheek, 259 U.S. 530,
543, that the Fourteenth Amendment im-
poses no restrictions on the States con-
cerning freedom of speech, as determina-
tive of this question.

We cannot hold that the present stat-
ute is an arbitrary or unreasonable exer-
cise of the police power of the State un-
warrantably infringing the freedom of
speech or press; and we must and do sus-
tain its constitutionality.

Gillmor & Barron Cs. Mass.Com Law 2d Ed. ACB—2

This being so it may be applied to ev-
ery utterance—not too trivial to be be-
neath the notice of the law—which is of
such a character and used with such in-
tent and purpose as to bring it within the
prohibition of the statute. * * * In
other words, when the legislative body
has determined generally, in the constitu-
tional exercise of its discretion, that utter-
ances of a certain kind involve such dan-
ger of substantive evil that they may be
punished, the question whether any spe-
cific utterance coming within the prohib-
ited class is likely, in and of itself, to
bring about the substantive evil, is not
open to consideration. It is sufficient
that the statute itself be constitutional
and that the use of the language comes
within its prohibition.

It is clear that the question in such cas-
es is entirely different from that involved
in those cases where the statute merely
prohibits certain acts involving the dan-
ger of substantive evil, without any refer-
ence to language itself, and it is sought to
apply its provisions to language used by
the defendant for the purpose of bring-
ing about the prohibited results. There,
if it be contended that the statute cannot
be applied to the language used by the
defendant because of its protection by the
freedom of speech or press, it must neces-
satily be found, as an original question,
without any previous determination by
the legislative body, whether the specific
language used involved such likelihood
of bringing about the substantive evil as
to deprive it of the constitutional protec-
tion. In such case it has been held that
the general provisions of the statute may
be constitutionally applied to the specific
utterance of the defendant if its natural
tendency and probable effect was to
bring about the substantive evil which the
legislative body might prevent. Schenck
v. United States (249 U.S. 47); Debs v.
United States (249 U.S. 211). And the
general statement in the Schenck Case,
(249 U.S. 47) that the “question in ev-
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ery case is whether the words used are
used in such circumstances and are of
such a nature as to create a clear and
present danger that they will bring about
the substantive evils,”—upon which great
reliance is placed in the defendant’s argu-
ment—was manifestly intended, as
shown by the context, to apply only in
cases of this class, and has no application
to those like the present, where the legis-
lative body itself has previously deter-
mined the danger of substantive evil aris-
ing from utterances of a specified charac-

ter.
* * *

And finding, for the reasons stated,
that the statute is not in itself unconstitu-
tional, and that it has not been applied in
the present case in derogation of any con-
stitutional right, the judgment of the
Court of Appeals is

Affirmed.

Mr. Justice HOLMES (dissenting).
Mr. Justice BRANDEIS and I are of
opinion that this judgment should be re-
versed. The general principle of free
speech, it seems to me, must be taken to
be included in the Fourteenth Amend-
ment, in view of the scope that has been
given to the word “liberty” as there used,
although perhaps it may be accepted with
a somewhat larger latitude of interpreta-
tion than is allowed to Congress by the
sweeping language that governs or ought
to govern the laws of the United States.
If I am right then I think that the criteri-
on sanctioned by the full Court in
Schenck v. United States, applies:

“The question in every case is whether
the words used are used in such circum-
stances and are of such a nature as to cre-
ate a clear and present danger that they
will bring about the substantive evils that
[the State] has a right to prevent.”

It is true that in my opinion this crite-
rion was departed from in Abrams v.
United States, but the convictions that I

expressed in that case are too deep for it
to be possible for me as yet to believe
thatit * * * hassettled the law. If
what I think the correct test is applied it
is manifest that there was no present dan-
ger of an attempt to overthrow the gov-
ernment by force on the part of the ad-
mittedly small minority who shared the
defendant’s views. It is said that this
manifesto was more than a theory, that it
was an incitement. Every idea is an in-
citement. It offers itself for belief and
if believed it is acted on unless some oth-
er belief outweighs it or some failure of
energy stifles the movement at its birth.
The only difference between the expres-
sion of an opinion and an incitement in
the narrower sense is the speaker’s enthu-
siasm for the result. Eloquence may set
fire to reason. But whatever may be
thought of the redundant discourse be-
fore us it had no chance of starting a
present conflagration. If in the long run
the beliefs expressed in proletarian dicta-
torship are destined to be accepted by the
dominant forces of the community, the
only meaning of free speech is that they
should be given their chance and have
their way.

If the publication of this document
had been laid as an attempt to induce an
uprising against government at once and
not at some indefinite time in the future
it would have presented a different ques-
tion. The object would have been one
with which the law might deal, subject to
the doubt whether there was any danger
that the publication could produce any re-
sult, or in other words, whether it was
not futile and too remote from possible
consequences. But the indictment alleges
the publication and nothing more.

SOME COMMENTS AND
QUESTIONS ON THE
GITLOW CASE

The Court, it should be observed,
refused to apply the clear and present
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danger doctrine to the facts of the Gitlow
case. The opinion apparently distin-
guishes the use of the clear and present
danger doctrine in cases like Schenck and
Abrams as Espionage Act cases. The
Court asserts that a test of ‘‘reasona-
bleness™ of the legislative judgment will
be used when the legislature itself has de-
termined that certain utterances create a
danger of a substantive evil. Such a cir-
cumstance, the Court says, differs from
the situation in which the legislature has
not specified certain utterances as forbid-
den. In the absence of such legislative
specificity, the clear and present danger
doctrine may be applied. Justice Bran-
deis’ subsequent definition of the clear
and present doctrine in his famous con-
currence in Whitney v. California, 274
US. 357 (1927), infra p. 20 states a
formulation of the clear and present dan-
ger doctrine which yields a far greater
protection for freedom of expression than
that afforded by Sanford’s narrower view
of the doctrine in Gitlow.

Under Mr. Justice Sanford’s interpreta-
tion of clear and present danger, how
could a legislature determined to suppress
a particular political heresy effectively
avoid application of the clear and present
danger doctrine?

If the best measure of the constitution-
al tests of statutes alleged to offend free-
dom of expression is the latitude a test
yields for freedom of expression, how
does the “reasonableness” test compare to
(a) the clear and present danger doctrine
as understood by Sanford, and (b) as un-
derstood by Holmes in his dissent in G7t-
low?

As Holmes discusses the clear and
present danger doctrine in Gitlow, what
would you say appears to be the heart of
the doctrine as far as he is concerned?

The portions of the Gitlow opinion
concerning appropriate tests for legisla-
tion affecting freedom of expression are
at this point no longer authoritative. It

is Brandeis’ subsequent formulation of
the clear and present danger doctrine
rather than Sanford’s which has pre-
vailed. What has proved durable in the
opinion were some dicta, or statements
not actually necessary to the result
reached by the Court, where Mr. Justice
Sanford offhandedly extended the limita-
tions on legislation curtailing freedom of
expression binding on the federal govern-
ment by reason of the First Amendment
to the states by reason of the due process
clause of the Fourteenth Amendment.

Previous dicta had indicated that the
states were not bound by a federal consti-
tutional guarantee of freedom of speech
and press. Justice Sanford’s statement to
the contrary in Gitlow was therefore of
great importance. As a constitutional
matter it is not an exaggeration to say
that freedom of speech and press in re-
gard to the states is a judicial creation
just a little over forty-five years old.

B. THE CLEAR AND PRESENT
DANGER TEST REFINED: THE
AUTHORIZED BRANDEIS VER-
SION

WHITNEY v. CALIFORNIA

274 U.S. 357, 47 S.Ct. 641, 7 L.Ed. 1095 (1927).

Editorial Note:

Miss Anita Whitney participated in
the convention which set up the Commu-
nist Labor Party of California, and was
elected an alternate member of its state
executive committee. Miss Whitney was
convicted under the California Criminal
Syndicalism Act on the ground that the
Communist Labor Party was formed to
teach criminal syndicalism, and as a
member of the party she participated in
the crime. The state Criminal Syndical-
ism Act defined criminal syndicalism “as
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any doctrine or precept advocating, teach-
ing or aiding and abetting the commis-
sion of crime, sabotage * * *, or un-
lawful methods of terrorism as a means
of accomplishing a change in industrial
ownership or control, or effecting any
political change.”

Miss Whitney insisted, on review to
the U. S. Supreme Court, that she had
not intended to have the Communist La-
bor Party of California serve as an instru-
ment of terrorism or violence. Miss
Whitney argued that as the convention
progressed it developed that the majority
of the delegates entertained opinions
about violence which Miss Whitney did
not share. She asserted she should not
be required to have foreseen that devel-
opment and that her mere presence at the
convention should not be considered to
constitute a crime under the statute, The
Court, per Mr. Justice Sanford, said that
what Miss Whitney was really doing was
asking the Supreme Court to review ques-
tions of fact which had already been de-
termined against her in the courts below
and that questions of fact wete not open
to review in the Supreme Court. The
Supreme Court upheld Miss Whitney's
conviction on the ground that concerted
action involved a greater threat to the
public order than isolated utterances and
acts of individuals.

But it was the concurrence of Mr. Jus-
tice Brandeis, joined by Justice Holmes,
rather than Mr. Justice Sanford’s opinion
for the majority, which shaped the future
development of the constitutional law of
freedom of expression. Brandeis at-
tempted to do two things in his concur-
rence in Whitney. First, he sought to
clarify the clear and present danger doc-
trine in a sufficiently meaningful way so
that the responsibilities of the judiciary
and the legislature would be clearly out-
lined at the same time that the greatest
possible protection was provided for free-
dom of expression. Second, Brandeis
sought to analyze the rationale of consti-

tutional protection for freedom of expres-
sion, * * *

The student should read the Brandeis
opinion in Whitney in an effort to state
and analyze the conclusions Brandeis
reached in trying to serve these two goals.

Mr. Justice BRANDEIS (concurring. )
Miss Whitney was convicted of the felo-
ny of assisting in organizing, in the year
1919, the Communist Labor Party of Cal-
ifornia, of being a member of it, and of
assembling with it. These acts are held
to constitute a crime, because the party
was formed to teach criminal syndicalism.
The statute which made these acts a
crime restricted the right of free speech
and of assembly theretofore existing.
The claim is that the statute, as applied,
denied to Miss Whitney the liberty guar-
anteed by the Fourteenth Amendment.

The felony which the statute created is
a crime very unlike the old felony of con-
spiracy or the old misdemeanor of unlaw-
ful assembly. The mere act of assisting
in forming a society for teaching syndi-
calism, of becoming a member of it, or
assembling with others for that purpose
is given the dynamic quality of crime.
There is guilt although the society may
not contemplate immediate promulgation
of the doctrine. Thus the accused is to
be punished, not for attempt, incitement
or conspiracy, but for a step in prepara-
tion, which, if it threatens the public or-
der at all, does so only remotely. The
novelty in the prohibition introduced is
that the statute aims, not at the practice
of criminal syndicalism, nor even directly
at the preaching of it, but at association
with those who propose to preach it.

Despite arguments to the contrary
which had seemed to me persuasive, it is
settled that the due process clause of the
Fourteenth Amendment applies to mat-
ters of substantive law as well as to mat-
ters of procedure. Thus all fundamental
rights comprised within the term liberty
are protected by the federal Constitution




Sec. 2 THEORY, PRACTICE, PROBLEMS 21

from invasion by the states. The right of
free speech, the right to teach and the
right of assembly are, of course, funda-
mental rights. These may not be denied
or abridged. But, although the rights of
free speech and assembly are fundamen-
tal, they are not in their nature absolute.
Their exercise is subject to restriction, if
the particular restriction proposed is re-
quired in order to protect the state from
destruction or from serious injury, politi-
cal, economic or moral. ‘That the neces-
sity which is essential to a valid restric-
tion does not exist unless speech would
produce, or is intended to produce, a
clear and imminent danger of some sub-
stantive evil which the state constitution-
ally may seek to prevent has been settled.
See Schenck v. United States, 249 U.S.
47, 52.

It is said to be the function of the Leg-
islature to determine whether at a partic-
ular time and under the particular cir-
cumstances the formation of, or assembly
with, a society organized to advocate
criminal syndicalism constitutes a clear
and present danger of substantive evil;
and that by enacting the law here in
question the Legislature of California de-
termined that question in the affirmative.
Compare Gitlow v. New York, 268 U.S.
652, 668, 671. The Legislature must ob-
viously decide, in the first instance,
whether a danger exists which calls for a
particular protective measure. But where
a statute is valid only in case certain con-
ditions exist, the enactment of the statute
cannot alone establish the facts which are
essential to its validity. Prohibitory leg-
islation has repeatedly been held invalid,
because unnecessary, where the denial of
liberty involved was that of engaging in a
particular business. The powers of the
courts to strike down an offending law
are no less when the interests involved
are not property rights, but the funda-
mental personal rights of free speech and
assembly.

This court has not yet fixed the stand-
ard by which to determine when a danger
shall be deemed clear; how remote the
danger may be and yet be deemed
present; and what degree of evil shall be
deemed sufficiently substantial to justify
resort to abridgment of free speech and
assembly as the means of protection. To
reach sound conclusions on these matters,
we must bear in mind why a state is, or-
dinarily, denied the power to prohibit
dissemination of social, economic and po-
litical doctrine which a vast majority of
its citizens believes to be false and
fraught with evil consequence.

Those who won our independence be-
lieved that the final end of the state was
to make men free to develop their facul-
ties, and that in its government the delib-
erative forces should prevail over the ar-
bitrary. They valued liberty both as an
end and as a means. They believed lib-
erty to be the secret of happiness and
courage to be the secret of liberty. They
believed that freedom to think as you
will and to speak as you think are means
indispensable to the discovery and spread
of political truth; that without free
speech and assembly discussion would be
futile; that with them, discussion affords
ordinarily adequate protection against the
dissemination of noxious doctrine; that
the greatest menace to freedom is an inert
people; that public discussion is a politi-
cal duty; and that this should be a fun-
damental principle of the American gov-
ernment. They recognized the risks to
which all human institutions are subject.
But they knew that order cannot be se-
cured merely through fear of punishment
for its infraction; that it is hazardous to
discourage thought, hope and imagina-
tion; that fear breeds repression; that re-
pression breeds hate; that hate menaces
stable government; that the path of safe-
ty lies in the opportunity to discuss freely
supposed grievances and proposed reme-
dies; and that the fitting remedy for evil
counsels is good ones. Believing in the
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power of reason as applied through pub-
lic discussion, they eschewed silence
coerced by law—the argument of force in
its worst form. Recognizing the occa-
sional tyrannies of governing majorities,
they amended the Constitution so that
free speech and assembly should be guar-
anteed.

Fear of serious injury cannot alone jus-
tify suppression of free speech and as-
sembly. Men feared witches and burnt
women. It is the function of speech to
free men from the bondage of irrational
fears. To justify suppression of free
speech there must be reasonable ground
to fear that serious evil will result if free
speech is practiced. There must be rea-
sonable ground to believe that the danger
apprehended is imminent. There must
be reasonable ground to believe that the
evil to be prevented is a serious one. Ev-
ery denunciation of existing law tends in
some measure to increase the probability
that there will be violation of it. Condo-
nation of a breach enhances the probabili-
ty. Expressions of approval add to the
probability. Propagation of the criminal
state of mind by teaching syndicalism in-
creases it. Advocacy of lawbreaking
heightens it still further. But even advo-
cacy of violation, however reprehensible
morally, is not a justification for denying
free speech where the advocacy falls short
of incitement and there is nothing to in-
dicate that the advocacy would be imme-
diately acted on. The wide difference
between advocacy and incitement, be-
tween preparation and attempt, between
assembling and conspiracy, must be borne
in mind. In order to support a finding
of clear and present danger it must be
shown either that immediate serious vio-
lence was to be expected or was advocat-
ed, or that the past conduct furnished
reason to believe that such advocacy was
then contemplated.

Those who won our independence by
revolution were not cowards. They did
not fear political change. They did not

exalt order at the cost of liberty. To
courageous, self-reliant men, with confi-
dence in the power of free and fearless
reasoning applied through the processes
of popular government, no danger flow-
ing from speech can be deemed clear and
present, unless the incidence of the evil
apprehended is so imminent that it may
befall before there is opportunity for full
discussion. If there be time to expose
through discussion the falsehood and fal-
lacies, to avert the evil by the processes of
education, the remedy to be applied is
more speech, not enforced silence. (Em-
phasis added.) Only an emergency can
justify repression. Such must be the rule
if authority is to be reconciled with free-
dom. Such, in my opinion, is the com-
mand of the Constitution. It is therefore
always open to Americans to challenge a
law abridging free speech and assembly
by showing that there was no emergency
justifying it.

Moreover, even imminent danger can-
not justify resort to prohibition of these
functions essential to effective democracy,
unless the evil apprehended is relatively
serious. Prohibition of free speech and
assembly is a measure so stringent that it
would be inappropriate as the means for
averting a relatively trivial harm to socie-
ty. A police measure may be unconstitu-
tional merely because the remedy, al-
though effective as means of protection,
is unduly harsh or oppressive. Thus, a
state might, in the exercise of its police
power, make any trespass upon the land
of another a crime, regardless of the re-
sults or of the intent or purpose of the
trespasser. It might, also, punish an at-
tempt, a conspiracy, or an incitement to
commit the trespass. But it is hardly
conceivable that this court would hold
constitutional a statute which punished as
a felony the mere voluntary assembly
with a society formed to teach that pedes-
trians had the moral right to cross unin-
closed, unposted, waste lands and to ad-
vocate their doing so, even if there was
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imminent danger that advocacy would
lead to a trespass. The fact that speech
is likely to result in some violence or in
destruction of property is not enough to
justify its suppression. There must be
the probability of serious injury to the
State. Among free men, the deterrents
ordinarily to be applied to prevent crime
are education and punishment for viola-
tions of the law, not abridgment of the
rights of free speech and assembly.

* * * Whenever the fundamental
rights of free speech and assembly are al-
leged to have been invaded, it must re-
main open to a defendant to present the
issue whether there actually did exist at
the time a clear danger, whether the dan-
ger, if any, was imminent, and whether
the evil apprehended was one so substan-
tial as to justify the stringent restriction
interposed by the Legislature. The legis-
lative declaration, like the fact that the
statute was passed and was sustained by
the highest court of the State, creates
merely a rebuttable presumption that
these conditions have been satisfied.

Whether in 1919, when Miss Whitney
did the things complained of, there was
in California such clear and present dan-
ger of serious evil, might have been made
the important issue in the case. She
might have required that the issue be de-
termined either by the court or the jury.
She claimed below that the statute as ap-
plied to her violated the federal Constitu-
tion; but she did not claim that it was
void because there was no clear and
present danger of serious evil, nor did
she request that the existence of these
conditions of a valid measure thus re-
stricting the rights of free speech and as-
sembly be passed upon by the court or a
jury. On the other hand, there was evi-
dence on which the court or jury might
have found that such danger existed. I
am unable to assent to the suggestion in
the opinion of the court that assembling
with a political party, formed to advocate
the desirability of a proletarian revolution

by mass action at some date necessarily
far in the future, is not a right within the
protection of the Fourteenth Amend-
ment. In the present case, however,
there was other testimony which tended
to establish the existence of a conspiracy,
on the part of members of the Interna-
tional Workers of the World, to commit
present serious crimes, and likewise to
show that such a conspiracy would be
furthered by the activity of the society of
which Miss Whitney was a member.
Under these circumstances the judgment
of the State court cannot be disturbed.

* * *

Mr. Justice HOLMES joins in this
opinion.

COMMENTS ON THE BRANDEIS
OPINION IN THE WHITNEY
CASE

1. It should be noted that Justice
Brandeis only reluctantly agreed that the
due process clause of the Fourteenth
Amendment applied to matters of sub-
stantive law, i. e., imposed a freedom of
speech and press limitation on state pow-
er. The law student, and the journalism
student particularly, should observe how
the modern American law of speech and
press rests on judicial interpretation and
creativity and how relatively small a role
is played by the formal text, the actual
language of the constitutional document.

2. In his discussion of the clear and
present danger doctrine, Brandeis stressed
that the crucial factor is the immediacy of
the danger legislated against. As he puts
it, “Only an emergency can justify repres-
sion.” The corrective for communica-
tions objectionable to the state is expres-
sion to the contrary. It is only when the
“evil apprehended is so imminent that it
may befall before there is opportunity for
full discussion” that the legislature may
act. Brandeis makes it very clear, how-
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ever, that a legislative judgment that the
danger is too immediate and too grave to
justify reliance on corrective discussion is
not conclusive. As he says, the “enact-
ment of the statute alone cannot alone es-
tablish the facts which are essential to its
validity.” There must be a reasonable
basis for the legislative conclusion or for
the state’s conclusion that a particular re-
pressive statute should be applied because
of the imminent danger of the occurrence
of a prohibited substantive evil.

This insistence that the courts have the
last word in analyzing whether the clear
and present danger doctrine should be
applied is of the utmost importance.
Otherwise, all the legislature would have
to do to comply formally with the clear
and present danger doctrine would be to
merely recite, as the California legislature
did in its Criminal Syndicalism Act, that
it is concerned with the “immediate pres-
ervation of the public peace and safety”.
By such a formalism, the supposed pro-
tection of a constitutional guarantee of
freedom of speech and press would be ef-
fectively destroyed.

Brandeis' Whitney opinion makes it
clear that it is the courts ultimately which
must decide whether the governmental
apprehension that a danger is so immedi-
ate as to warrant repression rather than
discussion is reasonable. The Brandei-
sian approach to freedom of expression is
based on a faith in the curative capacities
of the exchange of opinion. It is only
when there is insufficient time for such a
process to operate that governmental re-
pression is justified. There is much that
is contemporary in this attempt to devel-
op both a test and a philosophy for free-
dom of expression. A preference by au-
thority for the “power of reason as ap-
plied through public discussion” over
force is in this view vital to the mainte-
nance of a healthy public order. There
is a direct relationship between the ability
to challenge authority and the basic secu-
rity of the structure of government:

“* * * the path of safety lies in the
opportunity to discuss freely supposed
grievances and proposed remedies.”

3. In De Jonge v. Oregon, 299 U.S.
353 (1937), a well-known First Amend-
ment case in the thirties, a generous view
of First Amendment protection was taken
by the Court. Yet the Court did not
even mention the clear and present dan-
ger doctrine.

Ditk De Jonge was convicted under
the Oregon Criminal Syndicalism law
which forbade a number of offenses
“embracing the teaching of criminal
syndicalism” which was defined under
the Oregon law as follows: “the doctrine
which advocates crime, physical violence,
sabotage, or any unlawful acts or meth-
ods as a means of accomplishing or ef-
fecting industrial or political change or
revolution.” De Jonge, a member of the
Communist Party had presided at a
peaceful meeting of the Party protesting
police brutality during a strike of long-
shoremen. The Supreme Court reversed
the judgment of conviction against De
Jonge. The Court did not quarrel with
the view of the lower court that the Com-
munist Party’s aims and activities could
come under the Oregon law prohibiting
various acts of criminal syndicalism as de-
fined by the statute. The Court did not
believe, however, that the necessary con-
clusion from this was that De Jonge’s ac-
tivities were not protected under the First
Amendment. Chief Justice Hughes said
for the Court:

We are not called upon to review
the findings of the state court as to
the objectives of the Communist Par-
ty. Notwithstanding those objectives,
the defendant still enjoyed his person-
al right of free speech and to take part
in a peaceable assembly having a law-
ful purpose, although called by that
party. The defendant was none the
less entitled to discuss the public is-
sues of the day and thus in a lawful
manner, without incitement to violence
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or crime, to seek redress of alleged
grievances. That was of the essence
of his guaranteed personal liberty.

4. The Brandeis opinion in Whitney,
as we have seen, was the charter for a re-
vised clear and present danger doctrine.
Yet, in the end, and despite the el-
oquence of Brandeis, the conviction of
Anita Whitney was affirmed, a result
which, it should be noted, was joined in
by Justices Brandeis and Holmes. In De
Jonge v. Oregon, the clear and present
danger doctrine was not relied on at all
and the conviction of the accused, in cir-
cumstances quite similar to that of Miss
Whitney's, was reversed.

5. Functionally, how useful has the
clear and present danger doctrine actually
proven to be? Dean Robert McKay, in a
study of the First Amendment, has an-
swered the question very pragmatically.
Counting the cases from 1919 to 1937,
Professor McKay concludes: “In its first
eighteen years the clear and present dan-
ger test amounted only to this: one ma-
jority opinion (upholding the conviction
claimed to abridge the freedom of

speech), one concurrence, and five dis-

sents.” See McKay, The Preference for
Freedom, 34 N.Y.U.L.Rev. 1182 at 1207
(1959).

6. Why do you think Chief Justice
Hughes failed to mention the clear and
present danger doctrine in De Jonge?
Does this on-again off-again use of the
clear and present danger doctrine have
any relationship to the wisdom of Bran-
deis's insistence that the courts rather
than the legislature ought to be the final
arbiter with regard to when freedom of
expression ought to be curtailed?

The De Jonge case appears to take the
view that so long as expression or com-
munication (speech) is not closely related
to action, the First Amendment compels
protection for the expression at issue. In
this regard, the Court in De Jonge em-
phasized that Dirk De Jonge had not en-

gaged in “incitement to violence”” during
the offending meeting. (If he had,
would conviction have been permissible
because the expression fell into the “‘ac-
tion” category?) State infringement of
expression in such circumstances must
fall as a violation of the First and Four-
teenth Amendments. This theory is
sometimes called the speech-action dis-
tinction, of which will more be said later.
But under the speech-action approach to
First Amendment interpretation, if the
expression at issue falls primarily into the
speech category, the state may not, con-
sistent with the First Amendment, reg-
ulate the expression. If, on the other
hand, the expression falls primarily into
the action category, some state regulation
may, consistent with the First Amend-
ment be permissible.

C. THE PREFERRED POSI-
TION THEORY

Courts have often declared that they
grant a presumption of constitutionality
to challenged legislation. In U. S. ».
Carolene Products Co., 304 U.S. 144
(1938), dealing with a federal statute
concerning economic regulation, Chief
Justice Stone, writing for the Court,
voiced the familiar view that the legisla-
tive judgment should be accorded a pre-
sumption of constitutionality. But in a
famous footnote Chief Justice Stone stat-
ed that he would exempt a certain class
of legislation from the scope of such a
presumption. 304 U.S. 144 at 152—153,
fn. 4:

There may be narrower scope for
operation of the presumption of consti-
tutionality when legislation appears on
its face to be within a specific prohibi-
tion of the Constitution, such as those
of the first ten amendments, which are
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deemed equally specific when held to
be embraced within the Fourteenth.

It is unnecessary to consider now
whether legislation which restricts
those political processes which can or-
dinarily be expected to bring about re-
peal of undesirable legislation, is to be
subjected to more exacting judicial
scrutiny under the general prohibitions
of the Fourteenth Amendment than
are most other types of legislation.
On restrictions upon the right to vote,
see Nixon v. Condon, 286 U.S. 73; on
restraints upon the dissemination of in-
formation, see Near v. Minnesota ex
rel. Olson, 283 U.S. 697, 713-714,
718-720, 722; Grosjean v. American
Press Co., 297 U.S. 233, on interfer-
ences with political organizations, see
W hitney v. Cdlifornia, 274 U.S. 357,
373-378; and see Holmes, J., in Git-
low v. New York, 268 U.S. 652, 673;
as to prohibition of peaceable assembly,
see De Jonge v. Oregon, 299 U.S. 353,
365.

Nor need we inquire whether simi-
lar considerations enter into the review
of statutes directed at particular reli-
gious, Pierce v. Society of Sisters, 268
U.S. 510, or national, Meyer v. Ne-
braska, 262 U.S. 390, or racial minori-
ties; Nixon v. Condon, supra: wheth-
er prejudice against discrete and insu-
lar minorities may be a special condi-
tion, which tends seriously to curtail
the operation of those political pro-
cesses ordinarily to be relied upon to
protect minorities, and which may call
for a correspondingly more searching
judicial inquiry.

The essence of the preferred position
theory stated in Carolene Products is that
legislation restricting the political free-
doms should be exposed to a more
searching and exacting judicial review
than other legislative challenges. Stone

says there is a judicial responsibility to
protect political freedom particularly.
Restriction of political freedom, unlike
other legislative restrictions, endangers
the health of the political process. One
of the reasons for affording considerable
latitude to legislation in constitutional
questions is because broad participation
in decision-making is a value of high di-
mension in a democratic society. Gener-
ally, the legislative process rather than
the judicial process is considered more ca-
pable of demonstrating and providing
such participation. But, if the legislature
disenfranchises a segment of the elector-
ate, or restrains freedom of expression so
that the electorate is not sufficiently in-
formed to be able to engage rationally in
decision-making, then the reason for ex-
tending the benefit of the doubt to con-
tested legislation is removed. This theo-
ty, the “preferred position” or *‘preferred
freedoms” theory of the First Amend-
ment, declares that legislation concerning
the political freedoms protected by the
First Amendment shall not be able to
claim the normal presumption of consti-
tutionality afforded to legislation in gen-
eral.

After the Carolene Products footnote,
the next most authoritative statement of
the preferred position theory is to be
found in a concurring opinion in a sound
truck case, Kovacs v. Cooper, 336 U.S.
77 (1949), by Mr. Justice Frankfurter
whose attack on the theory provides at
the same time an excellent account of its
development in the American constitu-
tional law of freedom of expression.
The impact of technology on First
Amendment theory is also evidenced by
the case because it raises the difficult and
continuing question whether a single
First Amendment theory is satisfactory to
resolve the problems raised by media as
different as sound trucks, newspapers, ra-
dio and television.
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KOYACS v. COOPER

336 U.S. 77, 69 S.Ct. 448, 93 L.Ed. 513 (1949).
Editorial Note:

The Kovacs case presented the Su-
preme Court with the question of the va-
lidity of a Trenton, New Jersey ordinance
making it unlawful to use sound trucks
emitting “loud and raucous” noises on
the city streets. Appellant was found
guilty of violating the ordinance by a po-
lice judge and his conviction was af-
firmed in the New Jersey appellate
courts, The Supreme Court affirmed.

Mr. Justice  REED announced the
judgment of the Court and an opinion in
which The CHIEF JUSTICE and Mr.
Justice BURTON join. * * *

The use of sound trucks and other per-
ipatetic or stationary broadcasting devices
for advertising, for religious exercises
and for discussion of issues or controver-
sies has brought forth numerous munici-
pal ordinances, The avowed and obvious
purpose of these ordinances is to prohibit
or minimize such sounds on or near the
streets since some citizens find the noise
objectionable and to some degree an in-
terference with the business or social ac-
tivities in which they are engaged or the
quiet that they would like to enjoy. A
satisfactory adjustment of the conflicting
interests is difficult as those who desire
to broadcast can hardly acquiesce in a re-
quirement to modulate their sounds to a
pitch that would not rise above other
street noises nor would they deem a re-
striction to sparsely used localities or to
hours after work and before sleep—say 6
to 9 p. m.—sufficient for the exercise of
their claimed privilege. Municipalities
are seeking actively a solution. * * *
We think it is a permissible ex-
ercise of legislative discretion to bar
sound trucks with broadcasts of public in-
terest, amplified to a loud and raucous
volume, from the public ways of munici-
palities. On the business streets of cities

like Trenton, with its more than 125,000
people, such distractions would be dan-
gerous to traffic at all hours useful for
the dissemination of information, and in
the residential thoroughfares the quiet
and tranquility so desirable for city
dwellers would likewise be at the mercy
of advocates of particular religious, social
or political persuasions. We cannot be-
lieve that rights of free speech compel a
municipality to allow such mechanical
voice amplification on any of its streets.

The right of free speech is guaranteed
every citizen that he may reach the minds
of willing listeners and to do so there
must be opportunity to win their atten-
tion. This is the phase of freedom of
speech that is involved here. We do not
think the Trenton ordinance abridges that
freedom. It is an extravagant extension
of due process to say that because of it a
city cannot forbid talking on the streets
through a loud speaker in a loud and rau-
cous tone. Surely such an ordinance does
not violate our people’s ‘‘concept of or-
dered liberty” so as to require federal in-
tervention to protect a citizen from the
action of his own local government. Cf,
Palko v. Connecticut, 302 U.S. 319, 325.
Opportunity to gain the public’s ears by
objectionably amplified sound on the
streets is no more assured by the right of
free speech than is the unlimited oppor-
tunity to address gatherings on the
streets, The preferred position of free-
dom of speech in a society that cherishes
liberty for all does not require legislators
to be insensible to claims by citizens to
comfort and convenience. To enforce
freedom of speech in disregard of the
rights of others would be harsh and arbi-
trary in itself. That more people may be
more easily and cheaply reached by sound
trucks, perhaps borrowed without cost
from some zealous supporter, is not
enough to call forth constitutional protec-
tion for what those charged with public
welfare reasonably think is a nuisance
when easy means of publicity are open.
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Section 4 of the ordinance bars sound
trucks from broadcasting in a loud and
raucous manner on the streets. There is
no restriction upon the communication of
ideas or discussion of issues by the hu-
man voice, by newspapers, by pamphlets,
by dodgers. We think that the need for
reasonable protection in the homes or
business houses from the distracting nois-
es of vehicles equipped with such sound
amplifying devices justifies the ordi-
nance.
Affirmed.

Mr. Justice MURPHY dissents.

* * *

Mr. Justice FRANKFURTER, concut-
ring.

* * * 1 conclude that there is
nothing in the Constitution of the United
States to bar New Jersey from authoriz-
ing the City of Trenton to deal in the
manner chosen by the City with the aural
aggressions implicit in the use of sound
trucks.

The opinions in this case prompt me to
make some additional observations. My
Brother REED speaks of “The preferred
position of freedom of speech,” though,
to be sure, he finds that the Trenton or-
dinance does not disregard it. This is a
phrase that has uncritically crept into
some recent opinions of this Court. I
deem it a mischievous phrase, if it carries
the thought, which it may subtly imply,
that any law touching communication is
infected with presumptive invalidity. It
is not the first time in the history of con-
stitutional adjudication that such a doctri-
naire attitude has disregarded the admo-
nition most to be observed in exercising
the Court’s reviewing power over legisla-
tion, “‘that it is @ constitution we are ex-
pounding,” McCulloch v. Maryland, 4
Wheat. 316, 407. I say the phrase is
mischievous because it radiates a constitu-
tional doctrine without avowing it.
[There follows a chronology of cases

which discusses the “preferred position”
theory of the First Amendment. ]

In short, the claim that any legislation
is presumptively unconstitutional which
touches the field of the First Amendment
and the Fourteenth Amendment, insofar
as the latter’s concept of “liberty” con-
tains what is specifically protected by the
First, has never commended itself to a
majority of this Court.

Behind the notion sought to be ex-
pressed by the formula as to “the pre-
ferred position of freedom of speech”
lies a relevant consideration in determin-
ing whether an enactment relating to the
liberties protected by the Due Process
Clause of the Fourteenth Amendment is
violative of it. In law also, doctrine is il-
Juminated by history. The ideas now
governing the constitutional protection of
freedom of speech derive essentially from
the opinions of Mr. Justice Holmes.

The philosophy of his opinions on that
subject arose from a deep awareness of
the extent to which sociological conclu-
sions are conditioned by time and circum-
stance. Because of this awareness Mr.
Justice Holmes seldom felt justified in
opposing his own opinion to economic
views which the legislature embodied in
law. But since he also realized that the
progress of civilization is to a considera-
ble extent the displacement of error
which once held sway as official truth by
beliefs which in turn have yielded to oth-
er beliefs, for him the right to search for
truth was of a different order than some
transient economic dogma. And without
freedom of expression, thought becomes
checked and atrophied. Therefore, in
considering what interests are so funda-
mental as to be enshrined in the Due
Process Clause, those liberties of the indi-
vidual which history has attested as the
indispensable conditions of an open as
against a closed society come to this
Court with a momentum for respect lack-
ing when appeal is made to liberties
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which derive merely from shifting eco-
nomic arrangements. Accordingly, Mr.
Justice Holmes was far more ready to
find legislative invasion where free in-
quiry was involved than in the debatable
area of economics. * * *

The objection to summarizing this line
of thought by the phrase “‘the preferred
position of freedom of speech” is that it
expresses a complicated process of consti-
tutional adjudication by a deceptive for-
mula. And it was Mr. Justice Holmes
who admonished us that ““To rest upon a
formula is a slumber that, prolonged,
means death.” Collected Legal Papers,
306. Such a formula makes for mechan-
ical jurisprudence.

Some of the arguments made in this
case strikingly illustrate how easy it is to
fall into the ways of mechanical jurispru-
dence through the use of oversimplified
formulas. It is argued that the Constitu-
tion protects freedom of speech: Free-
dom of speech means the right to com-
municate, whatever the physical means
for so doing; sound trucks are one form
of communication; ergo that form is en-
titled to the same protection as any other
means of communication, whether by
tongue or pen. Such sterile argumenta-
tion treats society as though it consisted
of bloodless categories. The various
forms of modern so-called “'mass commu-
nications” raise issues that were not im-
plied in the means of communication
known or contemplated by Franklin and
Jefferson and Madison. Cf. Associated
Press v. United States, 326 U.S. 1. Mov-
ies have created problems not presented
by the circulation of books, pamphlets, or
newspapers, and so the movies have been
constitutionally regulated. Mutual Film
Corporation v. Industrial Commission,
236 U.S. 230. Broadcasting in turn has
produced its brood of complicated prob-
lems hardly to be solved by an easy for-
mula about the preferred position of free
speech.  See National Broadcasting Co.
v. United States, 319 U.S. 190.

Only a disregard of vital differences
between natural speech, even of the loud-
est spellbinders, and the noise of sound
trucks would give sound trucks the con-
stitutional rights accorded to the unaided
human voice. Nor is it for this Court to
devise the terms on which sound trucks
should be allowed to operate, if at all.
These are matters for the legislative judg-
ment controlled by public opinion. So
long as a legislature does not prescribe
what ideas may be noisily expressed and
what may not be, nor discriminate among
those who would make inroads upon the
public peace, it is not for us to supervise
the limits the legislature may impose in
safeguarding the steadily narrowing op-
portunities for serenity and reflection.
Without such opportunities freedom of
thought becomes a mocking phrase, and
without freedom of thought there can be
no free society.

Mr. Justice JACKSON, concurring.

* * * Freedom of speech for Ko-
vacs does not, in my view, include free-
dom to use sound amplifiers to drown
out the natural speech of others.

I do not agree that, if we sustain regu-
lations or prohibitions of sound trucks,
they must therefore be valid if applied to
other methods of “communication of
ideas.” The moving picture screen, the
radio, the newspaper, the handbill, the
sound truck and the street corner orator
have differing natures, values, abuses and
dangers. Each, in my view, is a law unto
uself, and all we are dealing with now is
the sound truck. (Emphasis added.)

¥* * *

Mr. Justice BLACK, with whom Mr.
Justice DOUGLAS, and Mr. Justice RUT-
LEDGE concur, dissenting.

The question in this case is not wheth-
er appellant may constitutionally be con-
victed of operating a sound truck that
emits “loud and raucous noises.”” The
appellant was neither charged with nor




30 IMPACT OF FIRST AMENDMENT Ch. 1

convicted of operating a sound truck that
emitted “loud and raucous noises.” The
charge against him in the police court
was that he violated the city ordinance
“in that he did, on South Stockton Street,
in said City, play, use and operate a de-
vise known as a sound truck.” The
record reflects not even a shadow of evi-
dence to prove that the noise was either
“loud or raucous,” unless these words of
the ordinance refer to any noise coming
from an amplifier whatever its volume or
tone,

* * * If as some members of this
Court now assume, he was actually con-
victed for operating a machine that emit-
ted “loud and raucous noises,” then he
was convicted on a charge for which he
was never tried. * * *

Ideas and beliefs are today chief-
ly disseminated to the masses of peo-
ple through the press, radio, moving pic-
tures, and public address systems. To
some extent at least there is competition
of ideas between and within these
groups. The basic premise of the First
Amendment is that all present instru-
ments of communication, as well as oth-
ers that inventive genius may bring into
being, shall be free from governmental
censorship or prohibition. Laws which
hamper the free use of some instruments
of communication thereby favor compet-
ing channels. Thus unless constitution-
ally prohibited, laws like this Trenton or-
dinance can give an overpowering influ-
ence to views of owners of legally fa-
vored instruments of communication.
This favoritism, it seems to me, is the in-
evitable result of today’s decision. For
the result of today’s opinion in upholding
this statutory prohibition of amplifiers
would surely not be reached by this Court
if such channels of communication as the
press, radio, or moving pictures were
similarly attacked.

There are many people who have ideas
that they wish to disseminate but who do
not have enough money to own or con-

trol publishing plants, newspapers, radi-
os, moving picture studios, or chains of
show places. Yet everybody knows the
vast reaches of these powerful channels
of communication which from the very
nature of our economic system must be
under the control and guidance of com-
paratively few people. On the other
hand, public speaking is done by many
men of divergent minds with no central-
ized control over the ideas they entertain
so as to limit the causes they espouse. It
is no reflection on the value of preserv-
ing freedom for dissemination of the
ideas of publishers of newspapers, maga-
zines, and other literature, to believe that
transmission of ideas through public
speaking is also essential- to the sound
thinking of a fully informed citizenry.

It is of particular importance in a gov-
ernment where people elect their officials
that the fullest opportunity be afforded
candidates to express and voters to hear
their views. It is of equal importance
that criticism of governmental action not
be limited to criticisms by press, radio,
and moving pictures. In no other way
except public speaking can the desirable
objective of widespread public discussion
be assured. For the press, the radio, and
the moving picture owners have their fa-
vorites, and it assumes the impossible to
suppose that these agencies will at all
times be equally fair as between the can-
didates and officials they favor and those
whom they vigorously oppose. And it is
an obvious fact that public speaking to-
day without sound amplifiers is a wholly
inadequate way to reach the people on a
large scale. Consequently, to tip the
scales against transmission of ideas
through public speaking as the Court
does today, is to deprive the people of a
large part of the basic advantages of the
receipt of ideas that the First Amend-
ment was designed to protect.

There is no more reason that I can see
for wholly prohibiting one useful instru-
ment of communication than another. If
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Trenton can completely bar the streets to
the advantageous use of loud speakers, all
cities can do the same. In that event
preference in the dissemination of ideas
is given those who can obtain the support
of newspapers, etc., or those who have
money enough to buy advertising from
newspapers, radios, or moving pictures.
This Court should no more permit this
invidious prohibition against the dissemi-
nation of ideas by speaking than it would
permit a complete blackout of the press,
the radio, or moving pictures. It is wise
for all who cherish freedom of expres-
sion to reflect upon the plain fact that a
holding that the audiences of public
speakers can be constitutionally prohibit-
ed is not unrelated to a like prohibition
in other fields. And the right to free-
dom of expression should be protected
from absolute censorship for persons
without, as for persons with, wealth and
power. At least, such is the theory of
our society.

I am aware that the “blare” of this
new method of carrying ideas is suscepti-
ble of abuse and may under certain cir-
cumstances constitute an intolerable nui-
sance. But ordinances can be drawn
which adequately protect a community
from unreasonable use of public speaking
devices without absolutely denying to the
community’s citizens all information that
may be disseminated or received through
this new avenue for trade in ideas. I
would agree without reservation to the
sentiment that “‘unrestrained use through-
out a municipality of all sound amplify-
ing devices would be intolerable.” And
of course cities may restrict or absolutely
ban the use of amplifiers on busy streets
in the business area. A city ordinance
that reasonably restricts the volume of
sound, or the hours during which an am-
plifier may be used, does not, in my
mind, infringe the constitutionally pro-
tected area of free speech. It is because
this ordinance does none of these things,
but is instead an absolute prohibition of

all uses of an amplifier on any of the
streets of Trenton at any time that I must
dissent.

I would reverse the judgment.

Mr. Justice RUTLEDGE, dissenting.

* * *

NOTES AND QUESTIONS

1. Obviously there is a relationship
between the availability and the relative
inexpensiveness of sound trucks and
whether or not there should be regulation
or indeed prohibition of sound trucks on
city streets.

Does the fact that the more orthodox
means of communication are far more ex-
pensive (advertising space in the print
media or broadcast time) than the sound
truck have any bearing on the extent to
which sound trucks can be regulated?

To what extent does providing a for-
um for the impecunious and the unpop-
ular have an effect on such opposing val-
ues as rights to information, privacy and
silence?

2. In light of your study of the de-
velopment that began after World War I
of a modern American law of freedom of
expression in the Supreme Court, you
should recognize that these develop-
ments, which still manifest an enormous
hold on the contemporary legal structure
of all the media of mass communication,
occurred to a very large extent in a con-
text indifferent to the rise of the inter-
connected mass communications such as
the electronic media (radio and televi-
sion) or even the one-newspaper City.

As you read some of the famous free
speech and free press cases ask yourself:
What interests is the constitutional guar-
antee of freedom of speech and press de-
signed to protect? Is what the court says
in a given case in accord with what it
does in terms of effectuating those inter-
ests? Are the participants in the commu-
nications process sufficiently recognized
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by courts? Are other interests besides
the speaker’s, the publishet’s or the gov-
ernment’s  identified and  protected?
Who are these other participants?

Reflections on such issues will aid in a
critical evaluation of what present First
Amendment law is and what it ought to
be.

3.  On the basis of Frankfurter’s con-
currence in Kovacs it would certainly ap-
pear that Frankfurter is willing to extend
a fairly high degree of protection to at
least some kind of expression. Note the
following statement in the opinion:
“*  * * those liberties of the individ-
ual which history has attested as the in-
dispensable conditions of the open as
against a closed society come to this
Court with a momentum for respect lack-
ing when appeal is made to liberties
which derive merely from shifting eco-
nomic atrangements.” Doesn’t this lan-
guage itself reflect values similar to those
which animate the “preferred position’
doctrine? Why then does Frankfurter at-
tack the “preferred position” theory with
such zeal?  Apparently, he simply
doesn’t think it is useful constitutional
doctrine. He complains that it substi-
tutes for “a complicated process of consti-
tutional adjudication” a ‘‘deceptive for-
mula.” He protests that all the various
kinds of communications, employing
many different contexts and technologies,
should not be able to claim the same
measute of constitutional protection.
But does this criticism take the “pre-
ferred position” phrase too seriously?
What suggestions would you offer to
protect the values which the "preferred
position” theory reflects but which at the
same time would be sensitive to the prob-
lems of each communications context?

4. Another basis for Frankfurter's
criticism of the “preferred position”
theory might be an institutional concern
for the Court. Is the “preferred posi-
tion” theoty a “mischievous phrase” be-

cause a majority of the Court has not
steadfastly rallied to it and applied it?
The Dennis case is certainly one of the
clearest illustrations of the doctrine’s fail-
ure to prevail, Although the “preferred
position” theory continues to enjoy popu-
lar currency and occasional judicial sup-
port, in the last analysis is it incapable of
doing the task assigned to it? Is Frank-
furter concerned, therefore, that the doc-
trine, for all its alluring rhetoric, serves
to do institutional damage to the Court?
Note that Frankfurter, speaking of the
“preferred position” doctrine in Dennis
v. United States, text p. 63, castigated
the Court for “having given constitution-
al support, over repeated protests, to un-
critical libertarian generalities.”

5. In appraising the preferred posi-
tion along with the other First Amend-
ment doctrines explored in this chapter,
it should be noted that the clear and
present danger doctrine and the preferred
position theory have been thought to be
“clearly related.” Both theories, it has
been said give judges an active role in
First Amendment interpretation and,
though they do not provide the certainty
of the absolutist approach, they do “in
contrast to the pseudo-standards of the
reasonableness and balancing doctrines”
offer “positive and workable standards to
guide judicial judgment.” See Pritchett,
The American Constitution, p. 429 (2d
Ed. 1968).

Professor Pritchett’s preference for the
clear and present danger and preferred
position over balancing and reasonable-
ness is that the latter tests offer no defi-
nition or presumption to make them ap-
plicable or meaningful. If competing in-
terests are to be balanced, how do we
know which interest is to be given what
weight? With the clear and present dan-
ger doctrine and the preferred position
theoty, we are given more help. In the
clear and present danger situation, we
know that the challenged statute will not
be upheld if the clear and present danger
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doctrine is properly applied. Where the
substantive evil the statute guards is very
great and the danger of its occurrence im-
minent, the law may stand. Similarly,
where a preferred position approach is in
use we know that when a state statute in-
tended to achieve some valid police pow-
er purpose infringes on First Amendment
freedom, the justification for the statute
will have to meet a far heavier burden
than usual if it is to withstand constitu-
tional assault.

D. THE “FIGHTING WORDS”
DOCTRINE

Despite the popularity of the phrase
“clear and present danger”, it has never
served as the exclusive judicial method by
which to adjudicate First Amendment
problems. First Amendment doctrine is
rich and various. The abundance of
First Amendment approaches is due pri-
marily to the different contexts in which
First Amendment problems arise. Thus,
“the fighting words” doctrine is really a
common sense response to one of the
most fundamental of free speech prob-
lems: the situation where the exercise of
free speech so endangers the public order
as to transform protected speech into ille-
gal action.

CHAPLINSKY v. NEW
HAMPSHIRE

315 U.S. 568, 62 S.Ct. 766, 86 L.Ed. 1031 (1942).
Editorial Note:

The “fighting words” doctrine was
born in that frequent spawning ground
of First Amendment litigation, the activi-
ties of the Jehovah’s Witnesses.

Mr. Justice Murphy stated the facts of
the case for an unanimous court as fol-
Gitlmor & Barron Cs. Mass.Com.Law 2d Ed. ACB—3

lows: “Chaplinsky was distributing the
literature of his sect on the streets of
Rochester (New Hampshire) on a busy
afternoon. Members of the local citizen-
ry complained to the City Marshal
* * * that Chaplinsky was denounc-
ing all religion as a ‘racket’. The Mar-
shal told them that Chaplinsky was law-
fully engaged, and then warned Chaplin-
sky that the crowd was getting restless.”

The complaint charged that Chaplin-
sky made the following remarks to the
Marshal outside City Hall: “You are a
God-damned racketeer and a damned
Fascist and the whole government of
Rochester are Fascists or agents of Fas-
cists”’.

Chaplinsky for his part said that he
asked the Marshal to arrest those respon-
sible for the disturbance. But the Mar-
shal, according to Chaplinsky, instead
cursed him and told Chaplinsky to come
along with him. Chaplinsky was prose-
cuted under a New Hampshire statute
part of which forbade “addressing any
offensive, derisive or annoying word to
any other person who is lawfully in any
street or other public place.” The statute
also forbade calling such a person “by
any offensive or derisive name
#* * *.”

The state supreme court put a gloss on
the statute saying no words were forbid-
den except such as had a "direct tendency
to cause acts of violence by the persons to
whom, individually, the remark is ad-
dressed,” and that launched the “fighting
words™ concept as a First Amendment
doctrine. The United States Supreme
Court quoted the New Hampshire Su-
preme Court with approval: "“The word
‘offensive’ is not to be defined in terms
of what a particular addressee thinks.
* * * The test is what men of com-
mon intelligence would understand to be
words likely to cause an average addres-
see to fight. * * * The English lan-
guage has a number of words and expres-
sions which by general consent are ‘fight-
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ing words’ when said without a disarm-
ing smile. * * * Such words, as or-
dinary men know, are likely to cause a
fight. * * *

“The statute, as construed, does no
more than prohibit the face-to-face words
plainly likely to cause a breach of the
peace by the speaker—including ‘classical
fighting words’, words in current use less
‘classical’ but equally likely to cause vio-
lence, and other disorderly words, includ-
ing profanity, obscenity and threats.”

The Supreme Court said that as limit-
ed the New Hampshire statute did not
violate the constitutional right of free ex-
pression. The Court said "“(a) statute
punishing verbal acts, carefully drawn so
as not unlikely to impair liberty of ex-
pression is not too vague for a criminal
law.” And it added: “Argument is un-
necessary to demonstrate that the appella-
tions ‘damned racketeer’ and ‘damned
Fascist’ are epithets likely to provoke the
average person to retaliation, and thereby
cause a breach of the peace.”

NOTES AND QUESTIONS

1. The “fighting words” doctrine is
very close to the “speech plus” doctrine.
Speech plus is the phrase used in First
Amendment law to describe the situation
where speech or expression is intertwined
with action as in the case of picketing,
demonstrating, and parading. The ad-
mixture of action with expression renders
reasonable state regulation permissiblé;
where pure speech alone is involved, the
first Amendment intervenes. Of course,
the language Chaplinsky spoke to the
Marshal was “'pure” speech. But it was
speech, in the Court’s analysis, that was
bound to provoke a physical reaction. In
other words, “‘fighting words” are words
which are on the verge of action. Speech
plus is expression combined with action.

On the other hand, it is not clear that
Chaplinsky himself was at a cross-over
point to action when he made the contro-
versial utterance to the Marshal. The an-

ticipated reaction to so-called “fighting
words’ is on the part of the listener and
the audience. Why should the audience
be exempted from obeying the law, i. e.,
refraining from violence, when pure
speech is engaged in by someone like
Chaplinsky? By punishing Chaplinsky,
doesn’t the law sanction civil disobedi-
ence by arresting Chaplinsky rather than
those whom the Jaw assumes because of
their short tempers, will resort to vio-
lence? The Chaplinsky case is an unusu-
al context for the birth of the “fighting
words” doctrine.  After all, the law
should not presume that a police officer
like the Marshal could ever be provoked
to violence by mere words.

2. Overbreadth problems can arise
in “fighting words” cases. Some prose-
cutions for “fighting words” have been
struck down when the ordinance or stat-
ute is overbroad and punishes both
“fighting words” as well as words which
do not by their very utterance inflict or
tend to incite an immediate breach of
the peace. Thus a Georgia statute and a
New Orleans ordinance punishing the
use of “opprobrious language” have been
respectively invalidated by the Supreme
Court on the ground that such language
is, unless limited, unconstitutionally over-
broad. Gooding v. Wilson, 405 U.JS.
518 (1972); Mallie Lewis v. City of
New Orleans, 94 5.Ct. 970 (1974).

E. THE HOSTILE AUDIENCE
PROBLEM

FEINER v. NEW YORK

340 U.S. 315, 71 S.Ct. 303, 95 L.Ed. 295 (1951).
Editorial Note:

In Feiner v. New Y ork, a controversial
speaker was interrupted in mid-sentence
by a policeman who demanded that he
step down from his soap box because the
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street corner audience appeared to be get-
ting restless. When Feiner refused to
step down, he was arrested for disturbing
the peace. The Supreme Court per Chief
Justice Vinson upheld his conviction
against a contention by Feiner that his ar-
rest violated his First Amendment rights
of free speech. Justice Frankfurter, con-
curring in Feiner, thought that interrup-
tion of speech by the police was not un-
constitutional when in the best judgment
of the police the speech threatened to
precipitate disorder: ‘

It is true that breach-of-peace stat-
utes, like most tools of government,
may be misused. Enforcement of
these statutes calls for public tolerance
and intelligent police administration.
These, in the long run, must give sub-
stance to whatever this Cousrt may say
about free speech.

Feiner raises the so-called “hostile au-
dience” problem. If the audience men-
aces the speaker to the point where the
physical safety of the speaker is at stake
or a general melee is threatened, are the
police ever justified in arresting the
speaker even though the speaker is not
intentionally inciting to violence? One
way of resolving the problem would be
to compare the size of the audience with
the number of police. Presumably, if the
latter were far outnumbered by the audi-
ence and there was a possibility some of
the audience were armed, simple logistics
would dictate carting away the speaker
rather than the audience. Would such
an analysis be a permissible use of the
balancing test?

Who should the police protect? The
speaker or the hostile audience. In dis-
sent in Feiner, Mr. Justice Black’s answer
is clear: the speaker should be protected.

The case for arresting the speaker in a
situation where the speaker is using
“fighting words”, i. e., words which can
be expected to enrage the audience and
lead it to physical violence, is stronger

than the situation where the speaker’s
words, on a reasonable analysis, ought
not to engender hostility leading to physi-
cal violence. Would Mr. Justice Black
support arresting the speaker in this vari-
ation of the hostile audience problem?

Mzr. Justice Frankfurter's approach in
Feiner is not unlike the logistics approach
to the hostile audience problem discussed
above. If speech threatens to precipitate
disorder, then the police, acting on a
non-discriminatory basis, might be justi-
fied in stopping the speech.

Mr. Justice Frankfurter's views were
directly challenged by Mr. Justice Jack-
son in a dissenting opinion in a compan-
ion case, Kunz v. New York, 340 U.S.
290 (1951). Kunz had obtained a street
speaking permit in New York City but it
was later revoked after many of his
speeches aroused complaints and threats
of violence from passers-by. His subse-
quent attempts to obtain a new permit
were denied on the basis of the earlier
revocation. The Supreme Court held
that the denial of a new permit violated
Kunz's First Amendment rights. In dis-
sent, Justice Jackson pointed out the
irony of the Court’s position, and especial-
ly that of Justice Frankfurter. Of what
value, he said, is a rule against prior re-
straint if the Court is willing, as in
Feiner, to sanction on-the-street arrests
of volatile speakers while they are exer-
cising their First Amendment rights? A
fairly-administered permit system, said
Justice Jackson, “‘better protects freedom
of speech than to let everyone speak
without leave, but subject to surveillance
and to being ordered to stop in the dis-
cretion of the police.”

At least, a permit system enables a
potential speaker to present evidence on
his own behalf and to appeal an admin-
istrative decision to a higher official.
But in Feiner, the speaker’s right to speak
his mind was violated ex parte by a police
officer who unilaterally decided that
enough was enough. Which system, ask-
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ed Justice Jackson, is more protective of
First Amendment liberty?

Justice Frankfurter's analysis of free
speech interests, prior restraint, and pun-
ishment after-the-fact was disputed by
Justices Black, Douglas, and Minton, who
dissented in Feiner. Even if Feiner's
speech was arousing potential violence
among the listening crowd, said Justice
Black, the duty of the police was to pro-
tect Feiner's right to speak by arresting
hecklers, if necessary. In this view, si-
lencing Feiner at the behest of the audi-
ence or because of the policeman’s own
personal prejudice against the speaker’s
views was not an appropriate alternative.
Justice Black agreed with Justice Jack-
son’s analysis of the effect of on-the-spot
arrest upon the “freedom” guaranteed by
rules against prior restraint.

F. THE FIRST AMENDMENT AND
STATE REGULATION OF HAND-
BILLS, LEAFLETS AND PAMPH-
LETS: FREEDOM OF DISTRI-
BUTION

LOVELL v. GRIFFIN

303 U.S. 444, 58 S.Ct. 666, 82 L.Ed. 949 (1938).

Editorial Note:

Alma Lovell, a Jehovah's Witness, was
arrested in the town of Griffin, Georgia,
for violation of a city ordinance which
banned any pamphleteering or leafletting
without prior written permission from
the Griffin city manager. She never
sought permission from the Griffin city
manager. She appealed her conviction
under this ordinance and urged that it vi-
olated the First Amendment.

In a unanimous decision delivered by
Chief Justice Hughes, the United States
Supreme Court found the Griffin ordi-
nance invalid on its face as a violation of

freedom of speech and freedom of the
press.

The Chief Justice pointed out that the
ordinance “prohibits the distribution of
literature of any kind, at any time, at any
place, and in any manner without a per-
mit from the city manager.” The Grif-
fin ordinance made no distinctions but
covered all “literature” in all circum-
stances. This First Amendment infirmi-
ty is called overbreadth.

If the town was concerned about a par-
ticular Problem, such as litter, or scurri-
lous libels, it ought to have drafted the
ordinance to meet that problem rather
than embracing all forms of pamphleteer-
ing. Secondly, the ordinance as drafted
created a one-man censorship board in
the person of the city manager, with no
guidelines to direct decisions prohibiting
or permitting circulation of a particular
leaflet. The city manager of Griffin had
total unquestioned discretion to regulate
the flow of printed communication in the
town. Under the doctrine of Lovell v.
Griffin, the officials who administer a
permit system must have their authority
specified and articulated in the legislation
creating the system.

In dictum in Lovell v. Griffin, Chief
Justice Hughes noted that the First
Amendment is not confined to protection
of newspapers and magazines, but in-
cludes pamphlets and leaflets as well.
“The press,” he wrote, “in its historic
connotation comprehends every sort of
publication which affords a vehicle of in-
formation and opinion.” Furthermore,
freedom to distribute and circulate press
materials is as protected under the First
Amendment as freedom to publish in the
first place.

In Lovell, the Court spoke in strong
terms of the threat to a free press posed
by a licensing scheme. If a statute or
regulation is narrowly drawn and con-
tains procedural safeguards (unlike the
pamphleteering ordinance in Lovell),
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would it be upheld despite overtones of
“licensing?”’ Would non-compliance
with the statute then be justified if some-
one had doubts about the validity of the
statute?

Since the ordinance in Lovell was
found “void on its face”, the court held
that it was not necessary for Alma Lovell
“to seek a permit under it.” The Court
held that she was “entitled to contest its
validity in answer to the charge against
her”. :

Isn’t the usual view that a court rather
than an individual should decide the con-
stitutionality of legislation? Why then
didn’t the Court insist that Alma Lovell
first apply for a permit and show that
she had been denied it before determin-
ing that the ordinance was invalid?

STATE REGULATION OF
SOLICITATION

CANTWELL v. CONNECTICUT

310 U.S. 296, 60 S.Ct. 900, 84 L.Ed. 1213 (1940).
Editorial Note:

Cantwell v. Connecticut was yet anoth-
er case involving the imposition of state
criminal penalties on members of Jeho-
vah's Witnesses, The Cantwells, a fa-
ther and two sons, were arrested in New
Haven, Connecticut, for conducting
door-to-door religious solicitation in a
predominantly Catholic neighborhood of
the city. They were charged with violat-
ing a Connecticut statute which provided
in part that: “No person shall solicit
money * * * for any alleged reli-
gious * * * cause * * * un-
less * * * approved by the [coun-
ty] secretary of * * * public wel-
fare.” Any person seeking to solicit for
a religious cause was required under the
statute to file an application with the
welfare secretary, who was empowered to
decide whether the cause was ““a bona
fide object of charity” and whether it

conformed to ‘‘reasonable standards of
efficiency and integrity.” The penalty
for violating the statute was a $100 fine
or 30 days’ imprisonment or both.

The Cantwells’ convictions were af-
firmed by the state courts of Connecticut.
But the United States Supreme Court
unanimously per Justice Roberts declared
the statute unconstitutional as applied to
the Cantwells and other Jehovah's Wit-
nesses. '

The Cantwells argued that the Con-
necticut state statute was not regulatory
but prohibitory, since it allowed a state
official to ban religious solicitation from
the streets of Connecticut entirely. Once
a certificate of approval was issued by the
state welfare secretary, solicitation could
proceed without any restriction at all un-
der the Connecticut statute. And once a
certificate was denied solicitation was
banned.

The Supreme Court ruled that the
Connecticut statute in effect established a
prior restraint on First Amendment free-
doms which was not alleviated by the
availability of judicial review after the
fact.

The Supreme Court also pointed out
that if the state wished to protect its citi-
zens against door-to-door solicitation for
fraudulent “'religious” or “‘charity” caus-
es, it had the constitutional power to en-
act a regulation aimed at that problem.
The present law, however, was not such a
statute. The Court also noted that it is
within the police power of the state to set
regulatory limits on religious solicitation
(as on other sorts of solicitation), such as
the time of day or the right of a house-
holder to terminate the solicitation by de-
manding that the visitor remove himself
from the premises. The state may not,
however, force people to submit to licens-
ing of religious speech.

On the breach of the peace conviction,
the Supreme Court held that the broad
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sweep of the common law offense was an
infringement of First Amendment rights,

The state had argued that because the
Cantwells’ solicitation technique had been
provocative, it tended to produce violence
on the part of their listeners, and there-
fore was an appropriate matter for sanc-
tion under the common law offense of
disturbing the peace.

In the Court’s view in Cantwell, if the
state had defined what is considered to
be a clear and present danger to the state
in a precisely drawn breach of the peace
statute, this might have presented a suffi-
ciently substantial interest to make it ap-
propriate to convict Cantwell under such
a statute. But since the breach of the
peace offense was an imprecise common
law offense rather than an offense set
forth in a tightly drawn statute, the Court
set aside the breach of the peace convic-
tion. Mr. Justice Roberts made the fol-
lowing observations in Cantwell:

When clear and present danger of
riot, disorder, interference with traffic
upon the public streets, or other imme-
diate threat to public safety, peace, or
order, appears, the power of the State
to prevent or punish is obvious.
Equally obvious is it that a State may
not unduly suppress free communica-
tion of views, religious or other, under
the guise of conserving desirable con-
ditions.

THOMAS v. COLLINS

323 U.S. 516, 65 S.Ct. 315, 89 L.Ed. 430 (1945).

Editorial Note:

A Texas statute prohibited labor union
organizers from soliciting members un-
less they first applied for and obtained an
organizer's identification card from a des-
ignated state official. The statute re-
quired all union organizers to carry their
identification cards whenever conducting
solicitation and to produce them upon re-

quest. ‘Thomas, an officer of the United
Automobile, Aircraft and Agricultural
Implements Workers (U.A.W.) traveled
from his headquarters in Detroit to give
a union organizing speech in the town of
Pelly, Texas. The state attorney general
obtained an ex parte restraining order en-
joining Thomas from soliciting any un-
ion memberships in violation of the stat-
ute,

Confronted with this injunction,
Thomas appeared as scheduled and made
a point of soliciting his entire audience,
and one listener in particular, to join the
U.AW. He was promptly arrested and
convicted of contempt of court for violat-
ing the temporary restraining order. In
a habeas corpus proceeding, the state su-
preme court upheld Thomas’s conviction,
and he sought review in the United States
Supreme Court which reversed, 5-4.
Justice Rutledge delivered the opinion of
the Court, in which Justices Douglas,
Black, and Murphy joined. Justice Jack-
son filed a separate concurring opinion.
Justice Roberts dissented, joined by Chief
Justice Stone, and Justices Reed and
Frankfurter.

Texas defended its statute on the
ground that it was merely an appropriate
regulation of a commercial enterprise, i.
e., solicitation by union agents of mem-
bership in its ranks. The statute, said
Texas, was a reasonable exercise of the
state’s police power to regulate business
practices and no special burden should be
pressed upon the state to justify that
power simply because the First Amend-
ment rights of union organizers were in-
cidentally affected by the operation of
the statute.

Because of the preferred position given
to First Amendment rights, Mr. Justice
Rutledge replied that it is not sufficient
that a mere rational connection exist be-
tween the exercise of the state police
power and the harm the state seeks to
avert. Rather, a state must demonstrate
clear and present “'public danger, actual
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or impending” before First Amendment
freedoms can be infringed.

Although the Texas statute prohibited
only solicitation, and not other speech
concerning labor unions, the Court fo-
cused on the difficulty Thomas would
have had giving a union organizing
speech while steering clear of any express
or implied solicitation. ““The threat of
the restraining order, backed by the pow-
er of contempt, and of arrest for crime,
hung over every word.” Thomas had
not been enjoined from giving a speech,
but only from soliciting union member-
ships, said the state. The core of the
case, Justice Rutledge countered, was that
the statute in effect deterred Thomas
from addressing labor issues at all, since
he could not be sure that any word he ut-
tered might not later be the basis for a
charge of solicitation.

The state then argued that the statute
merely required ‘‘previous identifica-
tion,” and that an organizer’s card would
issue automatically upon proper applica-
tion. It was not, therefore, a matter of
discrimination or discretionary licensing.
Relying on Cantwell dictum concerning
solicitation of funds, 310 U.S. 296, 306,
Texas urged the Supreme Court to affirm
the identification requirement. Justice
Rutledge declined but conceded that
where a union organizer moved beyond
mere speech and advocacy to the solicita-
tion of monies, “he enters a realm where
a reasonable registration or identification
requirement may be imposed,” since the
state has an interest in protecting its citi-
zens against frauds and financial loss.
But Thomas had not engaged in fund-
raising. As applied to Thomas’ speech-
making, the Texas statute impermissibly
infringed on his freedom to speak his
mind and to urge others to join the union
cause.

In his special concurrence, Justice Jack-
son put his finger on the distinction be-
tween state regulation of business prac-
tices and state regulation of free speech:

The modern state owes and attempts
to perform a duty to protect the public
from those who seek for one purpose
or another to obtain its money.
* * * A usual method of perform-
ing this function is through a licensing
system. But it cannot be the duty, be-
cause it is not the right, of the state to
protect the public against false doc-
trine. The very purpose of the First
Amendment is to foreclose public au-
thority from assuming a guardianship
of the public mind through regulating
the press, speech, and religion. In this
field every person must be his own
watchman for truth. * * *

Justice Jackson also dealt with the con-
tention of the state of Texas that the stat-
ute was directed at solicitation, not at
speech. “It is not often in this country
that we now meet with direct and candid
efforts to stop speaking or publication as
such.” The state, he intimated, wanted
to block Thomas’s speech and sought to
accomplish this end by branding his ac-
tivity as solicitation so as to bring it with-
in the licensing system of the statute:

Texas did not wait to see what
Thomas would say or do. I cannot es-
cape the impression that the injunction
sought before he had reached the state
was an effort to forestall him from
speaking at all. * * *

The four dissenting Justices, however,
took the opposite view. Thomas, they
said, was in Texas to pursue his profes-
sional vocation as union organizer, an
agent for a business corporation, and
therefore subject, like other professionals,
to the licensing power of the state. Jus-
tice Roberts, who delivered the dissenting
opinion, refused to accept the majority’s
argument that solicitation could not ef-
fectively be separated from general
speech-making.  Thomas would have
been free to deliver an address so long as
he had avoided solicitation of union
memberships. The statute did not make
speech-making a crime. Solicitation was
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primarily a business practice and reason-
able state regulation of that practice
should not be struck down.

The majority ruled that the impact of
the Texas statute on First Amendment
rights imposed a heavier burden of justi-
fication upon the state than it would have
borne in a normal regulatory situation.
Does this approach illustrate the function
of the preferred position theory in First
Amendment litigation? The dissenters
argued in Thomas that despite the inci-
dental infringement on certain First
Amendment freedoms, the Texas stat-
ute in question was predominantly a reg-
ulatory one and therefore constitutionally
permissible upon a showing of mere rea-
sonableness.

Justice Rutledge stated that if a union
organizer were to engage in the solicita-
tion of monies, a licensing and identifica-
tion system would have been permissible.
If the Texas statute had prohibited the
solicitation of dues, not membership,
would it have been any less a deterrent to
pro-union speeches than in the present
case? Would the Court have upheld a li-
censing scheme under those circum-
stances?

Is solicitation a form of “speech plus”,
i. e., more than mere expression?

COMMERCIAL SOLICITATION

BREARD v. ALEXANDRIA

341 U.S. 622, 71 S.Ct. 920, 95 L.Ed. 1233 (1951).

Editorial Note:

A nuisance ordinance in the city of Al-
exandria, Louisiana, prohibited door-to-
door solicitation for sales of “goods,
wares, or merchandise,” without the prior
consent or invitation of the homeowner.
Breard, who was employed by a Pennsyl-
vania corporation, coordinated door-to-
door solicitation of general and news
magazine subscriptions in various com-

munities, including Alexandria. He was
arrested for violation of the town solicita-
tion ordinance and fined $25 or 30 days
in jail.

Breard appealed the conviction on
three grounds: (1) the ordinance was an
unreasonable imposition on his right to
earn a living, (2) the ordinance was an
impermissible burden on interstate com-
merce, and (3) as applied to the selling
of magazines, the ordinance was a viola-
tion of the First Amendment guarantee
of freedom of the press.

The state courts of Louisiana affirmed
Breard’s conviction and so did the United
States Supreme Court. The 6-3 decision
held that (1) the ordinance was a reason-
able exercise of the police power despite
its negative impact on Breard’s choice of
livelihood, (2) the ordinance did not un-
reasonably interfere with interstate com-
merce, and (3) the right of Alexandria
citizens to be free from the annoyance of
door-to-door salesmen outweighed the
First Amendment rights of the publishers
to carry out solicitations in that manner.

Mr. Justice Reed held for the Court
that the commercial aspect of the situa-
tion (selling subscriptions) diluted the
free press issue and rendered Breard’s ac-
tivities more easily subject to state regula-
tion than the press might ordinarily be:

The issue brings into collision the
rights of the hospitable housewife,
peering on Monday morning around
her chained door, with those of Mr.
Breard’s courteous, well-trained but
possibly persistent solicitor * * *
Behind the housewife are many house-
wives and homeowners in the towns
where [such] * * * ordinances
offer their aid. Behind Mr. Breard
[is his employer] * * * with an
annual business of $5,000,000 in sub-
scriptions.

Mr. Justice Reed pointed out that there
were many other ways to solicit magazine
subscriptions besides intruding on the

%
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privacy of families through door-to-door
sales techniques.

" Chief Justice Vinson dissented, joined
by Justice Douglas, on the grounds that
the Alexandria ordinance imposed an un-
reasonable burden on interstate com-
merce. Justice Black, also joined by Jus-
tice Douglas, dissented on First Amend-
ment grounds.

Justice Black contended that the "bal-
ancing” test used by Justice Reed
amounted to a rejection of the “preferred
freedom™ doctrine of earlier cases. The
interest to be balanced, Justice Black said,
was not the mere personal interest of
Breard, but rather the preferred freedom
of the press in which the entire society
has a stake.

Interestingly, Justice Black, citing Val-
entine 1. Chrestensen, 316 U.S. 52
(1942), stated that the Alexandria ordi-
nance was constitutional as to merchants
generally.  Sce text, pp. 163, 170. But
Breard, said Justicc Black, was an “agent
of the press.” The intersection of a com-
mercial and a  publishing situation in
Breard posed no difficulty for Justice
Black because he believed that even some
commercial dilution could not override
the First Amendment interest inherent
when publishing was involved. Justice
Reed, however, took a different ap-
proach. For him, the combination of
commercial and  publishing clements
made the Alexandria ordinance casier to
uphold.

Do you think that Breard was really
performing a press function in coordinat-
ing door-to-door magazine subscription
sales? Is it reasonable to apply the Alex-
andria ordinance against Fuller Brush
salesmen but not against magazine sub-
scription hawkers? What about right of
privacy aspects of the case, the right of
Alexandria families to be protected
against peddlers, hard-sell artists, and
other annoying intrusions of a commer-
cial sort? Does their right to privacy

outweigh the rights of the sales person-
nel?

Mr. Justice Black's position, of course,
is predicated on the view that the Consti-
tution does not establish a right to priva-
cy. As a matter of constitutional text,
why does Mr. Justice Black take the posi-
tion that privacy is not a constitutional
right? Is it fair to say that commercial
solicitation enjoys the least measure of
constitutional protection or does the right
of privacy element in the case preclude
such an assessment of the case?

G. THE SPEECH PLUS PROBLEM:
PARADES AND DEMON.-
STRATIONS

COX v. NEW HAMPSHIRE

312 U.S. 569, 61 S.Ct. 762, 85 L.Ed. 1049 (1941).
Editorial Note:

A number of Jehovah's Witnesses
were convicted in  Manchester, New
Hampshire for violation of a state statute
prohibiting a "parade or procession”’
upon a public street without a special li-
cense.  The 68 defendants and 20 others
met at a hall in Manchester on Saturday
night, July 8, 1939 in order to engage in
an information march.

On Saturday nights in an hour’s time
26,000 persons normally passed one of
the intersections where the defendants
marched. Although no technical breach
of the peace occurred, the New Hamp-
shire Supreme Court said the marchers
did interfere with normal sidewalk trav-
el. No permit was sought for the march,
the state court observed, even though de-
fendants knew that one was required.

The Court in Cox held valid the New
Hampshire statute on the ground that the
state may prevent serious interference
with normal usage of streets and parks.
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A way to understand the Cox case and
subsequent cases is to consider that one
of the objectives the Court is really trying
to accomplish in these cases is to constitu-
tionalize the gatekeeper function. The
gatekeeper or official who is in charge of
the entry to a public facility is justified in
governing access to the facility on bases
which make sense in terms of the domi-
nant purposes of the facility. A parade,
perhaps, should not be allowed to pro-
ceed through an intersection at the height
of the evening rush hour. On the other
hand, a parade permit should not be de-
nied, apart from traffic considerations, in
order to satisfy unstated ideological con-
siderations entertained by the officials in
charge. These speech plus cases reflect a
“"balancing” process at work which seeks
to weigh the rationality of the state’s in-
terest against the petitioner’s claim of
free expression. How does this “balanc-
ing” process work? Sometimes the fact
that an ideological consideration was be-
hind license denial can be borne out by
the fact that the parade is sought during
a period when the public site involved
can accommodate both normal traffic and
the parade at issue. In such circum-
stances, the permit or license for the pa-
rade should issue since official hostility
to a group or cause which seeks to parade
is not a constitutionally permissible basis
for “'licensing.”

POULOS v. NEW HAMPSHIRE

345 U.S. 395, 73 S.Ct. 760, 97 L.Ed. 1105 (1953).
Editorial Note:

Section 22 of Portsmouth, New Hamp-
shire’s city ordinance banned any “theat-
rical or dramatic presentation,” “‘parade
or procession upon any public street or
way,” or “open air public meeting,” un-
less a license for the event was first ob-
tained from City Council.

Poulos, a Jehovah's Witness, applied
for a permit for a religious meeting

which he hoped to hold in a Portsmouth
park the following month. The permit
was refused. A state court later ruled
that the City Council had acted unreason-
ably, arbitrarily, and capriciously in deny-
ing the permit.

Without seeking a court order to force
City Council to issue the permit, Poulos
and his coreligionists attempted to hold
their public meeting in the park without
a license. When arrested for violating
section 22, Poulos sought to defend him-
self on the grounds that the City Coun-
cil’s license refusal was an unconstitu-
tional denial of his First Amendment
rights. He was convicted and fined $20.

On appeal, the New Hampshire Su-
preme Court held that section 22 was val-
id on its face and that Poulos’s remedy
against the discriminatory refusal of city
officials to grant the permit was to seek a
writ of mandamus requiring issuance of
the permit. But the state court held Pou-
los was not free to ignore the denial of
the license and hold the meeting anyway.
Poulos carried a further appeal to the
United States Supreme Court, which af-
firmed his conviction, 7-to-2. Justice
Reed spoke for the Court. Justices Black
and Douglas dissented. Justice Frank-
furter, who concurred in the result, filed
a separate opinion which focused on a
procedural, not a constitutional point of
law.

Section 22 of the Portsmouth ordi-
nance laid down no standards whatsoever
by which the granting or denial of per-
mits was to be regulated. This, one
might argue, was a fatal constitutional
defect, since it granted local officials un-
limited discretion in deciding which ap-
plications for public meetings should be
granted. But the New Hampshire Su-
preme Court avoided this argument by
construing the ordinance in a very narrow
manner. The ordinance, the state Court
said, gave local authorities no discretion
in refusing permits. Rather, the state
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Court instructed them to process all per-
mit applications and to regulate the issu-
ance of licenses only insofar as necessary
to avert congestion in the public parks.
The ordinance, so construed, was held
valid as a “ministerial,” traffic-manage-
ment ordinance not a discretionary one,

The United States Supreme Court ac-
cepted the construction of the ordinance
which had been applied by the state
court. But the Court ruled that a dis-
criminatory application of the ordinance
would not have entitled petitioners to
proceed with their meeting free from
later prosecution:

[T}o allow applicants to proceed with-
out the required permits to run busi-
nesses, erect structures, purchase fire-
arms, transport or store explosives or
inflammatory products, hold public
meetings without prior safety arrange-
ments or take other unauthorized ac-
tion is apt to cause breaches of .the
peace or create public dangers.
* * * Delay is unfortunate, but
the expense and annoyance of litiga-
tion is a price citizens must pay for life
in an orderly society. * * *

Because of the authoritative- construc-
tion of the ordinance established by the
state courts, the Supreme Court said it
would assume that had Poulos taken that
ruling to the Portsmouth City Council,
the permit would have been issued
“promptly and fairly.”  Poulos had
argued that to force him to resort to a
mandamus remedy (while barring him
from holding his public meeting in the
interim) would deprive him of his First
Amendment rights and constitute a prior
restraint such as those struck down in
Cantwell and Thomas.

While conceding the possible vexation
of procedural delay, the Court rejected
Poulos’s contention and distinguished
Cantwell and Thomas: in those cases, the
ordinances disobeyed were invalid on
their face; here, the ordinance as con-

strued was valid. A mere error of judg-
ment by local officials created the prob-
lem and this error could be corrected by
means of mandamus.

The Court drew a parallel between
Poulos's action and the refusal by a hypo-
thetical would-be speaker to even apply
for a license on the grounds it would be
denied anyway. In either case, said Jus-
tice Reed, there is a defense only if the
ordinance is later held to be invalid on its
face. An invalid law being null and
void, it is no crime to disobey it. But it
is an offense to disobey a valid ordinance
even if it can be proven that the ordi-
nance was implemented in discriminatory
fashion.

Justice Frankfurter's concurring opin-
ion chided the majority for getting into
the question of the ordinance’s validity in
the first place. That issue had been de-
cided by the state court and by the Su-
preme Court itself in an carlier case in-
volving another clause of the identical
statute ( Cox 1. New Hanipshire, constru-
ing the “parade or procession™ clause,
discussed in  this text at page 41).
W here there is no need to enunciate con-
stitutional doctrine, said Justice Frank-
furter, “'silence is golden™ should be the
guiding rule. The Court should have as-
sumed the constitutionality of the ordi-
nance and moved on from there to con-
sider a single question: was New Hamp-
shire’s choice  of procedural  remedy
(mandamus) so inimical to Poulos’s con-
stitutional rights that it violated due proc-
css?

Justice Frankfurter believed it did not
violate due process, "{i]n the absence of
any showing that Poulos did not have
available a prompt judicial remedy.
* * * Tor him, time was an impor-
tant factor. Poulos made his original
permit application a full six wecks before
his mecting was scheduled to take place.
There was ample time, in this case, for
Poulos to acquire a permit by bringing a
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state action to force the Portsmouth City
Council to issue it.

To justify the decision of the Court,
Mr. Justice Reed had cited extensively
the cases upholding state regulation of
business practices (see the quote from his
opinion, ante). In a sharp dissenting
opinion, Mr. Justice Black took issue
with this analysis. Justice Black agreed
that one should appeal a denial of a li-
cense to purchase weapons, rather than
going out to buy them anyway. But
storing explosives without a license is
different from speaking without a li-
cense. The purpose of the First Amend-
ment is to set expression apart from other
matters, including the regulation of busi-
ness practices. If Portsmouth’s refusal to
grant a permit was unlawful, as the state
court had found it was, why could Poulos
not disregard it as he could have disre-
garded an invalid statute?

Mr. Justice Douglas said an invalid ad-
ministrative decision is no more sacred
and its flouting no more dangerous to so-
ciety than an invalid law. Mr. Justice
Douglas emphasized the delay which the
mandamus route would pose and the in-
fringement of Poulos’s right to speak
when he wished.

Justice Douglas said that even under
the narrow interpretation of the ordi-
nance which the state court established
and the Supreme Court accepted, local of-
ficials were granted unwarranted discre-
tion in granting or denying licenses for
use of the public parks. The New
Hampshire courts interpreted the ordi-
nance to direct the City Council to ad-
minister licensing fairly but to balance re-
quests for permits against the reasonable
needs of the city and its residents in us-
ing the parks. This granted local offi-
cials the power to regulate speech. In
Douglas’ view, the ordinance was not
merely ministerial. Rather, city govern-
ment was permitted to regulate speech
just as it could regulate business prac-
tices. The ordinance, as construed, dis-

rupted the preferred position of First
Amendment rights and should have been
held invalid on its face.

WALKER v. BIRMINGHAM

388 U.S. 307, 87 S.Ct. 1824, 18 L.Ed.2d 1210
(1967).

Editorial Note:

W alker v. City of Birmingham, an im-
portant First Amendment case, arose out
of the Negro civil rights protest move-
ment of the 1960s. Just before Easter
1963, eight black ministers, including the
late Martin Luther King, were arrested
and held in contempt for leading civil
rights marches in Birmingham on Easter
in defiance of an ex parte injunction ban-
ning all marches, parades, sit-ins or other
demonstrations in violation of the Bir-
mingham parade ordinance. The peti-
tioners contend that the ordinance re-
quired a grant of permission from city
administrators who had made it clear no
permission would be granted. The state
courts held that petitioners could not vio-
late the injunction and later challenge its
validity. The Supreme Court, per Justice
Stewart, affirmed the conviction, 5-4.
Justices Warren, Douglas, Brennan and
Fortas dissented. All but Fortas wrote a
separate dissent.

The heart of the holding in Walker is
that even if both the ordinance and the
injunction raised substantial constitution-
al issues, petitioners could only success-
fully raise those issues by moving to
modify or dissolve the injunction, not by
disobeying it and then defending against
contempt charges on constitutional
grounds.

Justice Stewart pointed out that “this is
not a case where the injunction was trans-
parently invalid or had only a frivolous
pretense to validity.” While the lan-
guage- of the Birmingham ordinance
might present substantial First Amend-
ment questions, it could not be held in-
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valid on its face. If petitioners, instead
of proceeding without a permit, had
sought a judicial decree from the state
courts interpreting the parade ordinance,
the Court might have offered a narrow,
“saving” construction, as had the state
courts in Poxlos v. New Hampshire.

A fundamental reason for the decision
in Walker appears to be that initial obe-
dience is required of even unconstitu-
tional court decrees, like the injunction in
W alker, even though the same is not re-
quired of an unconstitutional ordinance
or statute. Chief Justice Warren ob-
served in caustic dissent in Walker that
petitioners are “‘convicted and sent to jail
because the patently unconstitutional or-
dinance was copied into an injunction.”
Further, the injunction was ex parte and
unlimited as to time.

We have seen cases where the Court
has held that an unconstitutional statute
need not be obeyed. This is so, even
where an ordinance explicitly requires a
permit to engage in some form of com-
munication. See Thomas v. Collins, 323
U.S. 516 (1945), text, p. 37, and Lov-
ell v. Griffin, 303 US. 444 (1938),
text, p. 35.

Justice Douglas, in his dissenting opin-
ion, directly confronted the civil disobe-
dience issue in Walker. An unconstitu-
tional court decree, he said, is no less in-
valid than an unconstitutional statute.
“It can and should be flouted in the
manner of the ordinance itself.” The
facts of the Walker case, most of which
were excluded from evidence during the
hearing on contempt charges, indicated
that the city officials had no intention of
ever granting a permit to petitioners, said
Justice Douglas. Not only was the pa-
rade ordinance probably invalid on its
face but it was enforced in a discrimina-
tory manner to prevent civil rights advo-
cates from exercising their right, guaran-
teed by the First Amendment, to assem-
ble peacefully and petition for redress of
grievances.  Affirmance of contempt

convictions in such a case, he concluded,
could only undermine respect for law,
since “‘[t}he ‘constitutional freedom’ of
which the Court speaks can be won only
if judges honor the Constitution.”

Justice Brennan filed the third dissent-
ing opinion in Walker. In Justice Bren-
nan’s view, the Court was faced with the
collision between Alabama’s interest in
enforcing judicial decrees and the peti-
tioners’ First Amendment rights of
speech and peaceful assembly. In such a
conflict, Brennan said, the Supremacy
Clause of the United States Constitution
demands that the First Amendment inter-
ests be given greater weight. Further-
more, in safeguarding First Amendment
rights from invalid prior restraints, the
Court ought to be even more suspicious
of prior restraints contained in ex parte
injunctions than in “‘presumably carefully
considered, even if hopelessly invalid,”
statutes. Instead, he said, the Court in
W alker abandoned its protective function
in the First Amendment area and threw
its support to the Alabama court decree, a
“devastatingly destructive weapon for

suppression of cherished freedoms.
* * *

Justice Brennan also pointed to several
weaknesses in the Court’s argument.
The Alabama decree contained no time
limitation whatsoever. It was not really
“temporary” at all.  Secondly, the
Court’s insistence that petitioners chal-
lenge the injunction in court first and
march later was in head-on conflict with
the Court’s own First Amendment doc-
trine that where an invalid prior restraint
is imposed, freedom of speech can not be
served if exercise of that freedom is for-
cibly deferred pending the outcome of
lengthy judicial review. Justice Brennan
emphasized the factual context of the
Walker case: a civil rights campaign was
planned which was intended to have its
climax in a series of marches on Easter
weekend. To require petitioners to drop
their organizing efforts and spend weeks,
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months, or years in state and federal
courts was to blink at the realities of their
situation.

Notice that despite the strong protests
by the dissenting Justices, the Walker
majority refused to consider the parade
ordinance invalid on its face. The
Court’s reliance on Howat v. Kansas, 258
U.S. 181 (1922), seems to indicate that
even an injunction invalid on its face
must be obeyed pending judicial review.
If this is so, how does (or might) the
Court answer the claim by the dissenting
Justices that such a ruling opens the door
for local officials to impose prior re-
straint simply by incorporating uncon-
stitutional ordinances into binding ju-
dicial decrees?

The Walker decision was 5-to-4. Jus-
tice Black, who had dissented in Powlos,
cast a deciding vote in Walker, to sustain
contempt convictions in the face of the
vague, overbroad, the limitless injunc-
tion. Justice Black may have considered
the integrity of the judicial process, even
when, as in Walker, it may have been
greatly abused, to be of such a high im-
portance that it outweighed even First
Amendment interests. This point of
view is in contrast with Justice Douglas’s
statement that judges, no less than legis-
lators or administrators, must honor the
Constitution?

Compare Walker v. City of Birming-
bam with Thomas v. Collins, discussed in
this text at page 37. In each case, a
statute which was arguably invalid
formed the basis for an injunction which
prohibited the exercise of free speech.
In each, a person violated the injunction
without first taking steps to have it modi-
fied or dissolved and without making a
serious effort to comply with the require-
ments of the ordinance on which the in-
junction was based. When faced with
contempt charges, each person sought to
defend on the grounds that the underly-
ing ordinance was unconstitutional. In
Thomas, that argument succeeded; the

Supreme Court held that statute invalid
and ruled that the contempt conviction
could not stand. In Walker, there was
an opposite result. Why? The Texas
statute challenged in Thomas sought to
regulate pure speech, while the Birming-
ham statute in Walker purported to regu-
late the use of public streets. Would
this difference be determinative? The
majority opinion in Walker did not men-
tion Thomas v. Collins.

Walker v. Birmingham raises, in a
First Amendment context, the issue of
whether an order of a lower court which
almost certainly will be reversed on ap-
peal must be obeyed by the parties subject
to it until the order is set aside by a high-
er court. ‘This is an issue of great signif-
icance to the journalist. In United States
v. Dickinson, 465 F.2d 496 (sth Cir.
1972); cert. den. 94 S.Ct. 270 (1973),
a federal court of appeals upheld a crimi-
nal contempt citation for violation of a
“gag” rule imposed by a federal district
judge despite the appeals court’s view
that the “gag’” rule was a violation of the
First Amendment. The court of appeals
relied on Walker for its decision that
even an unconstitutional court must be
obeyed until it is reversed. See discus-
sion of the Dickinson case in this text,
p. 428.

CARROLL v. PRESIDENT AND
COMMISSIONERS OF
PRINCESS ANNE

393 U.S. 175, 89 S.Ct. 347, 21 L.Ed.2d 325
(1968).
Editorial Note:

Carroll and other members of the
white supremacist National States Rights
Party conducted a public rally near the
courthouse steps of Princess Anne, Mary-
land. In speeches there, they vilified
both Negroes and Jews in a highly pro-
vocative and militant manner. The rally
broke up in the early evening with a
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promise that it would be continued the
following night. The next day, however,
county officials sought and obtained an
ex parte restraining order from a state
court which prohibited Carroll's group
from holding any rallies or meetings in
the county for a period of 10 days. The
injunction was obeyed and at a trial at
the end of 10 days, the state court ex-
tended the restraint for a period of 10
months. On appeal, the state Court of
Appeals affirmed the 10-day injunction
but reversed the 10-month extension,
holding that “the period of time was un-
reasonable and that it was arbitrary to as-
sume that a clear and present danger of
civil disturbance and riot would persist
for ten months.”

Although the 10-month injunction was
struck down by this state decision, peti-
tioners sought certiorari from the United
States Supreme Court for review of the
10-day order. Though the 10-day period
had long since elapsed, they contended
that the state court’s affirmance of that
decree remained reviewable, because it
had affected the willingness of officials
in other Maryland counties to allow the
group to hold rallies there. The Su-
preme Court granted certiorari and in a
unanimous decision per Justice Fortas, re-
versed the state court of appeals and held
that the 10-day injunction was unconsti-
tutional.  Justices Black and Douglas
concurred.

Referring to the earlier decision in
Walker v. City of Birmingham, discussed
at page 43 of this text, Justice Fortas
noted for the Court that Walker's hold-
ing required enjoined parties to seek ju-
dicial review of court orders restraining
First Amendment freedoms, rather than
disobeying court decrees and raising the
constitutional issue in defense to con-
tempt proceedings. Here, Carroll and
his co-petitioners followed the dictates of
Walker. They abandoned their plan for
the second rally and obeyed the terms of
the 10-day injunction. But then they

sought judicial review of its issuance and
terms. On that challenge, they were not
only entitled to review despite the expira-
tion of the restraint (i. e., the question
was not moot ), but also to careful consid-
eration of every First Amendment issue
involved in the case.

An ex parte restraint on the exercise of
First Amendment freedoms could not be
justified, said Justice Fortas, absent a
showing by the state that it was impossi-
ble to bring petitioners in on the proceed-
ing. Here county officials were clearly
able, but not willing, to notify Carroll of
the hearing on the injunction, since Car-
roll and his followers were in the county
that very day. Participation by both sides
is necessary and desirable, said Justice
Fortas, because without hearing from
both parties in a case the court is not in a
position to make the sensitive evaluation
of the facts necessary in First Amend-
ment matters.

Carroll holds that ex parte orders re-
straining marches or meetings are now
unconstitutional where it is possible to
provide an opportunity for notice and
hearing to the demonstrating group and
such opportunity prior to rendering the
ex parte order has not been provided.
Does Carroll therefore overrule Walker?
Was it possible to extend notice and
hearing to the Black ministers in Walker?

SHUTTLESWORTH v. CITY OF
BIRMINGHAM

394 U.S. 147, 89 S.Ct. 935, 22 L.Ed.2d 162
(1969).
Editorial Note:

Two years after it decided Walker v,
City of Birmingham, the Supreme Court
considered a different case arising out of
the identical facts. This time, the ques- -
tion was whether Rev. Walker and Rev.
Shuttlesworth, et #l. could be convicted
of violating Birmingham’s parade ordi-
nance, a part of the city’s general code.
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Petitioners had knowingly violated the
ordinance but they claimed, as they had
in Walker, that their action was not pun-
ishable because the ordinance itself was
invalid on its face and discriminatorily
applied to deny First Amendment rights.
Nevertheless, they were found guilty of
violating the parade ordinance and re-
ceived stiff jail sentences (Rev. Shuttles-
worth, for instance, was sentenced to 138
days at hard labor).

A state appeals court reversed, holding
that the parade ordinance was an uncon-
stitutional prior restraint upon First
Amendment rights, since it granted city
officials unlimited discretion to grant or
deny parade permits. However, the Ala-
bama Supreme Court reinstated the con-
victions, by providing a curative gloss to
the parade ordinance. The parade ordi-
nance, said the state supreme court, did
not confer discretionary powers upon lo-
cal officials to withhold parade permits
on a discriminatory basis. Rather, it di-
rected them merely to regulate use of the
public streets consistent with the goal of
insuring public access to public through-
ways.

This, despite the fact that the parade
ordinance provided that the city commis-
sion could deny a permit whenever it de-
termined that “the public welfare, peace,
safety, health, decency, good order, mor-
als or convenience require.” The process
by which this language was narrowed by
the Supreme Court of Alabama to make
the parade ordinance a traffic measure re-
ceived a back-handed compliment from
M. Justice Stewart in his opinion for the
Court: "It is true that in affirming the
petitioner’s conviction in the present case,
the Supreme Court of Alabama per-
formed a remarkable job of plastic sur-
gery upon the face of the ordinance.”

By transforming the parade ordinance
into a traffic-management ordinance, the
Alabama court attempted to avert consti-
tutional problems in much the same way

that the New Hampshire court had done
in Poulos v. New Hampshire, 345 U.S.
395 (1953). The Alabama court also
acted on the suggestion of the Court in
Walker v. City of Birmingham that a
narrow interpretation of the parade ordi-
nance might save it from First Amend-
ment attack. However, even the stren-
uous effort of the Alabama court to res-
cue the Birmingham ordinance from con-
stitutional infirmity failed to persuade
the Supreme Court to uphold the convic-
tions when Shuttlesworth came up for re-
view,

Justice Stewart speaking for the Court,
in an interesting twist from his opinion
in Walker, first pointed out that the pa-
rade ordinance was, as written, invalid on
its face. This was precisely the conten-
tion which he had rejected in Walker.
Now, however, Justice Stewart held:

There can be no doubt that the Bir-
mingham ordinance, as it was written,
conferred upon the City Commission
virtually unbridled and absolute power
[to control the issuance of permits for
marches or demonstrations in the city.}
* * * This ordinance * * *
fell squarely within the ambit of the
many decisions of this Court over the
last 30 years, holding that a law sub-
jecting the exercise of First Amend-
ment freedoms to the prior restraint of
a license, without narrow, objective,
and definite standards to guide the li-
censing authority, is unconstitutional,

Justice Stewart next dealt with the
state’s argument that that standard is not
applicable where the regulation under
challenge deals with speech-plus, i. e., the
use of public streets. Although recogniz-
ing the state interest in regulating the use
of its public ways the Court ruled that a
licensing system implementing that inter-
est must adhere to constitutional stand-
ards. An overbroad, vague licensing
scheme vesting local officials with limit-
less discretion over the use of city streets
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does not square with those standards even
though speech-plus is involved.

The real question, said Justice Stewart,
was whether the parade ordinance was to
be obeyed in 1963, notwithstanding the
gloss which was put upon the ordinance
by the state court four years later.

The Court concluded that Birming-
ham’s parade ordinance, as it was imple-
mented and enforced by Birmingham of-
ficials in 1963, was invalid and a denial
of First Amendment rights. Petitioners
were, therefore, entitled to ignore the pa-
rade ordinance and could not be criminal-
ly prosecuted for that decision. Justice
Stewart described the ministers’ unsuc-
cessful efforts to obtain a parade permit
from adamant city officials.

The petitioner was clearly given to un-
derstand that under no circumstance
would he and his group be permitted
to demonstrate in Birmingham, not
that a demonstration would be ap-
proved if a time and place were select-
ed that would minimize traffic prob-
lems. * * * [I}t is evident that
the ordinance was administered so as
* * * "to deny or unwarrantedly
abridge the right of assembly and the
opportunities for the communication
of thought * * * immemorially
associated with resort to public places.”

Because Birmingham city officials inter-
preted and implemented the parade ordi-
nance in a fashion consistent with its
broad discretionary language, Rev. Shut-
tlesworth was justified in taking them at
their word and acting accordingly. Not-
withstanding the state supreme court’s
effort to save the parade ordinance, it
was unconstitutional in 1963 and peti-
tioners could not be punished for violat-
ing it under those circumstances.

Justice Harlan’s concurring opinion
took issue with what he called the “'seeds
of mischief” contained in the opinion of
the Court.

Gillmor & Barron Cs. Mass Com.Law 2d Ed. ACB—4

The important point, said Harlan, was
whether the petitioners could have had a
prompt judicial remedy under the special
circumstances of their civil rights protest.
Hearkening back to Justice Frankfurter’s
concurring opinion in Poxlos, discussed
at page 41 of this text, Justice Harlan
noted that here, as contrasted with Pox-
los, a timely remedy to force issuance of
the parade permit was probably out of
the question. Had petitioners sought a
writ of mandamus to require the Bir-
mingham City Commission to issue a pa-
rade permit, they could not have succeed-
ed in time for the Easter demonstrations,
and under Alabama law there is no pro-
vision for expeditious review of such a
petition:

Given the absence of speedy proce-
dures, the Reverend Shuttlesworth and
his associates were faced with a serious
dilemma. * * * If they attempt-
ed to exhaust the administrative and
judicial remedies provided by Alabama
law, it was almost certain that no ef-
fective relief could be obtained by
Good Friday. * * * With funda-
mental rights at stake, he was entitled
to adopt the more probable meaning of
the ordinance and act on his belief that
the city’s permit regulations were un-
constitutional.

It was not enough, Justice Harlan
argued, that petitioner should rely merely
upon the attitude of a local official and
his interpretation of the parade ordi-
nance. If a speedy and effective remedy
had been available, petitioners would
have been obligated to pursue that reme-
dy before breaking the law, Justice Har-
lan said. But in this case, on these facts,
such a course would have blocked the ex-
ercise of First Amendment rights with no
promise of effective relief. It was there-
fore excused and the convictions could
not stand.

Unlike Justice Stewart and the rest of
the Court, Justice Harlan was not pre-
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pared to concede that the principle of cas-
es such as Lovell v. Griffin, text, p. 35,
involving licensing of pure speech,
should be extended to cover ordinances
such as the Birmingham parade statute,
which regulated speech-plus conduct.
Regulation of the use of city streets was
“‘a particularly important state interest.”
Even if such a regulation were deemed
invalid on its face or as applied, perhaps
citizens should be less free to ignore that
regulation entirely than they would be to
ignore an ordinance regulating pure
speech.

In Shuttlesworth, the Supreme Court
vindicated at least some of the points ad-
vanced by the four dissenters in Walker.
The Birmingham parade ordinance was
unconstitutional on its face and as ap-
plied—a decision the Court had refused
to make in Walker just two years earlier.
In reversing the petitioners’ convictions
for violating the parade ordinance, the
Court did precisely what Chief Justice
Warren had envisioned: it ruled that
punishment for violating the ordinance
could not stand, but (because of Walker)
disobedience to the command of an iden-
tical prohibition, in a court decree, could
be punished as contempt. In Shauttles-
worth, Justice Stewart contended in a
brief footnote that “'[t}he legal and con-
stitutional issues involved in the Walker
case were quite different from those in-
volved here.” How would you support
or take issue with that assertion?

In Walker, Chief Justice Warren dis-
sented pointing out that the Birmingham
ordinance on its face directed local offi-
cials to refuse parade permits on any
number of broad discretionary, vague
grounds. Thus, a state court could
“save’' the Birmingham ordinance only
“by repealing some of its language.” Is
this in fact what the Alabama Supreme
Court did in Shuttlesworth?

H. PICKETING, HANDBILLING,
AND STATE ACTION: THE
COLLISION POINTS BETWEEN
FREEDOM OF EXPRESSION
AND PROPERTY RIGHTS

PICKETING

THORNHILL v. ALABAMA

310 U.S. 88, 60 S.Ct. 736, 84 L.Ed. 1093 (1940).

Editorial Note:

Thornhill was a First Amendment case
which arose out of a local labor dispute
at an Alabama factory. Thornhill, a un-
ion organizer, was arrested and convicted
of a misdemeanor for violating a state
anti-picketing law which made it a crime
for:

* * % apy person Or persons
*+ * * githout a just cause or legal
excuse therefore, (to) go near to or
loiter about the * * * place of
business of any other person, firm, cor-
poration, (etc.) * * * for the
purpose, or with the intent of influenc-
ing, or inducing other persons not to
trade with, buy from, sell to, have
business dealings with or be employed
by (that business) * * * State
Code of 1923, § 3448,

The same section also prohibited pick-
eting under the same circumstances.

Thornhill’s conviction was upheld by
the Alabama courts. The United States
Supreme Court reversed his conviction
and held the right to picket was given
First Amendment protection in Thorn-
hill. Mr. Justice McReynolds was the
lone dissenter.

Thornhill was arrested when, as part
of a small picket line, he peacefully ad-
vised would-be strikebreakers to go home
and not to cross the picket line. The
plant where this took place was part of a
company town in which most plant em-
ployees lived. The picket line was on
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private property, as was most of the
town.

M. Justice MURPHY delivered the
opinion of the Court.

* * *

* * * 'The existence of such a stat-
ute, which readily lends itself to harsh
and discriminatory enforcement by local
prosecuting officials, against particular
groups deemed to merit their displeasure,
results in a continuous and pervasive re-
straint on all freedom of discussion that
might reasonably be regarded as within
its purview. It is not any less effective
or, if the restraint is not permissible, less
pernicious than the restraint on freedom
of discussion imposed by the threat of
censorship. An accused, after arrest and
conviction under such a statute, does not
have to sustain the burden of demonstrat-
ing that the State could not constitution-
ally have written a different and specific
statute covering his activities as disclosed
by the charge and the evidence intro-
duced against him. * * *

The vague contours of the term “pick-
et” are nowhere delineated. Employees
or others, accordingly, may be found to
be within the purview of the term and
convicted for engaging in activities iden-
tical with those proscribed by the first of-
fense. In sum, whatever the means used
to publicize the facts of a labor dispute,
whether by printed sign, by pamphlet, by
word of mouth or otherwise, all such ac-
tivity without exception is within the in-
clusive prohibition of the statute so long
as it occurs in the vicinity of the scene of
the dispute.

* * * YWe think that Section 3448
is invalid on its face.

The freedom of speech and of the
press guaranteed by the Constitution em-
braces at the least the liberty to discuss
publicly and truthfully all matters of
public concern without previous restraint
or fear of subsequent punishment. The

exigencies of the colonial period and the
efforts to secure freedom from oppressive
administration developed a broadened
conception of these liberties as adequate
to supply the public need for information
and education with respect to the signifi-
cant issues of the times. The Continen-
tal Congress in its letter sent to the In-
habitants of Quebec (October 26, 1774)
referred to the “five great rights” and
said: “The last right we shall mention,
regards the freedom of the press. The
importance of this consists, besides the
advancement of truth, science, morality,
and arts in general, in its diffusion of
liberal sentiments on the administration
of Government, its ready communication
of thoughts between subjects, and its con-
sequential promotion of union among
them, whereby oppressive officers are
shamed or intimidated, into more hon-
ourable and just modes of conducting af-
fairs.” Journal of the Continental Con-
gress, 1904 Ed., vol. I, pp. 104, 108.
Freedom of discussion, if it would fulfill
its historic function in this nation, must
embrace all issues about which informa-
tion is needed or appropriate to enable
the members of society to cope with the
exigencies of their period.

In the circumstances of our times the
dissemination of information concerning
the facts of a labor dispute must be re-
garded as within that area of free discus-
sion that is guaranteed by the Constitu-
tion. * * * Free discussion concern-
ing the conditions in industry and the
causes of labor disputes appears to us in-
dispensable to the effective and intelli-
gent use of the processes of popular gov-
ernment to shape the destiny of modern
industrial society. * * *

* * *

The range of activities proscribed by
Section 3448, whether characterized as
picketing or loitering or otherwise, em-
braces nearly every practicable, effective
means whereby those interested—includ-
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ing the employees directly affected—may
enlighten the public on the nature and
causes of a labor dispute. The safe-
guarding of these means is essential to
the securing of an informed and educated
public opinion with respect to a matter
which is of public concern. It may be
that effective exercise of the means of ad-
vancing public knowledge may persuade
some of those reached to refrain from en-
tering into advantageous relations with
the business establishment which is the
scene of the dispute. Every expression
of opinion on matters that are important
has the potentiality of inducing action in
the interests of one rather than another
group in society. But the group in pow-
er at any moment may not impose penal
sanctions on peaceful and truthful discus-
sion of matters of public interest merely
on a showing that others may thereby be
persuaded to take action inconsistent with
its interests. Abridgment of the liberty
of such discussion can be justified only
where the clear danger of substantive
evils arises under circumstances affording
no opportunity to test the merits of ideas
by competition for acceptance in the mar-
ket of public opinion. We hold that the
danger of injury to an industrial concern
is neither so serious nor so imminent as
to justify the sweeping proscription of
freedom of discussion embodied in Sec-
tion 3448.

NOTES AND QUESTIONS

1. If Alabama desired to guard
against violent picketing, or harassment
of potential customers by union threats,
the state could under the First Amend-
ment draft a statute designed to meet
such situations. The Alabama anti-pick-
eting law made no attempt to consider
factors which would distinguish the
Thornhill picket line from other, more
dangerous, situations, nor did it consider
the number of people gathered at the
picket line, the potentiality of violence

and harm to passersby, the accuracy of
the information which the union was im-
parting to the public, and the nature of
the union dispute.

The statute covered all situations indis-
criminately. Since some activities cov-
ered by the statute were unquestionably
examples of peaceful expression, the stat-
ute in its broad sweep could not stand.
Enforcement of the statute only in special
cases could not repair the fatal defect
which the statute bore on its face. And
selective enforcement with its potential
for discrimination poses a special threat
to First Amendment freedom.

2. Itis a principle of due process ad-
judication that criminal statutes should be
drawn so that the class affected by them
are sufficiently apprised of the conduct
expected of them in order that they may
comply with the statute and avoid its
sanction. This principle is sometimes
called the 'vagueness” doctrine. See
generally, Amsterdam, The Void for
Vagueness Doctrine, 109 U.Pa.L.Rev. 67
(1960).

The Thornhill case demonstrates the
use of a related constitutional principle:
the doctrine of overbreadth. A statute is
defectively overbroad when it reaches and
proscribes activities which are constitu-
tionally protected as well as activities
which are not. The statute in Thornhill
is also defectively vague. Note that the
Court observed that the term “picket”
was inadequately defined. Vagueness is
a major First Amendment doctrine but it
has its roots in the notice requirements of
procedural due process. If people do not
know what is expected of them, it is not
fair to punish them. Furthermore, if
they do not know what is expected of
them, they may fear to engage in the vig-
orous exercise of First Amendment
rights. In a sense, the First Amendment
concern to prevent restraints which inhib-
it freedom of expression and the concern
for fairness which is implemented by the
constitutional doctrine of procedural due
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process coalesce in the vagueness doc-
trine. A Roman law maxim was “Nulla
poena sine lege.” No penalty without a
law. Does this ancient legal concept
held explain the vagueness doctrine? Is
it possible for a statute to be defectively
overbroad but not overly vague?

3. The thrust of Thornhill was that

the anti-picketing section of the Alabama

Code was overly broad but that a more
narrowly-drawn statute might pass muster
under the First Amendment:

We are not now concerned with pick-
eting en masse or otherwise conducted
which might occasion such imminent
and aggravated danger to state inter-
ests in preventing breaches of the
peace * * * asto justify a statute
narrowly drawn to cover the precise
situation giving rise to the danger.

But the Alabama anti-picketing law made
no attempt to balance the First Amend-
ment against any state interest. The val-
uable contribution of Thornhill to First
Amendment law was that it made clear
by extending First Amendment protec-
tion to picketing that non-verbal commu-
nication merited First Amendment pro-
tection, albeit in a non-absolute form.

PICKETING AND STATE ACTION

AMALGAMATED FOOD EM-
PLOYEES UNION LOCAL 590
v. LOGAN VALLEY PLAZA,
INC.

391 U.S. 308, 88 S.Ct. 1601, 20 L.Ed.2d 603
(1968).

Mr. Justice MARSHALL delivered the
opinion of the Court.

* * *

This Court has also held, in Marsh v.
State of Alabama, 326 U.S. 501 (1946),
that under some circumstances property
that is privately owned may, at least for
First Amendment purposes, be treated as

though it were publicly held. In Marsh,
the appellant, a Jehovah's Witness, had
undertaken to distribute religious litera-
ture on a sidewalk in the business district
of Chickasaw, Alabama. Chickasaw, a
so-called company town, was wholly
owned by the Gulf Shipbuilding Corpo-

ration. * * *

The corporation had posted notices in
the stores stating that the premises were
private property and that no solicitation
of any kind without written permission
would be permitted. Appellant Marsh
was told that she must have a permit to
distribute her literature and that a permit
would not be granted to her. When she
declared that the company rule could not
be utilized to prevent her from exercising
her constitutional rights under the First
Amendment, she was ordered to leave
Chickasaw. She refused to do so and
was arrested for violating Alabama’s
criminal trespass statute. In reversing
her conviction under the statute, this
Court held that the fact that the property
from which appellant was sought to be
ejected for exercising her First Amend-
ment rights was owned by a private cor-
poration rather than the State was an in-
sufficient basis to justify the infringe-
ment on appellant’s right to free expres-
sion occasioned thereby. Likewise the
fact that appellant Marsh was herself not
a resident of the town was not considered
material.

The similarities between the business
block in Marsh and the shopping center
in the present case are striking. The pe-
rimeter of Logan Valley Mall is a little
less than 1.1 miles. Inside the mall were
situated, at the time of trial, two substan-
tial commercial enterprises with numer-
ous others soon to follow. Immediately
adjacent to the mall are two roads, one of
which is a heavily traveled state highway
and from both of which lead entrances
directly into the mall. Adjoining the
buildings in the middle of the mall are
sidewalks for the use of pedestrians
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going to and from their cars and from
building to building. In the parking
areas, roadways for the use of vehicular
traffic entering and leaving the mall are
clearly marked out. The general public
has unrestricted access to the mall proper-
ty. The shopping center here is clearly
the functional equivalent to the business
district of Chickasaw involved in Marsh.

It is true that, unlike the corporation
in Marsh the respondents here do not
own the surrounding residential property
and do not provide municipal services
therefor. Presumably, petitioners are
free to canvass the neighborhood with
their message about the nonunion status
of Weis Market, just as they have been
permitted by the state courts to picket on
the berms outside the mall. Thus, unlike
the situation in Marsh, there is no power
on respondents’ part to have petitioners
totally denied access to the community
for which the mall serves as a business
district. ‘This fact, however, is not de-
teminative. In Marsh itself the precise
issue presented was whether the appellant
therein had the right, under the First
Amendment, to pass out leaflets in the
business district, since there was no show-
ing made there that the corporate owner
would have sought to prevent the distri-
bution of leaflets in the residential areas
of the town. While it is probable that
the power to prevent trespass broadly
claimed in Marsh would have encom-
passed such an incursion into the residen-
tial areas, the specific facts in the case in-
volved access to property used for com-
mercial purposes.

We see no reason why access to a busi-
ness district in a company town for the
purpose of exercising First Amendment
rights should be constitutionally required,
while access for the same purpose to
property functioning as a business district
should be limited simply because the
property surrounding the “business dis-
trict” is not under the same ownership.
Here the roadways provided for vehicular

movement within the mall and the side-
walks leading from building to building
are the functional equivalents of the
streets and sidewalks of a normal munici-
pal business district. The shopping cen-
ter premises are open to the public to the
same extent as the commercial center of a
normal town. So far as can be deter-
mined, the main distinction in practice
between use by the public of the Logan
Valley Mall and of any other business
district, were the decisions of the state
courts to stand, would be that those mem-
bers of the general public who sought to
use the mall premises in a manner con-
trary to the wishes of the respondents
could be prevented from so doing.

Such a power on the part of respond-
ents would be, of course, part and parcel
of the rights traditionally associated with
ownership of private property. And it
may well be that respondents’ ownership
of the property here in question gives
them various rights, under the laws of
Pennsylvania, to limit the use of that
property by members of the public in a
manner that would not be permissible
were the property owned by a municipali-
ty. All we decide here is that because
the shopping center serves as the commu-
nity business block “‘and is freely accessi-
ble and open to the people in the area
and those passing through,” Marsh v.
State of Alabama, 326 U.S,, at 508, the
State may not delegate the power,
through the use of its trespass laws,
wholly to exclude those members of the
public wishing to exercise their First
Amendment rights on the premises in a
manner and for a purpose generally con-
sonant with the use to which the property
is actually put.

We do not hold that respondents, and
at their behest the State, are without pow-
er to make reasonable regulations govern-
ing the exercise of First Amendment
rights on their property. Certainly their
rigits to make such regulations are at the
very least co-extensive with the powers
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possessed by States and municipalities,
and recognized in many opinions of this
Court, to control the use of public prop-
erty. Thus where property is not ordi-
narily open to the public, this Court has
held that access to it for the purpose of
exercising First Amendment rights may
be denied altogether. See Adderley v.
State of Florida, 385 U.S. 39 (1966).

* * * Likewise, Adderley furnish-
es no support for the decision below be-
cause it is clear that the public has vir-
tually unrestricted access to the property
at issue here. Respondents seek to de-
fend the injunction they have obtained by
characterizing the requirement that pick-
eting to be carried on outside the Logan
Mall premises as a regulation rather than
a suppression of it. Accepting arguendo
such a characterization, the question re-
mains, under the First Amendment,
whether it is a permissible regulation.

* * *

It is therefore clear that the restraints
on picketing and trespassing approved by
the Pennsylvania courts here substantially
hinder the communication of the ideas
which petitioners seek to express to the
patrons of Weis.

The sole justification offered for the
substantial interference with the effec-
tiveness of petitioners’ exercise of their
First Amendment rights to promulgate
their views through handbilling and pick-
eting is respondents’ claimed absolute
right under state law to prohibit any use
of their property by others without their
consent. However, unlike a situation in-
volving a person’s home, no meaningful
claim to protection of a right of privacy
can be advanced by respondents here.
Nor on the facts of the case can any sig-
nificant claim to protection of the normal
business operation of the property be
raised. Naked title is essentially all that
is at issue.

The economic development of the
United States in the last 20 years rein-

forces our opinion of the correctness of
the approach taken in Marsh. The
large-scale movement of this country’s
population from the cities to the suburbs
has been accompanied by the advent of
the suburban shopping center, typically a
cluster of individual retail units on a sin-
gle large privately owned tract. It has
been estimated that by the end of 1966
there were between 10,000 and 11,000
shopping centers in the United States and
Canada, accounting for approximately
37% of the total retail sales in those two
countries.

These figures illustrate the substantial
consequences for workers seeking to chal-
lenge substandard working conditions,
consumers protesting shoddy or over-
priced merchandise, and minority groups
seeking nondiscriminatory hiring policies
that a contrary decision here would have,
Business enterprises located in downtown
areas would be subject to on-the-spot
public criticism for their practices, but
businesses situated in the suburbs could
largely immunize themselves from similar
criticism by creating a cordon sanitaire of
parking lots around their stores. Neither
precedent nor policy compels a result so
at variance with the goal of free expres-
sion and communication that is the heart
of the First Amendment.

* * *

The judgment of the Supreme Court
of Pennsylvania is reversed and the case
is remanded for further proceedings not
inconsistent with this opinion. It is so
ordered.

Mr. Justices BLACK, HARLAN and
WHITE, dissenting.

NOTES AND QUESTIONS

1. Professor Miller in his article To-
ward the ‘Techno-Corporate’ State?>—An
Essay in American Constitutionalism, 14
Vill.L.Rev. 1 at 65 states the implications
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of Amalgamated Food Employees as fol-
lows:

“The 1946 decision of the Supreme
Court in Marsh v. Alabama directly ap-
plied the Constitution to a corporation
(the Gulf Shipbuilding Company); it
exists as a time bomb ticking away in the
United States Reports ready for use when
thought appropriate. That that time may
be imminent is a possible conclusion
from the clutch of recent decisions relat-
ing to race relations (the 'sit-in’ cases
principally) in which the Court has all
but erased the state action concept. The
bomb exploded, at least partially, in a de-
cision in May, 1968, Amalgamated Food
Employees Union v. Logan Valley Plaza,
Inc., holding that a privately owned
shopping center could not prevent picket-
ing by union members on its premises;
this decision extended Marsh v. Alabama.
(One member of the present High
Bench, Mr. Justice Douglas, considers the
corporate charter a sufficient link to the
state to make the Constitutional applica-
ble.) In addition, there are scattered de-
cisions by both federal and state courts,
concerning union membership in the
main, that tend in that direction. So,
too, do actions of the avowedly political
branches of government: If one takes an
expansive view of the manner in which
the Constitution may be altered, then the
precepts of the Civil Rights Act of 1964
and presidential actions relating to non-
discrimination in employment by govern-
ment contractors constitute a recognition
that ostensibly private entities should
(must) follow the Constitution.”

2. Professor Arthur S. Miller has ad-
vocated the need to ‘“‘constitutionalize”
the corporation. The classic idea of
American constitutionalism is the view
that the constitution runs against govern-
ment. If one relies on the Bill of Rights
directly one encounters the language, for
example, of the First Amendment
("Congress shall make no law * * *
abridging the freedom of speech, or of

the press * * *7). If on the other
hand one relies on the due process clause
of the Fourteenth Amendment one meets
the following language: “* * * nor
shall any State deprive any person of life,
liberty, or property, without due process
of law.” ‘This introduces the need for
“State action” if a Fourteenth Amend-
ment violation is to be found. This also
explains the effort of the Supreme Court
in both Marsh and Amalgamated to view
the company town street and the shop-
ping center parking lot as “‘quasi-public.”
(Why is the Court reluctant to come
right out and say that First Amendment
considerations apply to private prop-
erty?).

Private concentration of power, such
as the nationwide chains of daily newspa-
pers (most of them located in one news-
paper towns), and the networks which
supply the programming for much of ra-
dio and television broadcasting through-
out the country are therefore, in the clas-
sic view, immune from constitutional ob-
ligation altogether. This idea, as applied
to the privately-owned media, was given
renewed life in CBS v. Democratic Na-
tional Committee, 412 U.S. 94 (1973).
See text, p. 852.

But decisions like Marsh and Amalga-
mated suggest that the capacity of “pri-
vate governments” to elude constitutional
obligation to provide freedom of expres-
sion is not infinite after all. ‘The Marsh
case in 1946 was a surprising break-
through, but, in a sense, it was ahead of
its time. It never blossomed forth into
an important or pioneering constitutional
doctrine in any meaningful way until the
decision of the Amalgamated Food Em-
ployees case in 1968.

3. As the Logan Valley case indi-
cates, the problem of the relationship of
picketing to freedom of expression has
prompted varying reactions from the
Court in the years between Thornhill in
1940 and Logan Valley in 1968. Picket-
ing is “speech plus.” Mr. Justice Mar-
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shall says, picketing involves ‘‘elements
of both speech and conduct.” “Speech
plus” is presumably more susceptible to
government regulation than “‘pure
speech.”  This is so, in Mr. Justice
Black’s view, for example, because the
First Amendment only protects speech.

4. The Court in Logan Valley tried
to shed some light on the meaning of
“speech plus.” Government regulation,
the Court pointed out, does not become
constitutionally permissible merely be-
cause conduct is intertwined with speech.

Mzr. Justice Douglas pointed out in his
concurrence that the proper way to deal
with “speech plus” is to protect the com-
munication which is seeking expression
by regulating the conduct in such a way
as to avoid interference with things hav-
ing nothing to do with the interchange of
ideas, such as traffic flow, without ban-
ishing the communicative aspects of the
activity altogether. But suppose the con-
duct cannot be regulated without throt-
tling the speech aspect of the activity?

5. For Mr. Justice Black, the First
Amendment is meant to state what gov-
ernment cannot do, not what a private in-
dividual or corporation must do. As a
matter of history this view is probably ac-
curate. As a matter of making the goals
of freedom of expression and community
enlightenment a reality the question is
does such an approach any longer have
contemporary relevance? Cf. Mr. Justice
Douglas’ concurring opinion in CBS ».
Democratic National Committee, 412 U.
S. 94 (1973). See this text, p. 859.

6. In footnote 9, in Mr. Justice Mar-
shall’s opinion for the Court in Amalga-
mated, the following observations ap-
pear:

The picketing carried on by petition-
ers was directed specifically at patrons
of the Weis Market located within the
shopping center and the message
sought to be conveyed to the public
concerned the manner in which that
particular market was being operated.

We are, therefore, not called upon to
consider whether respondents’ property
rights could, consistently with the First
Amendment, justify a bar on picketing
which was not thus directly related in
its purpose to the use to which the
shopping center property was being
put.

Does the distinction Mr. Justice Mar-
shall attempts to draw between protest
picketing where the site of the protest is
related to the object of the protest and
where the site is unrelated to the object
of the protest make sense? Note that the
Supreme Court in Amalgamated Food
Employees did not rule on the constitu-
tional significance of this distinction.

7. Lloyd Corp. v. Tanner, 407 U.S.
551 (1972), answered the question
which Mr. Justice Marshall raised but did
not answer in Amalgamated Food Em-
ployees: Could the owner of a private
shopping center prohibit protest in the
form of distribution of hand bills on his
premises when the object of the protest
(hostility to the Vietnam War) did not
have a direct relationship to the shopping
center? The Supreme Court in Lloyd
Corp. held that there must be a relation-
ship between the object of the protest
and the site of the protest before there
can be any right to use private property
for purposes of free expression.

In Lloyd Corp., the four Nixon ap-
pointees to the Supreme Court, Powell,
Blackmun, Rehnquist and Burger, joined
with Kennedy appointee, White, to hold
that there must be a relationship between
object and site of the protest. The Lioyd
Center case marks a retreat from what
had previously been a steady extension by
the courts of the state action concept to
the exercise of First Amendment rights
on private property. A general discus-
sion of the case law justifying the dedica-
tion to public use of both public and pri-
vate property for First Amendment put-
poses is found in Barron, Freedom Of
The Press For Whom? 94-116 (1973).
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8. In Amalgamated Food Employees,
Mr. Justice Marshall, speaking for the
Court, had made a fairly radical state-
ment: “(P)roperty that is privately
owned may at least, for First Amendment
purposes, be treated as though it were
publicly held.” The Lloyd Corp. case
took much of the force out of this state-
ment, It is true that Logan Valley was
not reversed in Lloyd Corp., and that the
Court professed allegiance to the doctrine
of Amalgamated Food Employees insofar
as, under its facts, it authorized the exer-
cise of First Amendment rights on pri-
vate property so long as the exercise of
those rights related to the site of the pro-
test. Nevertheless, the concept that First
Amendment obligations only run to gov-
ernmental institutions received new vigor
as a result of the Lloyd Corp. case.
Consider the following analysis of Lloyd
Corp. case:

* * * [Flree expression is now

likely to be considered less important
than whether the site chosen (for its
exercise) is private or public property.
The majority of the Court denied that
the property of a large shopping center
is “open to the public” in the same
way as is the “business district” of a
city, and that a member of the public
could exercise the same rights of free
expression in a shopping mall that he
could in “similar public facilities in
the streets of a city or town.”

Barron, Freedom Of The Press For
Whom? 106 (1973).

9. The privately-owned shopping
center cases have been used to support a
right of access to the privately-owned
press on the ground that the fact of their
private ownership has not inhibited the
imposition of an obligation on a shop-
ping center to permit some exercise of
First Amendment rights. See Barron,
An Emerging First Amendment Right of
Access to the Media? 37 Geo.Wash.L.
Rev. 487 (1969).

For a scholarly and thoughtful exposi-
tion of the view that the shopping center
cases should not be used as an analogy to
justify the imposition of access obliga-
tions on privately-owned newspapers, see
Lange, The Role of the Access Doctrine
in the Regulation of the Mass Media: A
Critical Review and Assessment, 52 N.
CarLRev. 1 at 34 (1973). Professor
Lange believes that the Lloyd Center case
limits the scope of the state action con-
cept. He also believes that an extension
of First Amendment rights to readers
vis-a-vis their daily newspapers on the ba-
sis of the shopping center cases would be
unwarranted, particularly in the light of
the Lloyd Corp. case:

Indeed, the Court in Lloyd (sic)
places particular emphasis on “the
scope of the invitation extended to the
public” by the private enterprise. It
notes, for example, that in the case of
the shopping center in question “there
is no open-ended invitation to the pub-
lic to use the Center for any and all
purposes, however incompatible with
the interests * * * (being
served).” By analogy, one can also
argue that private newspapers extend
no “open-ended” invitation to publish
material which is “incompatible” with
the editorial interests that they wish to
serve.

1. THE DECLINE, DEATH AND RE-
VIVAL OF THE CLEAR AND
PRESENT DANGER DOCTRINE

AMERICAN COMMUNICATIONS
ASS'N, CIO v. DOUDS

339 U.S. 382, 70 S.Ct. 674, 94 L.Ed. 925 (1950).
Editorial Note:

An important decision in the develop-
ment of the judicial interpretation of
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freedom of expression, the Doxds case
foreshadows the decline of the clear and
present danger doctrine as the doctrinal
tool for adjudicating the validity of legis-
lation challenged on the basis of the First
Amendment. The case raised the ques-
tion of the validity of § 9(h) of the La-
bor Management Relations Act of 1947.
That statutory provision denied access to
the National Labor Relations Board of
any union whose officers refused to file
affidavits with the Board stating that the
officer was not a member “‘of the Com-
munist Party or affiliated with such par-
ty, and that he does not believe in, and is
not a member of or supports any organi-
zation that believes in or teaches, the
overthrow of the U. S. government by
force or by any illegal or unconstitutional
methods.” The difficult question
presented, said Chief Justice Vinson, was
whether “consistently with the First
Amendment, Congress, by statute, may
exert these pressures upon labor unions
to deny positions of leadership to certain
persons who are identified by particular
beliefs and political affiliations.”

M. Chief Justice VINSON.

* * *

The contention of petitioner * * *

that this Court must find that political
strikes create a clear and present danger
to the security of the Nation or of wide-
spread industrial strife in order to sustain
§ 9(h) similarly misconceives the pur-

pose that phrase was intended to serve.
* * *

When particular conduct is regulated
in the interest of public order, and the
regulation results in an indirect, condi-
tional, partial abridgment of speech, the
duty of the courts is to determine which
of these two conflicting interests de-
mands the greater protection under the
particular circumstances presented. The
high place in which the right to speak,
think, and assemble as you will was held
by the Framers of the Bill of Rights and

is held today by those who value liberty
both as a means and an end indicates the
solicitude with which we must view any
assertion of personal freedoms. We
must recognize, moreover, that regulation
of “conduct” has all too frequently been

‘employed by public authority as a cloak

to hide censorship of unpopular ideas.
We have been reminded that "It is not
often in this country that we now meet
with direct and candid efforts to stop
speaking or publication as such, Modern
inroads on these rights come from asso-
ciating the speaking with some other fac-
tor which the state may regulate so as to
bring the whole within official control.”

On the other hand, legitimate attempts
to protect the public, not from the remote
possible effects of noxious ideologies, but
from present excesses of direct, active
conduct, are not presumptively bad be-
cause they interfere with and, in some of
its manifestations, restrain the exercise of
First Amendment rights. In essence, the
problem is one of weighing the probable
effects of the statute upon the free exer-
cise of the right of speech and assembly
against the congressional determination
that political strikes are evils of conduct
which cause substantial harm to interstate
commerce and that Communists and oth-
ers identified by § 9(h) pose continuing
threats to that public interest when in po-
sitions of union leadership. * * * It
should be emphasized that Congress, not
the courts, is primarily charged with de-
termination of the need for regulation of
activities affecting interstate commerce.
This Court must, if such regulation un-
duly infringes personal freedoms, declare
the statute invalid under the First
Amendment’s command that the opportu-
nities for free public discussion be main-
tained. But insofar as the problem is
one of drawing inferences concerning the
need for regulation of particular forms of
conduct from conflicting evidence, this
Court is in no position to substitute its
judgment as to the necessity or desirabili-
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ty of the statute for that of Congress.

* * *

When compared with ordinances and
regulations dealing with littering of the
streets or disturbance of householders by
itinerant preachers, the relative signifi-
cance and complexity of the problem of
political strikes and how to deal with

their leaders becomes at once apparent.
* * *

Editorial Note:

[Chief Justice Vinson went on to say
that the statute reviewed in Dowds was
not aimed at the suppression of danger-
ous ideas as was the case in De Jonge v.
Oregon, 299 U.S. 353 (1937), text, su-
pra, p. 23. Vinson said § 9(h) affect-
ed only a few persons and left “those
few free * * * to maintain their af-
filiations and beliefs subject only to the
possible loss of positions” which Con-
gress had determined were in danger of
abuse to the injury of the public. The
Court concluded that on considering “the
deference due a congressional judgment
concerning the need for regulation of
conduct affecting interstate commerce
and the effect of the statute upon rights
of speech, assembly, belief”, § 9(h) of
the Labor Management Relations Act,
1947, did “not unduly infringe freedoms
protected by the First Amendment.”

[Mr. Justice Frankfurter and Mr. Jus-
tice Jackson each wrote separate opinions
in which they concurred generally with
the Chief Justice’s majority opinion but
took exception to Chief Justice Vinson’s
willingness to overlook constitutionally
vague aspects of § 9(h). Furthermore,
Mr. Justice Jackson introduced the idea
that the clear and present danger doctrine
was to be applied to normal political ex-
pression and not to the Communist Party
which “alone among American parties or
present is dominated and controlled by a
foreign government.” This attempt to
remove normal constitutional tests from
Communist cases was to become particu