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Preface

This fifth edition of Mass Communication Law adds
two new coauthors: Professor Todd Simon of the
School of Journalism at Michigan State University
and Professor Herbert Terry of the Department of
Telecommunications at Indiana University at
Bloomington.

In this edition, as in previous ones, we continue
to let the courts and administrative agencies speak
for themselves. We tried, in our editing, to select
those excerpts from court decisions which are most
relevant to problems of law and mass communication.

In our comments and background notes we ex-
plain the evolving course of the law of the mass
media in language as free from legalese as we could
make it without forfeiting accuracy. In cases where
portions of decisions have been omitted, we gen-
erally indicate the omission through the use of el-
lipses; but for space considerations and other reasons
we have not always been able to do this.

We have striven, however, to ensure that all case
material is in chronological order. Each sentence
or paragraph of a case is reported in its original
sequence. Similarly, when we have reprinted foot-
notes from the decisions, the same numbers as were
found in the original decisions are retained. The
footnotes of the authors are numbered separately and
consecutively in each chapter.

This area of the law continues to be dynamic,
fundamental, and unnerving. This is emphasized
by the fact that, virtually on the eve of publication,
the Supreme Court handed down two bitterly con-
troversial decisions—the dial-a-porn case, Sable
Communications, Inc. v. FCC, and the now famous
flag desecration case, Texas v. Johnson. As a result,
we have created two special Appendices at the end
of the book in order to include these two cases.

The fifth edition, like its predecessors, contains
an up-to-date diagram of state and federal court sys-
tems, a revised glossary of legal terms, an outline
on legal research, and the text of the Constitution
of the United States.

A short preface cannot set forth in detail all the
new developments chronicled in this book. But we
shall mention some highlights. The introductory
chapter on the First Amendment—Chapter One-
provides a streamlined but comprehensive look at
the complexities of the Supreme Court’s work on
the theory of free press and free speech. We know
it has one virtue over the previous chapter in the
fourth edition—it is ten pages shorter.

The libel chapter—Chapter Two—confronts the
student and the teacher with some of the baffling
issues now dominating that field: Can (will) the New
York Times v. Sullivan doctrine survive? If it does
not, with what will it be replaced? Will jury awards
of excessive damages in libel cases continue to terrify
the media defendant? Or will alternatives to the
damage suit as the exclusive remedy for defamation
be developed?

The privacy chapter—Chapter Three—shows in
concise and clear fashion how beleaguered that tort
has become. The chapter also contains a new and
valuable section on the emerging right of publicity.
The journalist’s privilege chapter—Chapter Four—
surveys the common law, statutory, and constitu-
tional sources of the concept of journalist’s privilege.
It also focuses on important specialized issues such
as the scope of state shield laws and the role of
journalist’s privilege in libel litigation.

Chapter Five, on access to the judicial process,
inquires into the ancient and perplexing problem of
reconciling a free press with a fair trial. It also ad-
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dresses more modern developments such as the ar-
rival of the TV camera in the courtroom and the
struggle to open up the courtroom to journalists for
coverage of pre-trial and preliminary hearings and
the selection of jurors.

Chapter Six, on access to executive and legislative
information, sets forth short, clear summaries of
each of the exemptions to the federal Freedom of
Information Act. It also provides a useful guide to
the law on open records and meetings in the states.

The chapter on public access to the media—Chap-
ter Seven—chronicles the pros and cons of the cel-
ebrated Tornillo case: Does freedom of the press, as
A.]. Liebling caustically suggested, belong to the
man who owns one? This chapter also contains new
sections on access dimensions of antitrust laws, ac-
cess to the press, and new developments in public
access to cable television.

Chapter Eight comprises ten short but compre-
hensive sections on selected problems of media laws.
This chapter covers discrete areas where law inter-
sects with jounalism: (1) advertising; (2) antitrust law;
(3) labor law; (4) taxation; (5) postal law; (6) lotteries;
(7) lobbying law; (8) copyright and unfair competi-
tion in both print and electronic media; (9) students
and the First Amendment; and finally, (10) the reg-
ulation of obscenity. These sections capture the key
issues in the fields covered. For example, the ob-
scenity section examines the new dimension that
feminist criticism has brought to the problem of
regulating obscenity. This section also focuses on
the increasingly important role assumed by zoning
and other political means of coping with the prob-
lem of obscenity.

Chapter Nine, on regulation of the electronic me-
dia, begins with an introductory section on the var-
ious theories justifying broadcast regulation. This,
we think, is a necessary inquiry in view of the critical
scrutiny now being given to the once dominant scarcity
theory. Besides the scarcity rationale, theories of
viewers’ and listeners’ rights, market-based theories,
and the social impact rationale are given new
attention.

Chapter Nine gives special emphasis to cable,

with its attendant problems of “must carry” and ex-’

clusive franchising. The future impact of telephony
as a player in the communications marketplace of
ideas is also considered. Chapter Nine reflects the
impact that the philosophy of deregulation has had
on the traditional system of broadcast regulation.

PREFACE

In summary, this book remains primarily in-
tended for use in journalism and mass communi-
cation programs. It is designed for both beginning
and advanced media law courses. The book is also
used in advanced undergraduate freedom of speech
and press theory courses. It has been widely used in
graduate seminars in both print and broadcast jour-
nalism. The book is also used in second and third
year law school courses and seminars on commu-
nication law.

As we have said in previous editions, we have
been mindful that in a textbook one can become
too attached to old furniture which, although at-
tractive, is no longer useful. In such cases, we have
tried hard to discard the old and replace it with
newer, more valuable material.

Finally, we would like to thank two people at West
Publishing Company—Susan Tubb, Acquisitions
Editor and Jayne Lindesmith, Production Assist-
ant—for their work in the planning, editing, and
production of this book. With patience and skill they
have labored with four separate authors to bring this
book accuracy, clarity, and uniformity of style. We
thank them for all of their help.

Professor Simon thanks Michigan State Univer-
sity Ph.D. students Catherine Cassara, Mary Cronin,
and Rob Ducoffe, M.A. student Diane Kightlinger,
and B.A. student Stephen Dravis for their research
assistance, and Ph.D. student Rosemarie Alexander
for research help, copyediting and comments, and
classroom assistance during work on this book.

We say now-as we have said before—our goal is
not to write an encyclopedia of mass media law, but
to create a teaching tool, a tool which will be in-
formative and interesting at the same time. We shall
hear from you, our students and colleagues, as to
whether or not we have succeeded.

DONALD M. GILLMOR
Minneapolis, Minnesota
JEROME A. BARRON
Washington, D.C.
TODD F. SIMON

East Lansing, Michigan
HERBERT A. TERRY
Bloomington, Indiana

June 30, 1989
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The Federal Court System

United States District Cousts'
with
£l 1 q ryd a'Id A2, "y

of citizenship jurisdiction
— Appeals —

United States Writ of
Courts of Appeals® certioriari

Administrative Agencies with
judicial functions, c.g.,
FCC, FTC, NLRB, etc.

Special three-judge U.S.

District Courts convened Direct appeal, bypassing United States

specified cases

Decisions of the highest

in certain narrowly courts of appeals Supreme Court

Writ of certiorari

state courts in 50 States.

1. There is at least one federal district court in every
state.

2. The United States is divided into eleven num-
bered federal judicial circuits, plus the United States
Court of Appeals for the District of Columbia. In
addition, there is the United States Courts of Ap-

peals for the Federal Circuit which was established
by the Congress in 1982. This court succeeded to
the appellate jurisdiction of the United States Court
of Claims and the United States Court of Customs
and Patent Appeals, both of which were abolished.
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A State Court System

The state court system outlined below is one ex-  state couits. There is substantial variation from state
ample of a state court system. It is intended to pro-  to state. The following figure illustrates the Cali-
vide a guide to the state judicial process for the  fornia Court system.

student who is unfamiliar with the organization of

[ Supreme Court of Califomia! |

certiorari, habeas corpus, d , and other writs

[ District Courts of Appeals? |

direct appeals

[ Superio Court® |
General Trial Court
Probate Court*
Conciliation Court®
Juvenille Court*

direct appeal in certain cases only

[ Municipal and Justice Courts* |
Civil and Criminal Trials
Small Claims Court*

1. Has no obligatory appellate jurisdiction; that is, it reviews cases by granting petitions for writs of certiorari and thus retains complete discretionary
control of its jurisdiction.

2. Consequently the great bulk of cases reach final decision in these five District Courts of Appeals.

3. Superior Court, the trial court of general jurisdiction, also has three special divisions: the General Trial Court, Probate Court, Conciliation Court
and Juvenile Court.

3a. This court has jurisdiction over the administration of estates, wills, and related matters.

3b. The conciliation court is a rather unique institution that takes jurisdiction over family disputes that could lead to the dissolution of a marriage to
the detriment of a minor child.

3¢. The juvenile court considers certain types of cases involving persons under 18 years of age.

4. There is one Superior Court in each county. The Municipal and Justice Courts represent subdivisions of each county by population. These courts
are trial courts with limited jurisdiction. Their civil jurisdiction is in cases involving generally less than $25,000 in controversy. They also have original
and exclusive criminal jurisdiction for violations of local ordinances within their districts.

4a. The small claims court is the familiar forum used to settle small disputes, here generally less than $2,000, using informal procedure and prohibiting
lawyers for the disputing parties.

Note: Superior Court is usually the last state court to which a decision of thesc lowest courts can be appealed. It is possible that a case from one
of these courts could be ineligible for further state review and could have further review only in the U.S. Supreme Court.
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A “BRIEF” ON LEGAL
RESEARCH FOR
JOURNALISTS

Cases, statutes, and constitutions are the primary
stuff of the law. If you cannot retrieve and read
them, you are forever doomed to secondary sources—
someone else will have read and interpreted them
for you.

Many campuses will not have law school libraries.
There are alternatives. Metropolitan counties often
have substantial law libraries in their courthouses or
government centers. State capitols usually house law
libraries. In addition, general public libraries, po-
litical science departments, and private law firms
may be able to assist you.

An invaluable resource for college, school, or de-
partment is the Bureau of National Affairs Media
Law Reporter (Med.L.Rptr.). On a weekly basis it
reports almost all court cases having a bearing on
journalism and communication law. Issues include
news notes, occasional bibliographies, Supreme Court
schedules or dockets, and special reports (for ex-
ample, a 1977 report on the federal Freedom of
Information Act). The heart of its content is the
presentation of complete decisions or substantial case
excerpts covering the broadest spectrum of mass
communication law. The service is a must for schools
and departments of journalism.

A more general publication is United States Law
Week (U.S.L.W.). It comes in two parts, one pro-
viding Supreme Court opinions shortly after they
are rendered, the other federal statutes, administra-
tive agency rulings, and significant lower court
decisions.

If you have access to a law library, you have at
your fingertips an ingenious information retrieval
system, much of which is now, or soon will be,
computerized and thereby accessible in less labori-
ous ways.

On-line data bases include the Legal Resource
Index (law and other academic journals, legal news-
papers, and selected material from general news-
papers and magazines, on microfilm, WESTLAW
and LEXIS, from 1980); WESTLAW (federal and

state court opinions, statutes, regulations, and top-
ical materials including First Amendment, Com-
munications, and Administrative Law); LEXIS (a
similar service); Legi-Slate (follows congressional bills,
from 1978, and federal regulations, from 1981);
Congressional Information Service (CIS) (congres-
sional hearings and reports from 1970); Government
Printing Office (GPO) Monthly Catalog (documents
issued by federal agencies, congressional reports,
conferences and statistics, from 1976).

The computer greatly speeds up the traditional
processes of legal research and performs some tasks
that would be prohibitively time-consuming. Among
myriad uses, the computer permits the organizing
of cases by judges, time frames, classes of plaintiffs
and defendants; the surveying of footnotes; and the
updating of any source.

In addition, there are a number of “general pur-
pose” database vendors, such as DIALOG NEXIS,
Wilsonline, State Net, Electronic Legislative Search
System (ELSS), and InfoMaster, which contain
hundreds of databases not specifically linked to the
law but are nonetheless valuable for legal research.
A scholar looking into the impact of a judge’s po-
litical involvement in his or her voting habits might
want to do some work with a database called “PACs
and Lobbies,” available on InfoMaster, which “re-
ports on actions of the Federal Election Commis-
sion, Internal Revenue Service, and other federal
agencies which influence campaign financing and
lobbying and lists recent PAC, lobby, and foreign
agent registrations.”

There are a number of lesser-known legal data-
bases available such as “Child Abuse and Neglect,”
“Healthlawyer,” “LaborLaw” and the “National
Criminal Justice Reference Service” (all available
on InfoMaster) which contain information some da-
tabases may not have. WESTLAW, however, does
include much material useful to media law students
such as law reviews, texts, bar journals, Practicing
Law Institute materials, Bureau of National Affairs
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materials, Commerce Clearing House materials, Dow
Jones, Dialog, VU/TEXT, PHINet, and Informa-
tion America.

It’s easy to draw incorrect conclusions from in-
formation that is voluminous and unrelated. Use
data bases cautiously and thoughtfully.

Abbreviations used in the following section are
part of a Uniform System of Citation 14th ed. (Cam-
bridge, Mass.: Harvard Law Review Ass'n., 1986),
frequently used in legal writing and reporting and
designed for precise communication and for brevity.

Remember that constitutions, legislative enact-
ments, and court decisions of the jurisdiction in-
volved are primary authorities. Treatises, law re-
views, the Restatements of the American Law
Institute, for example, are secondary sources. These
sources, however, are frequently cited and accepted
as persuasive authority by all levels of courts in var-
ious jurisdictions and at the federal level throughout
the country. Annotations, encyclopediae, loose-leaf
services, and dictionaries are primarily used to find
references to primary materials such as court re-
porters, statutes, or constitutional provisions. The
primary materials may, after thorough examination,
then be cited as actual authority for a legal propo-
sition or definition. Digests, citators, and indexes
are used principally to lead a researcher to primary
materials.

A furst step in legal research might be to find the
words, the legal vocabulary of your problem. Any
one of a number of law dictionaries would serve this
purpose (Black’s, Ballentine’s, Gifts’, or Oran’s Law
Dictionary for Non-Lawyers). Assuming you have
some legal knowledge of your topic, you might prefer
to begin with a resource that demonstrates how state
and federal courts have construed your concept. Such
a work is Words and Phrases, an alphabetical list of
words and phrases followed by abstracts of judicial
decisions using them. Pocket parts or supplements
inside the back cover keep this and many other legal
publications up-to-date. Don’t overlook them.

Legal encyclopediae—notably Corpus Juris Se-
cundum (CJS) and American Jurisprudence 2d
(Am.Jur.2d)—provide yet wider sweeps of legal is-
sues and principles. Use their general index volumes
and, again, don’t forget the updating pocket sup-
plements. American Jurisprudence 2d will refer you
to American Law Reports (ALR, ALR 2d, ALR 3d,
ALR 4th, and ALR Fed.) which contains brief essays
or annctations on significant legal topics suggested
by the approximately 10 percent of state and federal
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appellate court decisions this service considers lead-
ing cases. A good annotation may discuss all pre-
viously reported decisions on your topic. There are
topical Digests and Word Indexes to the first two
series and a Quick Index to all five ALRs. ALR and
ALR 2d are updated by a Blue Book and a Later
Case Service respectively, ALR 3d, ALR 4th, and
ALR Fed. by pocket supplements. There is now a
six-volume Index to Annotations for all but ALR.
ALRs are cross-referenced to American Jurisprud-
ence 2d, and you may find it easier to begin there.

By now you have encountered a good many case
citations and, in West Publishing Company’s Words
and Phrases and Corpus Juris Secundum, Key
Numbers.

All reported cases can be found in West’s National
Reporter System, a description of which follows.

National Reporter System

West Publishing Company’s National Reporter Sys-
tem reprints decisions of all of the highest state courts,
many state appellate courts, the U.S. Supreme Court,
U.S. Courts of Appeals, The United States Claims
Court, and selected decisions of U.S. District Courts
and Bankruptcy Courts, as well as military courts.

Decisions of the Federal Court System

Decisions of the United States Supreme Court are
found in the Supreme Court Reporter (S.Ct.). A
second major unofficial publication of United States
Supreme Court decisions is United States Supreme
Court Reports (Lawyer’s Edition—L.Ed. and
L.Ed.2d), which annotates leading cases. The of-
ficial publication of Supreme Court decisions is
United States Reports (U.S.). Thus a complete
(sometimes called parallel) citation for a United States
Supreme Court decision will include both official
and unofficial publications and appear as: New York
Times v. Sullivan, 376 U.S. 245, 84 S.Ct. 710, 11
L.Ed.2d 686 (1964). The first number in a citation
refers to a volume number, the second to a page
number.

Secondary unofficial publications of Supreme
Court decisions are United States Law Week and
the Commerce Clearing House (CCH) United States
Supreme Court Bulletin, the first publications to
print the full text of Supreme Court decisions, nor-
mally within a few days, and the newer Media Law
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Reporter. Begun in 1978, Landmark Briefs and Ar-
guments of the Supreme Court of the United States:
Constitutional Law (Kurland & Casper, eds.) pre-
sents oral arguments and written briefs of landmark
Supreme Court cases going back to 1793. The pub-
lisher is University Publications of America, Inc.,
Frederick, Maryland.

Summaries of lawyers’ written briefs are found in
L.Ed.2d. Complcte briefs can sometimes be ob-
tained from the law firms on either side of a case.
Their addresses can be found in a legal directory
called Martindale Hubbell. Most large law libraries
maintain microforms or microfiche of U.S. Su-
preme Court records, oral arguments, and written
briefs.

‘The Federal Reporter (F. and F.2d) currently prints
decisions of the U.S. Courts of Appeals and Tem-
porary Emergency Court of Appeals.

‘The Federal Supplement (F.Supp.) contains se-
lected decisions of U.S. District Courts and of the
U.S. Court of International Trade plus rulings of
the Judicial Panel on Multidistrict Litigation.

Federal Rules Decisions (F.R.D.) prints U.S. Dis-
trict Court Decisions primarily involving the Federal
Rules of Criminal and Civil Procedure, and also
contains miscellaneous reports and articles.

West's Bankruptcy Reporter prints bankruptcy cases
from Bankruptcy Courts, District Courts, and in a
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special section, U.S. Courts of Appeals and the U.S.
Supreme Court. West's Military Justice Reporter in-
cludes cases decided in the United States Court of
Military Appeals and selected decisions of the Courts
of Military Review.

Decisions of State Courts

Official reports of each state’s highest court and some
intermediate courts are usually published by the state.
Somec states have discontinued their own reporters
and have designated West’s publication as official.
West publishes seven regional reporters that contain
decisions of the highest state court and selected in-
termediate appellate court decisions. The New York
Supplement (N.Y.S.) contains decisions of all New
York state courts including its highest court, the New
York Court of Appeals, whose opinions are also pub-
lished in the North Eastern Reporter. The California
Reporter (Cal.Rptr.) contains decisions of the Cal-
ifornia Supreme Court, Courts of Appeal, and Ap-
pellate Department of Superior Court. Decisions of
the California Supreme Court are also reprinted in
the Pacific Reporter. The map below indicates states
included in each regional reporter.

Cascs, of course, can be cited as persuasive au-
thority. But in reading cases it is important to learn
how to distinguish between what a court rules and

National Reporter System Map
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what it says in passing (dicta) and in concurring and
dissenting opinions. Dicta, of course, can influence
future decisions.

The next task is to find aids that will lead quickly
to all the cases in point. For this purpose we use
Digests, Indexes, and Citators. A Digest is a case
finder or an index to the law. The best known Digests
are units of all reported state and federal cases in
ten-year segments or decennials, the most recent
being the Ninth Decennial Digest, Part 1, 1976—
1986, cumulating ten years of cases. Current cases
are found in the monthly General Digest and or-
ganized around the Key Number System. Cases de-
cided between 1658 and 1896 are found in the Cen-
tury Digest.

Key Numbers represent principles or points of law
organized under topics and subtopics. Once having
found one or more Key Numbers relating to your
problem, you should be able to find all the relevant
cases in the American Digest System. Digests have
been prepared for most individual states (e.g. the
Minnesota Digest), groups of neighboring states in
a regional digest (e.g. the Pacific Digest), single courts
(e.g. the United States Supreme Court Digest), or
for an entire court system (e.g. West's Federal Prac-
tice Digest, 3d), which covers decisions of all federal
courts including the U.S. Supreme Court. Each
digest has a Descriptive Word Index to help you get
started. A Cumulative Table of Key Numbers in the
General Digest Descriptive Word Index will tell you
which volumes of the set have digest material re-
lating to the Key Numbers you have found.

Citators trace the life history of a case, a statute,
or an administrative ruling. Has it been modified,
reversed, affirmed, superseded, criticized, distin-
guished, explained, limited, overruled or ques-
tioned? What have attorneys general and law review
writers said about a case? Is it still good authority?
Has a statute been amended, appealed, or declared
unconstitutional? How has it been treated by courts
and periodical commentators? There are Shepard’s
Citations for every state, for éach region of West’s
National Reporter System, for lower federal courts
and the U.S. Supreme Court, for federal adminis-
trative agencies, for the Code of Federal Regula-
tions, for state and federal constitutions, the U.S.
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and various state codes, municipal ordinances, labor
law, and for the law reviews. Shepard’s Citations
are updated by white, yellow, and red pamphlets or
advance sheets.

If you know approximately when a federal statute
or an amendment to a statute was passed, it can
often be located in U.S. Code, Congressional and
Administrative News. From it you can construct the
legislative histories of federal statutes and review
congressional committee reports. United States Code
Annotated (U.S.C.A.) and United States Code Ser-
vice (U.S.C.S.) are the best places to go for federal
law. Both are updated by pocket parts and interven-
ing pamphlets. Annotations include summaries of
court decisions interpreting the laws, texts of the
Constitution and their interpretation, opinions of
attorneys general, and, occasionally, citations to law
reviews or other secondary sources. There are also
indexed, annotated codes for most states. Each com-
pilation has a multivolume index.

The Congressional Record provides an edited tran-
script of congressional debates. It has a Daily Digest.
The Commerce Clearing House (CCH) Congres-
sional Index provides a weekly update of bills intro-
duced in Congress. The Congressional Information
Service monthly Index and CIS Annual Abstracts
provide much of the raw material of the legislative
process. Full text of hearings and debates is available
on microfiche.

Rules and regulations of the federal administrative
agencies, indexed by subject matter, are found in
the Code of Federal Regulations supplemented by
the daily Federal Register. The latter includes offi-
cial notices of each rulemaking and other proceed-
ings to be conducted by agencies such as the Federal
Communications Commission (FCC). In the rule-
making process, FCC dockets or files, unfortunately
located in Washington, D.C., often contain primary
evidence in support of one regulatory position or
another.!

One of the many loose-leaf services necessary to
the study of administrative law is Pike and Fischer
Radio Regulation (R.R. and R.R.2d). This is the

most comprehensive source of FCC decisions and

1. Erwin G. Krasnow and G. Gail Crotts, Inside the FCC: An Information Searcher's Cuide, Public Telecommunications Review 5:49-56 (July/

August 1975).
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regulations and it includes statutes and court deci-
sions pertaining to broadcasting and cable televi-
sion.2 The key to using Pike and Fischer expedi-
tiously is to begin with the volume titled Finding
Aids, which includes a “Master Index” to the Fed-
eral Communications Act paragraph numbers by
which all materials are ordered. The Current Service
volumes—presently six of them—contain up-to-date
versions of law and regulations and any pending
proposals for change. The four Digest volumes con-
tain subject matter digests of FCC and court actions
and decisions, while the Cases volumes (currently
in Vol. 63) contain full texts. Index paragraphs in
Pike and Fischer are referenced to sections of the
amended Federal Communications Act of 1934 and
to the Code of Federal Regulations.

If you do not find what you want in the Federal
Register, the official FCC Annual Reports, Broad-
casting Cablecasting Yearbook, Television Factbook,
or Pike and Fischer, call the FCC’s public infor-
mation officer and specify what you are looking for.

After you have a Pike and Fischer or official FCC
Reports citation, you can use Shepard’s United States
Administrative Citations to find all subsequent ci-
tations to that FCC action. Broadcasting magazine
will keep you posted on pending FCC actions. Trade
Regulation Reporter (CCH) provides a like service
for advertising communication and the work of the
Federal Trade Commission (FTC). Advertising Age
is the most useful counterpart trade publication.
Broadcasting and Advertising Age are indexed in
Business Periodicals Index and in Topicater. Editor
& Publisher is the newspaper industry’s leading trade
journal.

There is a monthly U.S. Catalog of Government
Publications and a State Checklist of Government
Documents. The U.S. Catalog is a monthly com-

2. Don R. LeDuc, Broadcast Legal D
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pilation of all federal executive, legislative, and ad-
ministrative documents open to the public. It has
cumulative annual indexes and some cumulative
multiyear indexes.

When primary research is completed, it is time
to survey the Index to Legal Periodicals to see what
others have written about your topic. Some advise
beginning legal research with the Index in order to
survey the boundaries of a topic. It is tempting,
however, to rely too heavily on these secondary sources
at too early a stage. There is also an Index to Foreign
Legal Periodicals and a new (Jan. 1, 1980) more
comprehensive Legal Resource Index on microfilm
with paper edition counterpart, Current Law Index.
LRI is much broader in coverage than the older
Index to Legal Periodicals and includes the New York
Times, Wall Street Journal, and Christian Science
Monitor.

Books or textbooks on legal topics are called trea-
tises and a library’s holdings are indexed in its card
catalogue or on-line data base. A Horn Book is a
single volume summary of a field of law. A Nutshell
is an even more drastic summary. There are a num-
ber of legal bibliographies, among them Law Books
in Print, edited by Nicholas Triffin.

The American Law Institute’s Restatements of the
Law are attempts to reorganize, simplify, and move
case law toward comprehensible codes. Begin
searching with the General Index to the Restatement
of the Law.

For legal style and citation forms see A Uniform
System of Citation published by the Harvard Law
Review Association, and sometimes referred to as
the Harvard Blue Book. There is also the University
of Chicago Manual of Legal Citation, known as the
Maroon Book. Any standard text on legal research
and writing will provide similar information.?

tation: A Fourth-Dimensional Guide, 17 Joumnal of Broadcasting 131-45 (Spring 1973); Joseph M. Foley,

Broadcast Regulation Research: A Primer for Non-Lawyers, 17 Joumal of Broadcasting 147-57 (Spring 1973). See also, Henry Fischer, Uses of Pike &

Fischer, Broadcast Monographs No. 1, Issues in Broadcast Regulation 134-38 (1974); Russell Eagen, How a Broad

Monographs No. 1, Issues in Broadcast Regulation, 139-43 (1974).

t Attorney R hes Law, Broadcast

3. Cohen and Berring, How to Find the Law, 7th ed. (St. Paul: West Publishing Co., 1983); Cohen, Legal Rescarch in a Nutshell, 4th ed. (St. Paul:

West Publishing Co., 1985); Jacobstein and Mersky, Fund.

h 2d ed. (Mineola: Foundation Press, 1981); Price, Bitner and

tals of Legal R

Bysiewicz, Effective Legal Research, 4th ed. (Boston: Little, Brown, 1979); Wren and Wren, The Legal Research Manual, 2d ed. (Madison: A-R Editions,

Inc., 1986); Sprowl, Manual for Computer-Assisted Legal R

h (Chicago: American Bar Foundation, 1976). The above are intended for lawyers and

law students. You may also find it useful to consult textbooks for paralegals, for example, e.g., Statsky, Introduction to Paralegalism: Perspectives,

Problems and Skills, 3rd ed. (St. Paul: West Publishing Co., 1986). Especially useful for jc

lists in Dy

iston, The Reporter and the Law (New

York: Hastings House, 1980), a book written by the Supreme Court reporter for the Baltimore Sun.
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The First Amendment Impact on Mass
Communication: The Theory, the
Practice, and the Problems

AN INTRODUCTION TO THE
STUDY OF THE FIRST
AMENDMENT

Historical Background

In 1791, the First Amendment to the United States
Constitution was enacted:

Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.

The First Amendment wisely guarantees, but does
not define, freedom of speech and press. It should
be noted that the specific addressee of First Amend-
ment protection is Congress. Nothing in the original
Constitution which was ratified by the states imposed
any limitations on state legislatures with regard to
freedom of speech or press. Whether postrevolu-
tionary America would follow the darker pages in
colonial history and hold newspaper editors guilty
of legislative contempt and whether the new state
governors would follow the precedent set by the royal
colonial governors and seek to have newspaper ed-
itors indicted for seditious libel were matters that the
First Amendment was basically helpless to resolve.
All such issues were governed by state rather than
federal constitutions.

There the matter stood until 1925 when, in an
otherwise insignificant case involving a now forgot-
ten and ultimately repentant Communist, Benjamin
Gitlow, the Supreme Court in Gitlow v. New York,
268 U.S. 652, 666 (1925), in a casual statement not

necessary to the decision said:

For present purposes we may and do assume that free-
dom of speech and of the press—which are protected
by the First Amendment from abridgment by Con-
gress—are among the fundamental personal rights and
“liberties” protected by the due process clause of the
Fourteenth Amendment from impaimment by the states.

The textual justification in the Constitution for
guaranteeing constitutional protection to freedom of
speech and press under the federal constitution was
achieved by interpretation of the due process clause
of the Fourteenth Amendment enacted in 1868 by
the Reconstruction Congress to assure legal equality
to the recently emancipated slaves. The second sen-
tence of Section 1 of the Fourteenth Amendment
stated:

No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any state deprive any person
of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal
protection of the laws. [Emphasis added.]

The consequence of saying that freedom of speech
and of the press were protected by the due process



clause of the Fourteenth Amendment from infringe-
ment by the states was an important advance in
securing liberty of the press. Although the state con-
stitutions have provisions protecting freedom of
expression, often their language offers more comfort
to state regulation of the press than is the case with
the more protective and encompassing language of
the First Amendment. To be sure, it is possible to
argue that since freedom of the press on the state
level is based on the due process clause of the Four-
teenth Amendment rather than on explicit language
in the First Amendment, the latitude for state reg-
ulation of the press is greater than that allowed the
federal government. This two-tiered First Amend-
ment theory was advanced by Justice John Marshall
Harlan in a special concurring opinion he wrote in
Roth v. United States, 354 U.S. 476 (1957), the
case in which the Court held that obscenity was not
constitutionally protected speech.

The use of the Fourteenth Amendment to make
constitutional limitations such as the guarantee of
free speech and press binding on the states as well
as the federal government has given that amendment
an enormous role in the development of constitu-
tional liberty in the United States. The extension of
the constitutional guarantee of freedom of speech
and press to the states has been of great significance.
For a view that state constitutions themselves gave
early nurture to freedom of speech and press and
greatly influenced the federal courts, see Blanchard,
“Filling in the Void: Speech and Press in State Courts
Prior to Gitlow,” in Chamberlin and Brown (eds.),
The First Amendment Reconsidered (1982).

The First Amendment has rarely been used to
invalidate federal legislation on the ground that the
legislation is impermissibly restrictive of freedom of
speech and press. Indeed when the most dangerous
federal legislation limiting freedom of expression ever
to come before the Supreme Court in peacetime,
the anti-Communist Smith Act case, Dennis v. United
States, 341 U.S. 494 (1951) was reviewed, the Court
held the challenged law valid, even though it un-
doubtedly restricted First Amendment values in the
interest of govemmental self-preservation.

But as the cases and comment on free speech and
freedom of the press in this chapter illustrate, nu-
merous state statutes have been declared invalid as
violative of the First Amendment, since that
Amendment is now binding on the states through
the due process clause of the Fourteenth Amendment.

The determination on the part of the Framers of
the American Constitution to assure protection for
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freedom of speech and press did not arise in a vac-
uum. English and American history prior to the
American Revolution had persuaded the drafters of
the First Amendment of the need for such assurance.
Basic to an understanding of the First Amendment,
both in terms of its origins and development, is John
Milton’s great essay in defense of a free press, The
Areopagitica.

John Milton (1608-1674) was one of the great
English poets. A republican in a monarchical age,
the power of Milton’s language and thought in his
Areopagitica has made the essay a formidable ob-
stacle to licensing and restraint of the press through
the centuries. The Areopagitica was written as a pro-
test to government licensing and censorship of the
press, although Milton later was himself to serve as
a censor for Oliver Cromwell.

In the middle of the seventeenth century, the
Parliament of England passed a law licensing the
press. The Order of the Lords and Commons, June
14, 1643, forbade the publication of any book, pam-
phlet, or paper which was published or imported
without registration by the Stationers’ Company. The
Stationers’ Company, formed in 1557, has been de-
scribed as follows:

The exclusive privilege of printing and publishing in
the English dominions was given to 97 London sta-
tioners and their successors by regular apprenticeship.
All printing was thus centralised in London under the
immediate inspection of the Govemment. No one could
legally print, without special license, who did not be-
long to the Stationers’ Company. The Company had
power to search for and to seize publications which
infringed their privilege. Jebb, ed., Introduction, Mil-
ton, Areopagitica, xxiii (Cambridge University, 1918).

Later the licensing authority was divided between
various royal and ecclesiastical authorities. The 1643
law, against which Milton directed his famous 1644
pamphlet in defense of freedom of the press, au-
thorized official searches for unlicensed presses and
prohibited the publication of anything unlicensed.
The 1643 statute was designed to prevent the “def-
amation of Religion and Government.” In Milton’s
view, truth in both the spheres of religion and gov-
ernment was more likely to emerge from free dis-
cussion than from repression. What follows is the
most famous and widely quoted passage from The
Areopagitica:

And though all the winds of doctrine were let loose to
play upon the earth, so Truth be in the field, we do
injuriously by licensing and prohibiting to misdoubt
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her strength. Let her and Falsehood grapple; who ever
knew truth put to the worse, in a free and open en-
counter? Jebb at 58.

This passage marked the beginnings of what has
become an underlying theme of First Amendment
theory. This is the marketplace of ideas theory which
was given fresh life by Justice Oliver Wendell Holmes
in a famous dissent after World War I in Abrams
v. United States, 250 U.S. 616 (1919). In this view,
truth is best secured in the open marketplace of
ideas. Therefore, any government restraint which
tends to distort or chill the free play of ideas, and
thus the quest for truth, should not be permitted.
The challenge that the idea of liberty of expression
makes to the infirmity of the human condition should
not be underestimated. Also we should remember
that even Milton was not an absolutist with regard
to freedom of expression. He did not believe in re-
ligious freedom for Roman Catholics. But Milton’s
hostility to the licensing of the press by government
and his evident passion for a higher plateau of free-
dom of expression has been a powerful influence in
the development of freedom of the press in the United
States. See Siebert, Freedom of the Press in England,
1476-1766 (1952).

The licensing system ended in England in 1695,
but licensing continued in the American colonies
several decades thereafter. Gradually, prosecution
for criminal or seditious libel supplanted licensing
as the instrument for governmental restraint of the
press in America in the period prior to the advent
of the American Revolution. The common law crime
of seditious libel made criticism of government a
matter for criminal prosecution. While such pros-
ccutions were not frequent in colonial America, they
did occur.

‘The most famous such prosecution involved a
New York printer, John Peter Zenger, editor of the
New York Weekly Journal. Zenger's paper was used
by politicians as a relentless forum for criticism of
the colonial governor of New York, William Cosby.
Zenger was arrested in 1734 on a charge of pub-
lishing seditious libels and jailed for eight months
before trial. In August 1735, a jury, ignoring a judge’s
instructions, determined that Zenger was not guilty.
The case thus became the most celebrated victory
for freedom of the press in the pre-Revolutionary
period.

It was no mean achievement for Zenger's attor-
ney, Andrew Hamilton, to win the case, since, un-
der the common law of seditious libel, the truth of
the utterance was irrelevant.

In a recent book on the early history of freedom
of the press in eighteenth-century America, Profes-
sor Norman Rosenberg points out that Zenger’s law-
yer, Andrew Hamilton, sought help from the jury
for his editor: “Hamilton extolled the superior nature
and wisdom of local juries.” Hamilton “seldom
mentioned the rights of a free press.” Instead, he
emphasized the right to resist an oppressive ruler
and the right of “ordinary New Yorkers” to “com-
plain about a bad administration.” In short, instead
of talking about the right of a free press, Hamilton
talked about the free speech rights of a free people.
See Rosenberg, Protecting the Best Men: An In-
terpretive History of the Law of Libel, 38—39 (1986).

In colonial seditious libel cases, the judge rather
than the jury had the responsibility of deciding whether
the publication complained of constituted seditious
libel. The role of the jury was simply to ascertain
whether the defendant had published the offending
article. These features of the law of seditious libel
gave freedom of expression little breathing space. In
England it wasn’t until 1792 that Fox’s Libel Act
finally altered the law of seditious libel to make truth
a defense and to give the jury rather than the judge
the power to determine whether the publication was
or was not seditious libel. See Emerson, The System
of Freedom of Expression, 99 (1970).

Unfortunately, seditious libel kad proponents in
the newly independent United States.

Congress in 1798, at the behest of the Federalist
Party, enacted four acts directed against the subver-
sive activities of foreigners in the United States. These
became known as the Alien and Sedition Acts. The
Federalist fear of radical sympathizers with France,
French agents, and hostility toward Republican
journalist critics of the Federalist administration led
to the passage of the laws. These Acts were the
Naturalization Act, the Act Concerning Aliens, the
Act Respecting Enemies, and the Act for the Pun-
ishment of Crimes. The last mentioned, known as
the Sedition Act, has been of great interest to First
Amendment historians. Unlike the common law
crime of seditious libel, the new law permitted truth

as a defense, proof of malice was required, and the
jury was permitted to pass on both questions of law
and fact. Punishment was set by the statute. Spe-
cifically the Act provided that the publishing or
printing of any false, scandalous, or malicious writ-
ings to bring the government, Congress, or the pres-
ident into contempt or disrepute, excite popular hos-
tility to them, incite resistance to the law of the
United States, or encourage hostile designs against



the United States was a misdemeanor. Republicans
led by Jefferson and Madison held the law to be a
violation of the First Amendment, and among those
convicted of violating the law were some of the lead-
ing Republican editors. The Republicans contended
that the law was being interpreted to punish and
silence Republican critics of the Federalist Admin-
istration.

Federalists defended the statute as necessary to
the right of government to self-preservation. The
question of the constitutionality of the Act was never
brought before the Supreme Court, although con-
stitutional historians contend that it would have been
upheld by the justices who sat on the Court during
John Adams’s presidency.

For those who viewed the First Amendment as a
rejection of the English law of seditious libel, the
enactment of the Sedition Act was obviously un-
constitutional. For those who viewed the First
Amendment as not promising an absolute protection
of speech, the passing of the Act so soon after the
Revolution and ratification of the constitution was
proof that not all governmental restraint of expres-
sion was prohibited by the First Amendment.

The question of whether the Sedition Act could
be consistent with the First Amendment was not
directly resolved because the issue of its validity never
came to the Court. The Sedition Act expired on
March 3, 1801.

One noted American constitutional scholar,
Leonard Levy, has argued that the First Amendment
was designed to prohibit only prior restraint of the
press (administrative censorship, such as licensing),
not punishment for seditious libel. See Levy, The
Legacy Of Suppression, 247-48 (1960).

Professor Levy has greatly moderated his views
since the publication of The Legacy of Suppression.
In a later book, Professor Levy says he erred when
he said that “freedom of the press meant to the
Framers merely the absence of prior restraints.” Levy
says he now considers that “freedom of the press
merely began with its immunity from previous re-
straints.” See Levy, Emergence of a Free Press, xi
(1985).

Professor Levy has also altered his view that the
eighteenth-century American understanding of free-
dom of the press did not include freedom from se-
ditious libel:

Some states gave written constitutional protection to
freedom of the press after Independence; others did
not. Whether they did or not, their presses operated
as if the law of seditious libel did not exist. Id. at x.
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The question of the constitutional status of the
Alien and Sedition Acts was finally put to rest in the
famous case of New York Times v. Sullivan, 376
U.S. 254 (1964), in which the Supreme Court nar-
rowly contracted the scope of libel law. In Sullivan,
Justice William Brennan, speaking for the Court,
declared: “Although the Sedition Act was never tested
in this Court, the attack upon its validity has carried
the day in the court of history.” 376 U.S. 254 at
276.

For one commentator, the New York Times v.
Sullivan statement on seditious libel was a crucial
step in the continuous reinterpretation the First
Amendment receives from the Supreme Court. The
distinguished First Amendment scholar Professor
Harry Kalven considered the crime of seditious libel
incompatible with freedom of expression:

The concept of seditious libel strikes at the very heart
of democracy. Political freedom ends when govern-
ment can use its powers and its courts to silence the
critics. See Kalven, The New York Times Case: A Note
On ‘The Central Meaning of the First Amendment’,
Supreme Court Review 191 at 205 (1964).

Professor Kalven believed the repudiation of sed-
itous libel had furnished a new key to understanding
the meaning of First Amendment protection:

The Court did not simply, in the face of an awkward
history, definitively put to rest the status of the Sedition
Act. More important, it found in the controversy over
seditious libel the clue “to the central meaning of the
First Amendment.” The choice of language was un-
usually apt.

& & %

The central meaning of the Amendment is that se-
ditious libel cannot be made the subject of govern-
ment sanction. * * * It is now not only the citizen’s
privilege to criticize his government, it is his duty.
At this point in its rhetoric and sweep, the opinion
almost literally incorporated the citizen as ruler,
Alexander Meiklejohn’s thesis that in a democracy
the citizen as ruler is our most important public
official. Kalven, supra, 208 - 209.

In New York Times v. Sullivan, the Court cited
John Stuart Mill as well as Milton for its view that
even a false statement, so long as it is not calculated
falsehood, merits First Amendment protection when
the communication at issue involves criticism of
elected government officials.

One of the great influences on modern First
Amendment law was this English political philos-
opher and economist who lived long after the en-
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actment of the First Amendment. Mill (1806-1873),
wrote widely on philosophy and economics, but it
has been justly said that his essay, On Liberty Of
Thought And Discussion (1859), was his “most last-
ing contribution to political thought.” For Mill,
“freedom of thought and investigation, freedom of
discussion, and the freedom of self-controlled moral
judgment were goods in their own right.”

Actually, it is not surprising that Mill, like Mil-
ton, should be cited frequently in the vast literature
that has arisen interpreting the meaning of freedom
of speech and press, much of it in the form of the
decisions of the justices of the United States Su-
preme Court. Modern First Amendment law did
not get any extended or serious attention from the
Supreme Court until cases involving a clash between
governmental censorship and freedom of expression
came about in the period after American involve-
ment in World War 1.

Constitutional scholars have more or less agreed
with Professor Zechariah Chafee’s observation that
the Framers of the Constitution had no very clear
idea of what they intended the guarantee of freedom
of speech and press to mean. Chafee, Free Speech
in the United States (1954). For thoughtful justices,
like Justice Holmes, it became important to try to
develop a rationale for constitutional protection of
freedom of speech and press.

Marketplace of Ideas Theory

In cases like Abrams v. United States, 250 U.S.
616, (1919), Holmes used the marketplace of ideas
metaphor to give theoretical underpinning to the
First Amendment. The similarity between the
Holmesian marketplace of ideas concept of freedom
of expression and Mill’s rationale for liberty of thought
and discussion is striking. It should be noted also
that even when justices serving after Holmes re-
turned to the marketplace of ideas theory, words used
to describe the theory are very close to the language
of Mill.

Thus, Justice William O. Douglas wrote, dis-
senting in the Supreme Court decision validating
the anti-Communist prosecutions of the fifties, Den-

nis v. United States, 341 U.S. 494 at 584 (1951):

When ideas compete in the market for acceptance, full
and free discussion [exposes] the false and they gain
few adherents. Full and free discussion even of ideas
we hate encourages the testing of our own prejudices
and preconceptions. Full and free discussion keeps a
society from becoming stagnant and unprepared for

the stresses and strains that work to tear all civilizations
apart.

Mill had defended freedom of expression for very
similar reasons nearly a century before in On Liberty
Of Thought And Discussion:

But the peculiar evil of silencing the expression of an
opinion is, that it is robbing the human race; posterity
as well as the existing generation; those who dissent
from the opinion, still more than those who hold it.
If the opinion is right, they are deprived of the op-
portunity of exchanging error for truth; if wrong, they
lose, what is almost as great a benefit, the clearer per-
ception and livelier impression of truth, produced by
its collision with error. See Lindsay, ed., Mill, Util-
itarianism, Liberty and Representative Government,

104 (1951).

The marketplace of ideas theory of freedom of
speech, with its traditional aversion to governmental
intervention, has been crucially and controversially
altered in the case of the electronic media. But even
in that area of First Amendment concern, the con-
tinuing impact and resiliency of Mill's thought is
demonstrated by the Supreme Court’s citation of
Mill in 1969 when the Court sustained the FCC'’s
fairness doctrine and personal attack rules against a
claim of invalidity under the First Amendment. Red
Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).
In Red Lion, Mill was cited by the Court in support
of the governmental regulatory doctrines as follows:

The expression of views opposing those which broad-
casters permit to be aired in the first place need not
be confined solely to the broadcasters themselves as
proxies. “Nor is it enough that he should hear the
arguments of his own adversaries from his own teach-
ers, presented as they state them, and accompanied by
what they offer as refutations. That is not the way to
do justice to the arguments, or bring them into real
contact with his own mind. He must be able to hear
them from persons who actually believe them; who
defend them in eamnest, and do their very utmost for
them.” J. S. Mill, On Liberty, 32 (R. McCallum ed.
1947).

For some, the citation of Mill to support any kind
of govemmental interference with the press will seem
heretical. For others, it will be seen as entirely con-
sistent with Mill’s passion for liberty of discussion
and hostility to censorship, whether that censorship
is public or private.

Despite the emphasis which the foregoing dis-
cussion has given the principle of unfettered free
discussion as advocated by thinkers such as Mill and



Milton, it should not be thought there is any
unanimity with regard to the principle of free dis-
cussion as an ultimate value.

Thus, the New Left political philosopher, Herbert
Marcuse, believed Mill's writings assumed that ra-
tional beings participate in free discussion, while in
reality most of contemporary humanity are not ra-
tional but are manipulated beings, manipulated by
media for commercial purposes and by government
for political ones. Thus, the glorious concept of
tolerance for all ideas, advocated by Milton and
Mill, is for Marcuse a repressive tolerance. Marcuse
was hostile to the marketplace of ideas. He thought
traditional tools for elaborating the proper claims of
freedom of expression against the claims of the state
for curtailment of expression in the interest of se-
curity, such as the clear and present danger doctrine,
were unusable. Marcuse wanted to substitute “pre-
censorship” for “the more or less hidden censorship
that permeates the free media.” See Marcuse, Re-
pressive Tolerance in Wolff, Moore, and Marcuse,
a Critique of Pure Tolerance (1965).

For still others, the wisest course for the future
would be to cleave to the following distillation of
First Amendment experience as described by Justice
Douglas:

What kind of First Amendment would best serve our
needs as we approach the 21st century may be an open
question. But the old fashioned First Amendment that
we have is the Court's only guideline; and one hard
and fast principle has served us through days of calm
and eras of strife and [ would abide by it until a new
First Amendment is adopted. That means, as | view
it, that TV and radio, as well as the more conventional
methods for disseminating news, are all included in
the concept of “press” as used in the First Amendment
and therefore are entitled to live under the laissez faire
regime which the First Amendment sanctions. Colum-
bia Broadcasting System v. Democratic National Com-
mittee, 412 U.S. 94 (1973).

For a view that a First Amendment model which
posits a self-correcting marketplace of ideas is a ro-
mantic and unrealistic description of the opinion
process in late twentieth-century America, see Bar-
ron, Access to the Press—A New First Amendment

Right, 80 Harv.L.Rev. 1641 (1967):

There is inequality in the power to communicate ideas
just as there is inequality in economic bargaining power;
to recognize the latter and deny the former is quixotic.
The “marketplace of ideas” has rested on the assump-
tion that protecting the right of expression is equivalent
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to providing for it. But changes in the communications
industry have destroyed the equilibrium in that mar-
ketplace. * * * A realistic view of the first amendment
requires recognition that a right of expression is some-
what thin if it can be exercised only at the sufferance
of the managers of mass communications.

In classic marketplace of ideas theory the role of
govemment is nonintervention. The marketplace of
ideas functions on a basis similar to the Darwinian
theory of evolution. The assumption is that the best
ideas will emerge, after combat, triumphant. But
the unstated assumption from the quotation from
Professor Barron is that if the marketplace of ideas
is to be something more than a metaphor, some
govemment intervention is required. See Red Lion
v. FCC, text p. 795.

Marcuse submitted the traditional marketplace of
ideas concept of freedom of expression to the fol-
lowing Marxist critique:

The tolerance which was the great achievement of the
liberal era is still professed and (with strong qualifi-
cations) practiced, while the economic and political
process is subjected to an ubiquitous and effective
administration in accordance with predominant inter-
ests. The result is an objective contradiction between
the economic and political structure on the one side,
and the theory and practice of toleration on the other.
See Marcuse, Repressive Tolerance in Wolff, Moore,
and Marcuse, A Critique Of Pure Tolerance 110 (1965).

Marcuse’s evident wish to have an intellectual
elite direct the media for predetermined social ends
will not seem to many an improvement over the
present situation. Yet there is disquiet as to whether
a marketplace of ideas theory is meaningful when
the marketplace is increasingly characterized by con-
centration of ownership and similarity of viewpoint.

Professor Edwin Baker rejects both the classic
marketplace of ideas theory and what he calls the
market failure model of the First Amendment. Ad-
vocates of the latter theory seek governmental in-
tervention in the opinion process in order to correct
the actual deficiencies or imbalances which they
perceive in the actual workings of the communi-
cations marketplace (marketplace of ideas). Professor
Baker argues: “If provision of adequate access is the
goal, the lack of criteria for ‘adequacy’ undermines
the legitimacy of government regulation. For the
government to determine what access is adequate
involves the government implicitly judging what is
the correct resolution of the marketplace debates.”
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See Baker, Scope of the First Amendment Freedom
of Speech, 25 U.C.L.A. L.Rev. 964 at 986 (1978).

Professor Baker calls for adoption of a liberty model
as the appropriate First Amendment model: “On the
liberty theory, the purpose of the First Amendment
is not to guarantee adequate information. * * *
Speech is protected because without disrespecting
the autonomy of other persons, it promotes both the
speaker’s self-fulfillment and the speaker’s ability to
participate in change.”

In an essay which goes against the contemporary
First Amendment current, Professor Owen Fiss makes
a plea for a role for the state in First Amendment
theory. He recognizes that free speech is “the one
plea for limited government that appears to be em-
braced by all.” Well, not quite all. Professor Fiss
argues that we should begin “with the fact of state
intervention in economic matters, and then use that
historical experience to understand why the state
may have a role to play in furthering free speech
values” See Fiss, Why the State? 100 Harv.L.Rev.
781 at 782—783 (1987). He distinguishes those who
see the First Amendment as a limit on government
or state action. Such people tend to regard the First
Amendment as a protection of autonomy, with the
understanding that autonomy includes individuals,
groups, and corporations.

Professor Fiss argues that “[p]rotecting autonomy
by placing a zone of noninterference around the
individual or certain institutions is likely to produce
a public debate that is dominated, and thus con-
strained, by the same forces that dominate social
structure, not a debate that is ‘uninhibited, robust
and wide open. ” Fiss contrasts the autonomy prin-
ciple with the public debate principle: “But now
action is judged by its impact on public debate, a
social state of affairs, rather than by whether it con-
strains or otherwise interferes with the autonomy of
some individual or institution.” The focus, says Fiss,
is not on the “frustration of would-be speakers” but
with the “quality of public discourse.” Id. at 786
Professor Fiss concludes: “The aim is not to free the
various agencies of the state from the forces that
dominate social structure (surely an impossible task),
but only to make it more likely that they will exert
a countervailing force. This goal might be achieved
by creating within state agencies certain processes
or mechanisms that would enhance the power of
the weaker elements of society.” I1d. at 792. Is this
a Marxist view of public debate? Would Marcuse
be sympathetic to it? See text, p. 6. When Fiss talks

about the development of new mechanisms to counter
market forces, what mechanisms would you suggest?
See Barron, text, p. 489.

Professor Scott Powe distinguishes Fiss from Bar-
ron: “For Barron, access was a way to add voices
and ideas to the marketplace” Both marketplace and
individual would thereby be promoted. “Fiss makes
no such claim. His proposals are designed to abridge
some speech so that what is thereafter allowed in
the marketplace will be capable of proper evaluation
by listeners.” For Fiss, autonomy is subordinated to
a more important value: the quality of public dis-
course. See Powe, Scholarship And Markets, 56
Geo.Wash.L.Rev. 172 at 181 (1987). Professor Powe
is extremely critical of Fiss’s view that the public
discourse value served by the First Amendment jus-
tifies state intervention to facilitate that value: “What
Fiss leaves unexplained—because it is unexplain-
able—is how the First Amendment ceased being a
bar to government action and instead became the
vehicle to justify government regulation. Quite sim-
ply, Fiss is asking for an amendment to the Con-
stitution rather than the interpretation of the Con-
stitution. Implicitly Fiss’s position is a testament to
the premise of much modern constitutional dis-
course: everything is up for grabs.” Id. at 184.

Interpreting the First Amendment

The Supreme Court like most of the American bar,
as the subsequent cases in this chapter will illustrate,
has engaged in a long-standing practice of making
interchangeable use of free speech cases in freedom
of the press cases and vice versa.

Although the interchangeable use of the freedom
of speech and freedom of the press clauses may have
characterized constitutional adjudication in the past,
new attention has now been directed to the question
of whether the free speech and free press clauses
have distinct missions. In 1975, Justice Potter Stew-
art declared that alone among constitutional guar-
antees “the Free Press Clause extends protection to
an institution.” Justice Stewart observed: “The pub-
lishing business is, in short, the only organized pri-
vate business that is given explicit constitutional pro-
tection.” See Stewart, “Or of the Press,” 26 Hastings
L.J. 631, 633-34 (1975).

In the Stewart thesis, the freedom of the press
clause is designed to protect the press qua press. In
a sense, it is the antithesis of Justice Felix Frank-



furter’s conception of freedom of the press as re-
flected in his concurring opinion in Pennekamp v.
Florida, 328 U.S. 331 (1946): “Freedom of the press,
however, is not an end in itself but a means to the
end of a free society.” In the Stewart thesis, direct
protection of the press is the function of the press
clause. Justice Stewart interpreted the freedom of
the press clause as follows: “[The] primary purpose
of the constitutional guarantee of a free press was
* * * to create a fourth institution outside the Gov-
ernment as an additional check on the three official
branches.”

Reactions to the ramifications of the Stewart con-
ception of the press clause permeate recent First
Amendment litigation. In Herbert v. Lando, 441
U.S. 153 (1979), text, p. 219. Stewart’s contention
that the free press clause extends special First
Amendment protection to editorial decision making
to the point that joumalists and editors may be deemed
excused from some of the customary demands of
civil discovery was rejected in the decision by six of
the nine justices who passed on the issue.

The issue of whether the free press clause gave a
special status to the press arose again to some extent
in the so-called corporate speech case, First Na-
tional Bank of Boston v. Bellotti, 435 U.S. 765
(1978). In what was possibly an oblique slap at the
thesis that the press clause accords the press a special
First Amendment status, Justice Lewis Powell ob-
served for the Court that the inherent value of speech
is not affected by the status of the speaker. Chief
Justice Warren Burger, in a concurring opinion,
appeared to enter the lists against a view of the press
clause of First Amendment protection which would
accord the press a uniquely privileged status: “In
short, the First Amendment does not ‘belong’ to any
definable category of persons or entities: it belongs
to all who exercise its freedoms.” See text, p. 158.

What the student of the law of mass communi-
cations must recognize at the outset, however, is
that the constitutional protection given to freedom
of speech and press covers the whole spectrum of
the means of communication. The First Amend-
ment has been extended from its specific eighteenth-
century addressees mentioned in the constitution
itself—free speech and free press—to new media of
communication undreamed of in the eighteenth
century, such as the sound truck, radio, television,
cable television, and the movies. Occasionally, the
Supreme Court has tried to deal with each medium
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in terms of its own problems. For example, Justice
Tom Clark in Joseph Burstyn, Inc. v. Wilson, 343
U.S. 495 (1952), observed that “To hold that liberty
of expression by means of motion pictures is guar-
anteed by the First and Fourteenth Amendments,
however, is not the end of our problem. * * * Each
method [of expression] tends to present its own pe-
culiar problems.” 343 U.S. 495 at 502—503 (1952).
Justice Robert Jackson in Kovacs v. Cooper, 336
U.S. 77 (1949), urged that each medium be con-
sidered a law unto itself. Justice Hugo Black rejected
this kind of “favoritism.” Justice Brennan has urged
an approach which would recognize that there are
two distinct First Amendment models—the “struc-
tural” model and the “speech” model—which do
not and need not receive the same degree of pro-
tection.

In October 1979, Brennan gave a provocative
speech in which he identified two First Amendment
models conveying differing degrees of constitutional
protection. In this view, the “structural” model grants
less constitutional protection to the press than does
the “speech” model:

Under one model—which I call the “speech” model—
the press requires and is accorded the absolute pro-
tection of the First Amendment. In the other model—
I call it the “structural” model—the press’ interests
may conflict with other societal interests and adjust-
ment of the conflict on occasion favors the competing
claim. :

The “speech” model is familiar. It is as comfortable
as a pair of old shoes, and the press, in its present
conflict with the Court, most often slips into the lan-
guage and rhetorical stance with which this model is
associated even when only the “structural” model is
at issue. According to this traditional “speech” model,
the primary purpose of the First Amendment is more
or less absolutely to prohibit any interference with free-
dom of expression. The “speech” model thus readily
lends itself to the heady rhetoric of absolutism.

The “speech” model, however, has its limitations.
It is a mistake to suppose that the First Amendment
protects only self-expression, only the right to speak
out. I believe that the First Amendment in addition
fosters the values of democratic self-government.

Another way of saying this is that the First Amend-
ment protects the structure of communications nec-
essary for the existence of our democracy. This insight
suggests the second model to describe the role of the
press in our society. This second model is structural
in nature. It focuses on the relationship of the press
to the communicative functions required by our dem-
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ocratic beliefs. To the extent the press makes these
functions possible, this model requires that it receive
the protection of the First Amendment. A good ex-
ample is the press’ role in providing and circulating
the information necessary for informed public discus-
sion. To the extent the press, or, for that matter, to
the extent that any institution uniquely performs this
role, it should receive unique First Amendment pro-
tection.

This “structural” model of the press has several im-
portant implications. It significantly extends the um-
brella of the press’ constitutional protections. The press
is not only shielded when it speaks out, but when it
performs all the myriad tasks necessary for it to gather
and disseminate the news. As you can easily see, the
stretch of this protection is theoretically endless. Any
imposition of any kind on the press will in some mea-
sure affect its ability to perform protected functions.
Therefore this model requires a Court to weigh the
effects of the imposition against the social interests
which are served by the imposition. This inquiry is
impersonal, almost sociological in nature. But it does
not fit comfortably with the absolutist rhetoric asso-
ciated with the first model of the press | have discussed.
For here, I repeat, the Court must weigh the effects
of the imposition inhibiting press access against the
social interests served by the imposition.

On the whole, the Supreme Court and lesser courts
in the American judicial system have approached
problems of free speech and press rather broadly in
terms of the conflicting social values working for
and against a governmental restraint on a means of
communication in a particular case.

In this First Amendment chapter, as well as in
other chapters, one confronts a continuous philo-
sophical debate on the meaning of freedom of speech
and press. Through concepts like “clear and present
danger,” “balancing,” “strict scrutiny,” “symbolic
speech,” and “freedom from prior restraint,” one
begins to learn the constitutional law vocabulary of
freedom of speech and press. Sometimes these doc-
trines disguise the sources of decision rather than
illuminate them. It is also true that sometimes a
Supreme Court decision owes more to the death or
retirement of an old justice and the appointment of
a new one than it does to the demands of any par-
ticular doctrine.

Nevertheless, the free speech and press doctrines
collected in this chapter, in all their variety and
contradiction, do reflect the considerable travail of
Supreme Court justices in trying to discern the
meaning of the First Amendment.

FIRST AMENDMENT DOCTRINE IN
THE SUPREME COURT; A
RATIONALE FOR LIMITING THE
REGULATION OF
SPEECH CONTENT

The Rise of the Clear and Present Danger
Doctrine

The First Amendment to the U.S. Constitution must
be the necessary starting point for any discussion of
the extent and content of legal control of the press.
The language of the amendment which has spawned
innumerable cases, laws, books, and articles is re-
markably stark, direct, and concise. See text, p. 1.

The words which attract our attention are the
phrases “freedom of speech, or of the press.” Because
of the dynamic way in which this constitutional
language has been interpreted by the courts, partic-
ularly the United States Supreme Court, the press
has been held to mean all media of mass commu-
nication and not just newspapers. Whether this means
that the First Amendment must be applied to all the
media in exactly the same way is a question which
will particularly concern us in the materials on legal
control of broadcasting. But the basic point is that
in American law the means of communication enjoy
a protected status. A study of the assumptions on
which such protection is based and a critical ex-
amination of their functional validity is our dual
task. We must understand the fundamental role played
in the American communications process by the
political, legal, and communications theories that
have been spun around the First Amendment.

The American law of freedom of speech and press,
as enunciated by the opinions of the United States
Supreme Court, is in the main a post-World War |
phenomenon. The introduction of conscription in
the United States in World War I for the first time
since the Civil War, the opposition of radical groups
to participation in that struggle, and the anti-radical
“red scare” of the early 1920s combined to produce
a collision between authority and libertarian values.
That collision provoked the first significant efforts
to develop some guidelines for the problem of re-
conciling majoritarian impatience, as expressed in
an assortment of repressive laws, with constitutional
guarantees. The purpose, of course, of a constitution
is in a sense to confound a legislative majority. What
a constitution does is to remove certain matters from
the reach of legislation.
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The following case arose out of socialist hostility
to the draft and to American participation in World
War . The clash of a federal anti-espionage statute
with the political protest of the socialists provided a
vehicle for an opinion by Justice Oliver Wendell
Holmes.

Holmes became one of the early architects of
American free speech and free press theory. In Schenck
v. United States, 249 U.S. 47 (1919). Holmes
launched a famous doctrine, the clear and present
danger doctrine. As you read the opinion, ask your-
self: what function did Holmes expect his clear and
present danger doctrine to serve?

SCHENCK v. UNITED STATES
249 U.S. 47, 39 S.CT. 247, 63 L.ED. 470 (1919).

Justice HOLMES delivered the opinion of the Court.

This is an indictment in three counts. The first
charges a conspiracy to violate the espionage act of
June 15, 1917, by causing and attempting to cause
insubordination, &c., in the military and naval forces
of the United States, and to obstruct the recruiting
and enlistment service of the United States, when
the United States was at war with the German Em-
pire, to-wit, that the defendant wilfully conspired to
have printed and circulated to men who had been
called and accepted for military service under the
Act of May 18, 1917, a document set forth and
alleged to be calculated to cause such insubordi-
nation and obstruction. The count alleges overt acts
in pursuance of the conspiracy, ending in the dis-
tribution of the document set forth. The second
count alleges a conspiracy to commit an offense
against the United States, to-wit, to use the mails
for the transmission of matter declared to be non-
mailable by title 12, § 2, of the act of June 15, 1917,
to-wit the above mentioned document, with an aver-
ment of the same overt acts. The third count charges
an unlawful use of the mails for the transmission of
the same matter and otherwise as above. The de-
fendants were found guilty on all the counts. They
set up the First Amendment to the Constitution
forbidding Congress to make any law abridging the
freedom of speech, or of the press, and bringing the
case here on that ground have argued some other
points also of which we must dispose.

It is argued that the evidence, if admissible, was
not sufficient to prove that the defendant Schenck
was concerned in sending the documents. According
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to the testimony Schenck said he was general sec-
retary of the Socialist party and had charge of the
Socialist headquarters from which the documents
were sent. He identified a book found there as the
minutes of the Executive committee of the party.
The book showed a resolution of August 13, 1917,
that 15,000 ]leaflets should be printed on the other
side of one of them in use, to be mailed to men
who had passed exemption boards, and for distri-
bution. Schenck personally attended to the printing.
On August 20 the general secretary’s report said “Ob-
tained new leaflets from printer and started work
addressing envelopes” &c.; and there was a resolve
that Comrade Schenck be allowed $125 for sending
leaflets through the mail. He said that he had about
fifteen or sixteen thousand printed. There were files
of the circular in question in the inner office which
he said were printed on the other side of the one
sided circular and were there for distribution. Other
copies were proved to have been sent through the
mails to drafted men. Without going into confir-
matory details that were proved, no reasonable man
could doubt that the defendant Schenck was largely
instrumental in sending the circulars about. * * *

& & %

The document in question upon its first printed
side recited the first section of the Thirteenth
Amendment, said that the idea embodied in it was
violated by the conscription act and that a conscript
is little better than a convict. In impassioned lan-
guage it intimated that conscription was despotism
in its worst form and a monstrous wrong against
humanity in the interest of Wall Street’s chosen few.
It said, “Do not submit to intimidation,” but in form
at least confined itself to peaceful measures such as
a petition for the repeal of the act. The other and
later printed side of the sheet was headed “Assert
Your Rights.” It stated reasons for alleging that any
one violated the Constitution when he refused to
recognize “your right to assert your opposition to
the draft,” and went on, “If you do not assert and
support your rights, you are helping to deny or dis-
parage rights which it is the solemn duty of all cit-
izens and residents of the United States to retain.”
It described the arguments on the other side as com-
ing from cunning politicians and a mercenary cap-
italist press, and even silent consent to the conscrip-
tion law as helping to support an infamous conspiracy.
It denied the power to send our citizens away to
foreign shores to shoot up the people of other lands,
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and added that words could not express the con-
demnation such cold-blooded ruthlessness deserves,
&c., &c., winding up, “You must do your share to
maintain, support and uphold the rights of the peo-
ple of this country.” Of course the document would
not have been sent unless it had been intended to
have some effect, and we do not see what effect it
could be expected to have upon persons subject to
the draft except to influence them to obstruct the
carrying of it out. The defendants do not deny that
the jury might find against them on this point.
But it is said, suppose that that was the tendency
of this circular, it is protected by the First Amend-
ment to the Constitution. Two of the strongest
expressions are said to be quoted respectively from
well-known public men. It well may be that the
prohibition of laws abridging the freedom of speech
is not confined to previous restraints, although to
prevent them may have been the main purpose, as
intimated in Patterson v. Colorado, 205 U.S. 454,
462. We admit that in many places and in ordinary
times the defendants in saying all that was said in
the circular would have been within their consti-
tutional rights. But the character of every act de-
pends upon the circumstances in which it is done.
The most stringent protection of free speech would
not protect a man in falsely shouting fire in a theatre
and causing a panic. It does not even protect a man
from an injunction against uttering words that may
have all the effect of force. The question in every
case is whether the words used are used in such cir-
cumstances and are of such a nature as to create a
clear and present danger that they will bring about
the substantive evils that Congress has a right to
prevent. [Emphasis added.] It is a question of prox-
imity and degree. When a nation is at war many
things that might be said in time of peace are such
a hindrance to its effort that their utterance will not
be endured so long as men fight and that no Court
could regard them as protected by any constitutional
right. It seems to be admitted that if an actual ob-
struction of the recruiting service were proved, lia-
bility for words that produced that effect might be
enforced. The statute of 1917 * * * punishes con-
spiracies to obstruct as well as actual obstruction. If
the act, (speaking, or circulating a paper,) its ten-
dency and the intent with which it is done are the
same, we perceive no ground for saying that success
alone warrants making the act a crime. * * *
Judgments affirmed.

COMMENT

The most striking observation about the American
law of freedom of speech and press is that the abridg-
ment of these freedoms by Congress is not quite as
unrestricted as a literal reading of the First Amend-
ment might lead one to suppose. The Schenck case
is an illustration of congressional power over polit-
ical freedom. After all, Schenck was convicted for
disseminating a pamphlet urging resistance to the
draft, and the Supreme Court, in an opinion by one
of its most libertarian judges, affirmed. In a com-
panion case to Schenck, Justice Holmes remarked
that “the First Amendment while prohibiting leg-
islation against free speech as such cannot have been,
and obviously was not, intended to give immunity
for every possible use of language” Frohwerk v. United
States, 249 U.S. 204 at 206 (1919). Holmes made
a similar observation in Schenck when he said that
“free speech would not protect a man in falsely
shouting fire in a theatre and causing a panic.” In
other words, there is no absolute freedom of expres-
sion, but rather the scope of protection for such
freedom is a question of degree. Holmes authored
the clear and present danger doctrine as a guide to
indicate the boundaries of protection and nonpro-
tection. Under the rubric of the clear and present
danger doctrine, political expression can be pun
ished if circumstances exist to “create a clear and
present danger” that the communication in contro-
versy would “bring about the substantive evils that
Congress has a right to prevent.”

Does Holmes indicate in Schenck whether the
determination of circumstances which would pres-
ent a “clear and present” danger is a legislative or a
judicial responsibility?

Since the pamphlet issued by a minor group of
socialists was found sufficiently objectionable to place
its distributors in jail, should we conclude that the
clear and present danger doctrine operates to give
relatively little protection to unpopular communi-
cations? Or is there a special feature of the Schenck
case which makes its holding of somewhat limited
application?

ABRAMS v. UNITED STATES
250 U.S. 616, 40 S.CT. 17, 63 L.ED. 1173 (1919).

[EDITORIAL NOTE Abrams and others were ac-
cused of publishing and disseminating pamphlets
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attacking the American expeditionary force sent to
Russia by President Woodrow Wilson to defeat the
Bolsheviks. The pamphlets also called for a general
strike of munitions workers. The majority of the
Supreme Court, per Justice John Clarke, held that
the publishing and distribution of the pamphlets
during the war were not protected expression
within the meaning of the First Amendment. Jus-
tice Clarke’s opinion for the majority failed to
make much impact on the law. But the dissent of
Justice Holmes, in which he was joined by Justice
Louis Brandeis, became one of the significant doc-
uments in the literature of the law of free
expression. ]

Justice HOLMES, dissenting.

This indictment is founded wholly upon the pub-
lication of two leaflets. * * * The first count charges
a conspiracy pending the war with Germany to pub-
lish abusive language about the form of government
of the United States, laying the preparation and pub-
lishing of the first leaflet as overt acts. The second
count charges a conspiracy pending the war to pub-
lish language intended to bring the form of govern-
ment into contempt, laying the preparation and pub-
lishing of the two leaflets as overt acts. The third
count alleges a conspiracy to encourage resistance
to the United States in the same war and to attempt
to effectuate the purpose by publishing the same
leaflets. The fourth count lays a conspiracy to incite
curtailment of production of things necessary to the
prosecution of the war and to attempt to accomplish
it by publishing the second leaflet to which I have
referred.

The first of these leaflets says_that the President’s
cowardly silence about the intervention in Russia
reveals the hypocrisy of the plutocratic gang in
Washington. * * *

The other leaflet, headed “Workers— Wake Up,”
with abusive language says that America together
with the Allies will march for Russia to help the
Czecko-Slovaks [sic] in their struggle against the
Bolsheviki, and that this time the hypocrites shall
not fool the Russian emigrants and friends of Russia
in America. It tells the Russian emigrants that they
now must spit in the face of the false military prop-
aganda by which their sympathy and help to the
prosecution of the war have been called forth and
says that with the money they have lent or are going
to lend “they will make bullets not only for the
Germans but also for the Workers Soviets of Russia,”
and further, “Workers in the ammunition factories,
you are producing bullets, bayonets, cannon to mur-
der not only the Germans, but also your dearest,
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best, who are in Russia fighting for freedom.” It then
appeals to the same Russian emigrants at some length
not to consent to the “inquisitionary expedition in
Russia,” and says that the destruction of the Russian
revolution is “the politics of the march on Russia,”
The leaflet winds up by saying “Workers, our reply
to this barbaric intervention has to be a general strike!”
and after a few words on the spirit of revolution,
exhortations not to be afraid, and some usual tall
talk ends “Woe unto those who will be in the way
of progress. Let solidarity live! The Rebels.”

No argument seems to be necessary to show that
these pronunciamentos in no way attack the form
of government of the United States, or that they do
not support either of the first two counts. What little
I'have to say about the third count may be postponed
until I have considered the fourth. With regard to
that it seems too plain to be denied that the sug-
gestion to workers in the ammunition factories that
they are producing bullets to murder their dearest,
and the further advocacy of a general strike, both in
the second leaflet, do urge curtailment of production
of things necessary to the prosecution of the war
within the meaning of the act of May 16, 1918,
amending section 3 of the earlier act of 1917. But
to make the conduct criminal that statute requires
that it should be “within intent by such curtailment
to cripple or hinder the United States in the pros-
ecution of the war.” It seems to me that no such
intent is proved.

& & &

I never have seen any reason to doubt that the
questions of law that alone were before this Court
in the cases of Schenck, Frohwerk and Debs were
rightly decided. I do not doubt for a moment that
by the same reasoning that would justify punishing
persuasion to murder, the United States constitu-
tionally may punish speech that produces or is in-
tended to produce a clear and imminent danger that
it will bring about forthwith certain substantive evils
that the United States constitutionally may seek to
prevent. The power undoubtedly is greater in time
of war than in time of peace because war opens
dangers that do not exist at other times.

But as against dangers peculiar to war, as against
others, the principle of the right to free speech is
always the same. It is only the present danger of
immediate evil or an intent to bring it about that
warrants Congress in setting a limit to the expression
of opinion where private rights are not concerned.
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[Emphasis added.] Congress certainly cannot forbid
all effort to change the mind of the country. Now
nobody can suppose that the surreptitious publishing
of a silly leaflet by an unknown man, without more,
would present any immediate danger that its opin-
jons would hinder the success of the government
arms or have any appreciable tendency to do so.

& & B

In this case sentences of twenty years imprison-
ment have been imposed for the publishing of two
leaflets that I believe the defendants had as much
right to publish as the Government has to publish
the Constitution of the United States now vainly
invoked by them. Even if I am technically wrong
and enough can be squeezed from these poor and
puny anonymities to turn the color of legal litmus
paper; I will add, even if what I think the necessary
intent were shown; the most nominal punishment
seems to me all that possibly could be inflicted,
unless the defendants are to be made to suffer not
for what the indictment alleges but for the creed that
they avow—a creed that [ believe to be the creed of
ignorance and immaturity when honestly held, as I
see no reason to doubt that it was held here but
which, although made the subject of examination
at that trial, no one has a right even to consider in
dealing with the charges before the Court.

Persecution for the expression of opinions seems
to me perfectly logical. If you have no doubt of your
premises or your power and want a certain result
with all your heart you naturally express your wishes
in law and sweep away all opposition. To allow
opposition by speech seems to indicate that you think
the speech impotent, as when a man says that he
has squared the circle, or that you do not care whole
heartedly for the result, or that you doubt either
your power or your premises. But when men have
realized that time has upset many fighting faiths,
they may come to believe even more than they be-
lieve the very foundations of their own conduct that
the ultimate good desired is better reached by free
trade in ideas—that the best test of truth is the power
of the thought to get itself accepted in the compe-
tition of the market, and that truth is the only ground
upon which their wishes safely can be carried out.
That at any rate is the theory of our Constitution.
It is an experiment, as all life is an experiment. Every
year if not every day we have to wager our salvation
upon some prophecy based upon imperfect knowl-
edge. While that experiment is part of our system I

think that we should be eternally vigilant against
attempts to check the expression of opinions that we
loathe and believe to be fraught with death, unless
they so imminently threaten immediate interference
with the lawful and pressing purposes of the law that
an immediate check is required to save the country.
I wholly disagree with the argument of the Govern-
ment that the First Amendment left the common
law as to seditious libel in force. History seems to
me against the notion. I had conceived that the
United States through many years had shown its
repentance for the Sedition Act of 1798 (act July 14,
1798, c. 73, 1 Stat. 596), by repaying fines that it
imposed. Only the emergency that makes it im-
mediately dangerous to leave the correction of evil
counsels to time warrants making any exception to
the sweeping command, “Congress shall make no
law abridging the freedom of speech.” Of course 1
am speaking only of expressions of opinion and ex-
hortations, which were all that were uttered here,
but I regret that I cannot put into more impressive
words my belief that'in their conviction upon this
indictment the defendants were deprived of their
rights under the Constitution of the United States.
Justice Brandeis concurs with the foregoing opinion.

COMMENT

The reader should note that Holmes’s theory of free-
dom of expression is basically a laissez-faire idea.
The clash of political ideas is in this view a self-
correcting and self-sustaining process. Under the
marketplace of ideas theory the responsibility of gov-
ernment is neither to suppress nor to influence the
process. This approach is reconciled with the clear
and present danger test on the assumption that in a
less than ideal world the application of the clear and
present danger test permits only a minimum of gov-
ernmental intervention into the opinion-making
process. Holmes’s Abrams dissent is a classic state-
ment of the “marketplace of ideas” approach to First
Amendment theory. In view of the rise of the elec-
tronic media, the information explosion, and the
concentration of ownership in the mass media, what
difficulties are presented in trying to make contem-
porary applications of statements such as “the best
test of truth is the power of the thought to get itself
accepted in the competition of the market”? The
“market” Holmes is talking about is basically what
we call today the mass media and their mass audi-
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ences. Is “free trade in ideas” the distinguishing
characteristic of these media? If it is not, what de-
hciencies do you see in the “marketplace of ideas”
theory?

Professor Thomas M. Scanlon, Jr., advocates a
positive role for government in the effort to achieve
freedom of expression. Professor Scanlon says there
may be reasonable disagreement on how best to “re-
fine the right” of freedom of expression. See Scan-
lon, Freedom of Expression and Categories of Expres-
sion, 40 U. of Pittsburgh L.Rev. 519 (1979). What
is this disagreement about?

But as new threats arise—from, for example, changes
in the form of ownership of dominant means of com-
munication—it may be unclear and a matter subject
to reasonable disagreement, how best to refine the right
in order to provide the relevant kinds of protection at
a tolerable cost. This disagreement is partly empiri-
cal—a disagreement about what is likely to happen if
certain powers are or are not granted to govemments.
It is also in part a disagreement at the foundational
level over the nature and importance of audience and
participant interests and, especially, over what consti-
tutes a sufficiently equal distribution of the means to
their satisfaction. The main role of a philosophical
theory of freedom of expression, in addition to clari-
fying what it is we are arguing about, is to attempt to
tesolve these foundational issues.

GITLOW v. PEOPLE OF STATE OF
NEW YORK

268 U.S. 652, 45 S.CT. 625, 69 L.ED. 1138 (1925).

EDITORIAL NOTE Benjamin Gitlow, a mem-
r of the left-wing section of the Socialist Party,
the revolutionary segment of the party, was in-
dicted for the publication of a radical “manifesto”
under the criminal anarchy statute of New York.
Sixteen thousand copies of THE REVOLUTION-
ARY AGE, the house organ of the revolutionary
section of the party which published the Manifesto,
were printed. Some were sold; some were mailed.
The New York Criminal Anarchy statute /orbade
the publication or distribution of material advocat-
ing, advising, or “teaching the duty, necessity or
propriety of overthrowing or overturning organized
iovemment by force or violence.” The Manifesto
ad urged mass strikes by the proletariat and repu-
diated the policy of the proletariat and repudiated
the policy of the moderate Socialists of “introduc-
ing Socialism by means of legislative measures on
the basis of the bourgeois state.” The New York
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trial court convicted Gitlow under the Criminal
Anarchy statute, and the state appellate courts af-
firned. The United States Supreme Court also af-
firmed. The Court utilized as the measure of con-
stitutionality the question of whether there was a
reasonable basis for the legislature to have enacted
the statute.]

The Court said, per Justice SANFORD:

® & &

For present purposes we may and do assume that
freedom of speech and of the press—which are pro-
tected by the First Amendment from abridgment by
Congress—are among the fundamental personal rights
and “liberties” protected by the due process clause of
the Fourteenth Amendment from impairment by the
States. [Emphasis added.] We do not regard the
incidental statement in Prudential Ins. Co. v. Cheek,
259 U.S. 530, 543, that the Fourteenth Amend.
ment imposes no restrictions on the State concern-
ing freedom of speech, as determinative of this
question.

* & &

We cannot hold that the present statute is an
arbitrary or unreasonable exercise of the police power
of the State unwarrantably infringing the freedom
of speech or press; and we must and do sustain its
constitutionality.

This being so it may be applied to every utter-
ance—not too trivial to be beneath the notice of the
law—which is of such a character and used with
such intent and purpose as to bring it within the
prohibition of the statute. * * * In other words, when
the legislative body has determined generally, in the
constitutional exercise of its discretion, that utter-
ances of a certain kind involve such danger of sub-
stantive evil that they may be punished, the question
whether any specific utterance coming within the
prohibited class is likely, in and of itself, to bring
about the substantive evil, is not open to consider-
ation. It is sufficient that the statute itself be con-
stitutional and that the use of the language comes
within its prohibition.

Itis clear that the question in such cases is entirely
different from that involved in those cases where the
statute merely prohibits certain acts involving the
danger of substantive evil, without any reference to
language itself, and it is sought to apply its provisions
to language used by the defendant for the purpose
of bringing about the prohibited results. There, if it
be contended that the statute cannot be applied to
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the language used by the defendant because of its
protection by the freedom of speech or press, it must
necessarily be found, as an original question, with-
out any previous determination by the legislative
body, whether the specific language used involved
such likelihood of bringing about the substantive
evil as to deprive it of the constitutional protection.
In such case it has been held that the general pro-
visions of the statute may be constitutionally applied
to the specific utterance of the defendant if its natural
tendency and probable effect was to bring about the
substantive evil which the legislative body might
prevent. Schenck v. United States 249 U.S. 47; Debs
v. United States 249 U.S. 211. And the general
statement in the Schenck case, 249 U.S. 47 that the
“question in every case is whether the words used
are used in such circumstances and are of such a
nature as to create a clear and present danger that
they will bring about the substantive evils,”—upon
which great reliance is placed in the defendant’s
argument—was manifestly intended, as shown by
the context, to apply only in cases of this class, and
has no application to those like the present, where
the legislative body itself has previously determined
the danger of substantive evil arising from utterances
of a specified character.

& & &

And finding, for the reasons stated that the statute
is not in itself unconstitutional, and that it has not
been applied in the present case in derogation of
any constitutional right, the judgment of the Court
of Appeals is affirmed.

Justice HOLMES (dissenting).

Justice Brandeis and I are of opinion that this
judgment should be reversed. The general principle
of free speech, it seems to me, must be taken to be
included in the Fourteenth Amendment, in view of
the scope that has been given to the word “liberty”
as there used, although perhaps it may be accepted
with a somewhat larger latitude of interpretation than
is allowed to Congress by the sweeping language that
governs or ought to govern the laws of the United
States. If I am right then I think that the criterion
sanctioned by the full Court in Schenck v. United
States, applies:

“The question in every case is whether the words
used are used in such circumstances and are of such
a nature as to create a clear and present danger that
they will bring about the substantive evils that [the
State] has a right to prevent.”

It is true that in my opinion that criterion was
departed from in Abrams v. United States, but the
convictions that I expressed in that case are too deep
for it to be possible for me as yet to believe that it
* ¢ * has settled the law. If what [ think the correct
test is applied it is manifest that there was no present
danger of an attempt to overthrow the government
by force on the part of the admittedly small minority
who shared the defendant’s views. It is said that this
manifesto was more than a theory, that it was an
incitement. Every idea is an incitement. It offers
itself for belief and if believed it is acted on unless
some other belief outweighs it or some failure of
energy stifles the movement at its birth. The only
difference between the expression of an opinion and
an incitement in the narrower sense is the speaker’s
enthusiasm for the result. Eloquence may set fire to
reason. But whatever may be thought of the redun-
dant discourse before us it had no chance of starting
a present conflagration. If in the long run the beliefs
expressed in a proletarian dictatorship are destined
to be accepted by the dominant forces of the com-
munity, the only meaning of free speech is that they
should be given their chance and have their way.

If the publication of this document had been laid
as an attempt to induce an uprising against govern-
ment at once and not at some indefinite time in the
future it would have presented a different question.
The object would have been one with which the
law might deal, subject to the doubt whether there
was any danger that the publication could produce
any result, or in other words, whether it was not
futile and too remote from possible consequences.
But the indictment alleges the publication and noth-
ing more. * * *

COMMENT

The Court, it should be observed, refused to apply
the clear and present danger doctrine to the facts of
the Gitlow case. The opinion apparently distin-
guishes the use of the clear and present danger doc-
trine in cases like Schenck and Abrams as espionage
act cases. The Court asserts that a test of “reason-
ableness” of the legislative judgment will be used
when the legislature itself has determined that cer-
tain utterances create a danger of a substantive evil.
Such a circumstance, the Court says, differs from
the situation in which the legislature has not spec-
ified certain utterances as forbidden. In the absence
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of such legislative specificity, the clear and present
danger doctrine may be applied. Justice Brandeis’s
subsequent definition of the clear and present danger
doctrine in his famous concurrence in Whitney v.
California, 274 U.S. 357 (1927), text, p. 18, stated
a formulation of the clear and present danger doc-
trine which yields a far greater protection for freedom
of expression than that afforded by Sanford’s nar-
rower view of the doctrine in Gitlow.

Under Justice Sanford’s interpretation of clear and
present danger, how could a legislature, determined
to suppress a particular political heresy, effectively
avoid application of the clear and present danger
doctrine?

If the best measure of the constitutional tests of
statutes alleged to offend freedom of expression is
the latitude a test yields for freedom of expression,
how does the “reasonableness” test compare to (1) the
clear and present danger doctrine as understood by
Sanford, and (2) as understood by Holmes in his
dissent in Gitlow?

As Holmes discusses the clear and present danger
doctrine in Gitlow, what would you say appears to
be the heart of the doctrine as far as he is concerned?

The portions of the Gitlow opinion concerning
appropriate tests for legislation affecting freedom of
expression are at this point no longer authoritative.
It is Brandeis’s subsequent formulation of the clear
and present danger doctrine rather than Sanford’s
which has prevailed. What has proved durable in
the opinion were some dicta, or statements not ac-
tually necessary to the result reached by the Court,
where Justice Sanford offhandedly extended the lim-
itations on legislation curtailing freedom of expres-
sion binding on the federal government by reason
of the First Amendment to the states by reason of
the due process clause of the Fourteenth Amend-
ment.

Previous dicta had indicated that the states were
not bound by a federal constitutional guarantee of
freedom of speech and press. Justice Sanford’s state-
ment to the contrary in Gitlow was, therefore, of
great importance. As a constitutional matter it is not
an exaggeration to say that freedom of speech and
press in regard to the states is a judicial creation just
sixty-five years old.

Were it not for his Gitlow dictum, Justice Sanford
would be largely unremembered. However, the sub-
stance of his Gitlow opinion has found a champion.
Robert Bork argues that the opinion which should
be praised in Gitlow is not the one authored by
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Justice Holmes, but the one authored by Justice
Sanford. Why?
Bork responds:

Speech advocating violent overthrow is * * * not “po-
litical speech.” It is not political speech because it
violates constitutional truths about processes and be-
cause it is not aimed at a new definition of political
truth by a legislative majority. Violent overthrow of
government breaks the premises of our system con-
ceming the ways in which truth is defined, and yet
those premises are the only reasons for protecting po-
litical speech. It follows that there is no constitutional
reason to protect speech advocating forcible overthrow.
See Bork, Neutral Principles and Some First Amend-
ment Problems, 47 Ind. L.J. 1, 20 (1971).

For many, there will be concern whenever polit-
ical freedom is limited to those who believe in “con-
stitutional truth.” The fear is that those not in control
of government may make too narrow a definition of
what constitutes “constitutional truth.” Compare the
views of Herbert Marcuse, text, p. 6, with those of
Robert Bork. Are there any points of similarity? Any
differences?

The Meiklejohn Theory of
The First Amendment

The political philosopher, Alexander Meiklejohn,
was a severe critic of the views articulated by Justice
Holmes. Holmes’s clear and present danger test
sometimes permitted that which, in Meiklejohn’s
judgment, the First Amendment prohibited:
congressional legislation abridging freedom of
expression. See A. Meiklejohn, Free Speech and lts
Relation to Self-Government, 29 (1948). For Meik-
lejohn, the clear and present danger test was
merely a verbal dodge for permitting restriction of free
speech and press whenever the Congress was dis-
posed to do so.

Did Professor Meiklejohn believe then that no
manner of expression could be restricted by govern-
ment—even “counselling to murder” or falsely
shouting fire in a crowded theatre? Meiklejohn did
not go this far either. What he urged was that it is
necessary to distinguish between two kinds of expres-
sion, one of which has absolute protection and one
of which does not. Expression with regard to issues
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which concern political self-government was in
Meiklejohn’s judgment absolutely protected by the
language of the First Amendment, i.e., “Congress
shall make no law abridging * * * freedom of speech,
or of the press.” But private discussion, discussion
which is nonpolitical in character, i.e., falsely
shouting fire in a crowded theatre, was not within
the ambit of the First Amendment at all but rather
within the ambit of the more flexible, and less re-
strictive, due process clause of the Fifth Amend-
ment, i.e., “* * * nor shall any person * * * be
deprived of life, liberty or property, without due
process of law.”

The rationale of the absolute protection for free-
dom of speech in Meiklejohn’s judgment was to
assure that the general citizenry would have the nec-
essary information to make the informed judgments
on which a self-goveming society is dependent. Speech
unrelated to that end was therefore not public speech,
and not within the scope of the First Amendment,
and so within the regulatory power of legislatures.

Did Meiklejohn underestimate the influence of
nonpolitical forms of speech on the process of self-
government?

Meiklejohn and the Blasi Critique:
The “Checking Value”

The heart of the Meiklejohn thesis was that the First
Amendment should be interpreted to safeguard and
protect individual self-governance in a free and dem-
ocratic society. It is precisely this thesis which has
recently been exposed to a comprehensive critique.
See Blasi, The Checking Value in First Amendment
Theory, American Bar Foundation Research Joumal
523 at 561 (1977). Professor Vincent Blasi believes
that the view that the First Amendment is designed
essentially to protect individual democratic decision
making is outmoded.

“[T]he Meiklejohn thesis vision of active, contin-
ued involvement by citizens fails to describe not only
the reality but also the shared ideal of American
politics.”

Blasi instead suggests that the First Amendment
should be viewed as a kind of counterpoise to gov-
ernment. The function of the press is to serve as the
watchdog of government, and the purpose of the
First Amendment is to provide the press with pro-
tection in its role of keeping government responsive
and accountable. This checking function value in

the First Amendment is described by Professor Blasi
as follows:

The central premise of the checking value is that abuse
of government is an especially serious evil—more se-
rious than the abuse of private power, even by insti-
tutions such as large corporations which can affect the
lives of millions of people.

The shift in emphasis on the ultimate purpose of
First Amendment protection reflected between
Meiklejohn’s analysis as compared with that of Blasi
is very clear. Protection of the media, rather than
protection of the citizenry for purposes of self-expres-
sion and democratic decision making, becomes the
fundamental First Amendment objective. The press
becomes the focal point of First Amendment theory
because the press and not the citizenry is seen as the
essential “check” on government excess. The Blasi
theory makes enduring constitutional interpretation
out of the press role in Watergate.

The “checking value” sees the function of citizens
in a regime ordered by the First Amendment in a
very different light than Professor Meiklejohn’ per-
ceived it. Professor Blasi acknowledges this differ-
ence in perspective and defends it:

The checking value is premised upon a different vi-
sion—one in which the government is structured in
such a way that built-in counterforces make it possible
for citizens in most, but not all, periods to have the
luxury to concern themselves almost exclusively with
private pursuits.

In the Meiklejohn theory, the individual is at the
heart of First Amendment theory. In the Blasi the-
ory, the media occupy that role. But is this a required
substitution? First Amendment theory should be rich
enough to give the media adequate protection and
yet to continue to grant the citizen the pivotal role
which Meiklejohn assigned him. The “checking
value” theory quite properly recognizes the almost
quasi-constitutional checking role the press plays
vis-a-vis government. Yet the theory is perhaps
somewhat defeatist since it posits the individual
citizen as remote and helpless, at least when com-
pared to the two major protagonists, government and
the media.

Meiklejohn and Holmes:
The Chafee View

Meiklejohn’s theory had the advantage of attempting
to deal textually with the perplexing latitude of the
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First Amendment. The dilemma of First Amend-
ment interpretation is that the more generously its
language is interpreted, oddly enough, the less pro-
tection it renders. This is due to the fact that as a
practical and a political matter, legislative majorities
are too often unwilling to tolerate unlimited expres-
sion. Both Meiklejohn and Holmes, then, were at-
tempting to provide a guide for indicating that which
is protected expression and that which is not. Meik-
lejohn criticized Holmes because Holmes did not
segregate the most important aspect of expression
from a political view and immunize it from legis-
lative assault.

Professor Zechariah Chafee subsequently criti-
cized Meiklejohn on the ground that his attempt to
immunize political speech—quite beyond the fact
that separating that which is public and that which
is private speech is no easy matter—was hopelessly
unrealistic from a pragmatic point of view, and his-
torically invalid as well.

Professor Chafee’s basic point was that the ques-
tion is not, ideally, how much speech ought to be
protected but rather, politically and practically, how
much expression can be protected by a court which
is asked to defy “legislators and prosecutors.” For
Chafee, the merit of the clear and present danger
doctrine was that it allowed the Congress some room
to legislate in the area of public discussion but in
such a way that the scope for such legislation was
very restricted. For Chafee, the alternative to the
Holmesian interpretation of the First Amendment
was not Meiklejohn’s absolute immunity for public
discussion but rather no “immunity at all in the face
of legislation.” See Chafee, Book Review, 62
Harv.L.Rev. 891 at 898 (1949). It was obvious to
Chafee that some concessions must be made to pop-
ular intolerance in periods of stress in the form of
legislation. It was apparently very clear to him that,
if some concessions were not made, the conse-
quences for free expression in any time of turmoil
and anxiety would necessarily be worse than if some
relaxation of the absolute language of the First
Amendment was not permitted.

For Professor Meiklejohn it was a matter of great
significance that the First Amendment prohibited
the abridgment of “freedom of speech” rather than
“speech itself.” This for him was the clue that the
Framers intended to give absolute protection to pub-
lic or political speech. That the historical back-
ground of the First Amendment by no means implies
that the Framers contemplated that absolute free-
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dom of expression championed by Professor Meik-
lejohn is suggested in Levy, Legacy of Suppression
(1960). For a different opinion by Levy, see Emer-
gence of a Free Press (1985). Should we be bound
by the Framers’ understanding of the document which
they authored? A response was voiced by the distin-
guished political scientist Professor Harold Lasswell:

Suppose that historical research does succeed in dis-
closing the perspectives that prevailed in the eightecnth
century, and which have been greatly modified since.
What of it? * * * In the perspective of a comprehensive
value oriented jurisprudence * * * the historical facts
about the perspectives of the founding fathers, so briefly
adhered to, are not binding on us.

See Lasswell’s review of Crosskey, Politics and The
Constitution in the History of The United States,
22 Geo.Wash.L.Rev. 383 (1953).

What are the comparative advantages and disad-
vantages for society and for those who work in the
mass media of (1) the historical approach to the First
Amendment, (2) the Meiklejohn approach, and (3)
the Lasswellian approach?

The Clear and Present Danger Test Refined:
The Authorized Brandeis Version

WHITNEY v. CALIFORNIA
274 U.S. 357, 47 S.CT. 641, 71 L.ED. 1095 (1927).

[EDITORIAL NOTE Ms. Anita Whitney partici-
pated in the convention which set up the Commu-
nist Labor Party of California and was elected an
alternate member of its state executive committee.
Ms. Whitney was convicted under the California
Criminal Syndicalism Act on the ground that the
Communist Labor Party was formed to teach crim-
inal syndicalism and, as a member of the party,
she participated in the crime. The state Criminal
Syndicalism Act defined criminal syndicalism “as
any doctrine or precept advocating, teaching or
aiding and abetting the commission of crime, sab-
otage * * * or unlawful methods of terrorism as a
means of accomplishing a change in industrial
ownership or control, or effecting any political
change.”

Ms. Whitney insisted, on review to the U.S.
Supreme Court, that she had not intended to have
the Communist Labor Party of California serve as
an instrument of terrorism or violence. Ms. Whit-
ney argued that, as the convention progressed, it
developed that the majority of the deiegates enter-
tained opinions about violence which she did not
share. She asserted she should not be required to
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have foreseen that development and that her mere
presence at the convention should not be consid-
ered to constitute a crime under the statute. The
court, per Justice Sanford, said that what Ms.
Whitney was really doing was asking the Su/;reme
Court to review questions of fact that had already
been determined against her in the courts below
and that questions of fact were not open to review
in the Supreme Court. The Supreme Court upheld
Whitney's conviction on the ground that concerted
action involved a greater threat to the public order
than isolated utterances and acts of individuals.

But it was the concurrence of Justice Brandeis,
joined by Justice Holmes, rather than Justice San-
ford’s opinion for the majority, which sha/)ed the
future development of the constitutional law (()f
freedom of expression. Brandeis attempted to do
two things in his concurrence in Whitney. First,
he sought to clarify the clear and present danger
doctrine in a sufficiently meaningful way so that
the responsibilities of the judiciary and the legisla-
ture would be clearly outlined at the same time
that the greatest possible protection was dprovided
for freedom of expression. Second, Brandeis sought
to analyze the rationale of constitutional protec-
tion for freedom of expression.

The student should read the Brandeis opinion in
Whitney in an effort to state and analyze the con-
clusions Brandeis reached in trying to serve these
two goals. ]

Justice BRANDAEIS (concurring).
Ms. Whitney was convicted of the felony of assisting
in organizing, in the year 1919, the Communist
Labor Party of California, of being a member of it,
and of assembling with it. These acts are held to
constitute a crime, because the party was formed to
teach criminal syndicalism. The statute which made
these acts a crime restricted the right of free speech
and of assembly theretofore existing. The claim is
that the statute, as applied, denied to Ms. Whitney
the liberty guaranteed by the Fourteenth Amendment.
The felony which the statute created is a crime
very unlike the old felony of conspiracy or the old
misdemeanor of unlawful assembly. The mere act
of assisting in forming a society for teaching syn-
dicalism, of becoming a member of it, or assembling
with others for that purpose is given the dynamic
quality of crime. There is guilt although the society
may not contemplate immediate promulgation of
the doctrine. Thus the accused is to be punished,
not for attempt, incitement or conspiracy, but for a
step in preparation, which, if it threatens the public
order at all, does so only remotely. The novelty in
the prohibition introduced is that the statute aims,
not at the practice of criminal syndicalism, nor even

directly at the preaching of it, but at association with
those who propose to preach it.

Despite arguments to the contrary which had
seemed to me persuasive, it is settled that the due
process clause of the Fourteenth Amendment ap-
plies to matters of substantive law as well as to mat-
ters of procedure. Thus all fundamental rights com-
prised within the term liberty are protected by the
federal Constitution from invasion by the states. The
right of free speech, the right to teach and the right
of assembly are, of course, fundamental rights. These
may not be denied or abridged. But, although the
rights of free speech and assembly are fundamental,
they are not in their nature absolute. Their exercise
is subject to restriction, if the particular restriction
proposed is required in order to protect the state
from destruction or from serious injury, political,
economic or moral. That the necessity which is
essential to a valid restriction does not exist unless
speech would produce, or is intended to produce,
a clear and imminent danger of some substantive
evil which the state constitutionally may seek to
prevent has been settled. See Schenck v. United
States, 249 U.S. 47, 52.

It is said to be the function of the Legislature to
determine whether at a particular time and under
the particular circumstances the formation of, or
assembly. with, a society organized to advocate crim-
inal syndicalism constitutes a clear and present dan-
ger of substantive evil; and that by enacting the law
here in question the Legislature of California de-
termined that question in the affirmative. Compare
Gitlow v. New York, 268 U.S. 652, 668, 671. The
Legislature must obviously decide, in the first in-
stance, whether a danger exists which calls for a
particular protective measure. But where a statute
is valid only in case certain conditions exist, the
enactment of the statute cannot alone establish the
facts which are essential to its validity. Prohibitory
legislation has repeatedly been held invalid, because
unnecessary, where the denial of liberty involved
was that of engaging in a particular business. The
powers of the courts to strike down an offending law
are no less when the interests involved are not prop-
erty rights, but the fundamental personal rights of
free speech and assembly.

This court has not yet fixed the standard by which
to determine when a danger shall be deemed clear;
how remote the danger may be and yet be deemed
present; and what degree of evil shall be deemed
sufficiently substantial to justify resort to abridgment
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of free speech and assembly as the means of pro-
tection. To reach sound conclusions on these mat-
ters, we must bear in mind why a state is, ordinarily,
denied the power to prohibit dissemination of social,
economic and political doctrine which a vast ma-
jority of its citizens believes to be false and fraught
with evil consequence.

Those who won our independence believed that
the final end of the state was to make men free to
develop their faculties, and that in its government
the deliberative forces should prevail over the ar-
bitrary. They valued liberty both as an end and as
a means. They believed liberty to be the secret of
happiness and courage to be the secret of liberty.
They believed that freedom to think as you will and
to speak as you think are means indispensable to the
discovery and spread of political truth; that without
free speech and assembly discussion would be futile;
that with them, discussion affords ordinarily ade-
quate protection against the dissemination of nox-
ious doctrine; that the greatest menace to freedom
is an inert people; that public discussion is a political
duty; and that this should be a fundamental principle
of the American government. They recognized the
risks to which all human institutions are subject.
But they knew that order cannot be secured merely
through fear of punishment for its infraction; that it
is hazardous to discourage thought, hope and imag-
ination; that fear breeds repression; that repression
breeds hate; that hate menaces stable government;
that the path of safety lies in the opportunity to
discuss freely supposed grievances and proposed
remedies; and that the fitting remedy for evil coun-
sels is good ones. Believing in the power of reason
as applied through public discussion, they eschewed
silence coerced by law—the argument of force in
its worst form. Recognizing the occasional tyrannies
of governing majorities, they amended the Consti-
tution so that free speech and assembly should be
guaranteed.

Fear of serious injury cannot alone justify suppres-
sion of free speech and assembly. Men feared witches
and burnt women. It is the function of speech to
free men from the bondage of irrational fears. To
justify suppression of free speech there must be rea-
sonable ground to fear that serious evil will result if
free speech is practiced. There must be reasonable
ground to believe that the danger apprehended is
imminent. There must be reasonable ground to be-
lieve that the evil to be prevented is a serious one.
Every denunciation of existing law tends in some
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measure to increase the probability that there will
be violation of it. Condonation of a breach enhances
the probability. Expressions of approval add to the
probability. Propagation of the criminal state of mind
by teaching syndicalism increases it. Advocacy of
lawbreaking heightens it still further. But even ad-
vocacy of violation, however reprehensible morally,
is not a justification for denying free speech where
the advocacy falls short of incitement and there is
nothing to indicate that the advocacy would be im-
mediately acted on. The wide difference between
advocacy and incitement, between preparation and
attempt, between assembling and conspiracy, must
be borne in mind. In order to support a finding of
clear and present danger it must be shown either
that immediate serious violence was to be expected
or was advocated, or that the past conduct furnished
reason to believe that such advocacy was then con-
templated.

Those who won our independence by revolution
were not cowards. They did not fear political change.
They did not exalt order at the cost of liberty. To
courageous, self-reliant men, with confidence in the
power of free and fearless reasoning applied through
the processes of popular government, no danger flow-
ing from speech can be deemed clear and present,
unless the incidence of the evil apprehended is so
imminent that it may befall before there is oppor-
tunity for full discussion. If there be time to expose
through discussion the falsehood and fallacies, to
avert the evil by the processes of education, the rem-
edy to be applied is more speech, not enforced silence.
[Emphasis added.] Only an emergency can justify
repression. Such must be the rule if authority is to
be reconciled with freedom. Such, in my opinion,
is the command of the Constitution. It is therefore
always open to Americans to challenge a law abridg-
ing free speech and assembly by showing that there
was no emergency justifying it.

Moreover, even imminent danger cannot justify
resort to prohibition of these functions essential to
effective democracy, unless the evil apprehended is
relatively serious. Prohibition of free speech and as-
sembly is a measure so stringent that it would be
inappropriate as the means for averting a relatively
trivial harm to society. A police measure may be
unconstitutional merely because the remedy, al-
though effective as means of protection, is unduly
harsh or oppressive. Thus, a state might, in the
exercise of its police power, make any trespass upon
the land of another a crime regardless of the results
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or of the intent or purpose of the trespasser. It might,
also, punish an attempt, a conspiracy, or an incite-
ment to commit the trespass. But it is hardly con-
ceivable that this court would hold constitutional a
statute which punished as a felony the mere vol-
untary assembly with a society formed to teach that
pedestrians had the moral right to cross uninclosed,
unposted, waste lands and to advocate their doing
so, even if there was imminent danger that advocacy
would lead to a trespass. The fact that speech is
likely to result in some violence or in destruction of
property is not enough to justify its suppression.
There must be the probability of serious injury to
the State. Among free men, the deterrents ordinarily
to be applied to prevent crime are education and
punishment for violations of the law, not abridgment
of the rights of free speech and assembly.

* * * Whenever the fundamental rights of free
speech and assembly are alleged to have been in-
vaded, it must remain open to a defendant to present
the issue whether there actually did exist at the time
a clear danger, whether the danger, if any, was im-
minent, and whether the evil apprehended was one
so substantial as to justify the stringent restriction
interposed by the Legislature. The legislative dec-
laration, like the fact that the statute was passed and
was sustained by the highest court of the State, cre-
ates merely a rebuttable presumption that these con-
ditions have been satisfied.

Whether in 1919, when Ms. Whitney did the
things complained of, there was in California such
clear and present danger of serious evil, might have
been made the important issue in the case. She
might have required that the issue be determined
either by the court or the jury. She claimed below
that the statute as applied to her violated the federal
Constitution; but she did not claim that it was void
because there was no clear and present danger of
serious evil, nor did she request that the existence
of these conditions of a valid measure thus restricting
the rights of free speech and assembly be passed upon
by the court or a jury. On the other hand, there was
evidence on which the court or jury might have
found that such danger existed. I am unable to assent
to the suggestion in the opinion of the court that
assembling with a political party, formed to advocate
the desirability of a proletarian revolution by mass
action at'some date necessarily far in the future, is
not a right within the protection of the Fourteenth
Amendment. In the present case, however, there
was other testimony which tended to establish the

existence of a conspiracy, on the part of members
of the International Workers of the World, to com-
mit present serious crimes, and likewise to show that
such a conspiracy would be furthered by the activity
of the society of which Ms. Whitney was a member.
Under these circumstances the judgment of the State
court cannot be disturbed.

& & %

Justice Holmes joins in this opinion.

COMMENT

It should be noted that Justice Brandeis only reluc-
tantly agreed that the due process clause of the Four-
teenth Amendment applied to matters of substantive
law, i.e., imposed a freedom of speech and press
limitation on state power. Law and journalism stu-
dents should observe how the modern American law
of speech and press rests on judicial interpretation
and creativity and how relatively small a role is played
by the formal text, the actual language of the con-
stitutional document.

In his discussion of the clear and present danger
doctrine, Brandeis stressed that the crucial factor is
the immediacy of the danger legislated against. As
he puts it, “Only an emergency can justify repres-
sion.” The corrective for communications objec-
tionable to the state is expression to the contrary. It
is only when the “evil apprehended is so imminent
that it may befall before there is opportunity for full
discussion” that the legislature may act. Brandeis
makes it very clear, however, that a legislative judg-
ment that the danger is too immediate and too grave
to justify reliance on corrective discussion is not
conclusive. As he says, the “enactment of the statute
alone cannot alone establish the facts which are
essential to its validity.” There must be a reasonable
basis for the legislative conclusion or for the state’s
conclusion that a particular repressive statute should
be applied because of the imminent danger of the
occurrence of a prohibited substantive evil.

This insistence that the courts have the last word
in analyzing whether the clear and present danger
doctrine should be applied is of the utmost impor-
tance. Otherwise, all the legislature would have to
do to comply formally with the clear and present
danger doctrine would be to merely recite, as the
California legislature did in its Criminal Syndical-
ism Act, that it is concerned with the “immediate
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preservation of the public peace and safety.” By such
a formalism, the supposed protection of a consti-
tutional guarantee of freedom of speech and press
would be effectively destroyed.

The Brandeis opinion in Whitney, as we have
seen, was the charter for a revised clear and present
danger doctrine. Yet, in the end, and despite the
eloquence of Brandeis, the conviction of Anita
Whitney was affirmed, a result which, it should be
noted, was joined in by Justice Holmes.!

Functionally, how useful has the clear and pres-
ent danger doctrine actually proven to be? Dean
Robert McKay, in a study of the First Amendment,
answered the question very pragmatically. Counting
cases from 1919 to 1937, Professor McKay con-
cluded: “In its first eighteen years the clear and pres-
ent danger test amounted only to this: one majority
opinion (upholding the conviction claimed to abridge
the freedom of speech), one concurrence, and five
dissents.” See McKay, The Preference for Freedom,
34 N.Y.U.L.Rev. 1182 at 1207 (1959).

The Preferred Position Theory

Courts have often declared that they grant a pre-
sumption of constitutionality to challenged legisla-
tion. In United States v. Carolene Products Co.,
304 U.S. 144 (1938), in which the issue was a federal
statute concerning economic regulation, Chief Jus-
tice Harlan Stone, writing for the Court, voiced the
familiar view that the legislative judgment should
be accorded a presumption of constitutionality. But
in a famous footnote Stone stated that he would
exempt a certain class of legislation from the scope
of such a presumption. 304 U.S. 144 at 152-153,
fn. 4:

There may be narrower scope for operation of the
presumption of constitutionality when legislation ap-
pears on its face to be within a specific prohibition of
the Constitution, such as those of the first ten amend-
ments, which are deemed equally specific when held
to be embraced within the Fourteenth.

It is unnecessary to consider now whether legislation
which restricts those political processes which can or-
dinarily be expected to bring about repeal of undesir-
able legislation, is to be subjected to more exacting

1. A very similar criminal syndicalism Ohio statute was invalidated by the Sup
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judicial scrutiny under the general prohibitions of the

Fourteenth Amendment than are most other types of

legislation. On restrictions upon the right to vote, see

Nixon v. Condon, 286 U.S. 73; on restraints upon the

dissemination of information, see Near v. Minnesota

ex rel. Olson, 283 U.S. 697, 713-714, 718-720, 722;

Grosjean v. American Press Co., 297 U.S. 233; on

interferences with political organizations, see Whitney

v. California, 274 U.S. 357, 373-378; and see Holmes,

J., in Gitlow v. New York, 268 U.S. 652, 673; as to

prohibition of peaceable assembly, see De Jonge v.

Oregon, 299 U.S. 353, 365.

Nor need we inquire whether similar considerations
enter into the review of statutes directed at particular
religious, Pierce v. Society of Sisters, 368 U.S. 510,
or national, Meyer v. Nebraska, 262 U.S. 390, or
racial minorities; Nixon v. Condon, supra: whether
prejudice against discrete and insular minorities may
be a special condition, which tends seriously to curtail
the operation of those political processes ordinarily to
be relied upon to protect minorities, and which may
call for a correspondingly more searching judicial
inquiry.

The essence of the preferred position theory stated
in Carolene Products is that legislation restricting
the political freedoms should be exposed to a more
searching and exacting judicial review than other
legislative challenges. Stone said there is a judicial
responsibility to protect political freedom particu-
larly. Restriction of political freedom, unlike other
legislative restrictions, endangers the health of the
political process. One of the reasons for affording
considerable latitude to legislation in constitutional
questions is because broad participation in decision
making is a value of high dimension in a democratic
society. Generally, the legislative process rather than
the judicial process is considered more capable of
demonstrating and providing such participation. But,
if the legislature disenfranchises a segment of the
electorate, or restrains freedom of expression so that
the electorate is not sufficiently informed to be able
to engage rationally in decision making, then the
reason for extending the benefit of the doubt to con-
tested legislation is removed. This theory, the “pre-
ferred position” or “preferred freedoms” theory of
the First Amendment, declares that legislation con-
cerning the political freedoms protected by the First
Amendment shall not be able to claim the normal

Court in Brandenburg v. Ohio, 395 U.S. 444 (1969). Brandenburg

also reversed the decision of the Court in Whitney: “The contrary teaching of Whitney v. California, cannot be supported, and that decision is therefore

overruled.” Sec Brandenburg v. Ohio, this text, p. 29.
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presumption of constitutionality afforded to legis-
lation in general.

In appraising the preferred position along with the
other First Amendment doctrines explored in this
chapter, it should be noted that the clear and present
danger doctrine and the preferred position theory
have been thought to be “clearly related.”” Both the-
ories, it has been said, give judges an active role in
First Amendment interpretation and, though they
do not provide the certainty of the absolutist ap-
proach, they do “in contrast to the pseudo-standards
of the reasonableness and balancing doctrines” offer
“positive and workable standards to guide judicial
judgment.” See Pritchett, The American Constitu-
tion, 429 (2d ed. 1968).

Professor C. H. Pritchett’s preference for the clear
and present danger and preferred position over bal-
ancing and reasonableness is that the latter tests offer
no definition or presumption to make them appli-
cable or meaningful. If competing interests are to
be balanced, how do we know which interest is to
be given what weight?

Professor Thomas Emerson accurately referred to
what he called the Burger Court’s “neglect of the
preferred position doctrine.” However, his criticism
is directed to the fact that the Court has not yet
applied the preferred position theory in a principled
across-the-board fashion: “[Wlhere it feels inclined
to defer to legislative judgment, or when it prefers
another social interest, it does not feel bound by the
preferred position doctrine.” See Emerson, First
Amendment Doctrine and the Burger Court, 68
Calif.L.Rev. 422 at 443 (1980). Although the pre-
ferred position doctrine was not to be found by name
in the opinions of the Burger court, its legacy was
occasionally visible when the Court applied a more
searching standard of review in a First Amendment
case than it would otherwise. See discussion of bal-
ancing and standards of review, text, p. 74.

Preservation of the State: Decline, Death,
and Revival of the Clear and Present
Danger Doctrine

DENNIS v. UNITED STATES
341 U.S. 494, 71 S.CT. 857, 95 L.ED. 1137 (1951).

Chief Justice Fred VINSON announced the judg-
ment of the Court and an opinion in which Justice
Reed, Justice Burton and Justice Minton join.

Petitioners were indicted in July, 1948, for vio-
lation of the conspiracy provisions of the Smith Act,
54 Stat. 671, 18 U.S.C.A. § 11, during the period
of April, 1945, to July, 1948. * * * A verdict of
guilty as to all the petitioners was returned by the
jury on October 14, 1949. The Court of Appeals
affirmed the convictions. 183 F.2d 201. We granted
certiorari, 340 U.S. 863, limited to the following
two questions: (1) Whether either § 2 or § 3 of the
Smith Act, inherently or as construed and applied
in the instant case, violates the First Amendment
and other provisions of the Bill of Rights; (2) whether
either § 2 or § 3 of the act, inherently or as con-
strued and applied in the instant case, violates the
First and Fifth Amendments because of indefiniteness.

Sections 2 and 3 of the Smith Act, 54 Stat. 671,
18 U.S.C.A. §§ 10, 11 (see present 18 U.S.C.A.
§ 2385), provide as follows:

“Sec. 2.

“(a) It shall be unlawful for any person—

“(1) to knowingly or willfully advocate, abet, ad-
vise, or teach the duty, necessity, desirability, or
propriety of overthrowing or destroying any govern-
ment in the United States by force or violence, or
by the assassination of any officer of any such gov-
emment; * * *

“(3) to organize or help to organize any society,
group, or assembly of persons who teach, advocate,
or encourage the overthrow or destruction of any
government in the United States by force or vio-
lence; or to be or become a member of, or affiliate
with, any such society, group, or assembly of per-

sons, knowing the purposes thereof.
& % %

“Sec. 3. It shall be unlawful for any person to
attempt to commit, or to conspire to commit, any
of the acts prohibited by the provisions of * * * this
title.”

The indictment charged the petitioners with wil-
fully and knowingly conspiring (1) to organize as the
Communist Party of the United States of America
a society, group and assembly of persons who teach
and advocate the overthrow and destruction of the
Government of the United States by force and vio-
lence, and (2) knowingly and wilfully to advocate
and teach the duty and necessity of overthrowing
and destroying the Government of the United States
by force and violence. The indictment further al-
leged that § 2 of the Smith Act proscribes these acts
and that any conspiracy to take such action is a
violation of § 3 of the act.
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Our limited grant of the writ of certiorari has re-
moved from our consideration any question as to
the sufficiency of the evidence to support the jury’s
determination that petitioners are guilty of the of-
fense charged. Whether on this record petitioners
did in fact advocate the overthrow of the Govern-
ment by force and violence is not before us, and we
must base any discussion of this point upon the
conclusions stated in the opinion of the Court of
Appeals, which treated the issue in great detail. That
court held that the record amply supports the nec-
essary finding of the jury that petitioners, the leaders
of the Communist Party in this country, * * * in-
tended to initiate a violent revolution whenever the
propitious occasion appeared.

% % 8

The obvious purpose of the statute is to protect
existing government, not from change by peaceable,
lawful and constitutional means, but from change
by violence, revolution and terrorism. That it is
within the power of the Congress to protect the gov-
ermnment of the United States from armed rebellion
is a proposition which requires little discussion.
Whatever theoretical merit there may be to the ar-
gument that there is a “right” to rebellion against
dictatorial governments is without force where the
existing structure of the government provides for
peaceful and orderly change. We reject any prin-
ciple of governmental helplessness in the face of
preparation for revolution, which principle, carried
to its logical conclusion, must lead to anarchy. No
one could conceive that it is not within the power
of Congress to prohibit acts intended to overthrow
the government by force and violence. The question
with which we are concerned here is not whether
Congress has such power, but whether the means
which it has employed conflict with the First and
Fifth Amendments to the Constitution.

One of the bases for the contention that the means
which Congress has employed are invalid takes the
form of an attack on the face of the statute on the
grounds that by its terms it prohibits academic dis-
cussion of the merits of Marxism-Leninism, that it
stifles ideas and is contrary to all concepts of a free
speech and a free press. * * *

The very language of the Smith Act negates the
interpretation which petitioners would have us im-
pose on that act. It is directed at advocacy, not dis-
cussion. Thus, the trial judge properly charged the
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jury that they could not convict if they found that
petitioners did “no more than pursue peaceful stud-
ies and discussions or teaching and advocacy in the
realm of ideas.” He further charged that it was not
unlawful “to conduct in an American college and
university a course explaining the philosophical the-
ories set forth in the books which have been placed
in evidence.” Such a charge is in strict accord with
the statutory language, and illustrates the meaning
to be placed on those words. Congress did not intend
to eradicate the free discussion of political theories,
to destroy the traditional rights of Americans to dis-
cuss and evaluate ideas without fear of governmental
sanction. Rather Congress was concerned with the
very kind of activity in which the evidence showed
these petitioners engaged.

But although the statute is not directed at the
hypothetical cases which petitioners have conjured,
its application in this case has resulted in convictions
for the teaching and advocacy of the overthrow of
the government by force and violence, which, even
though coupled with the intent to accomplish that
overthrow, contains an element of speech. For this
reason, we must pay special heed to the demands
of the First Amendment marking out the boundaries
of speech. * * *

[TThis Court has recognized the inherent value of
free discourse. An analysis of the leading cases in
this Court which have involved direct limitations
on speech, however, will demonstrate that both the
majority of the Court and the dissenters in particular
cases have recognized that this is not an unlimited,
unqualified right, but that the societal value of speech
must, on occasion, be subordinated to other values
and considerations.

L

The rule we deduce from these cases [following
Schenck] is that where an offense is specified by a
statute in nonspeech or nonpress terms, a conviction
relying upon speech or press as evidence of violation
may be sustained only when the speech or publi-
cation created a “clear and present danger” of at-
tempting or accomplishing the prohibited crime,
e.g., interference with enlistment. The dissents, * * *
in emphasizing the value of speech, were addressed
to the argument of the sufficiency of the evidence.
Speech is not an absolute, above and beyond control
by the legislature when its judgment, subject to re-
view here, is that certain kinds of speech are so
undesirable as to warrant criminal sanction. * * *
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In this case we are squarely presented with the
application of the “clear and present danger” test,
and must decide what that phrase imports. We first
note that many of the cases in which this Court has
reversed convictions by use of this or similar tests
have been based on the fact that the interest which
the State was attempting to protect was itself too
insubstantial to warrant restriction of speech. * * *
Overthrow of the Government by force and violence
is certainly a substantial enough interest for the Gov-
ernment to limit speech. Indeed this is the ultimate
value of any society, for if a society cannot protect
its very structure from armed internal attack, it must
follow that no subordinate value can be protected.
If, then, this interest may be protected, the literal
problem which is presented is what has been meant
by the use of the phrase “clear and present danger”
of the utterances bringing about the evil within the
power of Congress to punish.

Obviously, the words cannot mean that before
the Covernment may act, it must wait until the
putsch is about to be executed, the plans have been
laid and the signal is awaited. If Government is
aware that a group aiming at its overthrow is at-
tempting to indoctrinate its members and to commit
them to a course whereby they will strike when the
leaders feel the circumstances permit, action by the
Government is required. * * * Certainly an attempt
to overthrow the Government by force, even though
doomed from the outset because of inadequate num-
bers or power of the revolutionists, is a sufficient
evil for Congress to prevent. The damage which
such attempts create both physically and politically
to a nation makes it impossible to measure the va-
lidity in terms of the probability of success, or the
immediacy of a successful attempt. In the instant
case the trial judge charged the jury that they could
not convict unless they found that petitioners in-
tended to overthrow the Government “as speedily
as circumstances would permit.” This does not mean,
and could not properly mean, that they would not
strike until there was certainty of success. What was
meant was that the revolutionists would strike when
they thought the time was ripe. We must therefore
reject the contention that success or probability of
success is the criterion.

The situation with which Justices Holmes and
Brandeis were concerned in Gitlow was a compar-
atively isolated event, bearing little relation in their
minds to any substantial threat to the safety of the

community. * * * They were not confronted with
any situation comparable to the instant one—the
development of an apparatus designed and dedicated
to the overthrow of the Government, in the context
of world crisis after crisis.

Chief Judge Learned Hand, writing for the ma-
jority below, interpreted the phrase as follows: “In
each case [courts] must ask whether the gravity of
the ‘evil; discounted by its improbability, justifies
such invasion of free speech as is necessary to avoid
the danger” 183 F.2d at 212. We adopt this state-
ment of the rule. (Emphasis added.] As articulated
by Chief Judge Hand, it is as succinct and inclusive
as any other we might devise at this time. It takes
into consideration those factors which we deem rel-
evant, and relates their significances. More we can-
not expect from words.

* & &

We hold that §§ 2(aX1), 2(aX3)and 3 of the Smith
Act, do not inherently, or as construed or applied
in the instant case, violate the First Amendment
and other provisions of the Bill of Rights, or the
First and Fifth Amendments because of indefinite-
ness. Petitioners intended to overthrow the Govern-
ment of the United States as speedily as the circum-
stances would permit. Their conspiracy to organize
the Communist Party and to teach and advocate the
overthrow of the Government of the United States
by force and violence created a “clear and present
danger” of an attempt to overthrow the Government
by force and violence. They were properly and con-
stitutionally convicted for violation of the Smith
Act. The judgments of conviction are affirmed.

Affirmed.

Justice Clark took no part in the consideration or
decision of this case.

Justice FRANKFURTER, concurring:

LR B

But even the all-embracing power and duty of
self-preservation are not absolute. Like the war power,
which is indeed an aspect of the power of self-pres-
ervation, it is subject to applicable constitutional
limitations. See Hamilton v. Kentucky Distilleries
Co., 251 U.S. 146, 156. Our Constitution has no
provision lifting restrictions upon governmental au-
thority during periods of emergency, although the
scope of a restriction may depend on the circum-
stances in which it is invoked.
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The First Amendment is such a restriction. It
exacts obedience even during periods of war; it is
applicable when war clouds are not figments of the
imagination no less than when they are. * * * The
right of a man to think what he pleases, to write
what he thinks, and to have his thoughts made avail-
able for others to hear or read has an engaging ring
of universality. The Smith Act and this conviction
under it no doubt restrict the exercise of free speech
and assembly. Does that, without more, dispose of
the matter?

* % 8

Absolute rules would inevitably lead to absolute
exceptions, and such exceptions would eventually
corrode the rules. The demands of free speech in a
democratic society as well as the interest in national
security are better served by candid and informed
weighing of the competing interests, within the con-
fines of the judicial process, than by announcing
dogmas too inflexible for the non-Euclidian prob-
lems-to be solved.

But how are competing interests to be assessed?
Since they are not subject to quantitative ascertain-
ment, the issue necessarily resolves itself into asking,
who is to make the adjustment?>—who is to balance
the relevant factors and ascertain which interest is
in the circumstances to prevail? Full responsibility
for the choice cannot be given to the courts. Courts
are not representative bodies. They are not designed
to be a good reflex of a democratic society. Their
judgment is best informed, and therefore most de-
pendable, within narrow limits. Their essential quality
is detachment, founded on independence. History
teaches that the independence of the judiciary is
jeopardized when courts become embroiled in the
passions of the day and assume primary responsi-
bility in choosing between competing political, eco-
nomic and social pressures.

Primary responsibility for adjusting the interests
which compete in the situation before us of necessity
belongs to the Congress. The nature of the power
to be exercised by this Court has been delineated in
decisions not charged with the emotional appeal of
situations such as that now before us. We are to set
aside the judgment of those whose duty it is to leg-
islate only if there is no reasonable basis for it. We
are to determine whether a statute is sufficiently
definite to meet the constitutional requirements of
due process, and whether it respects the safeguards
against undue concentration of authority secured by

MASS COMMUNICATION LAW

separation of power. We must assure faimess of pro-
cedure, allowing full scope to governmental discre-
tion but mindful of its impact on individuals in the
context of the problem involved. And, of course,
the proceedings in a particular case before us must
have the warrant of substantial proof. Beyond these
powers we must not go; we must scrupulously ob-
serve the narrow limits of judicial authority even
though self-restraint is alone set over us. Above all
we must remember that this Court’s power of ju-
dicial review is not “an exercise of the powers of a
super-Legislature.” g

L B J

In all fairness, the argument cannot be met by
reinterpreting the Court’s frequent use of “clear” and
“present” to mean an entertainable “probability.” In
giving this meaning to the phrase “clear and present
danger,” the Court of Appeals was fastidiously con-
fining the rhetoric of opinions to the exact scope of
what was decided by them. We have greater re-
sponsibility for having given constitutional support,
over repeated protests, to uncritical libertarian gen-
eralities. * * *

Justice Black, dissenting.

& & 8

Justice DOUGLAS, dissenting.

s s

The vice of treating speech as the equivalent of
overt acts of a treasonable or seditious character is
emphasized by a concurring opinion, [Justice Jack-
son], which by invoking the law of conspiracy makes
speech do service for deeds which are dangerous to
society. The doctrine of conspiracy has served di-
verse and oppressive purposes and in its broad reach
can be made to do great evil. But never until today
has anyone seriously thought that the ancient law
of conspiracy could constitutionally be used to turn
speech into seditious conduct. Yet that is precisely
what is suggested. I repeat that we deal here with
speech alone, not with speech plus acts of sabotage
or unlawful conduct. Not a single seditious act is
charged in the indictment. To make a lawful speech
unlawful because two men conceive it is to raise the
law of conspiracy to appalling proportions. That course
is to make a radical break with the past and to violate
one of the cardinal principles of our constitutional
scheme.

Free speech has occupied an exalted position be-
cause of the high service it has given our society.
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Its protection is essential to the very existence of a
democracy. The airing of ideas releases pressures
which otherwise might become destructive. When
ideas compete in the market for acceptance, full and
free discussion exposes the false and they gain few
adherents. Full and free discussion even of ideas we
hate encourages the testing of our own prejudices
and preconceptions. Full and free discussion keeps
a society from becoming stagnant and unprepared
for the stresses and strains that work to tear all civ-
ilizations apart.

Full and free discussion has indeed been the first
article of our faith. We have founded our political
system on it. It has been the safeguard of every
religious, political, philosophical, economic, and
racial group amongst us. We have counted on it to
keep us from embracing what is cheap and false; we
have trusted the common sense of our people to
choose the doctrine true to our genius and to reject
the rest. This has been the one single outstanding
tenet that has made our institutions the symbol of
freedom and equality. We have deemed it more
costly to liberty to suppress a despised minority than
to let them vent their spleen. We have above all else
feared the political censor. We have wanted a land
where our people can be exposed to all the diverse
creeds and cultures of the world.

There comes a time when even speech loses its
constitutional immunity. Speech innocuous one year
may at another time fan such destructive flames that
it must be halted in the interests of the safety of the
Republic. That is the meaning of the clear and pres-
ent danger test. When conditions are so critical that
there will be no time to avoid the evil that the speech
threatens, it is time to call a halt. Otherwise, free
speech which is the strength of the Nation will be
the cause of its destruction.

& % %

COMMENT

Functionally speaking, Vinson really follows the old
“reasonableness” test of Justice Sanford in Gitlow.
Vinson’s formulation of the clear and present danger
doctrine is hardly the same as that articulated by
Brandeis in his concurrence in Whitney. Vinson
said he endorsed the test employed by Judge Learned
Hand which was “whether the gravity of the ‘evil;
discounted by its improbability, justifies such in-

vasion of free speech as is necessary to avoid the
danger.” Vinson said that the clear and present dan-
ger test, thus understood, could not mean that the
govemnment action is prohibited “until the putsch is
about to be executed.” Reasoning that “success or
probability of success is not the criterion,” Vinson
disregarded the factor of time in applying the clear
and present danger test.

For Brandeis, time was the key factor in deter-
mining whether legislation designed to protect the
security of the state was constitutional. See Pritchett,
The American Constitution (2d ed. 1968). In the
Brandeis view, the integrity of the public order was
strengthened by free discussion. As Brandeis put it
in Whitney: “the path of safety lies in the opportunity
to discuss freely supposed grievances and proposed
remedies.”

The crucial inquiry, according to Brandeis, was
whether the “evil apprehended is so imminent that
it may befall before there is opportunity for discus-
sion.” But inquiry into the imminence of the dan-
ger—the factor of time—is precisely what Vinson
excluded from his reformulation of clear and present
danger. In Dennis, Chief Justice Vinson professedly
used the clear and present danger doctrine to assess
the constitutionality of the Smith Act, but, in truth,
he completely revised it so that it provided far less
protection to freedom of expression than the Bran-
deis conception of clear and present danger. If the
imminence of a danger is quite remote, then in the
weighing process which constitutional adjudication
involves, the value of freedom of expression should
not be subordinated to the value of national security.
Arguably, under such an approach the Smith Act
should be held unconstitutional since the Smith Act
had been interpreted by the Justice Department to
proscribe “advocacy.” But surely advocacy should be
protected from federal legislative restriction under
the First Amendment in the absence of an imminent
danger under the clear and present danger formu-
lation. Vinson changed the clear and present danger
doctrine to the “clear danger” or “clear and probable
danger” doctrine. Vinson’s “clear danger” rationale,
however, merely asked whether a grave threat was
posed to the state in the future if not now. Obviously,
under such a weighing process the likelihood of a
statute’s being held violative of the First Amendment
was far less likely.

Frankfurter’s long concurrence in Dennis argued
for a balancing approach for cases where the values
of freedom of expression and national security are
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in conflict. But Frankfurter intended the balancing
to be done by the Congress rather than by the Court.
What difference does it make? It is Congress which
has passed the law which is under attack as violative
of the First Amendment. If the congressional de-
termination is to be upheld on the theory that the
congressional balancing decision should be re-
spected, there is no place for judicial review.

Did Frankfurter’s opinion in Dennis overlook the
point that majoritarianism and constitutionalism are
not necessarily synonymous? The idea of constitu-
tional limitation, after all, is to protect certain values
from legislative repression, to limit the majority.
Therefore, it is somewhat anomalous to make ma-
joritarianism the dominant value in a consideration
of the meaning of a constitutional limitation.

Contrast Chief Justice Stone’s differing view on
the impermissibility of democratic repression (lim-
itation on basic freedoms enacted by freely elected
legislatures) in the famous footnote in United States
v. Carolene Products, 304 U.S. 144 at 152, n. 4
(1938). In that opinion, Stone raised but deferred
consideration of the question “whether legislation
which restricts those political processes which can
ordinarily be expected to bring about repeal of un-
desirable legislation, is to be subjected to more ex-
acting judicial scrutiny under the general prohibi-
tions of the Fourteenth Amendment than are most
other types of legislation.” According special judicial
scrutiny to legislation restricting freedom of expres-
sion has been called the “preferred position” theory
of freedom of expression. How does this theory differ
from Frankfurter’s balancing approach in Dennis?
Frankfurter appeared to be saying that a presumption
of validity should be given to the preference of the
majority as reflected in an enacted statute, while
Stone appeared to be saying that in freedom of
expression cases the presumption should be against
the legislative judgment.

Of the law of conspiracy Justice Jackson, in a
concurring opinion, said that “Congress may make
it a crime to conspire with Gthers to do what an
individual may lawfully do on his own.”

What does this statement mean for the law of
freedom of expression? Assume that an editor of a
radical newspaper had published an editorial stating
that the war in Vietnam was unconstitutional and
illegal and that draft resisters merited the approval
of the people. Such a statement is presumably not
unlawful but rather reflects that criticism of govern-
ment which it is the purpose of the First Amendment
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to protect. Suppose, however, that the editor had
published the editorial as a member of a group united
to frustrate the efforts of the government to conduct
the war in Vietnam. Arguably it now becomes a
conspiracy and what on an individual basis was law-
ful becomes transformed into unlawful activity.

“The law of conspiracy,” Jackson concluded, “has
been the chief means at the Government's disposal
to deal with the growing problems created by such
organizations. I happen to think it is an awkward
and inept remedy, but I find no constitutional au-
thority for taking this weapon from the Government.
There is no constitutional right to ‘gang up’ on the
Government.”

Chief Justice Vinson reformulated the clear and
present danger doctrine in such a way as to make it
an entirely new test. He said that the government
can act before the putsch is executed, and the Court
rejected the “contention that success or probability
of success is the criterion.” What this approach does
is to remove the factor of time from the clear and
present danger formula. The danger must be grave
(serious), but apparently, under the Dennis case, it
is no longer necessary that it be immediate (present).
However, the function of time or imminence in the
clear and present danger doctrine was to justify leg-
islation restricting freedom of expression where there
is reason to believe that there was not enough time
for normal debate to counteract the dangers feared
by the legislature. By removing time from the clear
and present danger equation, Vinson removed the
most significant protection the doctrine provided for
freedom of expression.

Vinson adopted Learmed Hand’s formulation in
the Court of Appeals: “whether the gravity of the
evil discounted by its improbability justifies such
invasion of free speech as is necessary to avoid the
danger.” 183 F.2d at 212. Substituting a test of prob-
ability for a test of imminence greatly broadened the
scope of governmental power over freedom of
expression. Such an approach focuses attention on
the gravity of the problem (the “evil”) with which
the legislature is concerned. The Court said the
Smith Act, under which the Communist party lead-
ers were prosecuted, was concerned with the “ulti-
mate value of our society.” The nature of this ulti-
mate value? The governmental interest in self-
preservation.

The Vinson view as to what is the ultimate societal
value contrasted sharply with that of Justice Black,
who in his dissent argued that free speech and press
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are the preferred values, the ultimate values, in the
American constitutional system.

As a result of the Dennis decision, the government
brought many prosecutions under the Smith Act
against minor Communist party leaders. The Su-
preme Court refused to review any of these cases
until 1955 when it finally granted certiorari in Yates
v. United States, 354 U.S. 298 (1957). The Court’s
decision, per Justice Harlan, two years later osten-
sibly clarified the Dennis holding. Actually, it con-
tracted the scope of the Dennis case, revived the
constitutional law of freedom of expression from its
low point in Dennis six years before, and made it
far more difficult for the government to obtain con-
victions under the Smith Act. Of the fourteen de-
fendants whose convictions were before the Supreme
Court in Yates, five convictions were reversed, and
new trials were ordered for the rest.

The most authoritative portion of the Yates case
is certainly Justice Harlan’s statement that the “es-
sence of the Dennis holding” only sanctioned the
restriction of “advocacy found to be directed to ‘ac-
tion for the accomplishment of forcible over-
throw.” ” In his dissent, Justice Tom Clark said, as
he read Chief Justice Vinson’s opinion in Dennis,
that he saw no basis for the distinction between
advocacy of unlawful action and advocacy of abstract
doctrine which Harlan said was the heart of the
Dennis case. For Justice Clark’s point of view at least
this much can be said: the two lower federal courts
in Yates also joined him in “misconceiving” the
Dennis case. Justice Harlan’s “reading” of Dennis
in Yates may have been merely an indirect way of
reversing Dennis.

How does the distinction between advocacy of
abstract doctrine and advocacy of unlawful action
expand the area of expression the government may
not restrict?

The Dennis case was decided in 1951 during the
beginning of the red-baiting years that have since
been called the “McCarthy” era after Senator Joseph
McCarthy of Wisconsin. By 1957, the reaction against
“McCarthyism” had set in. What explanation could
be used to place Dennis and Yates in a political
perspective? What does such a perspective contrib-
ute to the discussion in Dennis about whether it is
more appropriate for the judiciary or the legislature
to make ultimate political choices?

In his dissent Justice Black said that the “First
Amendment provides the only kind of security sys-
tem which can preserve a free government.” This

remark was designed to rebut Vinson’s contention
in Dennis that self-preservation is the ultimate value
of a society and Frankfurter’s contention that self-
preservation is an independent constitutional value
which competes with freedom of expression. What
is the nature of Justice Black’s argument here?
What was the status of the “clear and present”
danger doctrine after Dennis and Yates? No clear
answer to this question was provided by the Supreme
Court until 1969 when the Court quietly resurrected
the “clear and present danger” doctrine in Bran-

denburg v. Ohio.

BRANDENBURG v. OHIO
395 U.S. 444, 89 S.CT. 1827, 23 L.ED.2D 430 (1969).

PER CURIAM.

The appellant, a leader of a Ku Klux Klan group,
was convicted under the Ohio Criminal Syndicalism
statute for “advocat[ing] * * * the duty, necessity,
or propriety of crime, sabotage, violence, or unlaw-
ful methods of terrorism as a means of accomplish-
ing industrial or political reform” and for “volun-
tarily assembl[ing] with any society, group, or
assemblage of persons formed to teach or advocate
the doctrines of criminal syndicalism.” Ohio Rev.Code
Ann. § 2923.13. He was fined $1,000 and sen-
tenced to one to 10 years’ imprisonment. The ap-
pellant challenged the constitutionality of the crim-
inal syndicalism statute under the First and Fourteenth
Amendments to the United States Constitution, but
the intermediate appellate court of Ohio affirmed
his conviction without opinion. The Supreme Court
of Ohio dismissed his appeal, sua sponte, “for the
reason that no substantial constitutional question
exists herein.” It did not file an opinion or explain
its conclusions. Appeal was taken to this Court, and
we noted probable jurisdiction. 393 U.S. 948 (1968).
We reverse.

The record shows that a man, identified at trial
as the appellant, telephoned an announcer-reporter
on the staff of a Cincinnati television station and
invited him to come to a Ku Klux Klan “rally” to
be held at a farm in Hamilton County. With the
cooperation of the organizers, the reporter and a
cameraman attended the meeting and filmed the
events. Portions of the films were later broadcast on
the local station and on a national network.

The prosecution’s case rested on the films and on
testimony identifying the appellant as the person
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who communicated with the reporter and who spoke
at the rally. The state also introduced into evidence
several articles appearing in the film, including a
pistol, a rifle, a shotgun, ammunition, a Bible, and
a red hood worn by the speaker in the films.

One film showed 12 hooded figures, some of whom
carried firearms. They were gathered around a large
wooden cross, which they burned. No one was pres-
ent other than the participants and the newsmen
who made the film. Most of the words uttered during
the scene were incomprehensible when the film was
projected, but scattered phrases could be understood
that were derogatory of Negroes and, in one in-
stance, of Jews.! Another scene on the same film
showed the appellant, in Klan regalia, making a
speech. The speech, in full, was as follows:

“This is an organizers’ meeting. We have had
quite a few members here today which are—we have
hundreds, hundreds of members throughout the State
of Ohio. I can quote from a newspaper clipping from
the Columbus, Ohio Dispatch, five weeks ago Sun-
day morning. The Klan has more members in the
State of Ohio than does any other organization.
We're not a revengent organization, but if our Pres-
ident, our Congress, our Supreme Court, continues
to suppress the white, Caucasian race, it's possible
that there might have to be some revengeance taken.

“We are marching on Congress July the Fourth,
four hundred thousand strong. From there we are
dividing into two groups, one group to march on
St. Augustine, Florida, the other group to march
into Mississippi. Thank you.”

The second film showed six hooded figures one
of whom, later identified as the appellant, repeated
a speech very similar to that recorded on the first
film. The reference to the possibility of “revenge-
ance” was omitted, and one sentence was added:
“Personally, I believe the nigger should be returned
to Africa, the Jew returned to Israel.” Though some
of the figures in the films carried weapons, the speaker
did not.

The Ohio Criminal Syndicalism Statute was en-
acted in 1919. From 1917 to 1920, identical or quite
similar laws were adopted by 20 States and two ter-
ritories. E. Dowell, A History of Criminal Syndi-
* * * [L]ater decisions have fashioned the principle
calism Legislation in the United States 21 (1939).

1. The significant portions that could be understood were:
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that the constitutional guarantees of free speech and
free press do not permit a State to forbid or proscribe
advocacy of the use of force or of law violation except
where such advocacy is directed to inciting or pro-
ducing imminent lawless action and is likely to in-
cite or produce such actions. * * * A statute which
fails to draw this distinction impermissibly intrudes
upon the freedoms guaranteed by the First and Four-
teenth Amendments. It sweeps within its condem-
nation speech which our Constitution has immu-
nized from governmental control. * * *

Measured by this test, Ohio’s Criminal Syndi-
calism Act cannot be sustained. The act punishes
persons who “advocate or teach the duty, necessity,
or propriety” of violence “as a means of accomplish-
ing industrial or political reform”; or who publish
or circulate or display any book or paper containing
such advocacy; or who “justify” the commission of
violent acts “with intent to exemplify, spread or ad-
vocate the propriety of the doctrines of criminal
syndicalism”; or who “voluntarily assemble” with a
group formed “to teach or advocate the doctrines of
criminal syndicalism.” Neither the indictment nor
the trial judge’s instructions to the jury in any way
refined the statute’s bald definition of the crime in
terms of mere advocacy not distinguished from in-
citement to imminent lawless action.

Accordingly, we are here confronted with a statute
which, by its own words and as applied, purports to
punish mere advocacy and to forbid, on pain of
criminal punishment, assembly with others merely
to advocate the described type of action. Such a
statute falls within the condemnation of the First
and Fourteenth. Amendments. * * *

Reversed.

BRANDENBURG AND THE REVIVAL OF THE
DANGER DOCTRINE

In Brandenburg v. Ohio, 395 U.S. 444 (1969), the
Supreme Court held the Ohio criminal syndicalism
statute void on its face for failing to distinguish be-
tween mere advocacy of ideas and incitement to
unlawful conduct. Nearly half a century earlier, a
California cniminal anarchy statute suffering an
identical weakness had been upheld by the Court

“How far is the nigger going to—yeah.”; “This is what we are going to do to the niggers.”; “A dirty nigger.”; “Send the Jews back to Israel”; “Let's
give them back to the dark garden.”; “Save America.”; “Let's go back to constitutional betterment.”; “Bury the niggers.”; “We intend to do our part.”;
“Give us our state rights.”; “Freedom for the whites.”; “Nigger will have to fight for every inch he gets from now on.”
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in the case of Whitney v. California, 274 U.S. 357
(1927). In Brandenburg, the Supreme Court turned
a corner in its approach to the legislative suppression
of politically unpopular-speech. Brandenburg ex-
pressly overruled Whitney.

Yet the Court’s approach to the Brandenburg de-
cision was perfunctory. The Supreme Court issued
its Brandenburg decision as an anonymous per cur-
iam opinion. Further, in purporting to summarize
and clarify fifty years of free speech doctrine, the
Court in Brandenburg issued a relatively short opin-
ion.

Consider the following summary of the holding
in Brandenburg:

The per curiam opinion summarized past decisions by
saying that legislative proscription of advocacy is not
constitutional except: where such advocacy (1) is di-
rected to inciting or producing imminent lawless ac-
tion, and (2) is likely to incite or produce such action.
The Court thus established a two-part test: one, the
subjection of the speaker; the other, the objective like-
lihood that the speaker will succeed in carrying out
that intent before time for further dialogue, i.e., im-
minently.

See Barron and Dienes, Constitutional Law:
Principles and Policy, 734-35 (2d Ed. 1982).

Is the Brandenburg per curiam decision an at-
tempt to abandon or revise the clear and present
danger doctrine? Does the Brandenburg decision even
mention the clear and present danger doctrine by
name?

Professor Be Vier appears to argue that the Bran-
denburg test is a different test than the clear and
present danger test.

[The Brandenburg] rule avoids the institutional limi-
tations of the clear and present danger test by both
limiting the range of external circumstances and pro-
viding some criteria for judging those circumstances.
Subversive speech is protected unless it is likely to
produce imininent lawless action. Implicitly irrele-
vant, now, is the question of the gravity of the threat-
ened evil; implicitly inappropriate is any effort to dis-
count the gravity of the evil by its improbability; implicitly
settled is the issue of whether a “remote” danger can
every be “clear”; implicitly dictated is a relatively con-
fined factual finding of the likelihood that the speech

would incite imminent lawless action.

See Be Vier, The First Amendment and Political
Speech: An Inquiry Into the Substance and Limits
of Principle, 30 Stan.L.Rev. 299 at 341 (1978).

Oregon Supreme Court Justice Hans Linde per-
ceives in the Brandenburg test several new and dis-

turbing elements. Linde, “Clear and Present Dan-
ger” Re-examined: Dissonance in the Brandenburg
Concerto, 22 Stan.L.Rev. 1163 (1970). If proscrip-
tion of free speech is to be judged, as Brandenburg
suggests, by the actual danger posed by the advocacy,
does this not render useless an examination of the
statute on its face? Under such a standard of review,
Professor Linde is concerned that a criminal anarchy
statute “might well be unconstitutional now but might
be constitutional in the light of diverse events in
1945, in 1951, in 1957, and in 1961, perhaps not
in 1966, but again in 1968.” But is such a result
necessarily objectionable? If the American system of
judicial review amounts to a continuous constitu-
tional convention, isn’t the situation Linde describes
inevitable?

Note that Brandenburg, a Ku Klux Klan organ-
izer, was tried and convicted under a criminal syn-
dicalism statute which was enacted in the early 1900s
to guard against nihilists, anarchists, and wobblies.
Ohio was one of many states which passed such laws
to meet a particular threat perceived at the time but
long since lost in oblivion. Yet the Ohio statute
remained on the books, to be resurrected in Bran-
denburg to meet a situation far afield from the sub-
ject of its origins. Would a standard of review which
required constitutional judgment of a statute on its
face improve this situation?

Justices Black and Douglas concurred in Bran-
denburg, joining in the decision to overrule Whitney
and strike down the Ohio criminal syndicalism stat-
ute. But they added separate opinions urging aban-
donment of the “clear and present danger” test for
review of laws proscribing speech (as opposed to
conduct). They also stressed their long-held belief
that Dennis was not good law.

Justice Douglas objected to the “clear and present
danger” test because he felt the test had, in the
crunch, failed to provide suthicient protection to First
Amendment interests.

Professor Blasi has advanced the thesis that courts
should bring a pathological perspective to the res-
olution of First Amendment issues. The objective
of First Amendment theory in this view “should be
to equip the first amendment to do maximum service
in those historical periods when intolerance of unor-
thodox ideas is most prevalent and when govern-
ments are most able and most likely to stifle dissent
systematically. The First Amendment, in other words,
should be targeted for the worst of times.” See Blasi,
The Pathological Perspective And The First Amend-
ment, 85 Col.L.Rev. 449 (1985).
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Blasi’s goal is to target the First Amendment to
protect expression in the “worst of times.” This is
identical to Chafee’s goal in his critique of Meik-
lejohn. But unlike Chafee, Blasi doesn’t think the
clear and present danger doctrine is up to the task.
He thinks it is too responsive to what he calls the
legitimation phenomenon:

When other social dynamics generate demands for
repression, a judicial green light can intensify those
demands. Even abstract ideas or concessions that add
balance to a libertarian tradition in normal times—
the idea for instance, that speech can be regulated
when the danger is great enough, (Brandenburg v.
Ohio), or that reckless falsehoods are not within the
ambit of protected expression—may have adverse con-
sequences by virtue of their legitimizing function in
pathological times. Blasi at 483.

For Blasi, the particular vice of the clear and
present danger doctrine, from the point of view of
the pathological perspective, is that it “directs courts
to focus on the quality or quantity of danger gen-
erated by dissenting speech.” This focus tends to
promote “the view that the nature of the danger
generated by certain forms of speech constitutes the
dominant, indeed sole, determinant of first amend-
ment protection. Such a legitimation of risk aversion
can only lend support to the forces of repression in
times of widespread worry about internal or external
threats to the society.” Blasi at 483. What defense
can be made for the clear and present danger doc-
trine against this attack? Doesn't it overlook the speech
that is saved? Brandenburg v. Ohio is not exclusively
focused on the “quantity or quality of danger.” Does
that redeem Brandenburg’s approach from Blasi’s
attack?

Professor Martin Redish has challenged Blasi’s
pathological perspective: “An emphasis in first
amendment analysis on the concrete danger of the
advocacy sought to be suppressed is quite probably
the best possible form of judicial self-defense against
the excesses of pathology.” See Redish, the Role of
Pathology In First Amendment Theory: A Skeptical
Examination, 38 Case Western L.Rev. 618 at 629
(1988).

Redish argues that a “judicial focus on the danger
of speech” has two important benefits: “the protec-
tion of basic speech values in judicial decision mak-
ing” and aiding in “the public acceptance of speech-
protective judicial decisions, during pathological
times.” Id. at 631. Redish particularly takes issue
with Blasi’s idea “that the stress placed on so-called
First Amendment ‘core’ values during pathological

MASS COMMUNICATION LAW

periods will be ameliorated by adoption of a narrow
reach of First Amendment protection during less
pressured times.” Id. at 622. He denies that there is
any such linkage and furthermore contends that the
pathological perspective “may even result in a form
of reverse dilution: refusal to extend the first amend-
ment’s scope may logically imply reduced protection
in more traditional areas of coverage.” Id. at 626.
Do you agree? How does the debate here between
Redish and Blasi differ from the debate in an earlier
generation between Chafee and Meiklejohn?

Present Uses of the Clear and Present
Danger Doctrine

The clear and present danger doctrine has been re-
lied on in the Supreme Court to resolve a variety
of First Amendment issues which arise out of press
reporting of judicial proceedings.

In Nebraska Press Association v. Stuart, 427 U.S.
539 (1976), the Supreme Court, per Chief Justice
Burger, invalidated a “gag order” prohibiting re-
porting or commentary on judicial proceedings held
in public. See text, p. 413. The Court held that
although there was not an absolute prohibition against
“gag orders” under the First Amendment, the gen-
eral presumption against prior restraints, which would
include “gag orders,” remained intact. An interesting
feature of the case is that the Court indicated that
the clear and present danger doctrine should be ap-
plied to determine whether “gag orders” are war-
ranted in particular situations. Barrett Prettyman,
press counsel in the Nebraska Press Association case,
expressed some misgivings about the use of the clear
and present danger doctrine in the case. He argued
that although the Court used the danger doctrine to
enforce the freedom of the press, lower courts may
use the clear and present danger doctrine, particu-
larly in its Dennis formulation, to validate “gag or-
ders.” It may also be argued that if the clear and
present danger doctrine is applied to the dramatic
facts of the Nebraska Press Association case, the “gag
order” should have been upheld—rather than in-
validated—a consequence which may merely illus-
trate the unsuitability of the clear and present danger
doctrine as a means to resolve free press-fair trial
problem:s.

The “Fighting Words”’ Doctrine

Despite the popularity of the phrase “clear and pres-
ent danger,” it has never served as the exclusive
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judicial method by which to adjudicate First
Amendment problems. First Amendment doctrine
is rich and various. The abundance of First Amend-
ment approaches is due primarily to the different
contexts in which First Amendment problems arise.
Thus, the “fighting words” doctrine is really a com-
mon sense response to one of the most fundamental
of free speech problems: the situation where the
exercise of free speech so endangers the public order
as to transform protected speech into the illegal ac-
tion of a riot.

CHAPLINSKY v. NEW HAMPSHIRE
315 U.S. 568, 62 S.CT. 766, 86 L.ED. 1031 (1942).

[EDITORIAL NOTE The “fighting words” doc-
trine was born in that frequent spawning ground
of First Amendment litigation, the activities of the
Jehovah's Witnesses. ]

Justice Frank MURPHY stated the facts of the case
for a unanimous court as follows: “Chaplinsky was
distributing the literature of his sect on the streets
of Rochester [New Hampshire] on a busy afternoon.
Members of the local citizenry complained to the
City Marshal * * * that Chaplinsky was denouncing
all religion as a ‘racket’. The Marshal told them that
Chaplinsky was lawfully engaged, and then warmed
Chaplinsky that the crowd was getting restless.”

The complaint charged that Chaplinsky made the
following remarks to the Marshal outside City Hall:
“You are a Goddamned racketeer and a damned
Fascist and the whole govenment of Rochester are
Fascists or agents of Fascists.”

Chaplinsky for his part said that he asked the
Marshal to arrest those responsible for the disturb-
ance. But the Marshal, according to Chaplinsky,
instead cursed him and told Chaplinsky to come
along with him. Chaplinsky was prosecuted under
a New Hampshire statute, part of which forbade
“addressing any offensive, derisive or annoying word
to any other person who is lawfully in any street or
other public place.” The'statute also forbade calling
such a person “by any offensive or derisive name.

The state supreme court put a gloss on the statute
saying no words were forbidden except such as had
a “direct tendency to cause acts of violence by the
persons to whom, individually, the remark is ad-
dressed,” and that launched the “hghting words”

concept as a First Amendment doctrine. The United
States Supreme Court quoted the New Hampshire
Supreme Court with approval: “The word ‘offensive*
is not to be defined in terms of what a particular
addressee thinks. * * * The test is what men of com-
mon intelligence would understand to be words likely
to cause an average addressee to fight. * * * The
English language has a number of words and expres-
sions which by general consent are ‘fighting words’
when said without a disarming smile. * * * Such
words, as ordinary men know, are likely to cause a
fight. * = *

“The statute, as construed, does no more than
prohibit the face-to-face words plainly likely to cause
a breach of the peace by the speaker—including
‘classical fighting words’, words in current use less
‘classical’ but equally likely to cause violence, and
other disorderly words, including profanity, obscen-
ity and threats.” [Emphasis added. |

The Supreme Court said that as limited the New
Hampshire statute did not violate the constitutional
right of free expression. The Court said “(a] statute
punishing verbal acts, carefully drawn so as not un-
likely to impair liberty of expression is not too vague
for a criminal law.” And it added: “Argument is
unnecessary to demonstrate that the appellations
‘damned racketeer’ and ‘damned Fascist’ are epithets
likely to provoke the average person to retaliation,

and thereby cause a breach of the peace.” [Emphasis
added. ]

COMMENT

The “hghting words” doctrine is very close to the
“speech plus” doctrine. Speech plus is the phrase
used in First Amendment law to describe the situ-
ation where speech or expression is intertwined with
action as in the case of picketing, demonstrating,
and parading. The admixture of action with expres-
sion renders reasonable state regulation permissible;
where pure speech alone is involved, the First
Amendment intervenes. Of course, the language
Chaplinsky spoke to the Marshal was “pure” speech.
But it was speech, in the Court’s analysis, that was
bound to provoke a physical reaction. In other words,
“fighting words” are words which are on the verge
of action. Speech plus is expression combined with
action.

On the other hand, it is not clear that Chaplinsky
himself was at a cross-over point to action when he
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made the controversial utterance to the Marshal.
'The anticipated reaction to so-called “fighting words”
is that of the listener and the audience. Why should
the audience be exempted from obeying the law,
i.e., refraining from violence, when pure speech is
engaged in by someone like Chaplinsky? By pun-
ishing Chaplinsky, doesn’t the law sanction civil
disobedience by arresting Chaplinsky rather than those
whom the law assumes, because of their short tem-
pers, will resort to violence? The Chaplinsky case is
an unusual context for the birth of the “hghting
words” doctrine. After all, the law should not pre-
sume that a police officer like the Marshal could
ever be provoked to violence by mere words.

Overbreadth problems can arise in “fighting words”
cases. Some prosecutions for “fighting words” have
been struck down when the ordinance or statute is
overbroad and punishes both “fighting words” as
well as words which do not by their very utterance
inflict damage or tend to incite an immediate breach
of the peace. Thus a Georgia statute and a New
Orleans ordinance punishing the use of “opprob-
rious language” were respectively invalidated by the
Supreme Court on the ground that such language
is, unless limited, unconstitutionally overbroad.
Gooding v. Wilson, 405 U.S. 518 (1972); Lewis v.
City of New Orleans, 408 U.S. 913 (1972) (Lewis
I); Lewis v. City of New Orleans, 415 U.S. 130
(1974), (Lewis II).

In summary, although the “fighting words” ex-
ception to First Amendment protection is still paid
formal homage in the Supreme Court, rigorous use
of the overbreadth doctrine has diminished the im-
portance of this exception. Indeed, in Lewis II, Jus-
tice Harry Blackmun, joined by Chief Justice Burger
and Justice William Rehnquist, dissented and ob-
jected to the use of the overbreadth doctrine as a
means of limiting the application of the “fighting
words” doctrine:

Overbreadth and vagueness in the field of speech, as
the present case and Gooding indicate, have become
result-oriented rubber stamps attuned to the easy and
imagined self-assurance that “one man’s vulgarity is
another’s lyric.” * * * The speech uttered by Mrs.
Lewis to the arresting officer “plainly” was profane,
“plainly” it was insulting, and “plainly” it was fighting.
1t therefore is within the reach of the ordinance, as
narrowed by Louisiana’s highest court. * * * The sug-
gestion that the ordinance is open to selective enforce-
ment is no reason to strike it down. Courts are capable
of stemming abusive application of statutes.
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Houston v. Hill: Fighting Words and the
Overbreadth Doctrine

The vital role that the overbreadth doctrine plays in
fighting words cases was highlighted in Houston v.
Hill, 107 S.Ct. 2502 (1987). For a discussion of the
related doctrine of vagueness, see text, p. 67. Ray-
mond Hill, a gay rights activist, observed a friend
intentionally stopping traffic in order to enable a
vehicle to enter traffic. Two police officers ap-
proached the friend and started talking to him. Hill
shouted to one of the officers: “Why don’t you pick
on somebody your own size?” The police officer
responded: “Are you interrupting me in my official
capacity as a Houston police officer?” Hill then
shouted: “Yes, why don’t you pick on somebody my
size?” Hill was arrested under Houston municipal
ordinance section 34-11(a) for “willfully or inten-
tionally interrupting a city policeman * * * by verbal
challenge during an investigation.” Hill was then
acquitted after a nonjury trial in municipal court.
Houston Municipal Code section 34-11(a) reads:

Sec. 34-11 assaulting or interfering with policemen.
(a) it shall be unlawful for any person to assault, strike
or in any manner oppose, molest, abuse or interrupt
any policeman in the execution of his duty, or any
person summoned to in making an arrest.

After his acquittal, Hill brought suit in federal
district court seeking a declaratory judgment that
section 34-11(a) was unconstitutional both on its
face and as it had been applied to him. The federal
district court upheld the ordinance. The Court of
Appeals held the ordinance was unconstitutionally
overbroad. The Supreme Court, per Justice Bren-
nan, held that a municipal ordinance making it
unlawful to interrupt a police officer in performance
of his duties was unconstitutionally overbroad under
the First Amendment. The Court also held that it
was not necessary for federal courts to abstain from
decision until state courts could give a narrowing
interpretation to the ordinance in question—pos-
sibly limiting it to “hghting words” or dangerous
situations. This was because the ordinance in ques-
tion was “not susceptible to a limiting construction
because its language is plain and its meaning un-
ambiguous.”

On the overbreadth point, Justice Brennan said:

Since the ordinance is “content-neutral,” and since
there is no evidence that the City has applied the or-
dinance to chill particular speakers or ideas, the City
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concludes that the ordinance is not substantially
overbroad.

We disagree with the City’s characterization for sev-
eral reasons. First, the enforceable portion of the or-
dinance deals not with core criminal conduct, but with
speech. As the City has conceded, the language in the
ordinance making it unlawful for any person to “as-
sault” or “strike” a police officer is pre-empted by the
Texas Penal Code. Accordingly, the enforceable por-
tion of the ordinance makes it “unlawful for any person
to * * * in any manner oppose, molest, abuse or in-
terrupt any policeman in the execution of his duty,”
and thereby prohibits verbal interruptions of police
officers.

Second, contrary to the City’s contention, the First
Amendment protects a significant amount of verbal
criticism and challenge directed at police officers.
“Speech is often provocative and challenging. * * *
[But it] is nevertheless protected against censorship or
punishment, unless shown likely to produce a clear
and present danger of a serious substantive evil that
rises far above public inconvenience, annoyance, or
unrest.” Terminiello v. Chicago, 337 U.S. 1, (1949).

The Houston ordinance * * * is not limited to fight-
ing words nor even to obscene or opprobrious lan-
guage, but prohibits speech that “in any manner * * *
interrupt(s]” an officer. The Constitution does not al-
low such speech to be made a crime. The freedom of
individuals verbally to oppose or challenge police ac-
tion without thereby risking arrest is one of the prin-
cipal characteristics by which we distinguish a free
nation from a police state.

The City argues, however, that even if the ordinance

encompasses some protected speech, its sweeping na-
ture is both inevitable and essential to maintain public
order. Although we appreciate the difficulties of draft-
ing precise laws, we have repeatedly invalidated laws
that provide the police with unfettered discretion to
arrest individuals for words or conduct that annoy or
offend them. * * *
Houston's ordinance criminalizes a substantial amount
of constitutionally protected speech, and accords the
police unconstitutional discretion in enforcement. The
ordinance’s plain language is admittedly violated scores
of times daily, yet only some individuals—those cho-
sen by the police in their unguided discretion—are
arrested. Far from providing the “breathing space” that
“First Amendment freedoms need * * * to survive,”
NAACP v. Button, 371 U.S. 415 (1963), the ordi-
nance is susceptible of regular application to protected
expression. We conclude that the ordinance is sub-
stantially overbroad, and that the Court of Appeals did
not err in holding it facially invalid.

Justice Powell, joined by Chief Justice Rehnquist
and Justices Scalia and O’Connor, concurred in the
judgment: * * *

[This may include verbal criticism, but I question the
implication of the Court's opinion that the First
Amendment generally protects verbal “challenge(s] di-
rected at police officers.” A “challenge” often takes the
form of opposition or interruption of performance of
duty. In many situations, speech of this type directed
at police officers will be functionally indistinguishable
from conduct that the First Amendment clearly does
not protect. For example, 1 have no doubt that a mu-
nicipality constitutionally may punish an individual
who chooses to stand near a police officer and persis-
tently attempt to engage the officer in conversation
while the officer is directing traffic at a busy intersec-
tion. Similarly, an individual, by contentious and abu-
sive speech, could interrupt an officer’s investigation
of possible criminal conduct. A person observing an
officer pursuing a person suspected of a felony could
run beside him in a public street shouting at the officer.
Similar tactics could interrupt a policeman lawfully
attempting to interrogate persons believed to be wit-
nesses to a crime. * * * But the Court unfortunately
seems to ignore this fine line and to extend First
Amendment protection to any type of verbal moles-
tation or interruption of an officer in the performance

of this duty.

The Swastika in Skokie: “Fighting Words’’?

In the considerable litigation which was spawned
from a planned march of the American Nazi party
through Skokie, Illinois, a suburb of Chicago with
a substantial Jewish population, opponents of the
march in one case attempted to take refuge in the
“fighting words” doctrine. The Illinois Supreme Court
held that the planned display of the swastika in a
community containing thousands of concentration
camp survivors did not constitute “fighting words.”
The Illinois Supreme Court overtumed a lower court
injunction against the display of the swastika on the
ground that the display was protected symbolic po-
litical speech. Village of Skokie v. National Socialist
Party, 373 N.E.2d 21 (111.1978). Enjoining such a
display was deemed to be an unconstitutional prior
restraint on the right to free speech of the American
Nazi party:

Plaintiff urges, and the appellate court has held, that
the exhibition of the Nazi symbol, the swastika, ad-
dresses to ordinary citizens a message which is tanta-
mount to fighting words. Plaintiff further asks this court
to extend Chaplinsky, which upheld a statute punish-
ing the use of such words, and hold that the fighting-
words doctrine permits a prior restraint on defendants’
symbolic speech. In our judgment we are precluded
from doing so.
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The display of the swastika, as offensive to the prin-
ciples of a free nation as the memories it recalls may
be, is symbolic political speech intended to convey to
the public the beliefs of those who display it. It does
not, in our opinion, fall within the definition of “fight-
ing words,” and that doctrine cannot be used here to
overcome the heavy presumption against the consti-
tutional validity of a prior restraint.

Nor can we find that the swastika, while not rep-
resenting fighting words, is nevertheless so offensive
and peace threatening to the public that its display can
be enjoined. We do not doubt that the sight of this
symbol is abhorrent to the Jewish citizens of Skokie,
and that the survivors of the Nazi persecutions, tor-
mented by their recollections, may have strong feelings
regarding its display. Yet it is entirely clear that this
factor does not justify enjoining defendants’ speech.

* % %

In summary, as we read the controlling Supreme Court
opinions, use of the swastika is a symbolic form of free
speech entitled to first amendment protections. Its dis-
play on uniforms or banners by those engaged in peace-
ful demonstrations cannot be totally precluded solely
because that display may provoke a violent reaction by
those who view it. Particularly is this true where, as
here, there has been advance notice by the demon-
strators of their plans so that they have become, as the
complaint alleges, “common knowledge” and those to
whom sight of the swastika banner or uniforms would
be offensive are forewarned and need not view them.
A speaker who gives prior notice of his message has
not compelled a confrontation with those who vol-
untarily listen.

The whole “fighting words” approach has been
attacked in a stimulating new book which takes the
position that a goal for First Amendment theory
should be the furtherance of tolerance within the
society. See Bollinger, The Tolerant Society: Free-
dom of Speech and Extremist Speech in America
(1986). Professor Bollinger argues that the process
of considering categories of speech such as “hghting
words” as exceptions to First Amendment protection
is misguided. The theory of cases like Chaplinsky is
that such “speech possesses such small benefit for
truth seeking” that withholding First Amendment
protection theory is justified. But, Bollinger argues,
it is not “the absence of social value that determines
whether the principle of free speech is applicable;
indeed, the perceived absence of value is, if any-
thing, a major reason for protection, or more ac-
curately, for toleration.” This is so, Bollinger says,
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not because it grants more protection to speech we
do value “but rather for the insights and lessons we
obtain about ourselves and for the increase in our
capacity for toleration generally.” In Bollinger's view,
the development of our capacity for toleration is a
social interest that must be furthered. Why should
this value be furthered? Does the First Amendment
require it? Even if developing a capability for tol-
erance is used as a yardstick for First Amendment
protection, isn’t it too imprecise a yardstick to pro-
vide any real guidance to distinguish speech that is
protected from speech that is unprotected? F inally,
the emphasis on tolerance has to be weighed against
the assault on human dignity and on individual au-
tonomy in Skokie. Tormenting the concentration
camp survivors in Skokie with the sight of hateful
and unwanted Nazi demonstrators and swastika sym-
bols surely presented such an assault. See Bollinger
at 181-82.

The Hostile Audience Problem

In Feiner v. New York, 340 U.S. 315 (1951), a
controversial speaker was interrupted in mid-sentence
by a policeman who demanded that he step down
from his soap box because the street corner audience
appeared to be getting restless. When Feiner refused
to step down, he was arrested for disturbing the peace.
The Supreme Court per Chief Justice Fred Vinson
upheld his conviction against a contention by Feiner
that his arrest violated his First Amendment rights
of free speech. Justice Felix Frankfurter, concurring
in Feiner, thought that interruption of speech by the
police was not unconstitutional when in the best
judgment of the police the speech threatened to
precipitate disorder:

It is true that breach-of-peace statutes, like most tools
of government, may be misused. Enforcement of these
statutes calls for public tolerance and intelligent police
administration. These, in the long run, must give sub-
stance to whatever this Court may say about free speech.

Feiner raises the so-called “hostile audience” prob-
lem. If the audience menaces the speaker to the
point where the physical safety of the speaker is at
stake or a general melee is threatened, are the police
ever justified in arresting the speaker even though
the speaker is not intentionally inciting to violence?
One way of resolving the problem would be to com-
pare the size of the audience with the number of
police. Presumably, if the latter were far outnum-
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bered by potentially dangerous audience members
and there was a possibility some of them were armed,
simple logistics would dictate carting away the speaker
rather than the audience. Would such an analysis
be a permissible use of the balancing test?

Whom should the police protect? The speaker or
the hostile audience.? In dissent in Feiner, Justice
Black’s answer was clear: the speaker should be
protected.

The case for arresting the speaker in a situation
where the speaker is using “fighting words,” i.e.,
words whicli can be expected to enrage the audience
and lead it to physical violence, is stronger than the
situation where the speaker’s words, on a reasonable
analysis, ought not to engender hostility leading to
physical violence.

Justice Frankfurter’s approach in Feiner was not
unlike the logistics approach to the hostile audience
problem discussed above. If speech threatens to pre-
cipitate disorder, then the police, acting on a non-
discriminatory basis, might be justified in stopping
the speech.

Justice Frankfurter's views were directly chal-
lenged by Justice Jackson in a dissenting opinion in
a companion case, Kunz v. New York, 340 U.S.
290 (1951). Kunz had obtained a street-speaking
permit in New York City, but it was later revoked
after many of his speeches aroused complaints and
threats of violence from passers-by. His subsequent
attempts to obtain a new permit were denied on the
basis of the earlier revocation. The Supreme Court
held that the denial of a new permit violated Kunz’s
First Amendment rights. In dissent, Justice Jackson
pointed out the irony of the Court’s position and
especially that of Justice Frankfurter. Of what value,
he said, is a rule against prior restraint if the Court
is willing, as in Feiner, to sanction on-the-street
arrests of volatile speakers while they are exercising
their First Amendment rights? A fairly administered
permit system, said Justice Jackson, “better protects
freedom of speech than to let everyone speak without
lcave, but subject to surveillance and to being or-
dered to stop in the discretion of the police.”

At least a permit system enables a potential speaker
to present evidence on his own behalf and to appeal
an administrative decision to a higher official. But
in Feiner, the speaker’s right to speak his mind was
violated ex parte by a police officer who unilaterally

2. See genenally Note, Hostile Audi

decided that enough was enough. Which system,
asked Justice Jackson, is more protective of First
Amendment liberty?

Justice Frankfurter’s analysis of free speech inter-
ests, prior restraint, and punishment after-the-fact
was disputed by Justices Black, Douglas, and Sher-
man Minton, who dissented in Feiner. Even if Fei-
ner’s speech was arousing potential violence among
the listening crowd, said Justice Black, the duty of
the police was to protect Feiner’s right to speak by
arresting menacing hecklers, if necessary. In this
view, silencing Feiner at the behest of the audience
or because of the policeman’s own personal preju-
dice against the speaker’s views was not an appro-
priate alternative. Justice Black agreed with Justice
Jackson’s analysis of the effect of on-the-spot arrest
upon the “freedom” guaranteed by rules against prior
restraint. Feiner had criticized President Harry S.
Truman.

The overbreadth doctrine has loomed large in
hostile audience cases, as it has in “fighting words”
cases. Terminiello v. Chicago, 337 U.S. 1 (1949),
involved a speaker who by using racially discrimi-
natory language angered a largely black crowd stand-
ing outside the hall where the speech took place.
The speaker was convicted under a law prohibiting
speech that “stirs the public to anger, invites dispute
or brings about a condition of unrest.” The Supreme
Court overturned the conviction and declared that
the statute was overbroad in that it punished expres-
sion which had not been shown to present a clear
and present danger. In a famous sentence in his
opinion for the Court, Justice Douglas observed:
“[A] function of free speech under our system of
government is to invite dispute.” At least inferen-
tially, Terminiello suggests that a hostile audience is
no justification for taking away the agitator who arouses
the audience—at least unless the exacting standards
of the clear and present danger test can be met.
Which speech situation seemed the more volatile,
Feiner or Terminiello?

Cases of this kind raise the vexing question of the
hecklers’ veto, a dimension of the hostile audience
problem. Heckling may indeed be a medium of
desperation. Which is not to say that hecklers don’t
have First Amendment rights. But there are other
First Amendment rights: the right of the speaker and
the derivative First Amendment right of audience

Confrontations: Police Conduct and First Amendment Rights, 75 Mich.L.Rev. 180 (1976).
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members to hear. At what point may the state con-
stitutionally intervene to assure that all of these First
Amendment interests are served? You have a right
to speak. I have a right to talk back. The audience
has a right to hear. Is it when the speaker can no
longer be heard and is completely lost to the audi-
ence? Or are the hecklers exercising the only op-
portunity they will ever have to talk back to a pow-
erful government official who has access to mass
media and with whom they earnestly disagree?

Suppose a prior restraint is based on the proba-
bility of a hostile and dangerous crowd reaction?
When American Nazis proposed a professedly
peaceful march through Skokie, the Village of Sko-
kie enacted ordinances designed to block parades
such as that contemplated by the Nazis. In the fed-
eral case which dramatically divided the member-
ship of the American Civil Liberties Union, the
ACLU proviced legal counsel to the Nazis who
brought suit to challenge the ordinances. Counsel
for Skokie argued that the prospect of swastikas car-
ried by marching Nazis were the equivalent of “fight-
ing words” to a community many of whose members
were former inmates of Nazi concentration camps.
Furthermore, it was again argued that the specter of
Nazi insignia being displayed in public in such a
community was bound to provoke a hostile reaction.
The federal district court declared the ordinances to
be unconstitutional, and the federal court of appeals
affirmed. Collin v. Smith, 578 F.2d 1197 (7th Cir.
1978).

Speaking for the court of appeals, Judge Pell said:

It would be grossly insensitive to deny, as we do not,
that the proposed demonstration would seriously dis-
turb, emotionally and mentally, at least some, and
probably many of the Village’s residents. The problem
with engrafting an exception on the First Amendment
for such situations is that they are indistinguishable in
principle from speech that invite[s) dispute * * * in-
duces a condition of unrest, creates dissatisfaction with
conditions as they are, or even stirs people to anger.”
Terminiello v. Chicago, * * * Yet these are among the
“high” purposes of the First Amendment.

s % &
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This case does not involve intrusion into people’s
homes. There need be no captive audience, as Village
residents may, if they wish, simply avoid the Village
Hall for thirty minutes on a Sunday afternoon, which
no doubt would be their normal course of conduct on
a day when the Village Hall was not open in the regular
course of business. Absent such intrusion or captivity,
there is no justifiable substantial privacy interest to save
[the ordinance under consideration] from constitu-
tional infirmity, when it attempts, by fiat, to declare
the entire Village, at all times, a privacy zone that may
be sanitized from the offensiveness of Nazi ideology
and symbols.

In short, the federal court of appeals held that
protected First Amendment activity could not be
proscribed because of an anticipated hostile audi-
ence reaction, particularly in circumstances where
the audience involved could easily avoid the viewing
of unwanted activity and where the audience was in
no sense captive.® In such circumstances, the fact
that a hostile audience reaction could be predicted
as a result of the exercise of particular protected First
Amendment activity could not authorize a prior re-
straint in the form of an ordinance prohibiting the
parade in controversy: “Our decision that [the or-
dinance under consideration] cannot constitution-
ally be applied to the proposed march means that a
permit for the march may not be denied on the basis
of anticipated violations thereof.” The decision of
the federal court of appeals in the Collin case in-
dicates that a heavy burden will have to be met by
the state before a prior restraint on protected First
Amendment expression is authorized out of fear that
a hostile crowd will engage in disruptive activity as
a result of permitting the expression in controversy.

The First Amendment and State Regulation
of Pamphleteering, Solicitation, Parades,
and Demonstrations

Alma Lovell, a Jehovah’s Witness, was arrested in
the town of Griffin, Georgia, for violation of a city
ordinance which banned any pamphleteering or leaf-
letting without prior written permission from the

3. Similarly, the Court of Appeals for the Seventh Circuit, in reversing the denial of defendant Collin’s application for a permit to speak in Chicago’s
Marquette Park, noted that courts have consistently refused to ban speech because of the possibility of unlawful conduct by those opposed to the speaker’s

philosophy.

Starting with Terminiello v. City of Chicago, 337 U.S. 1 (1949), and continuing to Gregory v. City of Chicago, 394 U.S. 111 (1969), it has become
patent that a hostile audience is not a basis for restraining otherwise legal First Amendment activity. As with many of the cases cited herein, if the actual
behavior is not sufficient to sustain a conviction under a statute, then certainly the anticipation of such events cannot sustain the burden necessary to
justify a prior restraint. Collin v. Chicago Park District, 460 F.2d 746, 754 (7th Cir. 1972).
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Griffin city manager. She never sought permission
from the Griffin city manager. She appealed her
conviction under this ordinance and urged that it
violated the First Amendment.

In a unanimous decision in Lovell v. Griffin, 303
U.S. 444 (1938), delivered by Chief Justice Charles
Evans Hughes, the United States Supreme Court
found the Griffin ordinance invalid on its face as a
violation of freedom of speech and freedom of the
press.

The Chief Justice pointed out that the ordinance
“prohibits the distribution of literature of any kind,
atany time, at any place, and in any manner without
a permit from the city manager.” The Griffin or-
dinance made up no distinctions but covered all
“litcrature” in all circumstances. Again this First
Amendment infirmity is called overbreadth.

If the town was concerned about a particular prob-
lem, such as litter, or scurrilous libels, it ought to
have drafted the ordinance to meet that problem
rather than embracing all forms of pamphleteering.
Secondly, the ordinance as drafted created a one-
man censorship board in the person of the city man-
ager with no guidelines to direct decisions prohib-
iting or permitting circulation of a particular leaflet.
The city manager of Griffin had total unquestioned
discretion to regulate the flow of printed commu-
nication in the town. Under the doctrine of Lovell
v. Griffin, the officials who administer a permit
system must have their authority specified and ar-
ticulated in the legislation creating the system.

In dictum in Lovell v. Griffin, Chief Justice Hughes
noted that the First Amendment is not confined to
protection of newspapers and magazines, but in-
cludes pamphlets and leaflets as well. “The press,”
he wrote, “in its historic connotation comprehends
every sort of publication which affords a vehicle of
information and opinion.” Furthermore, freedom to
distribute and circulate press materials is as protected
under the First Amendment as freedom to publish
in the first place.

In Lovell, the Court spoke in strong terms of the
threat to a free press posed by a licensing scheme.
If a statute or regulation is narrowly drawn and con-
tains procedural safeguards (unlike the pamphle-
teering ordinance in Lovell), would it be upheld
despitc overtones of “licensing”? Would noncom-
pliance with the statute then be justified if someone
had doubts about the validity of the statute?

Since the ordinance in Lovell was found “void on
its face,” the Court held that it was not necessary

for Alma Lovell “to seek a permit under it.” The
Court held that she was “entitled to contest its va-
lidity in answer to the charge against her.”

Isn’t the usual view that a court rather than an
individual should decide the constitutionality of leg-
islation? Why then didn’t the Court insist that Alma
Lovell first apply for a permit and show that she had
been denied it before determining that the ordinance
was invalid? See Walker v. Birmingham, text, p. 62.

Cantwell v. Connecticut, 310 U.S. 296 (1940),
was yet another case involving the imposition of state
criminal penalties on Jehovah’s Witnesses. The
Cantwells, a father and two sons, were arrested in
New Haven, Connecticut, for conducting door-to-
door religious solicitation in a predominantly Cath-
olic neighborhood of the city. They were charged
with violating a Connecticut statute which provided
in part that: “No person shall solicit money * * *
for any alleged religious * * * cause * * * unless
* = * approved by the [county] secretary of * * *
public welfare.” Any person seeking to solicit for a
religious cause was required under the statute to file
an application with the welfare secretary, who was
empowered to decide whether the cause was “a bona
fide object of charity” and whether it conformed to
“reasonable standards of efficiency and integrity.”
The penalty for violating the statute was a $100 fine
or thirty days’ imprisonment or both.

The Cantwells’ convictions were affirmed by the
state courts of Connecticut. But the United States
Supreme Court unanimously, per Justice Owen
Roberts, declared the statute unconstitutional as ap-
plied to the Cantwells and other Jehovah’s Wit-
nesses.

The Cantwells argued that the Connecticut state
statute was not regulatory but prohibitory, since it
allowed a state official to ban religious solicitation
from the streets of Connecticut entirely. Once a
certificate of approval was issued by the state welfare
secretary, solicitation could proceed without any re-
striction at all under the Connecticut statute. And
once a certificate was denied, solicitation was barined.

The Supreme Court ruled that the Connecticut
statute in effect established a prior restraint on First
Amendment freedoms which was not alleviated by
the availability of judicial review after the fact.

The Supreme Court also pointed out that if the
state wished to protect its citizens against door-to-
door solicitation for fraudulent “religious” or “char-
ity” causes, it had the constitutional power to enact
a regulation aimed at that problem. The present law,
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however, was not such a statute. The Court also
noted that it is within the police power of the state
to set regulatory limits on religious solicitation (as
on other sorts of solicitation), such as the time of
day or the right of a householder to terminate the
solicitation by demanding that the visitor remove
himself from the premises. The state may not, how-
ever, force people to submit to licensing of religious
speech.

On the breach of the peace conviction, the Su-
preme Court held that the broad sweep of the com-
mon law offense was an infringement of First
Amendment rights.

The state had argued that because the Cantwells’
solicitation technique had been provocative, it tended
to produce violence on the part of their listeners
and, therefore, was an appropriate matter for sanc-
tion under the common law offense of disturbing
the peace.

In the Court’s view in Cantwell, if the state had
dehned what is considered to be a clear and present
danger to the state in a precisely drawn breach of
the peace statute, this might have presented a suf-
hciently substantial interest to make it appropriate
to convict Cantwell under such a statute. But since
the breach of the peace offense was an imprecise
common law offense rather than an offense set forth
in a tightly drawn statute, the Court set aside the
breach of the peace conviction. Justice Roberts made
the following observations in Cantwell:

When clear and present danger of riot, disorder, in-
terference with traffic upon the public streets, or other
immediate threat to public safety, peace, or order,
appears, the power of the State to prevent or punish
is obvious. Equally obvious is it that a State may not
unduly suppress free communication of views, reli-
gious or other, under the guise of conserving desirable
conditions.

CITY OF LAKEWOOD v. PLAIN
DEALER PUBLISHING CO.

108 S.CT. 2138, 100 L.ED.2D 771 (1988).

EDITORIAL NOTE City of Lakewood v. Plain
aler Publishing Co., 108 S.Ct. 2138 1988),

considered an ordinance which authorized the
mayor to grant or deny applications for annual
newsrack permits. If the application for a permit is
denied, the mayor is required to state the reasons
for such denial. Prior to the enactment of this ordi-
nance, Lakewood absolutely prohibited the “pri-
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vate placement of any structure on public prop-
erty.” The Cleveland Plain Dealer accordingly had
been denied permission to place its coin-operated
newspaper vending machines on city sidewalks.
The Plain Dealer challenged the constitutionality
of the new ordinance.

Although the district court upheld the ordi-
nance, the Court of Appeals for the Sixth Circuit
reversed and found the ordinance unconstitutional
for three reasons: (1) The ordinance gives the
mayor “unbounded discretion to grant or deny a
permit application and to place unlimited addi-
tional terms and conditions on any permit that is-
sues.” (2) The ordinance conditioned approval of a
newsrack permit on a[proval of the newsrack de-
sign by the city’s Architectural Board of Review.
Since no express standards governed newsrack de-
sign, the design approval requirement effectively
gave the board unbridled discretion to deny appli-
cations.” (3) Approval of a newsrack permit was
also conditioned on an agreement by the newsrack
owner to idemnify the city against any liability
arising from the newsrack, “guaranteed by a
$100,000 insurance policy to that effect.” The
court of appeals l/eIt these indemnity and insurance
requirements violated the First Amendment “be-
cause no similar burdens are placed on owners of
the structures or public properties.”

In a 4-3 decision, the Supreme Court, per
Justice Brennan, affirmed the court of appeals de-
cision in part and remanded. The Court held that
the portions of the City of Lakewood ordinance
giving the mayor discretion to deny a permit appli-
cation and authorizing him to grant a permit on
any terms he considers “necessary and reasonable”
are unconstitutional. |
Justice BRENNAN delivered the opinion of the
Court.

At the outset, we confront the issue whether the
Newspaper may bring a facial challenge to the City’s
ordinance. We conclude that it may.

Recognizing the explicit protection accorded speech
and the press in the text of the First Amendment,
our cases have long held that when a licensing statute
allegedly vests unbridled discretion in a government
official over whether to permit or deny expressive
activity, one who is subject to the law may challenge
it facially without the necessity of first applying for,
and being denied, a license. E.g., Freedman v.
Maryland, 380 U.S. 51, 56 (1965).

At the root of this long line of precedent is the
time-tested knowledge that in the area of free expres-
sion a licensing statute placing unbridled discretion
in the hands of a government official or agency
constitutes a prior restraint and may result in cen-
sorship. E.g., Shuttlesworth, supra,; Cox v. Loui-
siana, 379 U.S. 536 (1965); Staub v. City of Baxley,
355 U.S. 313, 321 322 (1958); Kunz v. New York,
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340 U.S. 290, 294 (1951); Niemotko v. Maryland,
340 U.S. 268 (1951), Saia v. New York, 344 U.S.
558 (1948). And these evils engender identifiable
risks to free expression that can be effectively alle-
viated only through a facial challenge. First, the
mere existence of the licensor’s unfettered discre-
tion, coupled with the power of prior restraint, in-
timidates parties into censoring their own speech,
even if the discretion and power are never actually
abused. * * *

Self-censorship is immune to an “as applied”
challenge, for it derives from the individual’s own
actions, not an abuse of government power. It is not
difficult to visualize a newspaper that relies to
a substantial degree on single issue sales feeling sig-
nificant pressure to endorse the incumbent Mayor
in an upcoming election, or to refrain from criti-
cizing him, in order to receive a favorable and speedy
disposition on its permit application. Only standards
limiting the licensor’s discretion will eliminate this
danger by adding an element of certainty fatal to
self-censorship. And only a facial challenge can ef-
fectively test the statute for these standards.

Second, the absence of express standards makes
it difficult to distinguish, “as applied,” between a
licensor’s legitimate denial of a permit and its ille-
gitimate abuse of censorial power. Standards provide
the guideposts that check the licensor and allow
courts quickly and easily to determine whether the
licensor is discriminating against disfavored speech.
Without these guideposts, post hoc rationalizations
by the licensing official and the use of shifting or
illegitimate criteria are far too easy, making it dif-
ficult for courts to determine in any particular case
whether the licensor is permitting favorable, and
suppressing unfavorable, expression. Further, the
difficulty and delay inherent in the “as applied”
challenge can itself discourage litigation. A news-
paper espousing an unpopular viewpoint on a shoe-
string budget may be the likely target for a retaliatory
permit denial, but may not have the time or finan-
cial means to challenge the licensor’s action. That
paper might instead find it easier to capitulate to
what it perceives to be the Mayor’s preferred view-
point, or simply to close up shop. Even if that strug-
gling paper were willing and able to litigate the case
successfully, the eventual relief may be “too little
and too late.” Until a judicial decree to the contrary,
the licensor’s prohibition stands. In the interim, op-
portunities for speech are irretrievably lost. In sum,
without standards to fetter the licensor’s discretion,
the difficulties of proof and the case-by-case nature

of “as applied” challenges render the licensor’s ac-
tion in large measure effectively unreviewable.

The foregoing concepts form the heart of our test
to distinguish laws that are vulnerable to facial chal-
lenge from those that are not. As discussed above,
we have previously identified two major First
Amendment risks associated with unbridled licen-
sing schemes: self-censorship by speakers in order to
avoid being denied a license to speak; and the dif-
ficulty of effectively detecting, reviewing, and cor-
recting content-based censorship “as applied” with-
out standards by which to measure the licensor’s
action. It is when statutes threaten these risks to a
significant degree that courts must entertain an im-
mediate facial attack on the law. Therefore, a facial
challenge lies whenever a licensing law gives a gov-
ernment official or agency substantial power to dis-
criminate based on the content or viewpoint of speech
by suppressing disfavored speech or disliked speak-
ers. This is not to say that the press or a speaker may
challenge as censorship any law involving discretion
to which it is subject. The law must have a close
enough nexus to expression, or to conduct com-
monly associated with expression, to pose a real and
substantial threat of the identified censorship risks.

The regulatory scheme in the present case con-
tains two features which, at least in combination,
justify the allowance of a facial challenge. First,
Lakewood’s ordinance requires that the Newspaper
apply annually for newsrack licenses. Thus, it is the
sort of system in which an individual must apply for
multiple licenses over time, or periodically renew a
license. When such a system is applied to speech,
or to conduct commonly associated with speech, the
licensor does not necessarily view the text of the
words about to be spoken, but can measure their
probable content or viewpoint by speech already ut-
tered. A speaker in this position is under no illusion
regarding the effect of the “licensed” speech on the
ability to continue speaking in the future. Yet dem-
onstrating the link between "licensed” expression
and the denial of a later license might well prove
impossible. While perhaps not as direct a threat to
speech as a regulation allowing a licensor to view
the actual content of the speech to be licensed or
permitted, a multiple or periodic licensing require-
ment is sufficiently threatening to invite judicial
concern.

A second feature of the licensing system at issue
here is that it is directed narrowly and specifically
at expression or conduct commonly associated with
expression: the circulation of newspapers. Such a
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framework creates an agency or establishes an official
charged particularly with reviewing speech, or con-
duct commonly associated with it, breeding an “ex-
pertise” tending to favor censorship over speech.
Indeed, a law requiring the licensing of printers has
historically been declared the archetypal censorship
statute. Here again, without standards to bound the
licensor, speakers denied a license will have no way
of proving that the decision was unconstitutionally
motivated, and, faced with that prospect, they will
be pressured to conform their speech to the licensor’s
unreviewable preference.

Because of these features in the regulatory system
at issue here, we think that a facial challenge is
appropriate, and that standards controlling the May-
or’s discretion must be required. Of course, the City
may require periodic licensing, and may even have
special licensing procedures for conduct commonly
associated with expression; but the Constitution re-
quires that the City establish neutral criteria to insure
that the licensing decision is not based on the con-
tent or viewpoint of the speech being considered.

In contrast to the type of law at issue in this case,
laws of general application that are not aimed at
conduct commonly associated with expression and
do not permit licensing determinations to be made
on the basis of ongoing expression or the words about
to be spoken, carry with them little danger of cen-
sorship. For example, a law requiring building per-
mits is rarely effective as a means of censorship. To
be sure, on rare occasion an opportunity for cen-
sorship will exist, such as when an unpopular news-
paper seeks to build a new plant. But such laws
provide too blunt a censorship instrument to warrant
judicial intervention prior to an allegation of actual
misuse. And if such charges are made, the general
application of the statute to areas unrelated to expres-
sion will provide the courts a yardstick with which
to measure the licensor’s occasional speech-related
decision.

The foregoing discussion explains why the dis-
sent’s analogy between newspapers and soda vendors
is inapposite. Newspapers are in the business of
expression, while soda vendors are in the business
of selling soft drinks. Even if the soda vendor engages
in speech, that speech is not related to the soda;
therefore preventing it from installing its machines
may penalize unrelated speech, but will not directly
prevent that speech from occurring. In sum, a law
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giving the Mayor unbridled discretion to decide which
soda vendors may place their machines on public
property does not vest him with frequent opportu-
nities to exercise substantial power over the content
or viewpoint of the vendor’s speech by suppressing
the speech or directly controlling the vendor’s ability
to speak.

The proper analogy is between newspapers and
leaflets. It is settled that leafletters may facially chal-
lenge licensing laws. See e. g., Talley v. California,
Lovell v. Griffin. This settled law is based on the
accurate premise that peaceful pamphleteering “is
not fundamentally different from the function of a
newspaper.” Organization for a Better Austin v. Keefe,
[402 U.S. 415(1971)). The dissent’s theory therefore
would turn the law on its head. That result cannot
be justified by relying on the meaningless distinction
that here the newspapers are ultimately distributed
by a machine rather than by hand. First, the ordi-
nance held invalid in Lovell applied to distribution
“by hand or otherwise”” The Court did not even
consider holding the law invalid only as to distri-
bution by hand. Second, such a distinction makes
no sense in logic or theory. The effectiveness of the
newsrack as a means of distribution, especially for
low-budget, controversial neighborhood newspa-
pers, means that the twin threats of self-censorship
and undetectable censorship are, if anything, greater
for newsracks than for pamphleteers.

In an analysis divorced from a careful examina-
tion of the unique risks associated with censorship -
just discussed and their relation to the law before
us, the dissent reasons that if a particular manner
of speech may be prohibited entirely, then no “ac-
tivity protected by the First Amendment” can be
implicated by a law imposing less than a total pro-
hibition. It then finds that a total ban on newsracks
would be constitutional. Therefore, the dissent con-
cludes, the actual ordinance at issue involves no
“activity protected by the First Amendment,” and
thus is not subject to facial challenge. However, that
reasoning is little more than a legal sleight-of-hand,
misdirecting the focus of the inquiry from a law
allegedly vesting unbridled censorship discretion in
a government official toward one imposing a blanket
prohibition.?

The key to the dissent’s analysis is its “greater-
includes-the-lesser” syllogism. But that syllogism is
blind to the radically different constitutional harms

7. Because we reject the dissent's overall logical framework, we do not pass on its view that a city may constitutionally prohibit the placement of

newsracks on public property.
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inherent in the “greater” and “lesser” restrictions.®
Presumably in the case of an ordinance that com-
pletely prohibits a particular manner of expression,
the law on its face is both content and viewpoint
ncutral. In analyzing such a hypothetical ordinance,
the Court would apply the well-settled time, place,
and manner test. Chicago v. Mosley, 408 U.S. 98
(1972). The danger giving rise to the First Amend-
ment inquiry is that the government is silencing or
restraining a channel of speech; we ask whether some
interest unrelated to speech justifies this silence. To
put it another way, the question is whether “the
manner of expression is basically incompatible with
the normal activity of a particular place at a partic-
ular time.” Grayned v. Rockford, 408 U.S. 104 (1972).

In contrast, a law or policy permitting commu-
nication in a certain manner for some but not for
others raises the specter of content and viewpoint
censorship. This danger is at its zenith when the
determination of who may speak and who may not
is left to the unbridled discretion of a government
official. As demonstrated above, we have often and
uniformly held that such statutes or policies impose
censorship on the public or the press, and hence are
unconstitutional, because without standards goven-
ing the exercise of discretion, a government official
may decide who may speak and who may not based
upon the content of the speech or viewpoint of the
speaker. Therefore, even if the government may
constitutionally impose content-neutral prohibitions
on a particular manner of speech, it may not con-
dition that speech on obtaining a license or permit
from a government official in that official’s bound-
less discretion. It bears repeating that “In the area
of freedom of expression it is well established that
one has standing to challenge a statute on the ground
that it delegates overly broad licensing discretion to
an administrative office, whether or not his conduct
could be proscribed by a properly drawn statute, and
whether or not he applied for a license.” Freedman,
380 U.S., at 56. Fundamentally, then, the dissent’s
proposal ignores the different concerns animating
our test to determine whether an expressive activity
may be banned entirely, and our test to determine
whether it may be licensed in an official’s unbridled
discretion.

& & %

However, in a host of other First Amendment
cases we have expressly or implicitly rejected that
logic, and have considered on the merits facial chal-
lenges to statutes or policies that embodied discrim-
ination based on the content or viewpoint of expres-
sion, or vested officials with open-ended discretion
that threatened the same, even where it was assumed
that a properly drawn law could have greatly re-
stricted or prohibited the manner of expression or
circulation at issue.

For instance, in Mosley, supra, we considered an
ordinance banning all picketing near a school except
labor picketing. The Court declared a law uncon-
stitutional because the ordinance was sensitive to
the content of the message. Whether or not the
picket could have been prohibited entirely was not
dispositive of the Court’s inquiry. 408 U.S., at 96—
99. * * * To counter this * * * line of authority,
the dissent does not refer to a single case supporting
its view that we cannot consider a facial challenge
to an ordinance alleged to constitute censorship over
constitutionally protected speech merely because the
manner used to circulate that speech might be other-
wise regulated or prohibited entirely.

Ultimately, then, the dissent’s reasoning must fall
of its own weight. As the preceding discussion dem-
onstrates, this Court has long been sensitive to the
special dangers inherent in a law placing unbridled
discretion directly to license speech, or conduct
commonly associated with speech, in the hands of
a government official. In contrast, when the gov-
ernment is willing to prohibit a particular manner
of speech entirely—the speech it favors along with
the speech it disfavors—the risk of governmental
censorship is simply not implicated. The “greater”
power of outright prohibition raises other concerns,
and we have developed tests to consider them. But
we see no reason, and the dissent does not advance
one, to ignore censorship dangers merely because
other, unrelated concems are satished.

The dissent compounds its error by defining an
“activity protected by the First Amendment” by the
time, place, or (in this case) manner by which the
activity is exercised. The actual “activity” at issue
here is the circulation of newspapers, which is con-

8. The dissent informs us that it abjures any reliance on a “greater-includes-the-lesser” theory. Yet in the very next sentence we are told that “where
an activity * * * could be forbidden altogether without running afoul of the First Amendment),” then for that reason alone, “the Lovell-Freedman
doctrine does not apply, and our usual rules conceming the permissibility of discretionary local licensing laws (and facial challenges to those laws) must
prevail” In other words, the greater power to prohibit a manner of speech entirely includes the lesser power to licensc it in an official’s unbridled
discretion. A clearer example of the discredited doctrine could not be imagined.
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stitutionally protected. After all, “Liberty of circu-
lating is as essential to [freedom of expression] as
liberty of publishing; indeed, without the circula-
tion, the publication would be of little value.” Ex
Parte Jackson, 96 U.S. 727, 733 (1878); Lovell, 303
U.S., at 452.

The dissent’s recharacterization of the issue is not
merely semantic; substituting the time, place, or
manner for the activity itself allows the dissent to
define away a host of activities commonly considered
to be protected. The right to demonstrate becomes
the right to demonstrate at noise levels proscribed
by law; the right to parade becomes the right to
parade anywhere in the city 24 hours a day; and the
right to circulate newspapers becomes the right to
circulate newspapers by way of newsracks placed on
public property. Under the dissent’s analysis, ordi-
nances giving the Mayor unbridled discretion over
whether to permit loud demonstrations or evening
parades would not be vulnerable to a facial chal-
lenge, since they would not “requirfe] a license to
engage in activity protected by the First Amend-
ment” * * *

Moreover, we have never countenanced such lin-
guistic prestidigitation, even where a regulation or
total prohibition of the “manner” of speech has been
upheld. In determining whether expressive conduct
is at issue in a censorship case, we do not look solely
to the time, place, or manner of expression, but
rather to whether the activity in question is com-
monly associated with expression. For example, in
Kovacs, it was never doubted that the First Amend-
ment’s protection of expression was implicated by
the ordinance prohibiting sound trucks. The Court
simply concluded that the First Amendment was not
abridged. So, here, the First Amendment is certainly
implicated by the City’s circulation restriction; the
question we must resolve is whether the First
Amendment is abridged.

Having concluded that the Newspaper may fa-
cially challenge the Lakewood ordinance, we turn
to the merits. Section 901.181, Codified Ordi-
nances, City of Lakewood, provides: “The Mayor
shall either deny the application [for a permit], stat-
ing the reasons for such denial or grant said permit
subject to the following terms * * * ” Section
901.181(c) sets out some of those terms, including:
“(7) such other terms and conditions deemed nec-
essary and reasonable by the Mayor.” It is apparant
that the face of the ordinance itself contains no ex-
plicit limits on the Mayor’s discretion. Indeed, noth-
ing in the law as written requires the Mayor to do
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more than make the statement “it is not in the public
interest” when denying a permit application. Sim-
ilarly, the Mayor could grant the application, but
require the newsrack to be placed in an inaccessible
location without providing any explanation what-
ever. To allow these illusory “constraints” to con-
stitute the standards necessary to bound a licensor’s
discretion renders the guaranty against censorship
little more than a high-sounding ideal.

The City asks us to presume that the Mayor will
deny a permit application only for reasons related
to the health, safety, or welfare of Lakewood citi-
zens, and that additional terms and conditions will
be imposed only for similar reasons. This presumes
the Mayor will act in good faith and adhere to stan-
dards absent from the statute’s face. But this is the
very presumption that the doctrine forbidding un-
bridled discretion disallows. The doctrine requires
that the limits the City claims are implicit in its law
be made explicit by textual incorporation, binding
judicial or administrative construction, or well-es-
tablished practice. Poulos v. New Hampshire, 345
U.S. 395 (1953); Kunz v. New York, 340 U.S. 290
(1951). This Court will not write nonbinding limits
into a silent state statute.

Although the dissent disclaims a desire to pass
upon the actual ordinance at issue, it apparently
cannot resist making a few comments in this regard.
First, it asserts that the ordinance’s requirement that
the Mayor state his reasons for denying a permit
distinguishes this case from other licensing cases.
However, the Mayor’s statement need not be made
with any degree of specificity, nor are there any
limits as to what reasons he may give. Such a min-
imal requirement cannot provide the standards nec-
essary to ensure constitutional decision-making, nor
will it, of necessity, provide a solid foundation for
eventual judicial review.

The dissent is also comforted by the availability
of judicial review. However, that review comes only
after the mayor and the City Council have denied
the permit. Nowhere in the ordinance is either body
required to act with reasonable dispatch. Rather, an
application could languish indefinitely before the
Council, with the Newspaper’s only judicial remedy
being a petition for mandamus. Even if judicial
review were relatively speedy, such review cannot
substitute for concrete standards to guide the deci-
sion-maker’s discretion.

Finally, the dissent attempts to distinguish news-
rack permits from parade permits in that the latter
are often given for a particular event or time, whereas
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the former supposedly have no urgency. This over-
states the proposition. We agree that in some cases
there is exceptional force to the argument that a
permit delayed is a permit denied. However, we
cannot agree that newspaper publishers can wait in-
definitely for a permit only because there will always
be news to report. News is not fungible. Some stories
may be particularly well covered by certain publi-
cations, providing that newspaper with a unique op-
portunity to develop readership. In order to beneht
from that event, a paper needs public access at a
particular time; eventual access would come “too
little and too late.” Freedman, supra, at 57. The
Plain Dealer has been willing to forgo this benefit
for four years in order to bring and litigate this law-
suit. However, smaller publications may not be will-
ing or able to make the same sacrifice.

We hold those portions of the Lakewood ordi-
nance giving the Mayor unfettered discretion to deny
a permit application and unbounded authority to
condition the permit on any additional terms he
deems “necessary and reasonable,” to be unconsti-
tutional. We need not resolve the remaining ques-
tions presented for review, as our conclusion re-
garding mayoral discretion will alone sustain the
Court of Appeals’ judgement if these portions of the
ordinance are not severable from the remainder.
Severability of a local ordinance is a question of
state law, and is therefore best resolved below. Ac-
cordingly, we remand this cause to the Court of
Appeals to decide whether the provisions of the or-
dinance we have declared unconstitutional are sev-
erable, and to take further action consistent with this
opinion.

It is so ordered.

The Chief Justice and Justice Kennedy took no part
in the consideration or decision of this case.

Justice WHITE, with whom Justice Stevens and
Justice O’Connor join, dissenting.

Today the majority takes an extraordinary doc-
trine, developed cautiously by this Court over the
past hfty years, and applies it to a circumstance, and
in a manner, that is without precedent. Because of
this unwarranted expansion of our previous cases, |
dissent.

At the outset, it is important to set forth the gen-
eral nature of the dispute.

The Court quite properly does not establish any
constitutional right of newspaper publishers to place
newsracks on municipal property. The Court ex-

pressly declines to “pass” on the question of the
constitutionality [of] an outright municipal ban on
newsracks. My approach to the specific question
before us, which differs from that of the majority,
requires me to consider this question; and, as dis-
cussed below, our precedents suggest that an outright
ban on newsracks on city sidewalks would be con-
stitutional, particularly where (as is true here) ample
alternate means of 24-hour distribution of newspa-
pers exist. In any event, the Court’s ruling today
cannot be read as any indication to the contrary:
cities remain free after today’s decision to enact such
bans.

Moreover, the Court expressly rejects the view,
heretofore adopted by some lower courts, that any
local scheme that seeks to license the placement of
newsracks on public property is per se unconstitu-
tional. Cities “may require periodic licensing, and
may even have special licensing procedures for con-
duct commonly associated with expression.” It is
only common sense that cities be allowed to exert
some control over those who would permanently
appropriate city property for the purpose of erecting
a newspaper dispensing device.

My disagreement with the Court is not over the
constitutional status of newsracks, or the more spe-
cific question of the propriety of the licensing of
such newspaper vending devices. The dispute in this
case is over a more “technical” question: What is
the scope of the peculiar doctrine that governs facial
challenges to local laws in the First Amendment
area? The majority reads our cases as holding that
local licensing laws which have “a close enough
nexus to expression, or to conduct commonly as-
sociated with expression, to pose a real and sub-
stantial threat of [an] identified censorship ris(k],”
will be considered invalid “whenever [such a law]
gives a government official * * * substantial power
to discriminate based on the content or viewpoint
of speech.” This is true, the majority believes, whether
or not the speaker can prove that the official’s power
has been or will be used against him; indeed, it is
true even if the government official indicates a will-
ingness to abjure the use of such power (as is the
case here).

It is true that certain licensing laws that “giv(e] a
government official * * * substantial power to dis-
criminate based on the content or viewpoint of speech™
are unconstitutional on their face—without any
showing of actual censorship or discrimination, or
even without the potential licensee even making an
application for a license. But the sweep of this potent



46

doctrine must be limited in a way that is principled;
one that is rooted in our precedents and our history.
The Court’s statement that this doctrine applies
whenever the license law has “a close * * * nexus
to expression, or to conduct commonly associated
with expression,” is unduly broad. The doctrine, as
I'see it, applies only when the specific conduct which
the locality seeks to license is protected by the First
Amendment. Because the placement of newsracks
on city property is not so protected (as opposed to
the circulation of newspapers as a general matter),
the exception to our usual facial challenge doctrine
does not apply here.

Our prior cases, and an examination of the case
before us, indicates that the Lakewood ordinance
is not invalid because it vests “excessive discretion”
in Lakewood’s Mayor to grant or deny a newsrack
permit.

The Court has historically been reluctant to en-
tertain facial attacks on statutes, i. e., claims that a
statute is invalid in all of its applications. Our nor-
mal approach has been to determine whether a law
is unconstitutional as applied in the particular case
before the Court. This rule is also the usual ap-
proach we follow when reviewing laws that require
licenses or permits to engage in business or other
activities. * * * Thus, the usual rule is that a law
requiring permits for specified activities is not un-
constitutional because it vests discretion in admin-
istrative officials to grant or deny the permit. The
Constitution does not require the Court to assume
that such discretion will be illegally exercised.

There are, however, a few well-established con-
texts in which the Court has departed from its in-
sistence on as-applied approach to constitutional ad-
judication. One of them is where a permit or license
is required to engage in expressive activities protected
by the First Amendment, and official discretion to
grant or deny is not suitably confined. “In the area
of freedom of expression it is well established that
one has standing to challenge a statute on the ground
that it delegates overly broad licensing discretion to
an administrative office, whether or not his conduct
could be proscribed by a properly drawn statute, and
whether or not he applied for a license.” Freedman
v. Maryland. 1t is this line of cases on which the
majority draws to support its conclusion that the
Lakewood ordinance is unconstitutional on its face.

The prevailing feature of these exceptional cases,
however, is that each of them involved a law that
required a license to engage in activity protected by
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the First Amendment. In each of the cases, the
expressive conduct which a city sought to license
was an activity which the locality could not prohibit
altogether. Streets, sidewalks, and parks are tradi-
tional public fora; leafletting, pamphletting, and
speaking in such places may be regulated, Cox v.
New Hampshire, 312 U.S. 569, 574-575 (1941);
Cantwell v. Connecticut, 310 U.S. 296, 306—307
(1940); but they may not be entirely forbidden, Ja-
mison v. Texas, 318 U.S. 413 (1943); Lovell v. Grif-
fin. Likewise, in Freedman, at issue was a license
requirement that was a prerequisite for any exhibi-
tion of a film in the State of Maryland. In all of
these cases, the scope of the local license require-
ment included expressive activity protected by the
First Amendment.

This is how the cases themselves have defined the
scope of Lovell-Freedman doctrine. Such license re-
quirements are struck down only when they effect
the “enjoyment of freedoms which the Constitution
guarantees.” It is laws “subjecting the exercise of
First Amendment freedoms to” license requirements
that we have found suspect, see Shuttlesworth v.
Birmingham, 394 U.S. 147, 150-151 (1969), not
merely laws with some amorphous “nexus” to
expression.

For example, the Lovell-Freedman line of cases
would be applicable here if the City of Lakewood
sought to license the distribution of all newspapers
in the City, or if it required licenses for all stores
which sold newspapers. These are obviously news-
paper circulation activities which a municipality
cannot prohibit and therefore, any licensing scheme
of this scope would have to pass muster under the
Lovell-Freedman doctrine. But—and this is criti-
cal—Lakewood has not cast so wide a net. Instead,
it has sought to license only the placement of news-
racks (and other like devices) on City property. As
I read our precedents, the Lovell-Freedman line of
cases is applicable here only if the Plain Dealer has
a constitutional right to distribute its papers by means
of dispensing devices or newsboxes, affixed to the
public sidewalks. I am not convinced that this is the
case.

Appellee has a right to distribute its newspapers
on the City’s streets, as others have a right to leaflet,
solicit, speak, or proselytize in this same public forum
area. But this “does not mean that [appellee] can
* * * distribute [its newspapers] where, when and
how [it] chooses.” See Breard v. Alexandria, 341
U.S. 622, 642 (1951). More specifically, the Plain
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Dealer's right to distribute its papers does not en-
compass the right to take city property—a part of
the public forum, as appellee so vigorously argues—
and appropriate it for its own exclusive use, on a
semi-permanent basis, by means of the erection of
a newshox. [T]hese protected “rights of others” have
always included the public-at-large’s right to use the
public forum for its chosen activities, including free
passage of the streets. See Schneider v. State, 308
U.S. 147, 160 (1939).

From the outset of its contemporary public forum
cases, this Court has recognized that city streets and
sidewalks “have immemorially been held in trust for
use of the public.” Hague v. CIO, 307 U.S. 496,
515 (1939). This means all of the public, and does
not create a First Amendment right in newspaper
publishers to “cordon” off a portion of the sidewalk
in an effort to increase the circulation of their pa-
pers. Cf. Schneider, supra, at 160. * * *

While there is a First Amendment right to publish
newspapers, publishers have no right to force mu-
nicipalities to turn over public property for the con-
struction of a printing facility. There is a First
Amendment right to sell books, but we would not
accept an argument that a city must allow a book
seller to construct a book shop—even a small one—
on a city sidewalk. The right to leaflet does not create
a right to build a booth on city streets from which
leafletting can be conducted. Preventing the “tak-
ing” of public property for these purposes does not
abridge First Amendment freedoms. Just as there is
no First Amendment right to operate a bookstore or
locate a movie theater however or wherever one
chooses notwithstanding local laws to the contrary,
see Arcara v. Cloud Books, Inc., 478 U.S. 697 (1986);
Renton v. Playtime Theatres, Inc., 475 U.S. 41
(1986), the First Amendment does not create a right
of newspaper publishers to take city streets to erect
structures to sell their papers.

It may be that newspaper distributors can sell more
papers by placing their newsracks on city sidewalks.
But those seeking to distribute materials protected
by the First Amendment do not have a right to
appropriate public property merely because it best
facilitates their efforts. “We again reject the ‘notion
that First Amendment rights are somehow not fully
realized unless they are subsidized by the State.” ”
Regan v. Taxation with Representation of Wash.,
461 U.S. 540, 546 (1983) (quoting Cammarano v.
United States, 358 U.S. 498, 515 (1959) (Douglas,

J., concurring). Consequently, a city need not sub-

sidize news distribution activities by giving, selling,
or leasing a portion of city property for the erection
of newsracks. “The State, no less than a private
owner of property, has power to preserve the property
under its control for the use to which it is lawfully
dedicated.” Adderley v. Florida, 385 U.S. 39, 47
(1966). Preserving public forum space for use by the
public generally, as opposed to the exclusive use of
one individual or corporation, is obviously one such
“lawfully dedicated” use. * * *

To hold otherwise, and create a First Amendment
right of publishers to take city property to erect news-
boxes, would ignore the significant governmental
interests of cities—like Lakewood—that are threat-
ened by newsrack placements. One of these inter-
ests, discussed supra, is keeping the streets and side-
walks free for the use of all members of the public,
and not just the exclusive use of any one entity. But
this is not the only concern at issue here.

The Court has consistently recognized the im-
portant interest that localities have in insuring the
safety of persons using city streets and public forums.
In this case, testimony at trial detailed a variety of
potential safety risks posed by newsboxes, running
the gamut from the obvious to the unimaginable.
& & %

A third concem is the protection of cities’ rec-
ognized aesthetic interests. Lakewood and countless
other American cities have invested substantial sums
of money to renovate their urban centers and com-
mercial districts. Increasingly, they find newsracks
to be discordant with the surrounding area. A ma-
jority of this Court found that similar aesthetic con-
siderations would be sufficient to justify a content-
neutral ban on all outdoor advertising signs, not-
withstanding the extent to which such signs convey
First Amendment protected messages. See Metro-
media, Inc. v. San Diego. * * *

We should be especially hesitant to recognize the
right appellee claims where, as is the case here, there
are “ample alternate channels” available for distrib-
uting newspapers. The District Court found that no
person in Lakewood lives more than a quarter-mile
from a 24-hour newspaper outlet: either a store open
all-night or a newsbox located on private property.
Home delivery, the means by which appellant dis-
tributes the vast majority of its newspapers, is an
option as well. The First Amendment does not re-
quire Lakewood to make its property available to the
Plain Dealer so that it may undertake the most ef-
fective possible means of selling newspapers.
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In sum, I believe that the First Amendment does
not create a right of newspaper publishers to take a
portion of city property to erect a structure to dis-
tribute their papers. There is no constitutional right
to place newsracks on city sidewalks over the objec-
tions of the city.

Because there is no such constitutional right, the
predicate for applying the Freedman v. Maryland
line of cases is not present in this case. Because the
Lakewood Ordinance does not directly regulate an
activity protected by the First Amendment, we should
instead take the traditional, as-applied approach to
adjudication. * * * Appellee’s facial challenge to the
Mayor’s discretion under § 901.181(cX7) should
therefore be rejected.

[T}he Court incorrectly suggests that I rely on the
now-discredited “greater-includes-the-lesser” for-
mulation of Justice Holmes, as adopted by this Court
in Davis v. Massachusetts, 167 U.S. 43 (1897). The
majority then engages in a detailed analysis of cases
having no applicability here whatsoever, to slay this
straw man of its own creation.

As defined at its inception, “greater-includes-the-
lesser” reasoning holds that where a State or mu-
nicipality may ban an activity altogether, it is con-
sequently free “to determine under what circum-
stances such [activity] may be availed of, as the greater
power contains the lesser.” But if, for example, a
Lakewood ordinance provided for the issuance of
newsrack licenses to only those newspapers owned
by persons of a particular race, or only to members
of a select political party, such a law would be clearly
violative of the First Amendment (or some other
provision of the Constitution), and would be facially
invalid. And if the Mayor of Lakewood granted or
refused license applications for similar improper rea-
sons, his exercise of the power provided him under
§ 901.181(cX7) would be susceptible to constitu-
tional attack. Thus, I do not embrace the “greater-
includes-the-lesser” syllogism—one that this Court
abandoned long ago. Cf. Hague v. CIO, 307 U.S.
496, 515.(1939).

Instead, my view is simply this: where an activity
that could be forbidden altogether (without running
afoul of the First Amendment) is subjected to a local
license requirement, the mere presence of admin-
istrative discretion in the licensing scheme will not
render it invalid per se. In such a case—which does
not involve the exercise of First Amendment pro-
tected freedoms—the Lovell-Freedman doctrine does
not apply, and our usual rules conceming the per-
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missibility of discretionary local licensing laws (and
facial challenges to those laws) must prevail.

Finally, the Court asserts that I do not understand
the nature of the conduct at issue here. It is asserted
that “[tlhe actual ‘activity’ at issue here is the cir-
culation of newspapers, which is constitutionally
protected.” But of course, this is wrong. Lakewood
does not, by its ordinance, seek to license the cir-
culation of newspapers within the city. In fact, the
Lakewood ordinance does not even require licenses
of all newsracks within the jurisdiction—the many
newsracks located within Lakewood on private prop-
erty are not included within the scope of the city’s
ordinance. Thus, it is the majority—and not I—
that is guilty of “recharacterizing” the activity that
Lakewood licenses. The Lakewood ordinance must
be considered for what it is: a license requirement
for newsracks on city property.

This is why, notwithstanding the Court’s inti-
mations to the contrary, my approach would not
change the outcome of our previous cases in this
area. In those cases the local law at issue required
licenses—not for a narrow category of expressive
conduct that could be prohibited—but for a sweep-
ing range of First Amendment protected activity.
Thus, the law at issue in Shuttlesworth v. Birming-
ham, 394 U.S., at 149, required a license for “any
parade”; the license scheme under attack in Freed-
man v. Maryland, 380 U.S., at 52-53, and n. 1,
applied to all ilms shown in the State of Maryland;
the law at issue in Lovell v. Griffin, 303 U.S., at
451, applied to any distribution of leaflets or pam-
phlets within the city limits. Surely, even at the
extreme level of abstraction at which the Court op-
erates in its opinion, the majority can recognize a
difference between the scope and dangers of these
laws, and Lakewood’s more focused regulation.

I now address the rule of decision the majority
offers.

Instead of the relatively clear rule that the Court’s
prior cases support, the majority today adopts a more
amorphous measure of when the Lovell-Freedman
doctrine should apply. As I see it, the Court’s new
“nexus to expression, or to conduct commonly as-
sociated with expression” test is peculiarly trouble-
some, because it is of uncertain scope and vague
expanse.

The Court appears to stop short of saying that any
statute that delegates discretionary administrative
authority that has the potential to be used to suppress
speech is unconstitutional. A great variety of dis-
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cretionary power may be abused to limit freedom of
expression; yet that does not mean that such dele-
gations of power are facially invalid.

The new Lakewood orlinance enacted in tandem
with § 901.181 illustrates this principle well. As dis-
cussed, when the District Court invalidated Lake-
wood’s complete ban on all structures on city prop-
erty, the City enacted two new ordinances. One
provides for licensing newsracks on city property—
the subject of this appeal. The second gives the City
Council unlimited discretion to grant or deny ap-
plications for all other exclusive uses of city property.
Someone who wishes to apply for permission to erect
a soft-drink vending machine on city property may
fear that his application will be denied because he
has engaged in some First-Amendment protected
activities which are not to the City Council’s liking.
These fears may even be substantial, and they may
be based on facts eminently provable in a courtroom;
e. g., that the applicant opposed a city council-
woman in her last election campaign. Yet surely
$ 901.18 is not invalid on its face merely because
it creates the possibility that the discretion accorded
therein to the City Council could be abused in the
way that the soft drink vending machine applicant
fears.

Seeking a way to limit its own expansive ruling,
the Court provides two concrete examples of in-
stances in which its newly crafted “nexus to expres-
sion” rule will not strike down local ordinances that
permit discretionary licensing decisions. First, we
are told that a law granting unbridled discretion to
a Mayor to grant licenses for soda machine place-
ments passes constitutional muster because it does
not give that official “frequent opportunities to ex-
ercise substantial power over the content or view-
point of the vendor’s speech.” How the Court makes
this empirical assessment, I do not know. It seems
to me that the nature of a vendor’s product—be it
newspapers or soda pop—is not the measure of how
potent a license law can be in the hands of local
officials sceking to control or alter the vendor’s speech.
Of course, the newspaper vendor’s speech is likely
to be more public, more significant, and more widely
known than the soda vendor’s speech—and there-
fore more likely to incur the wrath of public officials.

But in terms of the “usefulness” of the license power
to exert control over a licensee’s speech, there is no
difference whatsoever between the situation of the
soda vendor and the newspaper vendor.

If the Court’s treatment of the soda machine prob-
lem is not curious enough, it also “assures” us that
its ruling does not invalidate local laws requiring,
for example, building permits—even as they apply
to the construction of newspaper printing facilities.
These laws, we are told, provide “too blunt a cen-
sorship instrument to warrant judicial intervention.”
Thus, local “laws of general application that are not
aimed at conduct commonly associated with expres-
sion” appear to survive the Court’s decision today.

But what if Lakewood, following this decision,
repeals local ordinance § 901.181 (the detailed
newsrack permit law) and simply left § 901.18 (the
general ordinance concerning “any * * * structure
or device” on city property) on the books? That sec-
tion vests absolute discretion (without any of the
guidelines found in § 901.181) in the City Council
to give or withhold permission for the erection of
devices on city streets. Because this law is of “general
application,” it should survive scrutiny under the
Court’s opinion—even as applied to newsracks. If
so, the Court’s opinion takes on an odd “the-greater-
but-not-the-lesser” quality: the more activities that
are subjected to a discretionary licensing law, the
more likely that law is to pass constitutional muster.

As noted above, our tradition has been to dis-
courage facial challenges, and rather, to entertain
constitutional attacks on local laws only as they are
applied to the litigants. The facts of this case indicate
why that policy is a prudent one.

Most importantly, there could be no allegation
in this case that the Mayor’s discretion to deny per-
mits actually has been abused to the detriment of
the newspaper, for the Plain Dealer has not applied
for a permit for its newsracks * * *.

Indicative of the true nature of this litigation is
the fact that the City of Lakewood has had on the
books, since January of 1987, an interim ordinance
that licenses the placement of newsracks on city
property—an ordinance that is free of the consti-
tutional defects challenged here. Eighteen months
have passed since the interim ordinance was en-

11. Indeed, in practical terms, if two businesses contemplated the prospect of standing before Lakewood's officials to seck vending machine permits—
a sole proprietorship secking a license for a soda machine that is the only source of the owner’s income, and the Plain Dealer Publishing Co., secking
licenses for newsracks—I have little doubt about which applicant would be more likely to feel constrained to alter its expressive conduct in anticipation

of the encounter.
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acted, and the Plain Dealer apparently still has not
applied for a license to place its newsracks on city
property. Thus, the Court, with a strange rhetorical
flourish, belittles the usefulness of judicial review as
a tool to control the Mayor’s discretion in granting
newsrack licenses, because newspaper publishers and
their reading public cannot afford to await the results
of the judicial process. “[N]ewspaper publishers can-
not wait indefinitely for a permit” and “a paper needs
public access at a particular time,” we are remon-
strated. Yet the Plain Dealer has the availability of
a wholly constitutional permit for its newsracks for
a year and a half.

The Court mentions the risk of censorship, the
ever-present danger of self-censorship, and the power
of prior restraint to justify the result. Yet these fears
and concems have little to do with this case, which
involves the efforts of Ohio’s largest newspaper to
place a handful of newsboxes in a few locations in
a small suburban community. Even if one accepts
the testimony of appellee’s own expert, it seems un-
likely that the newsboxes at issue here would increase
the Plain Dealer’s circulation within Lakewood by
more than a percent or two; the paper’s overall cir-
culation would be affected only by about one one-
hundredth of one percent (0.01%).

It is hard to see how the Court’s concerns have
any applicability here. And it is harder still to see
how the Court’s image of the unbridled local censor,
seeking to control and direct the content of speech,
hts this case. In the case before us, the City of
Lakewood declined to appeal an adverse ruling against
its ban on newsracks, and instead amended its local
laws to permit appellee to place its newsboxes on
city property. When the nature of this Ordinance
was not to the Plain Dealer’s liking, Lakewood again
amended its local laws to meet the newspaper’s con-
cerns. Finally, when the newspaper, still disgrun-
tled, won a judgment against Lakewood from the
Court of Appeals, the city once again amended its
ordinance to address the constitutional issues. The
Court’s David and Goliath imagery concerning the
balance of power between the regulated and the
regulator in this case is wholly inept—except, pos-
sibly, in reverse.

For the foregoing reasons, I dissent from the Court’s
opinion and its judgment in this case. I would re-
verse the Court of Appeals’ decision invalidating the
Lakewood Ordinance.
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For Justice White, cases such as Lovell v. Griffin,
303 U.S. 444 (1938) and Cantwell v. Connecticut,
310 U.S. 296 (1940), see text, p. 39, did not sup-
port the invalidation of the City of Lakewood ordi-
nance. Those cases dealt with First Amendment
activities which the locality could not prohibit al-
together. The line of cases represented by Lovell v.
Griffin would be applicable if a newspaper, like the
Cleveland Plain Dealer, had a constitutional right
to distribute its papers on newsracks on public prop-
erty. But in Justice White’s view—and in the
Court’s?>—there was no such right. Since the activity
in question, placing newspaper vending machines
on public sidewalks, could be prohibited altogether,
lesser regulations such as local licensing conditioned
on administrative discretion, was a fortiori permissible.

Justice Brennan says that the concept that “the
greater power to prohibit a manner of speech entirely
included the lesser power to license it in an official’s
unbridled discretion” is a “discredited doctrine.”
However, in Posadas De Puerto Rico Associates v.
Tourism Company of Puerto Rico, 106 S.Ct. 2968
(1986), Justice Rehnquist used exactly such a “greater-
includes-the-lesser” theory. Since casino gambling
could be prohibited altogether by Puerto Rico, Puerto
Rico could clearly undertake a lesser regulation of
casino gambling, i.e., prohibit advertising of casino
gambling to residents of Puerto Rico. Interestingly,
Justice Rehnquist took no part in the decision in
Lakewood.

City of Lakewood sets forth new doctrine. While
facial invalidity of ordinances striking at First
Amendment expression had been upheld in the past,
this doctrine was now extended to reach situations
where the law being challenged had a close enough
nexus to expression, or to conduct usually associated
with expression, to pose a real and substantial risk
of censorship. Since placing newsracks on publicly
owned sidewalks, unlike parades and demonstrations
on public property, had never been deemed First
Amendment activity, Justice White and other dis-
senters thought Lovell and its progeny should not
apply. Justice White, in short, repudiated the idea
that laws having a close enough nexus to expression
could be attacked without more, just on the basis
of their facial invalidity.
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Solicitation and the Overbreadth Doctrine

BOARD OF AIRPORT COMMISSION-
JEERSSU(S)F LOS ANGELES v. JEWS FOR

482 U.S. 569, 107 S.CT. 2568, 96 L.ED.2D 500 (1987).

Justice O'CONNOR delivered the opinion of the
Court.

The issue presented in this case is whether a res-
olution banning all “First Amendment activities” at
Los Angeles International Airport (LAX) violates the
First Amendment.

On July 13, 1983, the Board of Airport Com-
missioners (Board) adopted Resolution No. 13787,
which provides in pertinent part:

“NOW, THEREFORE, BE IT RESOLVED by
the Board of Airport Commissioners that the Central
Terminal Area at Los Angeles International Airport
is not open for First Amendment activities by any
individual and/or entity; * * *

“BE IT FURTHER RESOLVED that if any in-
dividual or entity engages in First Amendment ac-
tivities within the Central Terminal Area at Los
Angeles International Airport, the City Attorney is
directed to institute appropriate litigation against such
individual and/or entity to ensure compliance with
this Policy statement of the Board of Airport Com-
missioners. * * * 7

Respondent Jews for Jesus, Inc., is a nonprofit
religious corporation. On July 6, 1984, Alan How-
ard Snyder, a minister of the Gospel for Jews for
Jesus, was stopped by a Department of Airports peace
officer while distributing free religious literature on
a pedestrian walkway in the Central Terminal Area
at LAX. The officer showed Snyder a copy of the
resolution, explained that Snyder’s activities violated
the resolution, and requested that Snyder leave LAX.
The officer warned Snyder that the City would take
legal action against him if he refused to leave as
requested. Snyder stopped distributing the leaflets
and left the airport terminal. * * *

Jews for Jesus and Snyder then filed this action
in the District Court for the Central District of Cal-
ifornia, challenging the constitutionality of the res-
olution under both the California and Federal Con-
stitutions.

The District Court held that the Central Terminal
Area was a traditional public forum under federal
law, and held that the resolution was facially un-

constitutional under the United States Constitution.
* * * The requirement that the overbreadth be sub-
stantial arose from our recognition that application
of the overbreadth doctrine is, “manifestly, strong
medicine,” Broadrick v. Oklahoma, 93 S.Ct., at 2916,
and that “there must be a realistic danger that the
statute itself will significantly compromise recog-
nized First Amendment protections of parties not
before the Court for it to be facially challenged on
overbreadth grounds.”

On its face, the resolution at issue in this case
reaches the universe of expressive activity, and, by
prohibiting all protected expression, purports to cre-
ate a virtual “First Amendment Free Zone” at LAX.
The resolution does not merely regulate expressive
activity in the Central Terminal Area that might
create problems such as congestion or the disruption
of the activities of those who use LAX. Instead, the
resolution expansively states that LAX “is not open
for First Amendment activities by any individual
and/or entity,” and that “any individual and/or entity
[who] seeks to engage in First Amendment activities
within the Central Terminal Area * * * shall be
deemed to be acting in contravention of the stated
policy of the Board of Airport Commissioners.” The
resolution therefore does not merely reach the ac-
tivity of respondents at LAX; it prohibits even talking
and reading, or the wearing of campaign buttons or
symbolic clothing. Under such a sweeping ban, vir-
tually every individual who enters LAX may be found
to violate the resolution by engaging in some “First
Amendment activitly].” We think it obvious that
such a ban cannot be justified even if LAX were a
nonpublic forum because no conceivable govern-
mental interest would justify such an absolute pro-
hibition of speech.

Additionally, we find no apparent saving con-
struction of the resolution. The resolution expressly
applies to all “First Amendment activities,” and the
words of the resolution simply leave no room for a
narrowing construction. In the past the Court some-
times has used either abstention or certification when,
as here, the state courts have not had the opportunity
to give the statute under challenge a definite con-
struction. Neither option, however, is appropriate
in this case because California has no certification
procedure, and the resolution is not “fairly subject
to an interpretation which will render unnecessary
or substantially modify the federal constitutional
question.” * * *
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The petitioners suggest that the resolution is not
substantially overbroad because it is intended to reach
only expressive activity unrelated to airport-related
purposes. * * *

In balancing the government’s interest in limiting
the use of its property against the interests of those
who wish to use the property for expressive activity,
the Court has identified three types of fora: the tra-
ditional public forum, the public forum created by
government designation, and the nonpublic forum.
Perry Ed. Assn. v. Perry Local Educators’ Assn., 460
U.S. 37, 45-46 (1983). The proper First Amend-
ment analysis differs depending on whether the area
in question falls in one category rather than another.
In a traditional public forum or a public forum by
government designation, we have held that First
Amendment protections are subject to heightened
scrutiny:

“In these quintessential public forums, the govemn-
ment may not prohibit all communicative activity. For
the State to enforce a content-based exclusion it must
show that its regulation is necessary to serve a com-
pelling state interest and that it is narrowly drawn to
achieve that end. * * * The State may also enforce
regulations of the time, place, and manner of expres-
sion which are content-neutral, are narrowly tailored
to serve a significant government interest, and leave
open ample alternative channels of communication.”

Id., at 45.

We have further held, however, that access to a
nonpublic forum may be restricted by government
regulation as long as the regulation “is reasonable
and not an effort to suppress expression merely be-
cause officials oppose the speaker’s view.”

The petitioners contend that LAX is neither a
traditional public forum nor a public forum by gov-
ernment designation, and accordingly argue that the
latter standard gaverning access to a nonpublic forum
is appropriate. The respondents, in turn, argue that
LAX is a public forum subject only to reasonable
time, place or manner restrictions. * * * Because
we conclude that the resolution is facially uncon-
stitutional under the First Amendment overbreadth
doctrine regardless of the proper standard, we need
not decide whether LAX is indeed a public forum,
or whether the Perry standard is applicable when
access to a nonpublic forum is not restricted.

Under the First Amendment overbreadth doc-
trine, an individual whose own speech or conduct
may be prohibited is permitted to challenge a statute
on its face “because it also threatens others not before
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the court—those who desire to engage in legally
protected expression but who may refrain from doing
so rather than risk prosecution or undertake to have
the law declared partially invalid.” Brockett v. Spo-
kane Arcades, Inc., 472 U.S. 491.(1985). A statute
may be invalidated on its face, however, only if the
overbreadth is “substantial.” Houston v. Hill, 482
U.S. 451, 459, (1987). Such a limiting construc-
tion, however, is of little assistance in substan-
tially reducing the overbreadth of the resolution.
Much nondisruptive speech—such as the wearing
of a T-Shirt or button that contains a political mes-
sage—may not be “airport related,” but is still pro-
tected speech even in a nonpublic forum. See Cohen
v. California (1971). Moreover, the vagueness of
this suggested construction itself presents serious
constitutional difficulty. The line between airport-
related speech and nonairport-related speech is, at
best, murky. The petitioners, for example, suggest
that an individual who reads a newspaper or con-
verses with a neighbor at LAX is engaged in per-
mitted “airport-related” activity because reading or
conversing permits the traveling public to “pass the
time.” We presume, however, that petitioners would
not so categorize the activities of a member of a
religious or political organization who decides to
“pass the time” by distributing leaflets to fellow trav-
elers. In essence, the result of this vague limiting
construction would be to give LAX officials alone
the power to decide in the first instance whether a
given activity is airport related. Such a law that “con-
fers on police a virtually unrestrained power to arrest
and charge persons with a violation” of the resolu-
tion is unconstitutional because “[tjhe opportunity
for abuse, especially where a statute has received a
virtually open-ended interpretation, is self-evident.”
Lewis v. City of New Orleans (1974) (POWELL,
J., concurring).

We conclude that the resolution is substantially
overbroad, and is not fairly subject to a limiting
construction. Accordingly, we hold that the reso-
lution violates the First Amendment. The judgment
of the Court of Appeals is

Affirmed.

Justice WHITE, with whom the Chief Justice
joins, concurring.

I join the Court’s opinion but suggest that it should
not be taken as indicating that a majority of the
Court considers the Los Angeles International Air-
port to be a traditional public forum. That issue was
one of the questions on which we granted certiorari,
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and we should not have postponed it for another
day.

COMMENT

Rather than make nice discriminations among var-
ious groups about types of solicitation which will be
permitted, the Commissioners of the Los Angeles
Airport Authority, a public facility, announced a
plague on all speakers and simply banished First
Amendment activity from the airport terminal al-
together. In the next section, the student is exposed
to the considerable case law which deals with the
question of whether a public facility should be con-
sidered a public forum. As Justice O’Connor pointed
out in Airport Commissioners, this is an inquiry that
makes a difference. If the facility is deemed a public
forum, then content-based regulation must meet a
heightened scrutiny standard. Even content-neutral
regulation of the traditional public forum must be
“narrowly tailored to serve a significant governmen-
tal interest” and must leave open alternative modes
of communication. Regulation of the nonpublic
forum has much less formidable obstacles to over-
come.

Is the use of the overbreadth doctrine here based
on an unwillingness to hold that the airport terminal
is a traditional public forum? Why should the Court
be reluctant to make such a determination? Notice
that the overbreadth doctrine applied in Airport
Commissioners is fatal to the regulation banning First
Amendment activity in the terminal. How should a
valid regulation in this context have been drafted?

Usually in First Amendment litigation, what is
being challenged is the validity of a law as applied
to a particular plaintiff. If the plaintiff is successful,
then the challenged application of the law is ren-
dered invalid, but the law may still be valid. Some-
times, however, the plaintiff may launch an attack
on the law itself by contending that the law is facially
unconstitutional. This means that the constitutional
invalidity is apparent on its face. If, however, a court
rules that a law on its face violates the First Amend-
ment because of overbreadth, the law itself is ren-
dered invalid.

The doctrine of overbreadth has been described
as follows: “The doctrine of overbreadth is con-
cerned with the precision of a law. A law may be
facially clear but may sweep too broadly if it indis-
criminately reaches both protected and unprotected

expression. Protected expression can be chilled or
suppressed by such a law. Herein lies the vice of
overbreadth. Even though the litigant might be en-
gaged in unprotected expression, the statute could
be applied to protected speech.” Barron and Dienes,
Constitutional Law in a Nutshell, 227 (1986).

Public Facilities and the Public Forum

What about the exercise of First Amendment rights
on public property? To what extent may a public
facility be used as a public forum? In a decision
which appeared to suggest an unwillingness by the
Supreme Court to recognize a general right of non-
discriminatory access to publicly owned media fa-
cilities, the Court, 5—4, upheld a lower court de-
cision, Lehman v. City of Shaker Heights, 296 N.E.2d
683 (Ohio 1973), approving a city’s right to prohibit
political advertising on city buses. Lehman v. City
of Shaker Heights, 418 U.S. 298 (1974). In the Leh-
man case, the Court denied access to publicly owned
media to a political candidate who wished to display
his political messages along with commercial ads on
city-owned buses in Shaker Heights, Ohio. Justice
Blackmun wrote the Court’s opinion in Lehman,
joined by Justices Burger, White, and Rehnquist.
These justices declared that a city had a right as the
owner of a commercial venture like a public trans-
portation system to accept ads only for “innocuous”
commercial advertising and to prohibit political
messages on buses.

The Court denied that the car cards in controversy
constituted a “public forum” protected by the First
Amendment. Similarly, the Court rejected the con-
tention “that there is a guarantee of nondiscrimi-
natory access to such publicly owned and controlled
areas of communication regardless of the primary
purpose for which the area is dedicated.” Although
the Court conceded that American constitutional
law had been “jealous to preserve access to public
places for purposes of free speech,” what is dispositive
in such cases is “the nature of the forum and the
conflicting interests involved. * * *” Under the cir-
cumstances, the claim for the exercise of First
Amendment expression in Lehman would be re-
jected:

Here we have no open spaces, no meeting hall, park,
street corner, or other public thoroughfare. Indeed,
the city is engaged in commerce. * * * [Clar card
space, although incidental to the provision of public



54

transportation, is a part of the commercial venture. In
much the same way that a newspaper or periodical,
or even a radio or television station, need not accept
every proffer of advertising from the general public, a
city transit system had discretion to develop and make
reasonable choices concerning the type of advertising
that may be displayed in its vehicles.

* & %

No First Amendment forum is here to be found.
The city consciously has limited access to its transit
system advertising space in order to minimize chances
of abuse, the appearance of “favoritism” and the risk
of imposing upon a captive audience. These are rea-
sonable legislative objectives advanced by the city in
a proprietary capacity.

By means of a separate concurring opinion, Jus-
tice Douglas supplied the critical fifth vote. He thought
that a bus, from a public forum point of view, was
more like a newspaper than a park. On the very day
the Court decided Lehman, it had decided the Miami
Herald case, text, p. 497. Relying on Miami Herald,
Douglas appeared to suggest that the owner of a bus
(even though it was a public owner) was equivalent
to the owner of a private newspaper: “[The] news-
paper owner cannot be forced to include in his of-
ferings news or other items which outsiders may
desire but which the owner abhors.” If the bus or
newspaper was turned into a park for purposes of
the public forum concept, then public facilities such
as publicly owned buses would be “transformed into
forums for the dissemination of ideas upon [a] cap-
tive audience.”

Four justices, Brennan, Stewart, Marshall, and
Powell, dissented on the ground that the city’s ac-
tions denying access violated equal protection in that
the city had improperly preferred commercial ad-
vertising on its buses to the exclusion of political
advertising. The dissenters said that Shaker Heights
had opened up its advertising space on its buses as
a “public forum.” Having done so, the dissenters
said the city could not exclude the category of po-
litical advertising:

Having opened a forum of communication, the city
is barred by the First and Fourteenth Amendments
from discriminating among forum users solely on the
basis of message content.

* & &

Once a public forum for communication has been
established, both free speech and equal protection
principles prohibit discrimination based solely upon
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subject matter or content. * * * [Dliscrimination among
entire classes of ideas, rather than among points of
view within a particular class, does not render it any
less odious. Subject matter or content censorship in
any form is forbidden.

Is the Lehman case a severe defeat for the whole
idea of public property as a public forum? Or is the
case merely a holding that the car cards wore not a
public forum? Note that there is a major difference
in the force of a claim for the exercise of free expres-
sion rights in public property as compared with such
a claim with respect to private property. In the pri-
vate property area, there is no state action problem.
In such a public context, the mandate of First
Amendment theory that the state act in an ideolog-
ically neutral manner combines with equal protec-
tion concepts to ensure that a public facility cannot
favor one political viewpoint and banish another.

In Lehman, all political viewpoints in the form
of political ads were banned. Therefore, arguably,
there was no equal protection violation; Justice Bren-
nan was of a contrary opinion, however, wasn’t he?
Why?

The necessity that the public facility which is
sought to be used for public forum purposes be con-
sistent with the primary purposes of the facility was
emphasized once again by the Supreme Court in
Greer v. Spock, 424 U.S. 828 (1976). The Court,
per Justice Stewart, in Greer rejected an attack on
military post regulations which prohibited partisan
political activity as well as the dissemination of pam-
phlets without the prior approval of military au-
thorities. The Court denied that “whenever mem-
bers of the public are permitted freely to visit a place
owned or operated by the Government then that
place becomes a public forum for the purposes of
the First Amendment.” Adderley v. Florida, 385
U.S. 39 (1966), a 5—4 Supreme Court decision
denying public forum treatment to jailhouse grounds,
was relied on by the Greer Court for the idea that
the First Amendment did not mean that “people
who want to propagandize protests or views have a
constitutional right to do so whenever and however
and wherever they please.” The purpose of military
reservations was to “train soldiers, not to provide a
public’ forum.” Justice Brennan, joined by Justice
Marshall, dissented in Greer and expressed grave
concern that a narrow approach to whether “the
form of expression is compatible with the activities
occurring at the locale” might lead to a “rigid char-
acterization” that “a given locale is not a public



ONE THE FIRST AMENDMENT IMPACT ON MASS COMMUNICATION 55

forum.” The result would be that “certain forms of
public speech at the locale” would be suppressed
even though the expression involved was entirely
compatible with the principal purposes of the public
facility in question.

In United States Postal Service v. Council of
Greenburgh Civic Associations, 453 U.S. 114 (1981),
the Court, per Justice Rehnquist, upheld a federal
statute which prohibited mailboxes belonging to the
government and used in the postal system from being
used by civic associations without paying postage.
Rehnquist rejected the idea “of a letter box as a
public forum” and observed “that the First Amend-
ment does not guarantee access to property simply
because it is owned or controlled by the govern-
ment.” Rehnquist appeared to suggest, said Professor
Emerson, that no new public forums “would be
recognized beyond those that had been considered
traditionally to be such.”

Despite the result in Greenburgh Civic Associa-
tions, Emerson believes that “the constitutional right
to use public facilities [as a public forum] on a com-
patible basis seems well-established.” What merit is
there in generally viewing public facilities as broadly
hospitable to public forum purposes? Professor
Emerson offers this rationale: “It forces the relevant
community to listen to the expression of grievances
rather than allowing them to be swept under the
rug.” See Emerson, The Affirmative Side of the First
Amendment, 15 Georgia L.Rev. 809 (1981).

Justice Rehnquist objected that applying the test
for valid time, place, and manner controls to the
question of whether a letter box was a public forum
would impose a difficult and impractical task on the
Postal Service: “[The] authority to impose regula-
tions cannot be made to depend on all of the vari-
ations of climate, population, density, and other
factors that may vary significantly within a distance
of less than 100 miles.”

The public forum concept received its classic
expression in Kalven, The Concept of the Public
Forum, 1965 Supreme Ct.Rev. 1. The public forum
concept became a vehicle for providing First
Amendment-based legitimacy to the civil rights pro-
tests of the sixties.

Grayned v. City of Rockford, 408 U.S. 104 (1972)
provides a helpful guide to permissible time, place,
and manner regulation:

The nature of the place, “the pattern of its normal
activities, dictates the kinds of regulations of time, place

and manner that are reasonable.” Although a silent
vigil may not unduly interfere with a public library,
making a speech in the reading room almost certainly
would. That same speech should be perfectly appro-
priate in a park. The crucial question is whether the
manner of expression is basically compatible with the
normal activity of a particular place at a particular
time. Our cases make clear that in assessing the rea-
sonableness of regulation, we must weigh heavily the
fact that communication is involved; the regulation
must be narrowly tailored to further the State’s legit-
imate interest. “Access to [public places] for the pur-
pose of exercising [First Amendment rights] cannot
constitutionally be denied broadly.” Free expression
must not, in the guise of regulation, be abridged or

denied.

The Heffron case which follows is an illustrative
example of permissible time, place, or manner reg-
ulation.

HEFFRON v. INTERNATIONAL SO-
CIETY FOR KRISHNA CONSCIOUS-
NESS

452 U.S. 640, 101 S.CT. 2559, 69 L.ED.2D 298 (1981).

[EDITORIAL NOTE The Minnesota Agricultural
Society conducts an annual state fair on a 125-
acre tract of state land which attracts about
115,000 persons on weekdays and 160,000 on
weekends. Pursuant to state law, the Society is-
sued rules, including Rule 6.05 which requires
that all persons or groups seeking to sell, exhibit,
or distribute materials at the fair must do so only
from fixed locations on the fairgrounds. While the
rules do not bar walking around and communicat-
ing, all sales, distributions, and fund solicitations
must be conducted from a booth rented from the
fair authorities on a first-come, first-served basis.

The International Society for Krishna Con-
sciousness, Inc. (ISKCON) brought suit seeking to
enjoin application of Rule 6.05 against the reli-
gion and its members. It was alleged that the Rule
violated the First Amendment by suppressing ISK-
CON'’s religious practice of Sankirtan, a ritual re-
quiring members to }go into public places to distrib-
ute material and solicit donations for the Krishna
religion.

he trial court upheld the constitutionality of

Rule 6.05. The Minnesota Supreme Court re-
versed, holding Rule 6.05 unconstitutionally re-
stricted the Krishnas’ religious practice of
Santkirtan.]

Justice WHITE delivered the opinion of the Court.
The State does not dispute that the oral and writ-
ten dissemination of the Krishnas’ religious views
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and doctrines is protected by the First Amendment.
Nor does it claim that this protection is lost because
the written materials sought to be distributed aie
sold rather than given away or because contributions
or gifts are solicited in the course of propagating the
faith.

It is also common ground, however, that the First
Amendment does not guarantee the right to com-
municate one’s views at all times and places or in
any manner that may be desired. Adderley v. Flor-
ida. As the Minnesota Supreme Court recognized,
the activities of ISKCON, like those of others pro-
tected by the First Amendment, are subject to rea-
sonable time, place, and manner restrictions. “We
have often approved restrictions of that kind provided
that they are justified without reference to the con-
tent of the regulated speech, that they serve a sig-
nificant governmental interest, and that in doing so
they leave open ample alternative channels for com-
munication of the information.” Virginia State Board
of Pharmacy v. Virginia Citizens Consumer Coun-
cil. The issue here, as it was below, is whether Rule
6.05 is a permissible restriction on the place and
manner of communicating the views of the Krishna
religion, more specifically, whether the Society may
require the members of ISKCON who desire to prac-
tice Sankirtan at the State Fair to confine their dis-
tribution, sales, and solicitation activities to a fixed
location.

A major criterion for a valid time, place, and
manner restriction is that the restriction “may not
be based upon either the content or subject matter
of the speech.” Consolidated Edison Co. v. Public
Service Commission [p. 156]. Rule 6.05 qualifies in
this respect, since, as the Supreme Court of Min-
nesota observed, the rule applies even-handedly to
all who wish to distribute and sell written materials
or to solicit funds. No person or organization, whether
commercial or charitable, is permitted to engage in
such activities except from a booth rented for those
purposes.

Nor does Rule 6.05 suffer from the more covert
forms of discrimination that may result when arbi-
trary discretion is vested in some governmental au-
thority. The method of allocating space is a straight-
forward first-come, first-served system. The rule is
not open to the kind of arbitrary application that
this Court has condemned as inherently inconsistent
with a valid time, place, and manner regulation
because such discretion has the potential for becom-
ing a means of suppressing a particular point of view.
See Shuttlesworth v. Birmingham.
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A valid time, place, and manner regulation must
also “serve a significant govemmental interest.” Here,
the principal justification asserted by the state in
support of Rule 6.05 is the need to maintain the
orderly movement of the crowd given the large num-
ber of exhibitors and persons attending the fair.

As a general matter, it is clear that a state’s interest
in protecting the “safety and convenience” of per-
sons using a public forum is a valid governmental
objective. Furthermore, consideration of a forum’s
special attributes is relevant to the constitutionality
of a regulation since the significance of the govern-
mental interest must be assessed in light of the char-
acteristic nature and function of the particular forum
involved. This observation bears particular import
in the present case since respondents make a number
of analogies between the fairgrounds and city streets,
which have “immemorially been held in trust for
the use of the public and have been used for purposes
of assembly, communicating thoughts between cit-
izens, and discussing public questions.” But it is
clear that there are significant differences between
a street and the fairgrounds. A street is continually
open, often uncongested, and constitutes not only
a necessary conduit in the daily affairs of a locality’s
citizens, but also a place where people may enjoy
the open air of the company of friends and neighbors
in a relaxed environment. The Minnesota Fair is a
temporary event attracting great numbers of visitors
who come to the event for a short period to see and
experience the host of exhibits and attractions at the
fair. The flow of the crowd and demands of safety
are more pressing in the context of the fair. As such,
any comparisons to public streets are necessarily
inexact.

The justification for the Rule should not be mea-
sured by the disorder that would result from granting
an exemption solely to ISKCON. That organization
and its ritual of Sankirtan have no special claim to
First Amendment protection as compared to that of
other religions who also distribute literature and so-
licit funds. None of our cases suggest that the in-
clusion of peripatetic solicitation as part of a church
ritual entitles church members to solicitation rights
in a public forum superior to those of members of
other religious groups that raise money but do not
purport to ritualize the process. Nor for present pur-
poses do religious organizations enjoy rights to com-
municate, distribute, and solicit on the fairgrounds
superior to those of other organizations having so-
cial, political, or other ideological messages to pros-
elytize. The nonreligious organizations seeking sup-
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port for their activities are entitled to rights equal to
those of religious groups to enter a public forum and
spread their views, whether by soliciting funds or by
distributing literature.

ISKCON desires to proselytize at the fair because
it believes it can successfully communicate and raise
funds. In its view, this can be done only by inter-
cepting fair patrons as they move about, and if suc-
cess is achieved, stopping them momentarily or for
longer periods as money is given or exchanged for
literature. This consequence would be multiplied
many times over if Rule 6.05 could not be applied
to confine such transactions by ISKCON and others
to fixed locations. Indeed, the court below agreed
that without Rule 6.05 there would be widespread
disorder at the fairgrounds. The court also recog-
nized that some disorder would inevitably result from
exempting the Krishnas from the rule. Obviously,
there would be a much larger threat to the State’s
interest in crowd control if all other religious, non-
religious, and noncommercial organizations could
likewise move freely about the fairgrounds distrib-
uting and selling literature and soliciting funds at
will.

Given these considerations, we hold that the State’s
interest in confining distribution, selling, and fund
solicitation activities to fixed locations is sufficient
to satisfy the requirement that a place or manner
restriction must serve a substantial state interest.

For similar reasons, we cannot agree with the
Minnesota Supreme Court that Rule 6.05 is an un-
necessary regulation because the State could avoid
the threat to its interest posed by ISKCON by less
restrictive means, such as penalizing disorder or dis-
ruption, limiting the number of solicitors, or putting
more narrowly drawn restrictions on the location
and movement of ISKCON’s representatives. As we
have indicated, the inquiry must involve not only
ISKCON, but also all other organizations that would
be entitled to distribute, sell or solicit if the booth
rule may not be enforced with respect to ISKCON.
Looked at in this way, it is quite improbable that
the alternative means suggested by the Minnesota
Supreme Court would deal adequately with the
problems posed by the much larger number of dis-
tributors and solicitors that would be present on the
fairgrounds if the judgment below were affirmed.

For Rule 6.05 to be valid as a place and manner
restriction, it must also be sufficiently clear that
alternative forums for the expression of respondents’
protected speech exist despite the effects of the rule.
Rule 6.05 is not vulnerable on this ground. First,

the Rule does not prevent ISKCON from practicing
Sankirtan anywhere outside the fairgrounds. More
importantly, the rule has not been shown to deny
access within the forum in question. Here, the rule
does not exclude ISKCON from the fairgrounds,
nor does it deny that organization the right to con-
duct any desired activity at some point within the
forum. Its members may mingle with the crowd and
orally propagate their views. The organization may
also arrange for a booth and distribute and sell lit-
erature and solicit funds from that location on the
fairgrounds itself. The Minnesota State. Fair is a
limited public forum in that it exists to provide a
means for a great number of exhibitors temporarily
to present their products or views, be they com-
mercial, religious, or political, to a large number of
people in an efficient fashion. Considering the lim-
ited functions of the fair and the combined area
within which it operates, we are unwilling to say
that Rule 6.05 does not provide ISKCON and other
organizations with an adequate means to sell and
solicit on the fairgrounds.

[Reversed. ]

Justice BRENNAN, with whom Justice Marshall
and Justice Stevens join, concurring in part and
dissenting in part.

As the Court recognizes, the issue in this case is
whether Minnesota State Fair Rule 6.05 constitutes
a reasonable times, place, and manner restriction
on respondents’ exercise of protected First Amend-
ment rights. In deciding this issue, the Court con-
siders, inter alia, whether the regulation serves a
significant governmental interest and whether that
interest can be served by a less intrusive restriction.
The Court errs, however, in failing to apply its anal-
ysis separately to each of the protected First Amend-
ment activities restricted by Rule 6.05. Thus, the
Court fails to recognize that some of the state’s re-
strictions may be reasonable while others may not.

Rule 6.05 restricts three types of protected First
Amendment activity: distribution of literature, sale
of literature, and solicitation of funds.

I quite agree with the Court that the state has a
significant interest in maintaining crowd control on
its fairgrounds. I also have no doubt that the State
has a significant interest in protecting its fairgoers
from fraudulent or deceptive solicitation practices.
Indeed, because I believe on this record that this
latter interest is substantially furthered by a rule that
restricts sales and solicitation activities to fixed booth
locations, where the State will have the greatest op-
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portunity to police and prevent possible deceptive
practices, I would hold that Rule 6.05’s restriction
on those particular forms of First Amendment
expression is justified as an antifraud measure. Ac-
cordingly, I join the judgment of the Court as far
as it upholds rule 6.05’s restriction on sales and
solicitations. However, because I believe that the
booth rule is an overly intrusive means of achieving
the state’s interest in crowd control, and because |
cannot accept the validity of the state’s third asserted
justification [i.e., protection of fairgoers from an-
noyance and harassment], I dissent from the Court’s
approval of Rule 6.05’s restriction on the distribution
of literature.

As our cases have long noted, once a govern-
mental regulation is shown to impinge upon basic
First Amendment rights, the burden falls on the
government to show the validity of its asserted in-
terest and the absence of less intrusive alternatives.
The challenged “regulation must be narrowly tai-
lored to further the State’s legitimate interest”” Min-
nesota’s Rule 6.05 does not meet this test.

[E]ach and every fairgoer, whether political can-
didate, concerned citizen, or member of a religious
group, is free to give speeches, engage in face-to-
face advocacy, campaign, or proselytize. No restric-
tions are placed on any fairgoer’s right to speak at
any time, at any place, or to any person. Thus, if
on a given day 5,000 members of ISKCON came
to the fair and paid their admission fees, all 5,000
would be permitted to wander throughout the fair-
grounds, delivering speeches to whomever they
wanted, about whatever they wanted. Moreover, be-
cause this right does not rest on Sankirtan or any
other religious principle, it can be exercised by every
political candidate, partisan advocate, and common
citizen who has paid the price of admission. All
share the identical right to move peripatetically and
speak freely throughout the fairgrounds.

Because of Rule 6.05, however, as soon as a pros-
elytizing member of ISKCON hands out a free copy
of the Bhagavad-Gita to an interested listener, or a
political candidate distributes his campaign bro-
chure to a potential voter, he becomes subject to
arrest and removal from the fairgrounds. This con-
stitutes a significant restriction on First Amendment
rights. By prohibiting distribution of literature out-
side the booths, the fair officials sharply limit the
number of fairgoers to whom the proselytizers and
candidates can communicate their messages. Only
if a fairgoer affirmatively seeks out such information
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by approaching a booth does Rule 6.05 fully permit
potential communicators to exercise their First
Amendment rights.

In support of its crowd control justification, the
state contends that if fairgoers are permitted to dis-
tribute literature, large crowds will gather, blocking
traffic lanes and causing safety problems. But the
state has failed to provide any support for these as-
sertions. It has made no showing that relaxation of
its booth rule would create additional disorder in a
fair that is already characterized by the robust and
unrestrained participation of hundreds of thousands
of wandering fairgoers. If fairgoers can make speeches,
engage in face-to-face proselytizing, and buttonhole
prospective supporters, they can surely distribute lit-
erature to members of their audience without sig-
nificantly adding to the state’s asserted crowd control
problem. The record is devoid of any evidence that
the 125-acre fairgrounds could not accommodate
peripatetic distributors of literature just as easily as
it now accommodates peripatetic speechmakers and
proselytizers.

Relying on a general, speculative fear of disorder,
the State of Minnesota has placed a significant re-
striction on respondents’ ability to exercise core First
Amendment rights. This restriction is not narrowly
drawn to advance the state’s interests, and for that
reason is unconstitutional.

Justice Blackmun, concurring in part and dis-
senting in part.

COMMENT

Heffron held that the restriction by a state entity on
distribution, sales, and solicitation activities to a fixed
site was a permissible time, place, and manner reg-
ulation. What are the characteristics of a valid time,
place, and manner regulation?

Justice White identifies four such characteristics:
(1) the restriction cannot be based on either the con-
tent or subject matter of the speech. (2) A valid time,
place, and manner regulation must serve a signifi-
cant governmental interest. (What significant gov-
ernmental interest was served by the regulation in
Heffron?) (3) A time, place, and manner regulation
is not valid if the state could accomplish its purpose
by less drastic means. (Were less drastic means open
to the Minnesota State Fair?) (4) A time, place, and
manner regulation is valid if alternative forums exist
for the purpose of communicating the expression
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which is limited by the regulation in controversy.
{Were such alternative forums present in the Heffron
context?)

Might the Minnesota Supreme Court have pre-
vailed had it depended on the rule of Pruneyard,
see text, p. 152, rather than on the First Amend-
ment? Why or why not?

CLARK v. COMMUNITY FOR
CREATIVE NON-VIOLENCE

468 U.S. 288, 104 S.CT. 3065, 82 L.ED.2D 221 (1984).

[EDITORIAL NOTE The National Park Service
sought to prohibit demonstrators from sleeping in
Lafayette Park and the Mall in Washington,
D.C. The demonstrators built a tent city and
then, by sIee[ing in these places, sought to publi-
cize the plight of the homeless. The National Park
Service justified this decision by relying on its reg-
ulation prohibiting camping in certain parks. The
regulation was upheld as a valid time-place-
manner regulation. ]

Justice WHITE delivered the opinion of the Court.

L R ]

Expression, whether oral or written or symbolized
by conduct, is subject to reasonable time, place and
manner restrictions. We have often noted that re-
strictions of this kind are valid provided that they
are justified without reference to the content of the
regulated speech, that they are narrowly tailored to
serve a significant governmental interest, and that
they leave open ample alternative channels for com-
munication of information. City Council v. Tax-
payers for Vincent, 104 S.Ct. 2132 (1984); Heffron
v. International Society for Krishna Consciousness.

It is also true that a message may be delivered by
conduct that is intended to be communicative and
that, in context, Would reasonably be understood by
the viewer to be communicative. Spence v. Wash-
ington, 418 U.S. 405 (1974) Tinker v. Des Moines
School District [text, p. 81]. Symbolic expression of
this kind may be forbidden or regulated if the con-
duct itself may constitutionally be regulated, if the
regulation is narrowly drawn to further a substantial
governmental interest, and if the interest is unrelated
to the suppression of free speech. United States v.
O’Brien [text, p. 79].

The United States submits, as it did in the Court
of Appeals, that the regulation forbidding sleeping

is defensible either as a time, place, or manner re-
striction or as a regulation of symbolic conduct. We
agree with that assessment.

That sleeping, like the symbolic tents themselves,
may be expressive and part of the message delivered
by the demonstration does not make the ban any
less a limitation on the manner of demonstrating,
for reasonable time, place, and manner regulations
normally have the purpose and direct effect of lim-
iting expression but are nevertheless valid. City
Council v. Taxpayers for Vincent, supra; Heffron v.
International Society for Krishna Consciousness, su-
pra; Kovacs v. Cooper. Neither does the fact that
sleeping, arguendo, may be expressive conduct, rather
than oral or written expression, render the sleeping
prohibition any less a time, place, or manner reg-
ulation. * * * Considered as such, we have very
little trouble concluding that the Park Service may
prohibit overnight sleeping in the parks involved
here.

The requirement that the regulation be content
neutral is clearly satished. The courts below ac-
cepted that view, and it is not disputed here that the
prohibition on camping, and on sleeping specifi-
cally, is content neutral and is not being applied
because of disagreement with the message presented.
Neither was the regulation faulted, nor could it be,
on the ground that without overnight sleeping the
plight of the homeless could not be communicated
in other ways. The regulation otherwise left the dem-
onstration intact, with its symbolic city, signs, and
the presence of those who were willing to take their
turns in a day-and-night vigil. Respondents do not
suggest that there was, or is, any barrier to delivering
to the media, or to the public by other means, the
intended message concerning the plight of the
homeless.

It is also apparent to us that the regulation nar-
rowly focuses on the Government’s substantial in-
terest in maintaining the parks in the heart of our
capital in an attractive and intact condition, readily
available to the millions of people who wish to see
and enjoy them by their presence. It is urged by
respondents that if the symbolic city of tents was to
be permitted and if the demonstrators did not intend
to cook, dig, or engage in aspects of camping other
than sleeping, the incremental benefit to the parks
could not justify the ban on sleeping, which was
here an expressive activity said to enhance the mes-
sage concerning the plight of the poor and homeless.
We cannot agree. In the first place, we seriously
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doubt that the First Amendment requires the Park
Service to permit a demonstration in Lafayette Park
and the Mall involving a 24-hour vigil and the erec-
tion of tents to accommodate 150 people. Further-
more, although we have assumed for present pur-
poses that the sleeping banned in this case would
have an expressive element, it is evident that its
major value to this demonstration would be facili-
tative. Without a permit to sleep, it would be dif-
ficult to get the poor and homeless to participate or
to be present at all. * * * The sleeping ban, if en-
forced, would thus effectively limit the nature, ex-
tent, and duration of the demonstration and to that
extent ease the pressure on the Parks.

If the Government has a legitimate interest in
ensuring that the National Parks are adequately pro-
tected, which we think it has, and if the parks would
be more exposed to harm without the sleeping pro-
hibition than with it, the ban is safe from invali-
dation under the First Amendment as a reasonable
regulation on the manner in which a demonstration
may be carried out. As in City Council v. Taxpayers
for Vincent, the regulation “responds precisely to
the substantive problems which legitimately concern
the [Government].” 466 U.S., at 789, 104 S.Ct.,
at 2132.

We have difficulty, therefore, in understanding
why the prohibition against camping, with its ban
on sleeping ovemight, is not a reasonable time, place,
and manner regulation that withstands constitu-
tional scrutiny. Surely the regulation is not uncon-
stitutional on its face. None of its provisions appears
unrelated to the ends that it was designed to serve.
Nor is it any less valid when applied to prevent
camping in Memorial-core parks by those who wish
to demonstrate and deliver a message to the public
and the central government. Damage to the parks
as well as their partial inaccessibility to other mem-
bers of the public can as easily result from camping
by demonstrators as by non-demonstrators. In nei-
ther case must the Government tolerate it. * * *
This is no more than a reaffirmation that reasonable
time, place, and manner restrictions on expression
are constitutionally acceptable.

Contrary to the conclusion of the Court of Ap-
peals, the foregoing analysis demonstrates that the
Park Service regulation is sustainable under the four-
factor standard of United States v. O’Brien, supra,
for validating a regulation of expressive conduct,
which, in the last analysis is little, if any, different
from the standard applied to time, place, and man-
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ner restrictions. No one contends that aside from its
impact on speech a rule against camping or over-
night sleeping in public parks is beyond the consti-
tutional power of the Government to enforce. And
for the reasons we have discussed above, there is a
substantial government interest in conserving park
property, an interest that is plainly served by, and
requires for its implementation, measures such as
the proscription of sleeping that are designed to limit
the wear and tear on park properties. That interest
is unrelated to suppression of expression.

We are unmoved by the Court of Appeals’ view
that the challenged regulation is unnecessary, and
hence invalid, because there are less speech-restrictive
alternatives that could have satisfied the government
interest in preserving park lands. * * * We do not
believe, however, that either United States v. O’'Brien
or the time, place, and manner decisions assign to
the judiciary the authority to replace the Park Service
as the manager of the Nation’s parks or endow the
judiciary with the competence to judge how much
protection of park lands is wise and how that level
of conservation is to be attained.

Accordingly, the judgment of the Court of Ap-
peals is

Reversed.

COMMENT

The application of a National Park no-camping reg-
ulation to prohibit demonstrators from sleeping in
Lafayette Park and the Mall was deemed valid. Jus-
tice White concluded in Clark that the prohibition
was valid under either the O’Brien standards, see
text, p. 79, or under the standards appropriate for
judging the reasonableness of time-place-manner
regulation in the public forum. Justice White con-
cluded that the O’Brien standards and the Heffron
standards, see text, p. 55, were the same. Is there
any problem with his conclusion?

Professor Keith Werhan believes that both O’Brien
and Clark are “disturbingly insensitive to the facil-
itation of robust public debate.” See Werhan, The
O'Briening of Free Speech Methodology, 19 Ariz.
State L.]. 635 at 649 (1987). Although he thinks
the regulation upheld in both cases had “little im-
pact on the degree of public debate,” he sees dangers
in the use of the O’Brien balancing test:

[O'Brien] compromises the hard problems of free speech
methodology by largely ignoring them. Using an op-
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erational focus on the ends and means of government
regulation, the Court decides cases without assessing
the speech side of the controversy. Thus, in [O’Brien]
the Court ruled for the government without deciding
whether symbolic conduct was protected by the first
amendment; in [Clark], the Court ruled for the gov-
emment without deciding whether sleep could con-
stitute symbolic conduct. Werhan at 673.

By implication, the Heffron standards appear more
sensitive to First Amendment values. Is this because
O’Brien is too easily satisfied “by a legitimate gov-
ermnmental interest of whatever weight”? See Werhan
at 651.

Boos v. Barry: Regulation of the Traditional
Public Forum

Boos v. Barry, 108 S.Ct. 1157 (1988), illustrates the
continuing attachment of the Court to a heightened
scrutiny standard of review in the case of content-
based regulation of a public forum when sig-
nificantly less restrictive regulatory alternatives
were available. The facts which gave rise to the case
follow.

A District of Columbia law prohibited display of
signs bringing foreign governments into “public
odium” or “public disrepute” within 500 feet of
foreign embassies. The statute also prohibited per-
sons from congregating within 500 feet of an em-
bassy and not dispersing when ordered to do so.
Some individuals wished to carry signs critical of
the governments of the Soviet Union and Nicaragua
and also wished to congregate within 500 feet of
those embassies. They brought a facial First Amend-
ment challenge to these provisions. In Boos, the
Court, per Justice O’Connor, held that the provision
forbidding display of signs criticizing foreign gov-
ernments violated the First Amendment. Justice
O’Connor said the speech involved was political
speech, was exercised in a traditional public forum,
i.e., a public street, and, finally, that the display
provision was content-based.

To the argument that the statute was not content-
based because the government did not itself select
between viewpoints, Justice O’Connor responded that
she agreed that the provision was not viewpoint-
based:

“The display clause determines which viewpoint
is acceptable in a neutral fashion by looking to the

policies of foreign governments.” This would prevent
the display clause from being “directly viewpoint-
based,” but it did not render the statute content-
neutral. The government was enforcing a prohibi-
tion based on content against “an entire category of
speech—signs and displays critical of foreign
governments.”

Justice O’Connor relied in this regard on Renton
v. Playtime Theatres, Inc., 475 U.S. 41 (1986). See
text, p. 677. Renton upheld a city ordinance which
prohibited adult motion picture theaters from lo-
cating within 1,000 feet of any residential zone,
single or multiple family dwelling, church, park, or
school. The zoning ordinance in Renton was deemed
to be a valid form of the place and manner regu-
lation. Renton said the ordinance was not geared at
the “content” of “adult” films but rather to the “sec-
ondary effects of such theaters on the surrounding
community. Since the ordinance was not content-
based, the standard appropriate for “content-neutral”
time, place, and manner regulation was applicable.
This standard inquired whether the ordinance served
a substantial governmental interest and allowed for
reasonable alternative avenues of communication.
What were the secondary effects referred to in Ren-
ton? Justice O'Connor described then in Boos v.
Barry. The content of the films in Renton was de-
clared to be irrelevant to the result. The ordinance
was aimed at the secondary effects of such theaters
on the community: “effects that are almost unique
to theaters featuring sexually explicit films, i.e., pre-
vention of crime, maintenance of property values,
and protection of residential neighborhoods.”

The city of Washington, D.C. tried to defend its
display of signs law prohibiting criticism of foreign
governments as also aimed at a “secondary effect™
the “international law obligation to shield diplomats
from speech that offends their dignity.” Justice
O’Connor disagreed that Renton was applicable:

Regulation that focuses on the direct impact of speech
on its audience presents a different situation. Listeners’
reactions to speech are not the type of “secondary ef-
fects” we referred to in Renton. The hypothetical reg-
ulation targets the direct impact of a particular category
of speech, not a secondary feature that happens to be
associated with that type of speech.

Justice O’Connor concluded that the “display clause
is content-based.” She pointed out that the city did
not point to the secondary effects of picket signs in
front of embassies such as congestion, interference
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with ingress or egress, visual clutter, or embassy
security. Instead, reliance was in protecting the dig-
nity of foreign diplomatic personnel “by sheltering
them from speech that is critical of their govern-
ments.” Such a justification for the display provision
was focused “only on the content of the speech and
the direct impact that speech has on its listeners.”
Justice O’Connor concluded that as a content-
based restriction on political speech in a public forum,
the display provision of the District of Columbia law
“must be subjected to the most exacting scrutiny”:

Thus, we have requested the State to show that the
“regulation is necessary to serve a compelling state
interest and that it is normally drawn to achieve that
end.”

Even assuming that “international law recognized
a dignity interest” to the point it should be consid-
ered “sufficiently ‘compelling’ to support a content-
based restriction on speech,” the display provision
was still not narrowly tailored to serve that interest.
A federal statute prohibiting intimidating or harass-
ing foreign officials or obstructing them in the course
of their duties illustrated the ready availability of a
significantly less restrictive alternative. This dem-
onstrated that the display clause was not sufficiently
narrowly tailored to withstand the rigors of the strict
scrutiny standard.

The congregation clause of the District of Co-
lumbia statute was upheld by the Court. The clause
survived an overbreadth attack. Although the text of
the clause might have presented overbreadth prob-
lems because it applied “to any congregation within
500 feet of an embassy for any reason” and because
it appeared “to place no limits at all on the dispersal
authority of the police,” the court of appeals had
provided a narrowing construction which alleviated
these difficulties. The court of appeals read the stat-
ute to “permit dispersal only of congregations that
are directed at an embassy.” It did not give the police
a right to disperse for reasons having nothing to do
with the embassy. Also, police discretion was nar-
rowed by the court of appeals’ reading that the statute
only permitted dispersal when a threat to the security
of the embassy was presented.

The Court, per Justice O’Connor, concluded that
the congregation clause was not overbroad:

So narrowed, the congregation clause withstands First
Amendment overbreadth scrutiny. It does not reach a
substantial amount of constitutionally protected con-
duct; it merely regulates the place and manner of cer-
tain demonstrations.
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What about vagueness? Petitioners focused on the
word “place” in the statute which was not further
defined or limited. The Court found that the court
of appeals had.given a narrowing interpretation suf-
ficient to withstand a vagueness attack. The statute
was intended to be enforced when “normal embassy
activities have been or are about to be disrupted.”

Justice Brennan, joined by Justice Marshall, con-
curred in part and concurred in the judgment but
dissented from the proposition set forth in Renton
that “an otherwise content-based restriction on speech
can be recast as ‘content-neutral’ if the restriction
‘aims’ at ‘secondary effects’ of the speech.” However,
Justice Brennan did agree that the display clause
constituted a “content-based restriction on speech
that merits strict scrutiny.” Justice Brennan was par-
ticularly disturbed that the reasoning of Renton, which
had arisen out of a context dealing with businesses
purveying sexually explicit materials, was now, at
least in dictum, being applied to political speech.

Parades and Demonstrations and the Duty
to Obey the Void Judicial Order

Walker v. City of Birmingham, 388 U.S. 307 (1967),
an important First Amendment case, arose out of
the black civil rights protest movement of the 1960s.
Eight black ministers, including the late Dr. Martin
Luther King, Jr., were arrested and held in contempt
for leading civil rights marches in Birmingham on
Easter 1963 in defiance of an ex parte injunction
banning all marches, parades, sit-ins, or other dem-
onstrations in violation of the Birmingham parade
ordinance. The petitioners contended that the or-
dinance required a grant of permission from city
administrators who had made it clear no permission
would be granted. The state courts held that peti-
tioners could not violate the injunction and later
challenge its validity. The Supreme Court, per Jus-
tice Potter Stewart, affirmed the conviction, 5-4.
Justices Warren, Douglas, Brennan, and Abe Fortas
dissented. All but Fortas wrote a separate dissent.

The heart of the holding in Walker is that even
if both the ordinance and the injunction raised sub-
stantial constitutional issues, petitioners could only
successfully raise those issues by moving to modify
or dissolve the injunction, not by disobeying it and
then defending against contempt charges on con-
stitutional grounds.

Justice Stewart pointed out that “this is not a case
where the injunction was transparently invalid or
had only a frivolous pretense to validity.” While the
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language of the Birmingham ordinance might pre-
sent substantial First Amendment questions, it could
not be held invalid on its face. If petitioners, instead
of proceeding without a permit, had sought a ju-
dicial decree from the state courts interpreting the
parade ordinance, the Court might have offered a
narrow, “saving” construction, as had the state courts
in Poulos v. New Hampshire, 345 U.S. 395 (1953).

A fundamental reason for the decision in Walker
appears to be that initial obedience is required of
even unconstitutional court decrees, like the in-
junction in Walker, even though the same is not
required of an unconstitutional ordinance or statute.
Chief Justice Warren observed in caustic dissent in
Walker that petitioners are “convicted and sent to
jail because the patently unconstitutional ordinance
was copied into an injunction.” Further, the in-
junction was ex parte and unlimited as to time.

We have seen cases where the Court has held that
an unconstitutional statute need not be obeyed. This
is so, even where an ordinance explicitly requires a
permit to engage in some form of communication.
See Lovell v. Griffin, 303 U.S. 444 (1938), text,
p. 39.

Justice Douglas, in his dissenting opinion, di-
rectly confronted the civil disobedience issue in
Walker. An unconstitutional court decree, he said,
is no less invalid than an unconstitutional statute.
“It can and should be flouted in the manner of the
ordinance itself.” The facts of the Walker case, most
of which were excluded from evidence during the
hearing on contempt charges, indicated that the city
officials had no intention of ever granting a permit
to petitioners, said Justice Douglas. Not only was
the parade ordinance probably invalid on its face,
but it was enforced in a discriminatory manner to
prevent civil rights advocates from exercising their
right, guaranteed by the First Amendment, to as-
semble peacefully and petition for redress of griev-
ances. Affirmance of contempt convictions in such
a case, he concluded, could only undermine respect
for law, since “[t]he ‘constitutional freedom’ of which
the Court speaks can be won only if judges honor
the Constitution.”

Justice Brennan filed the third dissenting opinion
in Walker. In Justice Brennan’s view, the Court was
faced with the collision between Alabama’s interest
in enforcing judicial decrees and the petitioners’ First
Amendment rights of speech and peaceful assembly.
In such a conflict, Brennan said, the Supremacy
Clause of the United States Constitution demands
that the First Amendment interests be given greater

weight. Furthermore, in safeguarding First Amend-
ment rights from invalid prior restraints, the Court
ought to be even more suspicious of prior restraints
contained in ex parte injunctions than in “presum-
ably carefully considered, even if hopelessly invalid,”
statutes. Instead, he said, the Court in Walker aban-
doned its protective function in the First Amend-
ment area and threw its support to the Alabama court
decree, a “devastatingly destructive weapon for
suppression of cherished freedoms. * * *”

Justice Brennan also pointed to several weaknesses
in the Court’s argument. The Alabama decree con-
tained no time limitation whatsoever. It was not
really “temporary” at all. Secondly, the Court’s in-
sistence that petitioners challenge the injunction in
court first and march later was in head-on conflict
with the Court’s own First Amendment doctrine that
where an invalid prior restraint is imposed, freedom
of speech can not be served if exercise of that free-
dom is forcibly deferred pending the outcome of
lengthy judicial review. Brennan emphasized the
factual context of the Walker case: a civil rights cam-
paign was planned which was intended to have its
climax in a series of marches on Easter weekend.
To require petitioners to drop their organizing efforts
and spend weeks, months, or years in state and fed-
eral courts was to blink at the realities of their sit-
uation.

Notice that despite the strong protests by the dis-
senting justices, the Walker majority refused to con-
sider the parade ordinance invalid on its face. The
Court’s reliance on Howat v. Kansas, 258 U.S. 181
(1922), seems to indicate that even an injunction
invalid on its face must be obeyed pending judicial
review. If this is so, how does (or might) the Court
answer the claim by the dissenting justices that such
a ruling opens the door for local officials to impose
prior restraint simply by incorporating unconstitu-
tional ordinances into binding judicial decrees?

The Walker decision was 5—4. Justice Black cast
a deciding vote in Walker to sustain contempt con-
victions in the face of the vague, overbroad, limitless
injunction. Black may have considered the integrity
of the judicial process, even when, as in Walker, it
may have been greatly abused, to be of such a high
importance that it outweighed even First Amend-
ment interests. This point of view is in contrast
with Justice Douglas’s statement that judges, no less
than legislators or administrators, must honor the
Constitution.

Walker v. Birmingham raises, in a First Amend-
ment context, the issue of whether an order of a
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lower court which almost certainly will be reversed
on appeal must be obeyed by the parties subject to
it until the order is set aside by a higher court. This
is an issue of great significance to the journalist. In
United States v. Dickinson, 465 F.2d 496 (5th Cir.
1972), cert. den. 414 U.S. 979 (1973), a federal
court of appeals upheld a criminal contempt citation
for violation of a “gag” rule imposed by a federal
district judge despite the appeals court’s view that
the “gag” was a violation of the First Amendment.
The court of appeals relied on Walker for its decision
that even an unconstitutional court order must be
obeyed until it is reversed. See discussion of the
Dickinson case in this text, p. 409.

Some question now exists as to whether all the
federal courts of appeal share the view espoused by
the Fifth Circuit in Dickinson. The United States
Court of Appeals for the First Circuit has taken a
more reasonable view vis-2-vis press publication of
invalid “gag” orders. In re Providence Journal Co.,
820 F.2d 1354 (Ist Cir. 1987). In Providence Jour-
nal, the court suggested a publisher would not be
punished for criminal contempt if he violated a lower
court gag order, as long as he made a good faith
effort to obtain emergency relief from the appellate
court:

If timely access to the appellate court is not available
or if timely decision is not forthcoming, the publisher
may then proceed to publish and challenge the con-
stitutionality of the order in the contempt proceedings.

The Supreme Court granted certiorari in the case
but dismissed the writ. U.S. v. Providence Journal
Co., 108 S.Ct. 1502 (1988).

Two years after it decided Walker v. City of Bir-
mingham, the Supreme Court considered a different
case arising out of the identical facts. The case was
Shuttlesworth v. City of Birmingham, 394 U.S. 147
(1969). This time, the question was whether Rev.
Walker and Rev. Shuttlesworth, et al., could be
convicted of violating Birmingham’s parade ordi-
nance, a part of the city’s general code. Petitioners
had knowingly violated the ordinance, but they
claimed, as they had in Walker, that their action
was not punishable because the ordinance itself was
invalid on its face and discriminatorily applied to
deny First Amendment rights. Nevertheless, they
were found guilty of violating the parade ordinance
and received stiff jail sentences (Rev. Shuttlesworth,
for instance, was sentenced to 138 days at hard labor.)

A state appeals court reversed, holding that the
parade ordinance was an unconstitutional prior re-
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straint upon First Amendment rights since it granted
city officials unlimited discretion to grant or deny
parade permits. However, the Alabama Supreme
Court reinstated the convictions by providing a cu-
rative gloss to the parade ordinance. The parade
ordinance, said the state supreme court, did not
confer discretionary powers upon local officials to
withhold parade permits on a discriminatory basis.
Rather, it directed them merely to regulate use of
the public streets consistent with the goal of insuring
public access to public throughways.

This, despite the fact that the parade ordinance
provided that the city commission could deny a per-
mit whenever it determined that “the public welfare,
peace, safety, health, decency, good order, morals
or convenience require.” The process by which this
language was narrowed by the Supreme Court of
Alabama to make the parade ordinance a traffic mea-
sure received a backhanded compliment from Jus-
tice Stewart in his opinion for the Court: “It is true
that in affirming the petitioner’s conviction in the
present case, the Supreme Court of Alabama per-
formed a remarkable job of plastic surgery upon the
face of the ordinance.”

By transforming the parade ordinance into a traffic-
management ordinance, the Alabama court at-
tempted to avert constitutional problems in much
the same way that the New Hampshire court had
done in Poulos v. New Hampshire, 345 U.S. 395
(1953). The Alabama court also acted on the sug-
gestion of the Court in Walker v. City of Birming-
ham that a narrow interpretation of the parade or-
dinance might save it from First Amendment attack.
However, even the strenuous effort of the Alabama
court to rescue the Birmingham ordinance from
constitutional infirmity failed to persuade the Su-
preme Court to uphold the convictions when Shut-
tlesworth came up for review.

Justice Stewart speaking for the Court, in an in-
teresting twist from his opinion in Walker, first pointed
out that the parade ordinance was, as written, invalid
on its face. This was precisely the contention which
he had rejected in Walker. Now, however, Justice
Stewart held:

There can be no doubt that the Birmingham ordi-
nance, as it was written, conferred upon the city com-
mission virtually unbridled and absolute power [to con-
trol the issuance of permits for marches or
demonstrations in the city]. * * * This ordinance * * *
fell squarely within the ambit of the many decisions
of this Court over the last 30 years, holding that a law
subjecting the exercise of First Amendment freedoms
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to the prior restraint of a license, without narrow,
objective, and definite standards to guide the licensing
authority, is unconstitutional.

Justice Stewart next dealt with the state’s argument
that that standard is not applicable where the reg-
ulation under challenge deals with speech plus, i.e.,
the use of public streets. Although recognizing the
state interest in regulating the use of its public ways,
the Court ruled that a licensing system implement-
ing that interest must adhere to constitutional stan-
dards. An overbroad, vague licensing scheme, vest-
ing local officials with limitless discretion over the
use of city streets, does not square with those stan-
dards even though speech plus is involved.

The real question, said Stewart, was whether the
parade ordinance was to be obeyed in 1963, not-
withstanding the gloss which was put upon the or-
dinance by the state court four years later.

The Court concluded that Birmingham’s parade
ordinance, as it was implemented and enforced by
Birmingham officials in 1963, was invalid and a
denial of First Amendment rights. Petitioners were,
therefore, entitled to ignore the parade ordinance
and could not be criminally prosecuted for that de-
cision. Justice Stewart described the ministers’ un-
successful efforts to obtain a parade permit from
adamant city ofhcials.

The petitioner was clearly given to understand that
under no circumstance would he and his group be
permitted to demonstrate in Birmingham, not that a
demonstration would be approved if a time and place
were selected that would minimize traffic problems.
* ¢ * (1]t is evident that the ordinance was adminis-
tered so as * * * “to deny or unwarrantedly abridge
the right of assembly and the opportunities for the
communication of thought * * * immemorially as-
sociated with resort to public places.”

Because Birmingham city officials interpreted and
implemented the parade ordinance in a fashion con-
sistent with its broad discretionary language, Rev.
Shuttlesworth was justified in taking them at their
word and acting accordingly. Notwithstanding the
state supreme court’s effort to save the parade or-
dinance, it was unconstitutional in 1963, and pe-
titioners could not be punished for violating it under
those circumstances.

Justice John Marshall Harlan’s concurring opin-
ion took issue with what he called the “seeds of
mischief” contained in the opinion of the Court.

The important point, said Harlan, was whether
the petitioners could have had a prompt judicial
remedy under the special circumstances of their civil

rights protest. Hearkening back to Justice Frank-
furter’s concurring opinion in Poulos, Justice Harlan
noted that here, as contrasted with Poulos, a timely
remedy to force issuance of the parade permit was
probably out of the question. Had petitioners sought
a writ of mandamus to require the Birmingham City
Commission to issue a parade permit, they could
not have succeeded in time for the Easter demon-
strations, and under Alabama law there is no pro-
vision for expeditious review of such a petition.

It was not enough, Justice Harlan argued, that
petitioner should rely merely upon the attitude of a
local official and his interpretation of the parade
ordinance. If a speedy and effective remedy had been
available, petitioners would have been obligated to
pursue that remedy before breaking the law, Harlan
said. But in this case, on these facts, such a course
would have blocked the exercise of First Amend-
ment rights with no promise of effective relief. It
was therefore excused, and the convictions could
not stand.

Unlike Justice Stewart and the rest of the Court,
Justice Harlan was not prepared to concede that the
principle of cases such as Lovell v. Griffin, text,
p. 39, involving licensing of pure speech, should be
extended to cover ordinances such as the Bir-
mingham parade statute, which regulated speech
plus conduct. Regulation of the use of city streets
was “a particularly important state interest.” Even
if such a regulation were deemed invalid on its face
or as applied, perhaps citizens should be less free to
ignore that regulation entirely than they would be
to ignore an ordinance regulating pure speech.

In Shuttlesworth, the Supreme Court vindicated
at least some of the points advanced by the four
dissenters in Walker. The Birmingham parade or-
dinance was unconstitutional on its face and as ap-
plied—a decision the Court had refused to make in
Walker just two years earlier. In reversing the pe-
titioners’ convictions for violating the parade ordi-
nance, the Court did precisely what Chief Justice
Warren had envisioned: it ruled that punishment
for violating the ordinance could not stand, but (be-
cause of Walker) disobedience to the command of
an identical prohibition, in a court decree, could
be punished as contempt. In Shuttlesworth, Justice
Stewart contended in a brief footnote that “(t]he legal
and constitutional issues involved in the Walker case
were quite different from those involved here.” How
would you support or take issue with that assertion?

In Walker, Chief Justice Warren dissented, point-
ing out that the Birmingham ordinance on its face
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directed local officials to refuse parade permits on
any number of broad, discretionary, vague grounds.
Thus, a state court could “save” the Birmingham
ordinance only “by repealing some of its language.”
Is this in fact what the Alabama Supreme Court did
in Shuttlesworth?

Picketing, Handbilling, and State Action:
The Collision Points Between Freedom of

Expression and Property Rights

THORNHILL v. ALABAMA
310 U.S. 88, 60 S.CT. 736, 84 L.ED. 1093 (1940).

[EDITORIAL NOTE Thornhill was a First
Amendment case which arose out of a local labor
dispute at an Alabama factory. Thornhill, a union
organizer, was arrested and convicted of a misde-
meanor for violating a state antipicketing law
which made it a crime for:

* * * any person or persons * * * without a just
cause or legal excuse therefore, [to] go near to or loi-
ter about the * * * place of business of any other
person, firm, corporation, [etc.] * * * for the pur-
pose, or with the intent of influencing, or inducing
other persons not to trade with, buy from, sell to,
have business dealings with or be employed by [that
business] * * * State Code of 1923, § 3448.

The same section also prohibited picketing un-
der the same circumstances.

Thomhill’s conviction was upheld by the Ala-
bama courts. The United States Supreme Court
reversed his conviction and held the right to picket
protected by the First Amendment. Justice James
McReynolds was the lone dissenter.

Thornhill was arrested when, as part of a
small picket line, he peacefully advised would-be
strikebreakers to go home and not to cross the
picket line. The plant where this took place was
part of a company town in which most plant em-
ployees lived. The picket line was on private prop-
erty, as was most of the town.]

Justice MURPHY delivered the opinion of the Court.

® % %

* * * The existence of such a statute, which read-
ily lends itself to harsh and discriminatory enforce-
ment by local prosecuting officials, against particular
groups deemed to merit their displeasure, results in
a continuous and pervasive restraint on all freedom
of discussion that might reasonably be regarded as
within its purview. It is not any less effective or, if
the restraint is not permissible, less pernicious than
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the restraint on freedom of discussion imposed by
the threat of censorship. An accused, after arrest and
conviction under such a statute, does not have
to sustain the burden of demonstrating that the
State could not constitutionally have written a dif-
ferent and specific statute covering his activities as
disclosed by the charge and the evidence introduced
against him.

= % &

The vague contours of the term “picket” are no-
where delineated. Employees or others, accordingly,
may be found to be within the purview of the term
and convicted for engaging in activities identical
with those proscribed by the first offense. In sum,
whatever the means used to publicize the facts of a
labor dispute, whether by printed sign, by pamphlet,
by word of mouth or otherwise, all such activity
without exception is within the inclusive prohibition
of the statute so long as it occurs in the vicinity of
the scene of the dispute.

* * * We think that Section 3448 is invalid on
its face.

LR

In the circumstances of our times the dissemi-
nation of information concerning the facts of a labor
dispute must be regarded as within that area of free
discussion that is guaranteed by the Constitution.
* * * Free discussion concerning the conditions in
industry and the causes of labor disputes appears to
us indispensable to the effective and intelligent use
of the processes of popular government to shape the
destiny of modern industrial society. * * *

The range of activities proscribed by Section 3448,
whether characterized as picketing or loitering or
otherwise, embraces nearly every practicable, effec-
tive means whereby those interested—including the
employees directly affected—may enlighten the public
on the nature and causes of a labor dispute. The
safeguarding of these means is essential to the se-
curing of an informed and educated public opinion
with respect to a matter which is of public concern.
It may be that effective exercise of the means of
advancing public knowledge may persuade some of
those reached to refrain from entering into advan-
tageous relations with the business establishment
which is the scene of the dispute. Every expression
of opinion on matters that are important has the
potentiality of inducing action in the interests of one
rather than another group in society. But the group
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in power at any moment may not impose penal
sanctions on peaceful and truthful discussion of mat-
ters of public interest merely on a showing that oth-
ers may thereby be persuaded to take action incon-
sistent with its interests. Abridgment of the liberty
of such discussion can be justified only where the
clear danger of substantive evils arises under circum-
stances affording no opportunity to test the merits
of ideas by competition for acceptance in the market
of public opinion. We hold that the danger of injury
to an industrial concern is neither so serious nor so
imminent as to justify the sweeping proscription of
freedom of discussion embodied in Section 3448.

x % %

COMMENT

If Alabama desired to guard against violent picketing
or harassment of potential customers by union threats,
the state could under the First Amendment draft a
statute designed to meet such situations. The Ala-
bama antipicketing law made no attempt to consider
factors which would distinguish the Thornhill picket
line from other, more dangerous situations, nor did
it consider the number of people gathered at the
picket line, the potentiality of violence and harm to
passersby, the accuracy of the information which
the union was imparting to the public, and the na-
ture of the union dispute.

The statute covered all situations indiscrimi-
nately. Since some activities covered by the statute
were unquestionably examples of peaceful expres-
sion, the statute in its broad sweep could not stand.
Enforcement of the statute only in special cases could
not repair the fatal defect which the statute bore on
its face. And selective enforcement with its potential
for discrimination poses a special threat to First
Amendment freedom.

It is a principle of due process adjudication that
criminal statutes should be drawn so that the class
affected by them is sufficiently apprised of the con-
duct expected of it in order that it may comply with
the statute and avoid its sanction. This principle is
sometimes called the “vagueness” doctrine. See gen-
erally, Amsterdam, The Void for Vagueness Doc-
trine, 109 U.Pa.L.Rev. 67 (1960).

Thorhill demonstrates the use of a related con-
stitutional principle: the doctrine of overbreadth. A
statute is defectively overbroad when it reaches and

proscribes activities which are constitutionally pro-
tected as well as activities which are not. See text,
p. 51. The statute in Thomnhill is also defectively
vague. Note that the Court observed that the term
“picket” was inadequately defined. Vagueness is a
major First Amendment doctrine, but it has its roots
in the notice requirements of procedural due pro-
cess. If people do not know what is expected of them,
it is not fair to punish them. Furthermore, if they
do not know what is expected of them, they may
fear to engage in the vigorous exercise of First
Amendment rights. In a sense, the First Amend-
ment concern to prevent restraints which inhibit
freedom of expression and the concern for fairness
which is implemented by the constitutional doctrine
of procedural due process coalesce in the vagueness
doctrine. A Roman law maxim was “Nulla poena
sine lege” (no penalty without a law). Does this
ancient legal concept help explain the vagueness
doctrine? Is it possible for a statute to be defectively
overbroad but not overly vague?

The thrust of Thornhill was that the antipicketing
section of the Alabama Code was overly broad but
that a more narrowly drawn statute might pass con-
stitutional muster under the First Amendment:

We are not now concerned with picketing en masse
or otherwise conducted which might occasion such
imminent and aggravated danger to state interests in
preventing breaches of the peace * * * as to justify a
statute narrowly drawn to cover the precise situation
giving rise to the danger.

But the Alabama antipicketing law made no attempt
to balance the First Amendment against any state
interest. The valuable contribution of Thornhill to
First Amendment law was that it made clear, by
extending First Amendment protection to picketing,
that nonverbal communication merited First
Amendment protection, albeit in a nonabsolute form.

Picketing, Private Property, and the Public
Forum: The State Action Problem

In Amalgamated Food Employees Local 590 v. Lo-
gan Valley Plaza, Inc., 391 U.S. 308 (1968), the
Supreme Court refused, per Justice Thurgood Mar-
shall, to enjoin informational picketing in a private
shopping center. Logan Valley, therefore, subjected
privately owned property to First Amendment ob-
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ligation as the Supreme Court had done only once
before in Marsh v. Alabama, 326 U.S. 501 (1946).
In Marsh, the exercise of First Amendment rights
had been recognized in a company-owned town where
alternative means of communication for the matter
to be communicated were not available. Speaking
for the Court in Logan Valley, Justice Marshall said:

All we decide here is that because the shopping center
serves as the community business block “and is freely
accessible and open to the people in the area and those
passing through,” Marsh v. State of Alabama, 326
U.S., at 508, the state may not delegate the power
through the use of its trespass laws, wholly to exclude
those members of the public wishing to exercise their
First Amendment rights on the premises in a manner
and for a purpose generally consonant with the use to
which the property is actually put.

The classic idea of American constitutionalism is
the view that the constitution runs against govern-
ment. If one relies on the Bill of Rights directly,
one encounters the language, for example, of the
First Amendment (“Congress shall make no law * * *
abridging the freedom of speech, or of the press
* * * 7). If, on the other hand, one relies on the
due process clause of the Fourteenth Amendment,
one meets the following language: “ * * * nor shall
any State deprive any person of life, liberty, or prop-
erty, without due process of law.” This introduces
the need for “State action” if a Fourteenth Amend-
ment violation is to be found. This also explains the
effort of the Supreme Court in both Marsh and
Amalgamated to view the company-town street and
the shopping center parking lot as “quasi-public.”
(Why is the Court reluctant to come right out and
say that First Amendment considerations apply to
private property?)

Private concentrations of power, such as the na-
tionwide chains of daily newspapers (most papers are
located in one newspaper towns), and the networks
which supply the programming for much of radio
and television broadcasting throughout the country
are, therefore, in the classic view, immune from
ccastitutional obligation altogether. This idea, as
applied to the privately owned media, was given
renewed life in CBS v. Democratic National Com-
mittee, 412 U.S. 94 (1973). See text, p. 511.

But decisions like Marsh and Amalgamated sug-
gest that the capacity of “private governments” to
elude constitutional obligation to provide freedom
of expression is not infinite after all. The Marsh case
in 1946 was a surprising breakthrough, but, in a
sense, it was ahead of its time. It never blossomed
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forth into an important or pioneering constitutional
doctrine in any meaningful way until the decision
of the Amalgamated Food Employees case in 1968.
For Justice Black, the First Amendment is meant
to state what government cannot do, not what a
private individual or corporation must do. As a mat-
ter of history this view is probably accurate. As a
matter of making the goals of freedom of expression
and community enlightenment a reality, the ques-
tion is: does such an approach any longer have con-
temporary relevance? See Justice Douglas’s concur-
ring opinion in CBS v. Democratic National Com-
mittee, 412 U.S. 94 (1973). See this text, p. 511.
In Justice Marshall’s opinion for the Court in
Amalgamated, the following observations appear:

The picketing carried on by petitioners was directed
specifically at patrons of the Weis Market located within
the shopping center and the message sought to be con-
veyed to the public concerned the manner in which
that particular market was being operated. We are,
therefore, not called upon to consider whether re-
spondents’ property rights could, consistently with the
First Amendment, justify a bar on picketing which was
not thus directly related in its purpose to the use to
which the shopping center property was being put.

Did the distinction Justice Marshall attempted to
draw between protest picketing where the site of the
protest is related to the object of the protest and
where the site is unrelated to the object of the protest
make sense? Note that the Supreme Court in Amal-
gamated Food Employees did not rule on the con-
stitutional significance of this distinction.

Lloyd Corp., Limited v. Tanner, 407 U.S. 551
(1972), answered the question which Justice Mar-
shall raised but did not answer in Amalgamated Food
Employees: Could the owner of a private shopping
center prohibit protest in the form of distribution of
handbills on his premises when the object of the
protest (hostility to the Vietnam War) did not have
a direct relationship to the shopping center? The
Supreme Court in Lloyd Corp. held that there must
be a relationship between the object of the protest
and the site of the protest before there can be any
right to use private property for purposes of free
expression.

In Lloyd Corp., the four Nixon appointees to the
Supreme Court, Powell, Blackmun, Rehnquist, and
Burger, joined with Kennedy appointee, White, to
hold that there must be a relationship between object
and site of the protest. The Lloyd Corp. case marks
a retreat from what had previously been a steady
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extension by the courts of the state action concept
to the exercise of First Amendment rights on private
property.

In Amalgamated Food Employees, Justice Mar-
shall, speaking for the Court, had made a fairly
radical statement: “[P]roperty that is privately owned
may at least, for First Amendment purposes, be treated
as though it were publicly held.” The Lloyd Corp.
case took much of the force out of this statement.
It is true that Logan Valley was not reversed in Lloyd
Corp., and that the Court professed allegiance to
the doctrine of Amalgamated Food Employees in-
sofar as, under its facts, it authorized the exercise of
First Amendment rights on private property, so long
as the exercise of those rights related to the site of
the protest. Nevertheless, the concept that First
Amendment obligations only run to governmental
institutions received new vigor as a result of the
Lioyd Corp. case. Consider the following analysis
of the Lloyd Corp. case:

* * * [F]ree expression is now likely to be considered
less important than whether the site chosen (for its
exercise) is private or public property. The majority of
the Court denied that the property of a large shopping
center is “open to the public” in the same way as is
the “business district” of a city, and that a member of
the public could exercise the same rights of free expres-
sion in a shopping mall that he could in “similar public
facilities in the streets of a city or town.” Barron, Free-
dom Of The Press For Whom? 106 (1973).

The Lloyd case left the Logan Valley case just
barely alive. However, in Hudgens v. NLRB, 424
U.S. 507 (1976), the Supreme Court overruled Lo-
gan Valley.

The Hudgens Court buried Justice Marshall’s at-
tempted distinction in Logan Valley between situ-
ations where the object of the protest was related to
the site and situations where the object of the protest
was unrelated to the site. The key to understanding
the decision of the Court in Hudgens appears to be
that First Amendment obligation does not run to
private property. As the Hudgens Court conceived
it, if the fact that a particular protest was related to
the site of protest imposed First Amendment obli-
gations on the owner of the site, then First Amend-
ment determinations were being made on the basis
of analyzing the content of the protest. The Court
proclaimed that First Amendment adjudication had
to be content-neutral.

In Hudgens, the Court, in order to maintain a
content-neutral approach to the First Amendment,

approved 4 prohibition by the owner of a shopping
center against labor union picketing on its premises
Professor Redish has observed that “the equality
principle and the values of free expression conflict.”
Why? Consider the following;

Those with greater resources and more power will in-
variably possess greater access to the media, and there-
fore to the public, than will those less well situated.
These factors may be cited as reasons why a seemingly
neutral restriction on picketing should in reality be
found to discriminate (and, therefore, constitute a vi-
olation of the equality principle). Those with greater
resources and power do not need to picket to express
their views; those lacking such advantages do. But it
would be absurd to think that allowing individuals to
picket produces anything approaching equality.

See Redish, The Content Distinction in First
Amendment Analysis, 34 Harv.L.Rev. 113 at 138
(1981).

Do you think Marsh v. Alabama, text, p. 68,
survives Hudgens? Probably Marsh does survive
Hudgens since the Hudgens Court relied on Justice
Black’s dissent in Logan Valley. In Logan Valley,
Justice Black distinguished Marsh, a decision which
he had authored, on the ground that in Marsh,
unlike the shopping center situations, the private
property involved was truly quasi-public in that there
the company town had “taken all the attributes of
a town.”

In a conflict between property rights and the ex-
ercise of First Amendment rights, shouldn’t the edge
be given to the exercise of First Amendment rights?
Does the Hudgens decision reflect the new deference
shown to property values as against free expression
values on the part of the Burger Court—at least as
compared to the Warren Court?

A Logan Valley-type response to whether private
property can be used as a public response still en-
dures in California on the basis of the state consti-
tutional guarantee of freedom of expression. See
PruneYard Shopping Center v. Robins, text, p. 152.

CAREY v. BROWN
447 U.S. 455, 100 S.CT. 2286, 65 L.ED.2D 263 (1980).

Justice BRENNAN delivered the opinion of the
Court.

At issue in this case is the constitutionality under
the First and Fourteenth Amendments of a state
statute that bars all picketing of residences or dwell-
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ings, but exempts from its prohibition “the peaceful
picketing of a place of employment involved in a
labor dispute.”

On September 7, 1977, several of the appellees,
all of whom are members of a civil rights organi-
zation entitled the Committee Against Racism, par-
ticipated in a peaceful demonstration on the public
sidewalk in front of the home of Michael Bilandic,
then Mayor of Chicago, protesting his alleged failure
to support the busing of school children to achieve
racial integration. They were arrested and charged
with Unlawful Residential Picketing in violation of
Ill.Rev.Stat., ch. 38, § 21.1-2, which provides:

It is unlawful to picket before or about the residence
or dwelling of any person, except when the residence
or dwelling is used as a place of business. However,
this article does not apply to a person peacefully pick-
eting his own residence or dwelling and does not pro-
hibit the peaceful picketing of a place of employment
involved in a labor dispute or the place of holding a
meeting or assembly on premises commonly used to
discuss subjects of general public interest.

Appellees pleaded guilty to the charge and were sen-
tenced to periods of supervision ranging from 6 months
to a year.

In April 1978, appellees commenced this lawsuit
in the United States District Court for the Northern
District of Illinois, seeking a declaratory judgment
that the Illinois Residential Picketing Statute is un-
constitutional on its face and as applied, and an
injunction prohibiting appellants—various state,
county, and city officials—from enforcing the statute.

* * * [TThis Court has had occasion to consider
the constitutionality of an enactment selectively pro-
scribing peaceful picketing on the basis of the plac-
ard’s message. Police Department of Chicago v. Mos-
ley [408 U.S. 92 (1972)], arose out of a challenge
to a Chicago ordinance that prohibited picketing in
front of any school other than one “involved in a
labor dispute.” We held that the ordinance violated
the Equal Protection Clause because it impermis-
sibly distinguished between labor picketing and all
other peaceful picketing without any showing that
the latter was “clearly more disruptive” than the
former. [We find the Illinois Residential Picketing
Statute at issue in the present case constitutionally
indistinguishable from the ordinance invalidated in
Mosley.

There can be no doubt that in prohibiting peace-
ful picketing on the public streets and sidewalks in
residential neighborhoods, the Illinois statute reg-
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ulates expressive conduct that falls within the First
Amendment'’s preserve.

Nor can it be seriously disputed that in exempting
from its general prohibition only the “peaceful pick-
eting of a place of employment involved in a labor
dispute,” the Illinois statute discriminates between
lawful and unlawful conduct based upon the content
of the demonstrator’'s communications. On its face,
the act accords preferential treatment to the expres-
sion of views on one particular subject; information
about labor disputes may be freely disseminated, but
discussion of all other issues is restricted. The per-
missibility of residential picketing under the Illinois
statute is thus dependent solely on the nature of the
message being conveyed.

In these critical respects, then, the Illinois statute
is identical to the ordinance in Mosley, and it suffers
from the same constitutional infirmities. When gov-
ernment regulation discriminates among speech-re-
lated activities in a public forum, the Equal Pro-
tection Clause mandates that the legislation be finely
tailored to serve substantial state interests, and the
justifications offered for any distinctions it draws must
be carefully scrutinized. Yet here, under the guise
of preserving residential privacy, Illinois has flatly
prohibited all nonlabor picketing even though it per-
mits labor picketing that is equally likely to intrude
on the tranquility of the home.

Moreover, it is the content of the speech that
determines whether it is within or without the stat-
ute’s blunt prohibition. What we said in Mosley has
equal force in the present case:

Necessarily, then, under the Equal Protection Clause,
not to mention the First Amendment itself, govern-
ment may not grant the use of a forum to people whose
views it finds acceptable, but deny use to those wishing
to express less favored or more controversial views. And
it may not select which issues are worth discussing or
debating in public facilities. There is an “equality of
status in the field of ideas,” and government must
afford all points of view an equal opportunity to be
heard. Once a forum is opened up to assembly or
speaking by some groups, government may not pro-
hibit others from assembling or speaking on the basis
of what they intend to say. Selective exclusions from
a public forum may not be based on content alone,
and may not be justified by reference to content alone.

Appellants nonetheless contend that this case is
distinguishable from Mosley. They argue that the
state interests here are especially compelling and
particularly well-served by a statute that accords dif-
ferential treatment to labor and nonlabor picketing.
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We explore in turn each of these interests, and the
manner in which they are said to be furthered by
this statute.

Appellants explain that whereas the Chicago or-
dinance sought to prevent disruption of the schools,
concededly a “substantial” and “legitimate” govern-
mental concern, the Illinois statute was enacted to
ensure privacy in the home, a right which appellants
view as paramount in our constitutional scheme.
For this reason, they contend that the same content-
based distinctions held invalid in the Mosley context
may be upheld in the present case.

We find it unnecessary, however, to consider
whether the state’s interest in residential privacy out-
ranks its interest in quiet schools in the hierarchy of
societal values. For even the most legitimate goal
may not be advanced in a constitutionally imper-
missible manner. And though we might agree that
certain state interests may be so compelling that
where no adequate alternatives exist a content-based
distinction—if narrowly drawn—would be a per-
missible way of furthering those objectives, this is
not such a case.

First, the generalized classification which the stat-
ute draws suggests that Illinois itself has determined
that residential privacy is not a transcendent objec-
tive: While broadly permitting all peaceful labor
picketing notwithstanding the disturbances it would
undoubtedly engender, the statute makes no attempt
to distinguish among various sorts of nonlabor pick-
eting on the basis of the harms they would inflict
on the privacy interest. The apparent over- and un-
der-inclusiveness of the statute’s restriction would
seem largely to undermine appellants’ claim that the
prohibition of all nonlabor picketing can be justified
by reference to the state’s interest in maintaining
domestic tranquility.

More fundamentally, the exclusion for labor pick-
eting cannot be upheld as a means of protecting
residential privacy for the simple reason that nothing
in the content-based labor-nonlabor distinction has
any bearing whatsoever on privacy. Appellants can
point to nothing inherent in the nature of peaceful
labor picketing that would make it any less disruptive
of residential privacy than peaceful picketing on is-
sues of broader social concem. Standing alone, then,
the state’s asserted interest in promoting the privacy
of the home is not sufficient to save the statute.

The second important objective advanced by ap-
pellants in support of the statute is the state’s interest
in providing special protection for labor protests.
The central difficulty with this argument is that it

forthrightly presupposes that labor picketing is more
deserving of First Amendment protection than are
public protests over other issues, particularly the im-
portant economic, social, and political subjects which
these appellees wish to demonstrate. We reject that
proposition.

Appellants’ final contention is that the statute can
be justified by some combination of the preceding
objectives. This argument is fashioned on two dif-
ferent levels. In its elemental formulation, it posits
simply that a distinction between labor and nonlabor
picketing is uniquely suited to furthering the legis-
lative judgment that residential privacy should be
preserved to the greatest extent possible without also
compromising the special protection owing to labor
picketing. In short, the statute is viewed as a rea-
sonable attempt to accommodate the competing rights
of the homeowner to enjoy his privacy and the em-
ployee to demonstrate over labor disputes. But this
attempt to justify the statute hinges on the validity
of both of these goals, and we have already con-
cluded that the latter—the desire to favor one form
of speech over all others—is illegitimate.

The second and more complex formulation of
appellants’ position characterizes the statute as a
carefully drafted attempt to prohibit that picketing
which would impinge on residential privacy while
permitting that picketing which would not. In es-
sence, appellants assert that the exception for labor
picketing does not contravene the State’s interest in
preserving residential tranquility because of the unique
character of a residence that is a “place of employ-
ment.” By “inviting” a worker into his home and
converting that dwelling into a place of employ-
ment, the argument goes, the resident has diluted
his entitlement to total privacy.

The flaw in this argument is that it proves too
little. Numerous types of peaceful picketing other
than labor picketing would have but a negligible
impact on privacy interests, and numerous other
actions of a homeowner might constitute “nonres-
idential” uses of his property and would thus serve
to vitiate the right to residential privacy.

We therefore conclude the appellants have not
successfully distinguished Mosley. We are not to be
understood to imply, however, that residential pick-
eting is beyond the reach of uniform and nondis-
criminatory regulation. For the right to communi-
cate is not limitless.

Preserving the sanctity of the home, the one re-
treat to which men and women can repair to escape
from the tribulations of their daily pursuits, is surely
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an important value. Our decisions reflect no lack of
solicitude for the right of an individual “to be let
alone” in the privacy of the home, “sometimes the
last citadel of the tired, the weary, and the sick.”
The State’s interest in protecting the well-being,
tranquility, and privacy of the home is certainly of
the highest order in a free and civilized society.

“ ‘The crucial question, however, is whether [II-
linois’ statute] advances that objective in a manner
consistent with the command of the Equal Protec-
tion Clause.” Reed v. Reed, 404 U.S. (71], 76 (1971).”
And because the statute discriminates among pickets
based on the subject matter of their expression, the
answer must be “No.”

Justice REHNQUIST, with whom the Chief Jus-

tice and Justice Blackmun join, dissenting.
& & &

The complete language of the statute, set out ac-
curately in the text of the Court’s opinion, reveals
a legislative scheme quite different from that de-
scribed by the Court in its narrative paraphrasing of
the enactment.

The statute provides that residential picketing is
prohibited, but goes on to exempt four categories of
residences from this general ban. First, if the resi-
dence is used as a “place of business” all peaceful
picketing is allowed. Second, if the residence is being
used to “hold[] a meeting or assembly on premises
commonly used to discuss subjects of general public
interest” all peaceful picketing is allowed. Third, if
the residence is also used as a “place of employment”
which is involved in a labor dispute, labor-related
picketing is allowed. Finally, the statute provides
that a resident is entitled to picket his own home.
Thus it is clear that information about labor disputes
may not be “freely disseminated” since labor pick-
eting is restricted to a narrow category of residences.
And Illinois has not “fatly prohibited all nonlabor
picketing” since it allows nonlabor picketing at res-
idences used as a place of business, residences used
as public meeting places, and at an individual’s own
residence.

Only through this mischaracterization of the II-
linois statute may the Court attempt to fit this case
into the Mosley rule prohibiting regulation on the
basis of “content alone.” In contrast, the principal
determinant of a person’s right to picket a residence
in Illinois is not content, as the Court suggests, but
rather the character of the residence sought to be
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picketed. Content is relevant only in one of the
categories established by the legislature.

The cases appropriate to the analysis therefore are
those establishing the limits on a state’s authority to
impose time, place, and manner restrictions on speech
activities. Under this rubric, even taking into ac-
count the limited content distinction made by the
statute, Illinois has readily satished its constitutional
obligation to draft statutes in conformity with First
Amendment and equal protection principles. In fact,
the very statute which the Court today cavalierly
invalidates has been hailed by commentators as “an
excellent model” of legislation achieving a delicate
balance among rights to privacy, free expression, and
equal protection. See Kamin, Residential Picketing
and the First Amendment, 61 Nw.U.L. Rev. 177,
207 (1966); Comment, 34 U.Chi.L.Rev. 106, 139
(1966). The state legislators of the nation will un-
doubtedly greet today’s decision with nothing less
than exasperation and befuddlement. Time after time,
the states have been assured that they may properly
promote residential privacy even though free expres-
sion must be reduced. To be sure, our decisions
have adopted a virtual laundry list of “Don’ts” that
must be adhered to in the process. Heading up that
list of course is the rule that legislatures must curtail
free expression through the “least restrictive means”
consistent with the the accomplishment of their pur-
pose, and they must avoid standards which are either
vague or capable of discretionary application. But
somewhere, the Court says in these cases (with a
reassuring pat on the head of the legislature) there
is the constitutional pot of gold at the end of the
rainbow of litigation.

Here, whether Illinois has drafted such a statute,
avoiding an outright ban on all residential picketing,
avoiding reliance on any vague or discretionary stan-
dards, and permitting categories of permissible pick-
eting activity at residences where the state has de-
termined the resident’s own action have substantially
reduced his interest in privacy, the Court in response
confronts the state with the Catch-22 that the less-
restrictive categories are constitutionally infirm un-
der principles of equal protection. Under the Court’s
approach today, the state would fare better by adopt-
ing more restrictive means, a judicial incentive I had
thought this Court would hesitate to afford. Either
that, or uniform restrictions will be found invalid
under the First Amendment and categorical excep-
tions found invalid under the Equal Protection
Clause, with the result that speech and only speech
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will be entitled to protection. This can only mean
that the hymns of praise in prior opinions celebrating
carefully drawn statutes are no more than sympa-
thetic clucking, and in fact the state is damned if it
does and damned if it doesn't.

COMMENT

Is the statute in Carey invalid because residential
picketing infringes on constitutionally protected pri-
vacy values? The statute is invalid, according to the
Court, because it exempts from its general ban the
peaceful picketing of a place of employment in-
volved in a labor dispute. The Court criticized the
preferential treatment by the legislature of a partic-
ular subject. Justice Rehnquist in dissent says this
is not a content regulation. Why? Is it a subject
category regulation?

Should a private residence ever be viewed as a
public forum when picketing is the mode of expres-
sion chosen by the “speakers’?

In Frisby v. Schultz, 108 S.Ct. 2495 (1988), the
Court upheld an ordinance which, as construed,
completely prohibited picketing in front of a partic-
ular residence. Because of persistent picketing of a
physician who performed abortions by citizens who
opposed abortions, the town of Brookfield, Wiscon-
sin enacted an ordinance that “completely bans pick-
eting ‘before or about’ any residence.” A facial First
Amendment challenge was brought against the or-
dinance. The court, per Justice O’Connor, quickly
held that under Carey v. Brown public streets in a
residential neighborhood, even though narrow and
not regularly used for public communication, con-
stituted a traditional public forum. The antipicket-
ing ordinance would, therefore, have to be evaluated
“against the stringent standards we have established
for restrictions on speech in traditional public fora.”

The Supreme Court accepted the conclusion of
the lower federal courts that the Brookfield ordi-
nance was content-neutral. The relevant question
then became whether the ordinance was narrowly
tailored to serve a significant governmental interest
and whether it left open ample alternative avenues
of communication. The Court said the ordinance
was capable of a narrow reading:

General marching through residential neighborhoods,
or even walking a route in front of an entire block of
houses, is not prohibited by this ordinance. Accord-
ingly, we construe the ban to be a limited one; only

focused picketing taking place solely in front of a par-
ticular residence is prohibited.

Justice O’Connor reasoned that, so construed, the
ordinance permitted the “more general dissemina-
tion of a message.” Alternative avenues of com-
munication remained: groups or individuals still en-
ter neighborhoods. Proselytization on a door-to-door
basis was still possible. The next question was: Did
the ordinance serve a significant governmental in-
terest? The answer to this question was clearly in
the affirmative: “We find that such an ordinance is
identified within the text of the ordinance itself: the
protection of residential privacy.” Unwilling lis-
teners were entitled to protection within their own
homes. “There simply is no right to force speech
into the home of an unwilling listener.”

Was the Brookfield ordinance narrowly tailored
“to protect only unwilling recipients of the com-
munications”? It was concluded that the type of
focused picketing banned by the ordinance was dif-
ferent than a ban on handbilling. “Here, in contrast,
the picketing is narrowly directed at the household
not the public.” Justice O’Connor explained:

[T]he “evil” of targeted residential picketing, “the very
presence of an unwelcome visitor at the home,” is
“created by the medium of expression itself.” Accord-
ingly, the Brookfield ordinance’s complete ban of that
patticular medium of expression is narrowly tailored.

Justice O’Connor concluded that since the ordi-
nance prohibited picketing, or speech, “directed pri-
marily at those who are presumptively unwilling to
receive it, the State has a substantial and justifiable
interest in banning it.”

Justice Brennan, joined by Justice Marshall, dis-
sented. Although agreeing that the Court had ap-
plied the “appropriate legal tests and standards gov-
eming the question presented,” Justice Brennan
complained that the Court had approved an ordi-
nance “banning significantly more speech than is
necessary to achieve the government’s substantial
and legitimate goal.” Justice Brennan explained:

But to say that picketing may be substantially regulated
is not to say that it may be prohibited in its entirety.
Once size, time, volume, and the like have been con-
trolled to ensure that the picket is no longer intrusive
or coercive only speech itself remains, conveyed per-
haps by a lone, silent individual, walking back and
forth with a sign. Such speech, which no longer im-
plicates the heightened govemmental interest in resi-
dential privacy, is nevertheless banned by the Brook-
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field law. Therefore, the ordinance is not narrowly
tailored.

Justice Stevens began his dissent by observing that
under the ordinance, as construed, a fifth grader
carrying a sign outside a Brookfield house saying
“Get Well Charlie—QOur Team Needs You” would
be violating the ordinance. Justice Stevens con-
tended that the ordinance was unquestionably over-
broad because it banned some communication that
was protected under the First Amendment. How
could the overbreadth be cured? Justice Stevens re-
sponded as follows: “[I]t is a simple matter for the
town to amend its ordinance and to limit the ban
to conduct that unreasonably interferes with the pri-
vacy of the home and does not serve a reasonable
communicative purpose.”

Standards of Review and the Eclipse
of ‘“Balancing”

A year after the decision in Yates, Justice Harlan
wrote the decision for the Court in Barenblatt v.
United States, 360 U.S. 109 (1959). The United
States House of Representatives Committee on Un-
American Activities was investigating Communist
infltration in education. Lloyd Barenblatt, who had
been a graduate student at the University of Mich-
igan, refused to answer questions as to whether he
was or ever had been a member of the Communist
party. He refused to answer any inquiry into his
political beliefs on the ground of reliance on the
First Amendment. For such refusal he was convicted
of violation of a federal statute which makes it a
misdemeanor for a witness before a congressional
committee to refuse to answer any questions perti-
nent to the matter under inquiry. See 2 U.S.C.A.
§ 192. On review to the Supreme Court of the United
States, Justice Harlan sustained the conviction using
the “balancing” test:

Where First Amendment rights are asserted to bar gov-
ernmental interrogation, resolution of the issue always
involves a balancing by the courts of the competing
private and public interests at stake in the particular
circumstances shown. 360 U.S. 109 at 126.

Relying on the need of Congress to inform itself
in order to enact legislation and on the point that
for purposes of national security, the Communist
party could not be viewed as an ordinary political
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party, Harlan concluded for the Court that “the
balance must be struck in favor of the latter, and
that therefore the provisions of the First Amendment
have not been offended.” 360 U.S. 109 at 134 (1959).
See Watkins v. United States, 354 U.S. 178 (1957).

Justice Black dissented in Barenblatt on the ground
he had asserted before that speech is absolutely pro-
tected by the express words of the First Amendment.
But, in the course of his dissent, Justice Black, 360
U.S. 109 at 144-145, made a critique of the “bal-
ancing” test:

® & %

But even assuming what I cannot assume, that some
balancing is proper in this case, I feel that the Court
after stating the test ignores it completely. At most it
balances the right of the government to preserve itself,
against Barenblatt’s right to refrain from revealing
Communist affiliations. Such a balance, however,
mistakes the factors to be weighed. In the first place,
it completely leaves out the real interest in Barenblatt’s
silence, the interest of the people as a whole in being
able to join organizations, advocate causes and make
political “mistakes” without later being subjected to
governmental penalties for having dared to think for
themselves. * * * It is these interests of society, rather
than Barenblatt’s own right to silence, which I think
the Court should put on the balance against the de-
mands of the government, if any balancing process is
to be tolerated. Instead they are not mentioned, while
on the other side the demands of the Government are
vastly overstated and called “self preservation.” * * *

Justice Black criticized Harlan’s use of the “bal-
ancing” test on the ground that the wrong things
were balanced. This is another way of saying that
the result one gets from the “balancing” test will be
determined by how one weights the scale. How use-
ful and how objective is such a test? Assuming that
Barenblatt follows any of the First Amendment ap-
proaches outlined in the various opinions in Dennis,
one would suppose that Harlan’s rationale bears the
closest possible relationship to Justice Frankfurter’s
concurrence in Dennis. But Frankfurter’s “balanc-
ing” test and Harlan’s were really not quite the same.
Harlan said the courts must balance “the competing
private and public interests at stake.” But Frankfurter
insisted that the legislature carried the primary re-
sponsibility for such “balancing.”

Is balancing still a significant doctrine in First
Amendment law? Increasingly, the Supreme Court
appears to be saying that legislation implicating First
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Amendment interests must meet a more exacting
standard of review than legislation does generally.
There are three standards of review now being ap-
plied by the Supreme Court today in constitutional
litigation. (1) First is the traditional standard of re-
view where legislation under constitutional attack is
examined for the purpose of determining whether
there is any rational basis to justify the legislation.
If there is such a basis, the legislation stands.
(2) Second is the intermediate standard of review
whereby legislation will survive constitutional attack
only if the legislation serves important governmental
objectives and is substantially related to the achieve-
ment of these objectives. (3) Third is the strict scru-
tiny standard of review whereby legislation will sur-
vive constitutional attack only if the state can show
a compelling state interest for the legislation under
review. The highest type of judicial scrutiny is the
strict standard of review.

For recent First Amendment cases using a height-
ened standard of review, see Boos v. Barry, text,
p. 61 and Arkansas Writers’ Project v. Ragland, text,
p. 128.

The Speech-Action Dichotomy and the
Problem of “Symbolic” Speech

A distinction which has been advocated as essential
to an understanding of the scope of First Amend-
ment protection is the distinction between speech
and action. Out of this speech-action dichotomy has
arisen the so-called “absolutist” interpretation of the
First Amendment. Justice Black was the foremost
judicial exponent of the “absolutist” test, although
his definitions of protected speech and press were
sometimes narrow, and Professor Thomas I. Emer-
son has been its foremost academic exponent. Pro-
fessor Emerson has described the test as follows:

The so-called “absolute” test is somewhat more un-
settled in meaning than the other tests proposed, in
part because its opponents have seemingly misunder-
stood it and in part because its supporters are not in
full agreement among themselves. * * * The Test is
not that all words, writing and other communications
are, at all times and under all circumstances, protected
from all forms of government restraint.

Actually, the absolute test involves two components:

1. The command of the first amendment is “absolute”
in the sense that “no law” which “abridges” “the free-

dom of speech” is constitutionally valid. * * * [The
point being stressed is by no means inconsequential.
For it insists on focusing the inquiry upon the defi-
nition of “abridge,” “the freedom of speech,” and if
necessary “law,” rather than on a general de novo
balancing of interests in each case. * * *

2. The absolute test includes another component. It
is intended to bring a broader area of expression within
the First Amendment than the other tests do.

See Emerso