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Series Preface

In a democratic society there is no more important principle than
the people’s right to know about their government and its obliga-
tion to keep the people informed. The role of the press and
communication in the governing process has been important
since the earliest days of the nation.

In the modern mass society of an international power, com-
munication between government and people through a complex
and often instantaneous means of transmission has vital implica-
tions and consequences. The explosive impact of the mass media
on the political and governmental process has brought about
changes in politics, public administration, and international re-
lations.

The interrelationship between government and communication
has many new dimensions that must be explored and under-
stood. The “Wiley Series on Government and Communication”
was conceived to probe and provide greater understanding of
those new dimensions.

Some of the books in the series deal with the way in which
governments (local, national, and international) communicate
with the people, either directly or through the press and mass
media.

Other books in the series discuss the way in which the people,
usually through the press and mass media, obtain information
from government.
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Finally, some of the series books treat problems that arise
at that intersection of society at which government and people
meet through the media. These are problems of the social,
economic, legal, and political implications of the communication
process when dealing with government, the problems of restric-
tion and censorship, of distortion and propaganda, of freedom
and national security, and of organization and technology.

Certainly the future of democracy may depend to a large extent
on the success with which we understand and meet the problems
created by the relationship between government and communi-
cation in a new age.

Ray ELDON HIEBERT
Series Editor



Preface

With the exception of college professors, reviewers, and a few
students, hardly anyone reads a preface. With this in mind, we
resolutely make a brief comment.

We consider the students of mass communications our col-
leagues. We believe we have common goals. And although we are
over 30 years old, we hope that these students will not distrust us
because of differences in age.

This book is dedicated to the students and has been carefully
edited with the student of mass communications in mind. We
feel strongly that our mass communications system is entering a
highly critical stage. If, in the next few years, the restraints in our
communications cancel out the freedoms, if secrecy in govern-
ment proliferates, if the flow of ideas is dammed by media barons,
and if the right of access to media is denied to minority groups,
then an irreversible trend may be set toward a monolithic, total-
itarian state.

We also believe that the future of this country rests in the hands
of the persons who are now under 30 years of age. Their idealism
is the stuff that the United States was founded on. A contagion of
their idealism is what America now needs to give it a moral sense
of purpose. The whole world is watching them by virtue of our
mass communications system. And these students should be
watching the whole world. Most important, they should keep a
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careful eye on the spectacles through which they are being
observed and through which they, in turn, observe. These
students should be aware of the very few people in the mass com-
munications industry who share their ideals; and they should be
especially aware of the many people in positions of power in this
industry who have lost sight of the true meaning of the Constitu-
tion and its amendments. How else, except through clear and
keen vision are students to know the United States and the world
that they wish to change? How else can they expect to bring
about their aims and goals intelligently and efficiently?

Only through the smooth and proper functioning of its mass
communications system can a democracy such as ours continue
as a democratic society. This is what is so disturbing about the
present Administration’s attempt (though officials and Vice-
President Spiro Agnew’s attack on the television networks) to
curb and intimidate its critics. Such serious problems continually
blight the mass communications arena and, consequently, that
arena requires a constant vigil.

For these reasons we commend the country's mass communica-
tions to the students’ study. We need, and want, their help.

The flavor and excitement of the mass communications arena
has been distilled (we hope) in this book. As students, we suffered
through texts that ignored many of the major problems plaguing
the industry and, instead, concentrated on major court cases
and their discussion. However, we believe that students using
this book may want to complement it with study of pertinent
cases in the law library or in those books composed of major court
cases. For their convenience, a list of the most important court
cases follows each chapter, along with a selected bibliography for
further study.

Davip G. CLARK
E. R. HuTcHIsON
Madison, Wisconsin

Nashville, Tennessee
lanuary 1970
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HEN most people think about law and the mass media in

the same context, they probably consider only a few areas,
and even these in limited ways. There is the First Amendment to
the Constitution, which reads in part: “Congress shall make no
law . . . abridging the freedom of speech, or of the press; . . ..”
Does not this mean that there are no legal restrictions on the
press? But a Federal Communications Commission exists, and it
“regulates” radio and television. And they are part of the “press”
too, are they not? At least, television talks a lot about how impor-
tant it is in keeping us informed. The thought of any contradic-
tion between the concept of the First Amendment and that of the
FCC may not occur to most of us.

But everyone is aware of the various laws that are frequently
proposed—usually around election time, it seems—dealing with
pornography and the problem of keeping it out of the reach of
children. The citizen feels obliged to support these laws in
principle, although he sometimes votes against them. He has
never seen any “hard core” pornography, nor have his children
(at least, they won’t admit that they have), nor have any of his
friends’ children. Nevertheless, these laws are aimed only at
smut peddlers, not at reputable publishers—isn’t that right?

Also there are the complaints appearing in the media about
“access” to news, about credibility gaps that the Administration
creates by its insistence on keeping secret certain of its dealings.
Less often there are similar complaints about local governmental
bodies. And, sometimes, there are stories about libel suits; and,
perhaps once in a while, an editorial is published contending
that the bar association’s efforts to restrict news about criminal
trials is really an effort to jeopardize the public’s right to know
how justice is meted out.

The purpose of this book is to amplify these and other issues,
and to show how law (or the absence of law), bearing on the
mass media, affects our lives. We think that the topics presented
are of interest and concern not only to persons involved in or
contemplating careers in the mass media but also to well-informed
citizens in every walk of life. For the media touch on our every-
day affairs—not just when we’re interested in news, entertain-
ment, and advertising but frequently in totally unsuspected ways:
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4 INTRODUCTION

Envision a young man at college. He is awakened one morning
by his clock radio, which is tuned to a station playing a Bob
Dylan record. After listening to the CBS World News Roundup,
he dresses and goes downstairs to breakfast, where the talk, as
usual, centers on sports. Perhaps the baseball season is underway,
and the young man defends the showing of his team: the New
York Yankees. After breakfast, he has a few minutes before class.
He goes back to his room and brings out his electric guitar for
practice (sans amplifier) on the new chords in order to be ready
for a session later in the week. At his first class—music appre-
ciation—the professor plays a recording of Leonard Bernstein
and the New York Philharmonic. Next, he attends a class called
“Introduction to the Mass Media” in which the professor, after
making a reading assignment in the textbook, asks his students to
describe (in five minutes) the ways in which the mass media affect
their lives. The young man thinks a minute, then jots down that
the media provide news and entertainment (in that order, be-
cause the professor is a serious fellow). As an afterthought, he
adds that, of course, the media also carry a lot of advertising,
which he personally ignores, but which helps to drive up the
prices of goods like cars and soap (and vodka, he adds to himself).

But the young man did not know that each one of his activities
on this day involved not just the “mass media” but one corpora-
tion in the mass media: the Columbia Broadcasting System. Bob
Dylan’s record was made by Epic, a company set up by Columbia
to tap the expanding teenage market. The radio station that
played the record was a CBS affiliate, which means that it had
contractual agreements with the network. (If the young man had
been listening in any of seven cities, he would have heard the
record played on a CBS-owned station.) The New York Yankees
were owned by CBS. So was Fender Electrical Instruments, the
company that made the electric guitar that he was so proud of.
The Leonard Bernstein recording was made by still another
subsidiary of CBS, and the textbook in the class on the mass
media was published by a company merged by CBS.

The problems created by this bigness are numerous. In the
conglomerations that are CBS, the Radio Corporation of Amer-
ica, Time, Inc.,, Metromedia, or a dozen other communications
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giants, who is really responsible for what is made available to
the public? Who really makes the decisions, and what frames of
reference are used? What motives lie behind these decisions?
What legal checks work to represent the public interest? And
what is the public interest?

This book attempts to clarify the relevance of these problems
to the average person. We point out how the law works, and does
not work, to protect the public from the results of a monopoly
of voices in the marketplace of ideas. We show how laws, drafted
in the early years of this century (or even earlier, and modified
only slightly since), have little application to the kinds of prob-
lems created by trends of the past twelve or fifteen years.

The thread of law as defender of freedom of expression, and
as restrainer of expression, striates this book. After all, law is
the manifestation of the people’s desire for a system of ethical
behavior. And the clash of opinions about how to define and
achieve ethical behavior, historically, has produced laws that
clash with one another in philosophy as well as in practical
application. We illustrate some of these clashes today. For in-
stance, the Supreme Court, more than thirty years ago, outlawed
the restraint of expression before publication. And yet this same
court and other legal bodies consistently have sustained certain
forms of prior restraint (in motion pictures and in broadcasting,
most frequently). Moreover, laws preventing formal censorship
sometimes stimulate attempts by certain persons to evade the
spirit of the law by establishing extralegal (or informal) censor-
ship. Although the First Amendment to the Constitution forbids
Congress to abridge the freedom of the press, the press itself has
made implicit agreements with government to prevent the public
from hearing news. Sometimes these agreements, usually described
as self-regulation, have produced some good; they are always well-
intended. But when the news media voluntarily agree to with-
hold from the public news of racial disturbances, for example,
the ends (not to mention the means) seem highly dubious in a
society that supposedly places a premium on free exchange of
ideas.

But even if the concept of restraint prior to publication should
be firmly outlawed, there remains the problem of access to
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information. It has become increasingly clear that if anything
that is known may be published, the way to avoid embarrassing
publicity is to find ways of making certain that secrecy prevails
at the source. Therefore, we have included a section showing the
various relationships of government and the media, through law,
on this issue. Government, at all levels, may facilitate and
restrain the public’s awareness of public business. We show how
it seeks to accomplish these ends.

The Constitution seems to allow for freedom and restraint of
the press. At least, in these modern days, problems created by the
apparent conflict inherent in the freedom-of-the-press amendment
(the First Amendment) and the fair-trial amendment (the Sixth
Amendment) are very much to the fore. And yet, attempts to
clarify and resolve the problem seem to lead to confusion and
further misunderstandings. Some segments of the press seem to
want to sensationalize criminal trials for profit, out of habit,
and through a misguided conception of what is important; and
some lawyers, for their own convenience, would restrict the press,
while others would use the press to win in appeals courts what
they cannot win in trial courts. We include a section devoted to
this conflict.

In addition, there are numerous examples of citizens, indi-
vidually and in groups, working today to achieve suppression of
hated opinions or speech, apparently in blissful ignorance that
the machinery they desire to use against others might someday be
turned against themselves. Public servants vaguely threaten legal
action to force citizens to conform to the public servants’ personal
ideas of morality. We believe that these are important issues now.
They have always been and will probably continue to be.

Also there are examples of media going so far as to ruin
reputations, to violate privacy, and to threaten life.

Because of our issue-oriented approach, we have not proceeded
as a law professor might. We have not organized our book accord-
ing to various divisions of law (such as torts or administrative
law), since we are not attempting to make lawyers of our readers.
We are attempting to make readers aware of the ways in which
these issues are being confronted—by the media, legal scholars,
other experts, and, sometimes, laymen. These are matters that
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concern all responsible citizens in a free society, not merely cit-
izens with vested interests or those charged with administering
the law.

Sometimes these issues are simple. More often they are complex
—perhaps so complex as to be basically insoluble. Sometimes the
selfish interest is so transparently obvious that it is funny. More
often there is a genuine conflict of principles, which have long
been revered in our system of life.

What, then, should be the role of law in assuring that freedom
of the press continues to be a term of real meaning in our society?
Serious thinkers have grappled with this question, in one form
or another, ever since there have been governments, laws, and
notions of free speech. Phrasing the question in the above words
presupposes several assumptions with which we are in accord:
(1) law does have a role in assuring freedom of the press; (2)
freedom of the press does exist, in great measure, in this country
but might be greatly extended; (3) both law and freedom are
essential to a democratic society; and (4) conflicts that involve the
concepts of freedom of the press and the concepts of business,
individual, or governmental rights should be resolved according
to a philosophy that does not seek to restrict the press but seeks
to serve society’s needs.

Of course, it is a good deal easier to declare these assumptions
than to prescribe specific courses of action to assure that the aims
they embody are fully realized. But if we cannot always prescribe
remedies, we can present sufficient evidence to enable the reader
to form his own conclusions about what should be done. And
this, we submit, is reason enough for this book.






Prior Restraint:
Keeping Ideas
Out of Print






HE legal doctrine of prior restraint (or formal censorship

before publication) is probably the oldest form of press
control. Certainly it is one of the most efficient, since one censor,
working in the watershed, can create a drought of information
and ideas long before they reach the fertile plain of people’s
minds. In the United States, the doctrine of prior restraint has
been firmly opposed by the First Amendment to the Constitution,
and by the Supreme Court, perhaps most notably in the case of
Near v. Minnesota, decided in 1931. But the philosophy behind
that doctrine lives zestfully on, and shows no signs of the infir-
mities of age.

Prior restraint, whether it takes the form of prepublication
censorship, or licensing, or whether it has the extralegal shape of
codes of conduct and self-restraint under pressure from power
sources, has a deceptively simple rationale: certain facts or ideas
are, in themselves, so dangerous that if they are published, evils
will result which society has the right to prevent. Such reasoning
has never endured, even in the most authoritarian societies,
since ideas and their advocates eventually find ways of evading
censorship. But censorship has an insidious appeal at times of
stress, no matter how firmly a society feels itself committed to
ideals of free expression.

In recent years, some form of prior restraint has been applied
in almost every area of public concern, but politics, war, and
sex continue to be the areas in which censorship is most con-
sistently applied. Lately, however, there have been cries for, and
movement toward, prior restraint in the coverage of certain of
the racial disturbances that have swept the country.

The first article in this chapter, by James Russell Wiggins,
who has had many opportunities to battle censorship during his
tenure as editor of the Washington Post, traces the history of
prior restraint and points out an important communications
medium—broadcasting—which is still subject to a variation of
that form of control. And not only has broadcasting never been
included in the protection extended by the Near decision but
another form of mass communication—motion pictures—has
been consistently subjected to stringent prior restraint in many
localities. In the form of state and municipal licensing and

11



12 PRIOR RESTRAINT

review boards, movie censorship thrived until the mid-1960s.
Even today, when all state boards have been declared uncon-
stitutional, the Supreme Court has refused to declare itself
unalterably opposed to the licensing of movies. In the 1968 case
of Teitel Film Corporation v. Cusack, even as the Court voided
the City of Chicago’s motion picture censorship ordinance, it
issued, in effect, an invitation to the censors to try again with an
ordinance providing “procedural safeguards designed to obviate
the dangers of a censorship system.” These safeguards, said the
Court, would include prompt judicial review of a decision not
to grant a film license for public exhibition.

The second selection, written by E. R. Hutchison, one of the
editors of this book, documents a case study of how informal,
extralegal censorship works, while the public, lulled by the fact
that the Constitution assures freedom of the press, does not realize
that part of its potential reading matter is eliminated from the
marketplace by the self-appointed.

Aside from formal regulation, or illegal informal censorship
by the official acting beyond his authority, there is a third form
of prior restraint. This is self-regulation through adherence to an
ethical standard or voluntary code of conduct. In some cases, such
as Vietnam war coverage, these codes operate in the shadow of
formal machinery which already exists and may be called into
play if the codes fail to work. Hence an axe hangs over the ex-
tended neck of reporters, whose misbehavior in the eye of
authority might result in the institution of formal control. In
other cases (such as the new movie code, advertising, and news
coverage of explosive events), voluntary codes seem to come into
existence out of fear of possible government intervention other-
wise. Although the objectives of these voluntary codes may be
considered as positive by the majority, the effect of such prior
restraint is the same as that of formal censorship: ideas and
messages are suppressed.

The remaining selections in this chapter illustrate these codes
—and their weaknesses—in action.



The Right To Print Without

Prior Restraint

JAMES RUSSELL WIGGINS

And though all the winds of doctrine were let loose to play upon the earth,
so Truth be in the field, we do injuriously by licensing and prohibiting to
misdoubt her strength.

Milton, Arcopagitica

From 1538 to 1695 the struggle for freedom of the press, in
England, was largely a struggle against licensing.

The proclamation of 1538, issued by Henry VIII, put the
whole press under a licensing system. All who sought to publish
were required to submit their intended works, prior to publica-
tion, for official approval and censorship. Religious works were
scrutinized by the clergy; political works by the government, at
first. For intervals, heresy and treason were almost indistinguish-
able crimes.

The freedom of the press lay under this burden, in various
forms, until the lapse of the last licensing act in 1695.

It is not remarkable that a struggle which cost so many
lives and extended over so many years put so great an emphasis

From Freedom or Secrecy, Revised Edition, by James Russell Wiggins. Copy-
right © 1956, 1964 by Oxford University Press, Inc. Reprinted by permission
of author and publisher.

13



14 RIGHT TO PRINT WITHOUT RESTRAINT

upon the importance of licensing as to cause many to believe
that the freedom from prior restraint, the escape from censorship,
and the emergence from licensing constituted the whole of press
freedom.

Hallam’s Constitutional History of England declares that
“Liberty of the press consists, in a strict sense, merely in an
exemption from the superintendence of a licenser.”

Sir William Blackstone declared: “The liberty of the press is
indeed essential to the nature of a free state; but this consists
in laying no previous restraints upon publications. . . ."”

This is by no means all there is to freedom of the press.
Zechariah Chafee, Jr., has pointed out that this Blackstonian
definition is not an interpretation of the American Constitution,
but a statement of English law at the time, and one out of
harmony with English law of the last 125 years. He has described
the theory of Blackstone as “inconsistent with eighteenth-century
history . . . contrary to modern decisions, thoroughly artificial,
and wholly out of accord with a common-sense view of the
relations of state and citizen.”

Our First Amendment, Cooley has pointed out, was intended
to do much more than merely secure the press against licensing.

The evils to be prevented were not the censorship of the press merely,
but any action of the government by means of which it might prevent
such free and general discussion of public matters as seems absolutely
essential to prepare the people for an intelligent exercise of their rights
as citizens.

In the catalog of those rights essential to a free press, none
probably is less vulnerable to frontal attack. The most indifferent
citizens would hardly be likely to view lightly legislation or
executive order imposing a universal censorship or setting up a
system of press licensing.

If this one of our press freedoms has heen made relatively
secure by the long struggle through which it was established, by
its conspicuous place in the history of our institutions, by the
ease with which formal licensing and censorship can be identified,
it still is by no means utterly safe.

It is not safe because there are means of requiring prior
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restraint in less obvious ways than those employed from Henry
VIII to Queen Elizabeth. There are means of imposing censorship
not so conspicuous as licensing acts.

To say that the freedom from prior restraint is not all there
is to freedom of the press is not to say that it is unimportant to
frecdom of the press. It is vitally and indispensably important.
We must be constantly on the alert to detect impairment of this
freedom, however subtle.

Americans have been justifiably disquieted by experiments in
this direction. The approach to press licensing under the Na-
tional Industrial Recovery Act of the first administration of
Franklin Roosevelt deserved the resistance that was encountered.
Concern has been created by the enactment of Public Law 557,
which became eftective on 29 July 1954, and under which orga-
nizations required to register under the Internal Security Act
of 1950 must register all equipment in their possession, custody,
or control for printing or publishing any printed matter,

This law is a good illustration of the difficulty of deciding at
precisely what point a fundamental freedom is menaced. Few
citizens are likely to be alarmed by restraints laid upon political
groups with which the overwhelming majority is so completely
out of sympathy. The risk, of course, is that once having allowed
registration of the presses in the hands of certain unpopular
groups, what is to prevent Congress from requiring registration of
the presses of additional groups?

It is not easy, either, to decide at what point mere registration
becomes equal to licensing. The Swedish constitution, which has
so many excellent provisions on press freedom, requires the
registration of a printing establishment in the county in which it
is located, at least two weeks prior to the first print issued.

In the context of the liberal Swedish constitution, it may be
doubted that this simple act of registration is a serious menace to
freedom of the press.

However, in other climates and under constitutions not other-
wise so clear, it might well be fatal to press freedom. Operation
of a secret press, to which so many peoples in so many lands have
at various times been indebted for the preservation of their
liberties, would be rendered infinitely more precarious under
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such a statute. In a country, and under a government, hostile to
all press criticism, the very act of registration would constitute a
disclosure fatal to freedom of the press.

The risks involved presently in Public Law 557 may not appear
alarming. Yet, it could be extended by statute, or even by
construction of the law requiring registration of subversive
groups, so as to embrace not only Communist and like subversive
organization presses, but the presses of others desiring to express
dissent of a wholly different sort.

Is the danger which this law attempts to reach worth the
risks that it involves? In measuring both the danger and the
risks, we need to consider the future as well as the present. The
question is not only: What is the risk today? We must ask: What
will be the risk at some future date when this law is at hand for
a government determined to crush all press opposition?

In spite of our relative security against direct licensing, it is
evident that something very close to licensing has been enacted,
with very little public notice. If it is not licensing, it is the
closest thing to it that has been seen since the adoption of the
Constitution. Whether or not it is consistent with the First
Amendment is for the United States Supreme Court to say.

In spite of the First Amendment’s ban on prior restraint of
the press, censorship of the press has been frequent in American
history.

In wartime the government has imposed censorship in com-
bat theaters, and in World War I and World War II it oper-
ated censorship in the zone of the interior. These lapses from
the full enforcement of the First Amendment have been coun-
tenanced under the liberal construction of the emergency powers
required to save the country—powers of self-preservation that
seem inherent in sovereignty.

Operation under the Atomic Energy Act also has involved a
kind of prior restraint and advance censorship. This has grown
out of the fact that the law precludes the publication of infor-
mation on nuclear science not cleared for publication by the
Atomic Energy Commission. In order to find out what has been
cleared, newspapers have frequently found it advisable to sub-
mit to the Atomic Energy Commission material intended for
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publication, before printing it. The Act reversed the conven-
tional military theory under which the press was permitted to
publish anything not proscribed, and applied the rule that
nothing was to be published unless cleared. Here again there
had to be a weighing of risks and dangers. No doubt national
opinion once supported, and it may still support, this policy,
preferring the dangers of censorship to the risks of compromis-
ing atomic secrets. The dangers are minimized here by the closely
specified area to which censorship is confined; but it must be
acknowledged that Congress has passed and the country has ac-
quiesced in a plain exception to the First Amendment’s ban on
prior restraint.

This ban may be interfering with the country’s rapid utiliza-
tion of atomic energy for peaceful uses. It has piled up in the
classified envelopes of AEC some eighty million documents al-
ready, and experts engaged in declassification find it difficult to
keep up with the flood of material. Information on the construc-
tion of power reactors has been released and declassified so that
private industry is able to proceed on contracts for their con-
struction. What industry cannot know, and what it has not been
told, however, is whether or not the AEC retains under classifi-
cation information on more efficient and effective reactors. In-
dustry knows how to build one type of reactor. Are there other,
cheaper, and better types? And may information about them be
released and declassified after plants have been built according
to plans presently declassified?

This ignorance and doubt produces a state of insecurity for
the few large firms capable of financing such construction. In
such uncertainty, it is not easy to interest responsible company
directors in ventures running into costs of millions of dollars.

More and more personnel are being put to work by AEC on
the task of declassification.

As long as the present law is in effect, however, there always
will be some brake on peacetime uses of atomic energy. New
information automatically falls under classification, wherever it
is originated. The process of its accumulation will be swifter
each year and it will be progressively more difficult for declas-
sifying operations to keep up with it. This will impose a lag
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on private utilization of atomic information. It is difficult to
estimate the seriousness of this lag. When we find out how se-
rious it is, we may be far behind countries that have handled
the matter differently. Curiously enough, we may lag behind
both the countries with less secrecy and greater private access
and behind those (such as Soviet Russia) with greater secrecy
and no private access whatever. In the case of the latter, of course,
the fullest construction does not have to await private investors’
confidence or their full information.

The real risks in the censorship imposed by the military au-
thorities in combat areas and on military installations and that
enforced by the Atomic Energy Commission lie in the tempta-
tion to push the censorship beyond allowable boundaries. It is
not always easy for untrained personnel to distinguish between
material that endangers security and that which only threatens
to embarrass.

Recently, an officer in the Pentagon who asked to see photo-
graphs of the restaurant operation in that building, before their
publication, urged the omission of photographs that showed
the wall menu, including prices. Not the slightest element of
security was involved, but it is not always easy to distinguish
between policy and security. Once the right to censor for secu-
rity reasons has been acknowledged, it is no longer as easy to
maintain the same solid resistance to censorship of any kind.

The Constitution may protect against the exercise of prior
restraint on publication by congressional enactment, but what
about prior restraint employed by executive agencies with the
consent of the press? Many publications feared this might be
involved in the Office of Strategic Information set up in the
Commerce Department in 1954 for the purpose of diminishing
the flow of technical information that might be of use to an
enemy. A government bureau, without a single statute to sup-
port it, in a time of fear and panic, no doubt could get nearly
all publications to submit to restraints on publication of pre-
scribed data. A press that would tamely submit to censorship and
prior restraint would not deserve many tears. However, the con-
stitutional immunity to prior restraint was not devised for the
benefit of newspapers but for the information of the people.
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Such a consent to prior restraint would imperil their access to
information as much as a legally enforceable censorship.

The authors of the Bill of Rights were clearly trying to pro-
tect citizens against a system under which the information per-
mitted to them might fall under the control of government. It
is doubtful if they would find censorship enforced by a conspir-
acy of office holders and editors any less offensive than one en-
forced by Congress.

This is an aspect of freedom that ought to be kept in mind
by newspaper editors and reporters when they are brought into
a degree of collaboration with officials. There is a very fine line
indeed separating this kind of co-operation from prior restraint
under law.

This sort of “‘co-operation” can be made to sound very palat-
able and reasonable. Arias Delgado of the Spanish Ministry of
Information has explained that in Spain, “previous consultation”
is only a “preventive function of harmonious co-operation and
tutelage for the common good.”

Conscientious publications, anxious to avoid breaches of secu-
rity, in recent years have developed a practice of “clearing” mat-
ter of questionable safety with government agencies involved.
This is an inescapable necessity so far as atomic matter is con-
cerned. It may be advisable where editors are in doubt about
other security material. It is easy to move from here, however,
into clearance for policy considerations. Government officials con-
sulted on security matters find it difficult to restrain an impulse
to suggest changes that will put an agency in a better public
light, a temptation to put forward alterations that will soften
an adverse opinion or put an official in a more favorable posture.
This is fine for relations between government and press but it
may deprive the public of the sort of critical appraisal that the
authors of the Bill of Rights were trying to preserve.

When Jefferson said that no government ought to be without
a critic and that none would be as long as the press was free,
he had in mind a press that did not have to “clear” its views
on government with the very departments and agencies being
criticized.

The sudden emergence of radio broadcasting as a means of
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communication presented the government with problems the so-
lution of which was not to be found in past experience with the
press. The flat and explicit ban of the Constitution on licensing
and prior censorship posed no insoluble practical problems. The
country never reached the point of saturation in the number of
presses at which their operation interfered with each other. Many
European critics of the American press thought that newspapers
were so numerous, in the nineteenth century, as to lower the
quality of all of them. No one ever suggested that government
reduce the number by licensing. The number of presses was un-
limited and competition could be left to diminish the ranks of
the newspapers.

Radio had differences instantly apparent. The number of chan-
nels was limited. They had to be allocated. Once allocated, it
was necessary that the stations be required to stay on their au-
thorized channels and utilize authorized power. The alternative
was a chaos of conflicting signals in which none of the stations
could have been heard. Obviously no private power was equal
to the task of allocation or enforcement. Government assumption
of the obligation was inevitable. This meant, inescapably, gov-
ernment licensing of a media differing from the press only in
the mechanical device employed to disseminate information. Gov-
ernment was thus propelled into a sort of licensing which every
constitutional authority until the advent of radio would have
described as unconstitutional.

The Communications Act of 1934 authorized the Federal Com-
munications Commission to make rules and regulations required
by public convenience, interest, or necessity “not inconsistent
with law.”

The programs of stations, the information and entertainment
that they dispensed, quickly and perhaps inevitably became an
element in the decisions of public necessity. And as soon as the
programs of the stations came under the purview of the Com-
mission, and entered into judgments involving the issuance and
extension of licenses, government found itself knee-deep in an
enterprise that surely would have been abhorrent to every one
of the founding fathers.

The Mayflower opinion of 1941 illuminated the dangers in-
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volved. The Commission reproached Station WAAB for broad-
casting editorials urging the election of various candidates for
political office. It stated flatly that “a truly free radio cannot be
used to advocate the causes of the licensee. It cannot be used to
support the candidates of his friends. It cannot be used to sup-
port the principles he happens to regard most favorably. . . .
These requirements are inherent in the conception of public in-
terest set up by the Communications Act as the criterion of reg-
ulation.”

The radio station committed itself not to editorialize in the
future and on this promise its license was renewed. The Com-
mission thereby bluntly exercised governmental power to restrain
future utterance or “publication” in the precise manner the First
Amendment was intended to restrain.

The principles which governed the Communications Commis-
sion in this proceeding and those which governed the United
States Supreme Court in Near v. Minnesota on 1 June 1931 are
simply irreconcilable. They were separated in point of time by
only a decade; they are a world apart in philosophy.

A Minnesota statute provided for the abatement, as a public
nuisance, of a “malicious, scandalous, and defamatory” news-
paper, magazine, or other periodical, and also of obscene peri-
odicals. Courts were empowered to issue injunctions stopping
the convicted newspapers entirely. The law was invoked against
the Saturday Press, charged by the county attorney with being
largely devoted to “malicious, scandalous, and defamatory arti-
cles.” The paper was closed by the courts. Near, the manager,
lost in an appeal to the state supreme court. The case was then
carried to the United States Supreme Court.

The case of the Saturday Press, of course, was a much worse
case than that of the Mayflower Broadcasting Company. No one
had charged the Mayflower Broadcasting Company with being
“malicious, scandalous, and defamatory.” It was only accused of
being “editorial” or “partisan.”

The United States Supreme Court found the Minnesota gag
law repugnant to the First Amendment. An opinion, written by
the Chief Justice, bluntly described it as “the essence of censor-
ship.” The Court pointed out that “the general conception of
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liberty of the press, historically considered and taken up by the
Federal Constitution, has meant principally although not exclu-
sively, immunity from previous restraints or censorship. The con-
ception of the liberty of the press in this country had broadened
with the exigencies of the colonial period and with the efforts
to secure freedom from oppressive administration. That liberty
was especially cherished for the immunity it afforded from pre-
vious restraint of the publication of censure of public officers and
charges of official misconduct.”

The Court concluded:

The fact that for approximately one hundred and fifty years there
has been almost an entire absence of attempts to impose previous re-
straints upon publications relating to the malfeasance of public officers
is significant of the deep-seated conviction that such restraints would
violate constitutional right. Public officers whose character and conduct
remain open to debate and free discussion in the press find their rem-
edies for false accusations in actions under libel laws providing for re-
dress and punishment, and not in proceedings to restrain the publication
of newspapers and periodicals.

Of this decision and opinion Zechariah Chafee wrote:

Its strong hostility to previous restraints against the expression of
ideas may conceivably be applied to quite different forms of censor-
ship, affecting other media of communication besides the press. News-
papers, books, pamphlets, and large meetings were for many centuries
the only means of public discussion, so that the need for their protec-
tion has been generally realized. On the other hand, when additional
methods for spreading facts and ideas were introduced or greatly im-
proved by modern inventions, writers and judges had not got into the
habit of being solicitous about guarding their freedom. And so we have
tolerated censorship of the mails, the importation of foreign books, the
stage, the motion picture, and the radio. In an age when the film and
broadcasting station have become rivals of the newspaper for the trans-
mission of news, the new judicial attitude evidenced in Near v. Minne-
sota may have important consequences.

Up to the present time, there has been no real opportunity
for the United States Supreme Court to apply to radio and tele-
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vision the plain principles of Near v. Minnesota. Those who re-
main in business at the precarious pleasure of the licenser have
not dared push a challenge to the highest court, apparently. So
we have the curious paradox of a Supreme Court opinion stating
that government may not stop a newspaper, even if it is or has
been ‘‘defamatory,” while an agency of government threatens to
stop a radio station for statements merely “editorial” and not
even alleged to be defamatory.

It was evident, from the beginning, that the very exercise of
licensing power ran the risk of this kind of censorship. The most
apprehensive thought that such censorship, although never pub-
licly professed or openly asserted, would so inftuence the licensing
decisions of the Commission. Even the most fearful did not an-
ticipate in 1934 that the Commission by 1941 would be openly
asserting not only the right to reproach a licensee for past utter-
ance but the authority to govern his future utterance.

Is such authority inseparable from licensing? So the advocates
of a free press, as it is conceived in our Constitution, have thought
for 150 years. It will be a real test of political ingenuity to dis-
cover some system by which order can be maintained on the air
without the risk of censorship.

Such flagrancies as the Mayflower case probably do not repre-
sent the commonest danger. The criticism that it provoked, and
the reaction later to the Federal Communication Commission’s
blue book, suggest that formal assertion of authority over pro-
grams may be more infrequent in the future than in the past.
Yet, the shadow of the Commission’s authority lies over all radio
and television stations, inhibiting their comment on political
issues to whatever degree the individual station management may
fear that what is uttered over the station may jeopardize the
renewal of his license.

Perhaps this fear is a minimal factor in the decisions of sta-
tions in the hands of rich and powerful individuals or corpora-
tions. The First Amendment was devised to protect, not only
the liberty of the rich and the powerful, but that of the lowliest
citizen. To make the radio really free, some means must be found
by which the FCC can be divested of the power to withhold li-
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censes for engaging in precisely the sort of political comment and
criticism that the framers of the First Amendment wished to pre-
serve.

The controversy over pay television has served to emphasize
how inconsistent and improper is the government’s relation to
broadcasting. Only time will prove whether it is or is not feasible
to charge users for television programs. Government, however,
ought to be no more involved in this decision than it has been
involved in the past in the decision of the press on the same
question. Newspapers and periodicals have come to their several,
differing choices on whether to put their reliance upon the pay-
ments of the subscribers or those of the advertisers. Government
intervention in the decision would have been spurned by the
press, denounced by the people, and refused by the courts.
Whether Reader’s Digest chooses to get all or part of its revenue
from readers, or all or part of it from advertisers, is a decision
for Reader’s Digest. Whether television is to be supported by ad-
vertising or admissions ought to be a decision for television. If
government stood apart from the issue, competition would decide
it sooner or later and probably in somewhat the same fashion
that competition has made a like decision in the publications
field.

The impropriety of life-or-death control by government of a
press intended to be the critic and censor of that same govern-
ment is so obvious that the point did not have to be argued in
our courts for 125 years. The impropriety of the same sort of
control over radio and television, which ought to be the same
sort of censor and critic of government, is equally obvious. Plain
as it is, that control seems to continue without much challenge,
either from the broadcasters or from the public.

Few situations better illustrate the difficulty of making any
freedom forever secure against encroachment, by constitutional
or legislative devices.

The first Congress of the United States must have felt, when
it completed the First Amendment, that it had made freedom of
the press and freedom of speech as secure against future encroach-
ment as human devices and institutions could make them. It
would be difficult to devise plainer language than “Congress shall
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make no law . . .” From that day until this there has been no
assertion, by Congress or by the courts, to deny that “censorship
and prior restraint” are comprehended within the objects of that
prohibition.

Still, such are the differences of opinion on what constitutes
censorship and on what constitutes prior restraint that executive
agencies, under the sanction of Congress, have trespassed even
here.

And of all these trespasses, the Communications Act of 1934
most fully vindicates the judgment of Alexander Hamilton, who
wrote in The Federalist:

What signifies a declaration, that “the liberty of the press shall be
inviolably preserved?”” What is the liberty of the press? Who can give
it any definition which would not leave the utmost latitude for evasion?
I hold it to be impracticable; and from this I infer, that its security,
whatever fine declarations may be inserted in any constitution respect-
ing it, must altogether depend on public opinion, and on the general
spirit of the people and of the government.

In the light of our history, few would be willing to abandon
the practical protection of freedom of the press that has been
conferred upon the American people by the First Amendment.
At the same time, it is possible to wish for a public opinion,
a “general spirit of the people and of the government,” more
alert to and alarmed by the stealthy erosions of long-established
rights.



Guardians at Work

E. R. HUTCHISON

Author’s Note. Over the years, as the courts have given our
society increased protection against prior restraint of expression,
would-be censors have responded by adopting some rather subtle
techniques. The following selection shows how subtly censorship
is exercised in a large Wisconsin city. Perhaps the most disturbing
of many unsettling facts that the reader will encounter here will
be how secretively the restraint is applied and how aware the
censor is that he is acting extralegally.

Just before Tropic of Cancer directly encountered Milwaukee’s
“program of guardianship,” the Milwaukee Journal on May
11, 1960, reported that Assistant District Attorney Surges had told
the Citizens for Decent Literature of Greater Milwaukee at the
Knights of Columbus Building that he was forming a literary
review board (a literary commission) which would seek the “co-
operation” of publishers and distributors to keep objectionable
material off newsstands. Surges said that this was his private idea
and that he would pick members of the review board personally.
The members, he said, would be a dealer in books, a distributor,
a police officer and a university professor. Publishers’ Weekly re-
ported on January 16, 1961, that a review board for obscene pub-
lications had indeed been created in Milwaukee.

The day before legal action was taken against Cancer in Mil-

Abridgment of a chapter in Tropic of Cancer on Trial: A Case History of
Censorship (Grove Press, 1968). Reprinted by permission.
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waukee, District Attorney McCauley and Professor David R.
Host, who once again headed the new Milwaukee County Lit-
erary Commission, explained the commission to the Milwaukee

Sentinel. It was “purely advisory . . . but so far its recommenda-
tions to remove certain books . . . have generally been complied
with.”

From the talk Surges gave to the CDL, one could gather that
he was beginning to get interested in the obscenity side of the
District Attorney’s Office. Surges came to the District Attorney’s
Office in 1957, and was promoted to First District Attorney about
1962. By the time Cancer was published, he was generally recog-
nized as the obscenity expert in Wisconsin. His “program of
guardianship” for Milwaukee was in full swing, and apparently
he had relieved McCauley of the worries attending the curbing
of obscene literature in Milwaukee. The ardor and the zeal with
which Surges embraced his duties make McCauley seem like a
patron of the arts. But Surges is probably not atypical of district
attorneys or of other official but still somewhat self-appointed
censors whose professional occupations are tracking down smut.

Richard Surges is a Catholic. In 1962 he was the father of five
children. A fellow lawyer in Milwaukee has described him as “a
very ardent crusader entirely dedicated to his Church and to
whatever the Church stands for.” That he is a zealot in his pur-
suit of questionable literature there is little doubt. The chair-
man of the Milwaukee unit of the ACLU wrote me that “our
local district attorney’s office has . . . been a leader among the
censoring groups.” (McCauley, also, was a Catholic.) Robert
Hess, who defended Candy in Milwaukee, wrote that he also felt
that the District Attorney’s Office stirred up censorship groups.
Leonard Zubrensky noted that Surges is very pleased with the
censorship situation in Milwaukee. He is reluctant to allow ques-
tionable books to be sold, and “any telephone call to him will
cause a book to be removed.”

One of the difficulties with governmental censorship in the
area of morality is that the official connected with the job is
no better equipped than the butcher and/or the baker to make
precise moral judgments. Today's censor is no more discrim-
inating than his predecessors. Lockhart and McClure point out:
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The same ignorance or disregard of the literary and other values
of a book marks the censor’s activities today as it has in the past, and
the reasons for this are not hard to find. For the censor is seldom a
person who appreciates esthetic values or understands the nature and
function of imaginative literature. His interests lie elsewhere. Often
an emotionally disturbed person, he sets out to look for smut and
consequently finds it almost everywhere, oblivious of the context and
the values of the book in which he finds what he seeks. His one-track
interest often is reinforced when his smut-snuffling becomes a profes-
sional occupation.

In the light of these comments let us examine Surges’ thoughts
on obscenity and literature and the Supreme Court decisions in-
volving them. Through a letter and an interview, and Surges’
public testimony on these matters during the Cancer litigation,
we are able to glimpse all these things as they seem to appear to
him.

This Wisconsin obscenity expert commented freely on the
Ulysses decision in a letter to me in December 1961. “The note-
worthy aspect of the Ulysses decision,” Surges wrote, “was that
the test of obscenity was changed, to substitute the ‘average, nor-
mal, healthy human being’ for the person most susceptible to
corruption, as a standard.” Surges neglects to mention that por-
tion of the decision treating the dominant effect of the work as
a whole, for one reason or another. That it is through ignorance
will be apparent from his statements later in connection with the
banning of Cancer. In a later interview he admitted that he had
not read Ulysses.

Of erotic realism in literature Surges wrote:

With regard to your question as to whether an author is pandering
to prurient interest, when coincidental to his intent to portray realism,
and the subject stirs sexual emotions, my spontaneous response would
be, an unqualified “no,” if I were to answer the question in the form
presented. Whether or not the subject matter stirs sexual emotions, is
not the question involved in determining whether or not such subject
matter is, or is not obscene. Frankly, as you may well know, sexual
emotions can be stirred in different individuals by as many things as
exist in this world.
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Elaborating upon prurient interests, Surges also touches upon
“community standards,” something he bases his later legal argu-
ments upon in the Cancer litigation:

It is most important to recognize that there exists in each individual,
a prurient interest, and this pruriency is somehow intermingled with
the individual’s animalistic beginnings, and functions. I stated that
pruriency exists in every person, and it is controlled or not controlled
in varying degrees, depending on the environment, education, culture,
and in some instances, the mental capacity of an individual. If, there-
fore, written or printed or photographic matter appeals to this pruri-
ency which exists in everyone, and in descriptions and representations
of these things (sex, nudity, or excretion) goes beyond the customary
limits of candor, it is obscene. It must be apparent that within the
meaning of the term custom, or customary, there is encompassed, stan-
dards of a particular community, and the essence of candor also in-
volves the standards of a community with reference to morals, customs,
etc.

Surges will be quoted at length here and elsewhere because
it is important for us to know as much as possible about a typ-
ically official censor’s attitude toward such matters as literature
and prurient interest, and because Surges is the key figure in the
whole Milwaukee censorship story.

The reasons for Surges’ actions against obscenity are outlined
in the next paragraph, along with his attitude toward the nature
and function of imaginative literature:

A rather underlying premise involved in legal actions against litera-
ture, or against persons, for the sale of literature considered to be ob-
scene, is that we consider that people do not exist for the sake of
literature. On the contrary. Literature exists for the sake of people.
People do not exist to give an author fame, the publisher wealth, or
a book a market. . . . [Literature] exists to increase a man’s interest
in the world, his joy of living, his sympathy and understanding of all
men in all walks of life. It exists to refresh, to console, to please, and
enhearten. So that people do not lose their faith and confidence in the
written word, it is necessary to protect the manner in which the printed
word is used by persons only interested in commercial or other ex-
tremely selfish considerations in its use.
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Later, in public testimony, Surges was to tell a Wisconsin legis-
lative committee that some of our best-known authors are writers
of pornography.

Most persons engaged in the suppression of obscenity strongly
assert they are immune to its influence. But Surges does not feel
this way. In an interview in his Milwaukee office, Surges declared
that you “could be ‘hooked’ by obscene literature,” and that it
destroys your control. He admitted to going to confession two
or three times a week to help keep him from becoming *“ad-
dicted.” Obscenity, Surges said, is like narcotics.

However, the Wisconsin civil libertarian Theodore Schroeder
has said that psychologists have found that “to exhibit great
touchiness about obscenity indicates mental inflammation over
sex.”

Elaborating upon his “addiction” statement, Surges gave an
example. If there were a window cut into this wall here, he said,
indicating the wall above his office desk, and there were a man
and a woman in bed on the other side having sexual intercourse
and you and I knew it, we would feel “compelled,” drawn to the
window, to watch them.

Surges told about a case that involved a man who used porno-
graphic pictures to seduce his small niece and nephew. Then he
said, “Let me show you what we've collected.” Surges opened his
office closet and pulled out a cardboard box full of photographs
and girlie magazines. Then came a most startling performance.
Holding them close to the red vest he was wearing at the time
of the interview, Surges thumbed through the examples, showing
them to me. And as he did so, he made small throat-clearing
noises. At that time, my business concluded, I quickly ended the
interview.

Surges explained how his “program of guardianship” operated,
in part, in this paragraph of his letter to me:

Within the Vice Squad of the Milwaukee Police Department, there
are several men, who have been trained and instructed in the manner
in which to proceed in dealing with questioned magazines, books, rec-
ords, pictures, etc. I have worked with them for well over a year, and
as a result, they are fairly well acquainted with what type of matter will
offend the current legislative prohibitions. Even if these men are certain
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that the material is obscene, according to current definitions, they do
not seize the material, but purchase the material, and bring it to the
District Attorney’s Office for review. In this way, we have taken more
than just the necessary precautions in protecting the rights of individ-
uals and the printed word.

This method of procedure, with the help of many druggists and book
stores, whose cooperation I am pleased to say we have, has developed
into a community-wide interest in advancing the position of good lit-
erature, by removing slowly but surely, pornographic literature from
the shelves. The awareness of this effort has also had the effect of con-
trolling the amount of “junk” that would normally appear on the news-
stands and shelves. Consequently, we do not consider ours a program of
censorship, but rather a program of guardianship.

What actually happens when the bookseller is selling ques-
tionable material and it is bought by the vice squad members
was related by Surges in the interview. The bookseller is asked
to appear at Surges’ office. He is shown the material, or pages
in the book or magazine, and asked if he knew he was selling
such material. According to Surges, “Nine out of ten booksellers
‘cooperate,’ " and remove the objectionable material.

But many of the booksellers never make it to Surges’ office to
be intimidated by the grandeur of the Milwaukee County Build-
ing. Two members of the vice squad, James Donnelley and
Robert Gaurke, admitted that they “nudged bookdealers and the
distributors,” and that 99 per cent of the booksellers took the
“nudge,” and removed the material. Distributor William Asch-
mann said police were “‘continually going through my literature.”
The vice squad men are self-educated. They have read Cancer,
Lady Chatterley’s Lover, and the Kronhausens' Pornography and
the Law. They have not read Ulysses. Surges described them later
to a legislative committee as men who
worked very closely and hard, both during working hours and after

working hours, on obscene literature, [and they] became well known
[versed?] in the field of obscene literature because of their studies in it.

Everyone acquainted with the obscenity problem in Milwau-
kee, from legislators to newspapermen, seemed to know that the
policemen and Surges operated as they did. . . .

When Surges was present at the meetings of the Wisconsin
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joint Legislative Obscene Literature Commission, State Senator
John Potter deferred to him in such a way that Surges dominated
them. Certainly from the public transcripts it appears to be
Surges’ show.

In another way, too, it was Surges’ show, as we are able to
see from the testimony that opened with Milwaukee distributor
Aschmann. Queried by Assemblyman Adrian J. Manders at the
September 23 public hearing, Aschmann admitted that through

a great amount of effort we have eliminated a tremendous amount of
titles. And I have in front of me—it is not—I won’t use this as a rule of
thumb, but we have here an N.O.D.L. list which 1 think we distribute
approximately 22 per cent of, and included in this are titles such as
“Sexology,” which has already gone through the courts, and some men'’s
adventure-type merchandise which, 1 agree, if you asked me, have no
basic value except that there are certain elements of people that read
it. But if I come down to the girlie titles, we are talking about some-
where in the realm of 10 or 12 titles. I assure you that Fling will never
get distribution through our area, but that is the only specific way that
I can eliminate them if I get some kind of action against them. I am
not a censor, and I don't ever and I never will contend to be a censor.

“I only wish,” Aschmann told the committee, “Mr. Surges would
write me a letter and say ‘Don’t carry these 12 titles.”

Throughout Aschmann’s testimony, though he may be un-
grammatical and ambiguous at times, he rarely forgets to in-
clude Surges as a party and a motivating force to what he is
doing. Notice the “we” in the first line of the preceding quote. . . .

Despite Aschmann's declarations of not being a censor and not
engaging in prior censorship, the following exchange took place.
Surges asks the questions:

Q. Mr. Aschmann . . . when you get your shipments in, on many
occasions you have conferred with me on the quality of some of the
things that you consider questionable; is that correct?

A. We certainly have, and one of which was Tropic of Cancer, and
I got nothing but trouble on that one, and—

Q. (interrupting) But even on magazines you have done that?

A. Oh, yes. Well, our last occasion was but a few weeks—well, I guess
it was last week, and we have eliminated titles and there have been
many magazines, one of which I predominantly, I mean, I specifically
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think of is with the last issue of Nugget. You and I sat on that one
there for about an hour one morning discussing it.

Q. And you sent a letter then to the publisher?

A. I didn’t put it out. [The magazine.]

Q. But, and in addition to that, Mr. Aschmann, you have called
to our, the Office of District Attorney, and asked for opinions on titles;
is that correct, and magazines, before you circulated them? Is that
correct?

A. Absolutely, and I feel that I have every right to. I am a taxpayer
and I am asking you for help, too, Dick.

Q. Right.

And so does Surges reassure Aschmann. But to reassure himself,
Aschmann continues, “Just the situation is so great that I just
don’t know which way to turn, but I feel that the direction I'm
going in is absolutely correct.”

Surges believes the direction Aschmann is taking is correct
too. Either unaware that he is engaging in extralegal pressures,
or not caring that he is, Surges displays his “program” for the
edification of the committee members. Here is a solution to the
obscenity problem, says Surges, for the state, and, through
Aschmann, for the nation. Aschmann sometimes wavers and
questions the whole process, but whenever he does, he is always
reassured by Surges.

Aschmann sees a public spiritedness behind the “program,”
and uses this to rationalize his actions:

A. Milwaukee is a tremendous, tremendously fine reading town, and
they deserve to have good merchandise, and I try to get them as many
as I can.

Q. [Still by Surges.] Now, after there has been some complaint about
particular titles, in what manner do you operate then, Mr. Aschmann?

A. There I use more of an affirmative or a direct approach. Now,
I don’t know if you recall, Mr. Surges, that during the course of one
of our meetings several years ago we thought this title was objection-
able. I don’t think any legal action was taken against it, but I wrote to
the publisher, and since then he has been sending me a copy of the
title each and every month, and as yet I have not personally even felt
that the thing is capable or within the program which we are trying
to talk about, and I would not take it down before Mr. Surges. . . .
So this is the format we are running, if that is what you mean.
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Q. Then your procedure is that if—if an issue of a particular . . .
magazine, has been determined to be beneath the standards of this
community, you then ask them to show that they are improving their
quality or their format; is that correct?

A. That is correct. And some of them have improved, and then some
I have shown you that they have made improvement, and I think you
will agree.

Q. I can recall one, as a matter of fact, was Swank, is that correct,
that had improved their format?

A. Yes, sir.

Q. And another one was Cavalier; is that correct?

Aschmann, of course, agreed:

A. . . . they came well within the scope of being of some value.
If I recall, Cavalier went out and hired some very fine national writers
and improved the scope of the book. There was some merit to the
book itself.

Q. In conjunction with your effort and the efforts of our office to
exterminate this type of material, you have withheld many titles
from distribution in this community?

A. Oh, yes, without even—well, Dick, you are such a busy man, I
know what kind of, more or less in the format, and without even
second question I have sent back many tons of mechandise that I don't
put out.

Q. You refuse to distribute?

A. Yes, sir.

Q. As a matter of fact, you just recently made out a list for me; is
that correct?

A. Yes, sir,

That list Surges refers to is not of Aschmann’s own doing, how-
ever. As Aschmann makes clear in the next few sentences:

Q. Would you like to refer to that list?
A. Yes, I could, but these titles are specific titles which you and
I acted upon in one way or the other.

Referring, once again, to the list, Surges asks:

Q. Specifically you have taken off these titles without the require-
ment of actual Court action; is that correct?
A. Yes, and more, as you say.



PRIOR RESTRAINT 35

When asked to read the list of titles taken off the newsstands,
Aschmann is careful, once again, to include Surges as a partner
in removing the magazines from the stands:

A. These titles were quietly cut off the newsstand distribution
through efforts on your part and my part after feeling that they had no
basis or value to the area of Milwaukee, and they are as follows: Ace,
Bachelor, Bachelor’s Best, Black Lace, Bode, Caper, Carnival, Casanova,
Dare, Debonair, Don Juan, Exposé for Men, Fizeek, both annually and
quarterly; Fling, Follies, Futurama, Fotorama, Frolic, Furry, Gala,
Gentleman, Glance, Grecian Guide Pictorial, He, Hi-Life, Jem, Joy,
Manorama, Manual, Mars, Men’s Digest. The tabloid newspaper
Midnight. Mister, Monsieur, Ogle, Pose, Rascal, Rat Fink, Real Life
Guide, Scamp, Scene, She, Sir, an annual. Topper, Trim, Vim, Vue,
and Zest. And I believe the last one was Fling. However, I would like
to say this: That this might be a rule and guide which we first worked
on with—through Mr. Surges’ office, but—and I can go right down our,
which I have either withheld or cut off or refused to handle, and if you
will notice all these blank spots—I notice you have such a list—and
it deals in many, many hundreds of titles because now we have a
format, we have a basis for working which we, without going through
your office, we did not handle or care to handle.

For many years publishers submitted texts to the postal officials,
in advance of mailing, for their advice on whether they were
mailable. “Postmaster General Frank C. Walker regarded this as
censorship . . . and notified publishers this would not be done
any more.” According to one astute newspaperman, this practice
“had every appearance of the kind of prior restraint plainly
offensive to the First Amendment.” Milwaukee’s Aschmann, and
other distributors, are carrying on in the manner of the pub-
lishers. Surges, meanwhile—unlike some district attorneys in
recent years, who in the role of extralegal literary censors have
issued blacklists to local dealers of titles of books and magazines
never condemned by a court—engages in a different kind of
illegal prior restraint. With the prestige and backing of his legal
office, he coerces distributors to make out a list for him. But
actually, as Aschmann time and time again makes plain, Surges is
not only consulted, Surges guides the distributor’s blue pencil as
it crosses off objectionable titles.
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Aschmann is a key figure in Surges’ “program of guardianship”
for Milwaukee. The owner of the Milwaukee News Company at
this time was Victor Ottenstein, who lived in Washington, D.C.
Ottenstein gave Aschmann permission to take all objectionable
material from his warehouse. Distributing 95 per cent of all
printed matter in the community, the Milwaukee News Company
is in a virtually monopolistic position. How Aschmann came to
be so completely under the control of Surges and the District
Attorney’s Office is not known, but Walter Gellhorn has ex-
plained how intolerable pressure can be exerted upon persons in
Aschmann's position by law-enforcement officials:

Application of pressure is especially easy in the case of paperbound
books. In few cities are they distributed by more than two wholesalers,
whose trucks also deliver magazines and comic books to news dealers
and other retailers. [Aschmann’s delivers paper-bound books and news-
stand material.] The police need not attack upon a broad front, but
can entirely control the situation by squeezing this narrow bottleneck.
Truck operators are usually heavily dependent on police tolerance of
brief violations of parking regulations, during unloading operations;
wholesalers’ warehouses are subject to being especially closely examined
by building, fire, and health inspectors. Moreover, the retailers may be
municipal licensees. Both wholesalers and retailers (who often combine
ignorance of their rights with a disinclination to defend those of which
they are aware) are therefore readily influenced by police “suggestions”
that particular books be suppressed.

Aschmann no doubt was aware of how unpleasant things could
be made for him if he didn't “cooperate.” That he was under
some emotional strain seems obvious from his sometimes vague,
ambiguous, and sometimes just plain incoherent ramblings about
the operation he is running. His speech difficulties occur many
times in the following extensive testimony when he is discussing
the “agreement” that he has entered into with Surges and the
District Attorney's Office. He admits to a fear possessing him
when he entered into the agreement, he confesses to uncertainties
about the program, and then embraces it too wholeheartedly.
But listen to the exchange between Surges and Aschmann. Surges
has just asked Aschmann why he doesn’t carry certain titles which
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are carried in nearby Madison—titles which Aschmann has just
expressed a thorough disapproval of:

A. Because you and I have talked it over, and we felt, through

“our so-called unofficial committee, that had no basis or value for
the—we in general are trying to increase the reading, the betterment
of the reading habits in the City of Milwaukee, not through censorship,
but we feel we just needed the titles.

Q. Now, “agreement” is a term you mentioned sometime, did you
not?

A. Absolutely,

Q. What do you mean by "agreement” and how? I think the
members of this committee would be interested in understanding the
manner in which you think that this entire problem of the dissemina-
tion of smutty literature can best be controlled in this state, and, as a
matter of fact, since we don't publish it or print it in this state, in other
states from whence we get this material.

A. Well, Mr. Surges, I think you have pointed out that monetarily
we have come out ahead on this thing since we started it. And I can
almost recall when we first made the approach on this matter, and
there were certainly a great amount of qualms on my mind, I did not
have the sincerity of purpose, I probably were a little afraid of you,
afraid of the District Attorney and afraid of the people I work for, and
also afraid of the publishers which I represented. Now, I base this on
the fact that everything they [the publishers] put out is supposed to be
legal. I know my position. I work as a professional man. I did not own
any part of the business which I represent. And when we had our
meeting, and I know Mr. McCauley specifically says we have to do
something about it, and I know you had preliminary plans on it and we
thought it over quite a bit, and you came up with this cooperative
effort, and I hate to call it “self-censorship,” but I think I'd like, for the
lack of another word I don’t have, but we—you had a writeup where
you would get other people to help us and so forth, which you have.
[The “paper” committee once again.] But in general the whole thing
is encompassed around you and I and what you do and other than
that, I know that you have been pulting in a great amount of work
on it where other people have helped you. I am very, very pleased in
the way we have proceeded, and the gist of the whole thing is almost
as simple as talking to these gentlemen where I continually spot
magazines and Mr. Surges continually spots magazines and the com-
plaints that I get and the complaints he gets and the police department,
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and we sit down and talk about it. And I remember one evening when
you came up to our place of business, I think we stayed about 7:30,
I think we lopped off about 12 titles in the matter of 30 minutes . . .
Q. ... Now, do you think that this procedure could be facilitated by
individual state committees on that subject, statutory committees?

And in his answer to this Aschmann indicates that he is aware
of the illegality of the whole program.

A. Well, I believe the only state that I know specifically that
had something similar to this, but I understand it was abolished
recently, was the State of Rhode Island, because of some legal problems.
And frankly, I think you will find that wholesalers in general want to
sit down with people, want to be told or discuss the problem, want
to cut off these titles, but there is always some legal effects coming out
of New York City and things like that. I don't know what legally could
be done on this, Mr. Surges, but I sure want to do something in that
vein because I know that we probably can do better and I know we
will do more in Milwaukee, but I know what we have done here.

Q. And you think it can be done with other distributors in the
entire state and in the country?

A. I think the other distributors in our state, which we are pre-
dominantly interested in, would welcome such a system. . . . There is
only one realm which we cannot—I can’t—such as Playboy, where they
make an outright commitment that they will go, and it has to be
handled on a legal basis. I'm talking in general all this multiplicity of
trash,

What Aschmann means by Playboy’s “outright commitment”
keeping him from taking a title from his distributing list is made
plain a little later in the meeting:

If Mr. Surges sends me a letter tomorrow to take off Playboy, I'd be
more than glad to do it. I'm confident that two hours later there will
be 15 lawyers in here from Playboy. I have within—and probably I have
violated the law by going as far as I have on this thing—I know when
I took off Tropic of Cancer, I had quite a problem because I man-
datorily took it off, and I don't—I don’t attempt to be a censor. My
primary purpose here is to attempt to cooperate 100 per cent with a
tremendous problem, and I think we have done something.

Aschmann speaks always in terms of “trash”—that is what he
is eliminating. His ideas of trash, however, do not coincide with
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what other persons believe it to be. As he explains how much
“trash” he distributes, this comes out:

First you'd have to go back into my mind, and the only way I can,
I go back into trash, what I particularly think is trash. I have college
professors write and call me and absolutely are furious because I cut
off some titles; but in my mind, is all I can explain, and I think I said,
what trash is. It is bothering my business, it is bothering my dealers, and
I feel, and it is of no basic value in the city. I feel that I distribute, of
the over-all trash, 10 per cent.

Surges in an earlier meeting had been asked if he couldn’t get
permission from the distributors to give out lists which “they”
compiled of books not to be distributed. Surges replied to the
committee “that the books they were talking about are such that
they cannot get any convictions against them.”

* % %






“SITUATIONS OF RACIAL TENSION” AND
NEWS MEDIA CODES

LTHOUGH it lacks the force of law, self-regulation at times
A certainly has the same effect as prior restraint. In the past,
codes of conduct have been adopted in efforts to head off
threatened legislation. The movie industry, broadcasting, and
advertising have all produced examples of attempts to regulate,
through voluntary codes, certain conduct that sizeable and in-
fluential segments of society deemed improper. And the chief
purpose of these codes has been to achieve, through voluntary
compliance, what otherwise might be sought through law.

Codes of conduct among the mass media have usually been
directed at curbing overcommercialism or overexploitation of
sex, and not at restricting information that has been traditionally
considered news. Only during wartime, when the very existence
of the United States has been threatened, have restraints been
placed on form, timing, and content of news reports.

The massive violence that has swept the country since the
Watts riot of 1965 has produced, as a peripheral consequence,
widespread assumptions that media coverage of such disturbances
contributes to their magnitude. In response to these assumptions,
and fearful that the media have, indeed, intensified them by
advertising their existence, media representatives in several cities
collaborated with municipal authorities in drafting codes for
future conduct.

Although none of the codes provide for longer than thirty-
minute news embargoes (some allow the embargoes to be
renewed), it seems undeniable that the codes, along with com-
munity attitudes, influence some media to play down all news
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involving racial tension. In one of the following articles a radio
news director states, in effect, that his station will not broadcast
either the voices or the substance of speeches of Negro militants.
This kind of self-imposed censorship, tempting though it may be
when violence is threatened, seems at other times highly question-
able. After all, no society can make rational decisions on its
problems if those problems are hidden from it, no matter how
well-meaning the media managers who restrict the free dissemina-
tion of information may be. At least prior restraint based on
law is more or less taken into account by the public; extralegal
restraint is invidious to the extent that the public does not
know of it.

This section first presents, from Broadcasting, a laudatory
account of how television covered the Watts riot. The coverage,
especially that of the KTLA “telecopter,” later was severely
criticized for having shown prospective rioters where to go and
what to do when they got there. However, there seems ample
evidence that other methods, among them word of mouth, were
more important than television in summoning participants. In
addition, this article points out the little-remembered fact that
the helicopter was used only after police banned white newsmen
from the riot area.

Next, an actual code—adopted in Indianapolis in 1967—is
presented, along with an evaluation of effectiveness compiled by
Ben W. Holman of the Community Relations Service of the U.S.
Justice Department. Notice the general (though by no means
unanimous) favorable response to the code. In addition, there is
the remarkable admission by a radio news director that his
station does not carry the voices or substance of speeches of H.
Rap Brown or Stokely Carmichael, nor does it carry news of
peace or civil rights demonstrations.



How Radio-TV Covered
L. A. Riot

When the densely populated Watts district of Los Angeles
exploded into a bedlam of shooting and looting the night
of Aug. 11-12, the city’s broadcasters joined forces to keep South-
ern California and the nation informed of the internal state of the
Negro community and the progress of the law enforcement
agencies in bringing the uprising under control. For the next
few days the radio and television stations of Los Angeles made
riot reports their main order of business. Regular programing
was arbitrarily interrupted or pre-empted. Commercials were
cancelled. The news came first.

The cost of this news coverage was more than the loss of com-
mercial business. Mobile units were battered by shots and stones;
their windows were knocked out; newswagons of ABC-TV and
KNXT(TV) were destroyed by fire, with an out-of-pocket loss of
$10,000 apiece. Newsmen, who dodged rocks and bullets them-
selves, mostly came out with no worse than scratches or bruises.
A major exception was Ray Fahrenkoph of ABC-TV News who
was separated from his companions the night of Aug. 12 and
mauled and beaten so badly that he was still in the hospital a
week later (BROADCASTING, Aug. 16).

Overtime salaries—the news crews and equipment were all on
round-the-clock duty—swelled the cost of reporting the riot.

Copyright, 1965, by Broadcasting Magazine, August 23, 1965. Reprinted by
permission.
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Conservative estimates put the overall cost at well over $100,000
for the city’s radio and TV stations.

KGFj Los Angeles, Negro-oriented radio station, kept radio-
equipped mobile units on the streets of the Watts area from early
Thursday morning to late Sunday night (Aug. 12-15), the only
station with such coverage, as after the first day’s destruction of
other station units, the police kept cars with white newsmen out
of the area. During this period kGFJ broadcast a minimum of
three eyewitness reports an hour and also made continuous beeper
reports available to some 21 radio stations throughout the nation,
as well as to the nationwide radio networks.

Editorials, Too » Tom Hawkins, director of station operations
at KGFJ, broadcast hourly editorials for a 48-hour period, appeal-
ing to all members of the Negro community to respect the rights
of all citizens. Mr. Hawkins also served as co-host with Bob Grant
of kKABc Los Angeles in a joint KABC-KGFJ four-hour broadcast on
Monday evening (Aug. 16, 9 p.m.-l am.), when both stations
cancelled regular programing and all commercials to present
leaders of the Negro community who discussed the serious situa-
tion and what should be done to prevent a recurrence. They also
answered questions telephoned by listeners. This special program
was also fed to some 50 stations of ABC Radio, West.

With the virtually complete destruction of all food stores
within a 40-square-mile area, KcFj cooperated with the local
welfare agencies in arranging to have food made available to
those in need and installed an automatic answering system to
inform callers about this service and its location.

As at the time of the Bel Air fire and the Baldwin Hills Dam
break, KTLA(TV) with its telecopter, flying studio, provided com-
plete TV coverage of the Watts riots. Flying high enough to be
out of range of the snipers who continually took pot shots at it,
the telecopter’s new lens, with a 20-to-] magnification gave the
viewers closeups of the people on the street. Even at night, when
such TV coverage is difficult, the fires of burning stores and
business buildings gave sufficient light for a clear picture of the
action.

More than just a reportorial vehicle, KTLA’S telecopter also
served as a monitor for the police department. When a policeman
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on a corner needed help, the copter hovered over his head acting
as a guide for supporting police units. It also assisted the fire
department by spotting and reporting fires at the outset.

The Price Was Right = From the air the KTLA cameras caught
looters entering buildings, emerging with their illicit merchandise
and proceeding to their cars and driving away. One couple was on
camera as they carried a couch from a store, and, tired from
trying to hurry with their heavy burden, set it down and stretched
out on it for a breather before picking it up again to get it to
their auto. As pilot-reporter Larry Scheer commented, “The price
is right but it’s just too heavy.”

KT1LA’s telemobile studio on wheels was stationed at emergency
command headquarters at the central police station, with a color
bus unit, two new film units and a two-car unit for field coverage
also employed by the station. The KTLA video reporting and the
radio coverage of kMpc (both stations are owned by Golden West
Broadcasters) were coordinated under the direction of Hugh
Brundage, GWB director of news and KTLA’S number one on-the-
air commentator. His 10-man news team at KTLA worked closely
with a similar group from kmpc which also gave birds-eye
reports from its “airwatch” helicopter in addition to on-the-
ground coverage via mobile units.

During the four days, Aug. 12-15, when the disorder was at its
height kTLA devoted 13 hours and 36 minutes of air time to
covering the riot, pre-empting 14 programs and 81 commercials.

Far Away Pickups ® KTLA made the riot coverage available to
the TV networks, which monitored the station and distributed
selected portions of its picture report to the nation. Kero-Tv
Bakersfield and koGo-Tv San Diego, both California, also rebroad-
cast reports picked up live from KTLA and tapes were sent on
request to KPIX(TV) San Francisco, KTVU(TV) Oakland-San Fran-
cisco, KCRA-Tv Sacramento, all California, wcN-Tv Chicago,
KcTo(Tv) Denver and KooL-Tv Phoenix.

KMmpc also disseminated its reports of the Negro uprising out-
side Los Angeles, chiefly in newscasts fed to the 18 radio stations
in California, Nevada and Arizona making up the special sports
network carrying the play-by-play broadcasts of the Los Angeles
Angels. In addition, kMPc news director Val Clenard and heli-
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copter pilot-reporter Captain Max Schumacher sent taped reports
totaling 45 minutes to wMca New York.

Loyd Sigmon, GWB executive vice president and general
manager, who authorized kTLA and KMPC news departments to let
the riot coverage take precedence over normal operations,
estimated that the overall cost was about $25,000 for xTLA, per-
haps half that amount for kMPc. A major item at the radio station
was more than 58 hours airtime for Captain Schumacher and
the helicopter, at $85 an hour.

KFWB Los Angeles also served as riot coverage headquarters
for a host of out-of-town stations who were calling in at the rate
of over 75 an hour during the peak of trouble, according to
Beach Rogers, kKFws newsman. He reported calls from Tennessee,
Iowa, Washington, Texas and New York, with some stations
calling every hour for the latest information. “Wins New York
used us exclusively for their coverage of the riot,” Mr. Rogers
said.

KNXT(TV), its staff of 48 newsmen alerted when the rioting
began, ddded hourly filmed reports to its regular news schedule
on Saturday, stepped them up to every half-hour on Sunday, also
provided CBS News with film for network broadcast. The CBS
News staff in Los Angeles, in addition to riot reports on the
CBS-TV network newscasts, presented a special half-hour report
on the network Sunday evening The Los Angeles Riots—Who's
to Blame?

On the Networks ® For the networks, the riot became a con-
tinuous hard-news story, the twists and turns of events peppering
regular news programing. Radio at times edged TV in getting
extra special reports to their affiliates.

ABC-TV did not program specials but covered events in its
regular newscasts. It also scheduled an interview with Governor
Pat Brown on its Issues and Answers Sunday (Aug. 22).

ABC Radio had a special report on Aug. 14 (Saturday, 10-10:25
p-m. EDT) broadcasting interviews with Police Chief William H.
Parker and Mayor Samuel W. Yorty and with people involved in
the riots. News reports were buttressed by seven special three-
minute reports on ABC Reports between Aug. 12 and Aug. 16
(Reports is broadcast five times daily on a regular basis). The
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ABC News team: for TV, Piers Anderton, Bill Edwards and
Carlton Cordell, and Bill Sherry as director; for radio, Tom
Schell, Jim Harriott and Jim McCulla as the director.

CBS-TV preempted World War I on Aug. 15 (6:30-7 p.m.
EDT) to present a special report on the riots. CBS correspondent
Charles Kuralt was anchor man and reports from the riot scene
in the Watts section of Los Angeles were provided by correspon-
dent Bill Stout and newsmen Terry Drinkwater and Bruce
Morton. CBS-TV also extended the Sunday News the same night
for special reports.

Aside from regular coverage, CBS Radio added a special, also
on Aug. 15, at 5:05-5:30 pm. EDT with Reed Collins as the
commentator.

NBC-TV programed a half-hour special summary report on
Aug. 14 (Saturday) at 8:30 p.m. EDT, Tom Petit reporting from
Los Angeles and Ed Newman from New York. In addition,
NBC’s Today show concentrated on the Los Angeles story in
three of its telecasts (Aug. 12, 13 and 16), giving the coverage a
total of 40 minutes. '

NBC Radio via its weekend Monitor on Aug. 14 and 15 logged
18 news actuality specials pertaining to the riots. These insert
reports ranged in length from two to five minutes. Jay Miller,
Bill Roddy and Leo McElroy served as correspondents.

MBS moved special reports on its The World in Review (Aug.
15, 8:05-8:30 p.m.) and The World Tonight in the same time
period the next evening. Regular news feeds for the network were
provided by kven Ventura, Calif.,, and direct calls from New
York to Los Angeles to interview such front-line figures as Mayor
Yorty.

Radio Press International sent special on-the-scene interviews
to over 150 subscriber radio stations in the United States, Canada,
Asia, Africa and Australia.

BROADCASTERS TRIED TO HELP HALT RIOT

Los Angeles broadcasters kept the public informed of the
uprising that kept a 40-square-mile area in turmoil for a four-day
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period. And they did more than just report what was happening.
They made an attempt to halt the rioting.

On Friday (Aug. 13) the Southern California Broadcasters
Association whose members are some 50 radio stations in the
lower part of the state, chiefly in the Los Angeles area, gathered
14 Negro leaders from the strife-torn community at the Am-
bassador hotel to deliver 45-second messages, appealing to other
Negroes to halt the violence and show respect for the human and
property rights of others. SCBA also invited all stations in the
area, TV as well as radio, to record and broadcast these appeals.
A score of radio stations and four TV stations responded and
kasc made audio tapes available to stations which were unable
to attend the session.

“This piece of public service would not have been possible
without SCBA.” Ben Hoberman, vice president and general
manager of xaBc and newly elected chairman of SCBA for
1965-66, said:

“The liaison that this organization has built up over the years,
with the whole community as well as the broadcasters, is such that
Friday’s meeting was set up in a few hours of phone calls from
the girls in the SCBA office. The rapport is there and its value in
a time of emergency is immediately apparent.”



News Code 30 and News
Reporting Guideline

INDIANAPOLIS POLICE DEPARTMENT

SPECIAL ORDER NEWS CODE 30 AND NEWS
NO. 67-75 REPORTING GUIDELINE
DATE ISSUED: EFFECTIVE DATE:

JULY 6, 1967 JULY 12, 1967

In the event of a Code 1 or Signal 10-15 (Civil Disturbance) where it
appears that public knowledge of such situation could create greater
problems than exist, the dispatcher handling such radio traffic will
inform the officer in charge of Communications at that time and
simultaneously with the radio broadcast pertaining to such incident
broadcast a “News Code 30”, which is a code for all news media to
hold information concerning the incident for at least 30 minutes or
until cancelled by the authority.

The Desk Lieutenant or officer in charge of Communications will repeat
the News Code every 5 minutes thereafter as a countdown.

Example: News Code 30; News Code 25; News Code 20; etc., until
49
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the situation clears, then the News Code should be
cancelled immediately.

Example: News Code 30 now cancelled.

The liaison officer between the Police Department and the news media
in such events shall be the Desk Lieutenant or the officer in charge of
Communications at that time. Phone 633-7850 or 633-2811.

The news media has agreed to cooperate fully in the News Code and
have agreed to follow the preceding guideline for reporting of racial
incidents and disturbances.

Guideline for Reporting of Racial Incidents and Disturbances (Drafted
at a meeting of Indianapolis broadcast, newspaper and wire service
news personnel, May 24, 1967)

1. Special care should be taken to avoid the use of unverified material.
All tips from all sources and all information received over police radios
should be thoroughly checked out before broadcast or publication.

2. The purpose of the “News Code 30" agreement is to avoid advertis-
ing an impending disturbance or an actual one in its initial stages,
which might build it up or perhaps tip the balance between a situation
which can be controlled and one which gets out of hand. The embargo
period will give police a chance to appraise the situation and set up
crowd-control measures, if needed. Where there is a continuing
disturbance after the embargo expires, the most considered judgement
should be exercised with respect to the probable effects on the situation
of what is broadcast or published.

3. In dealing with racial incidents and civil disorders, the interest of
news competition may be outweighed by the public interest of main-
taining or restoring order.

4. Only experienced news and camera personnel should be sent to the
scene. Coverage of this type of story requires seasoned judgement.
Cameras, bright lights or microphones should be used with discretion.
The danger of acts of violence directed against news personnel can be
reduced by making their presence as unobtrusive as possible.

5. Scare headlines, scare bulletins and sensationalism of other kinds
should be avoided in broadcast and published reports.

6. In all types of reporting, an individual’s race should not be specified
unless it is germane to the story.
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TO BE READ AT ALL ROLL CALLS THREE (3) CONSECUTIVE
DAYS AND POSTED ON ALL BULLETIN BOARDS THIRTY (30)
DAYS.

(signed)
Daniel T. Veza
Chief of Police

Distribution:
All Divisional and Branch Commands



Indianapolis: The Code

INDIANAPOLIS, INDIANA

The Code

The Indianapolis News Code 30 is in the form of a special order of
the Indianapolis Police Department. It outlines a set of procedures for
cooperation between the department and the news media in the event
of crisis. The code provides for a voluntary 30-minute moratorium by
the media. It includes a set of guidelines on media performance during
a crisis situation.

An Overview

There was significant evidence of increased responsibility by the
Indianapolis news media in handling situations of racial tension. In
interviews with citizens, in and out of the media, the consensus was
that during the past summer and fall the media for the most part
had refused to publicize rumors and interracial conflict which tended
to intensify a volatile situation. It was also generally felt that the code
and guidelines were a factor in this heightened responsibility, even
though it is difficult to prove this positively.

During the past few months there were instances in which the media
tended to adhere to the guidelines, even when the code was not
officially put into effect. In the two instances when the code was
invoked, the response of the media was overwhelming cooperation.
Observation of the moratorium, in fact, was unanimous.

The code appeared to have been infiuential beyond situations of
tension and crisis. A state official said there appeared to have been
detectable improvement in coverage of general news stories about
race relations in the wake of the series of the meetings that led to
adoption of the code. There was concurrence by others of this opinion.
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Among the weaknesses of the Indianapolis procedures cited were the
opinions of several active in human relations activities that they were
bypassed by the system, Others doubted the usefulness of the procedures
in a prolonged crisis situation. (There was none in Indianapolis this
year.)

The Code Tested

During the summer and fall of 1967 the news media were an influential
factor in a series of sporadic incidents that did not escalate to crisis
proportions. The following type of “baiting” incidents occurred during
several weekend nights: On a main downtown street, groups of young
white toughs (subteens, teen-agers, and some in their early-20's) stoned
any car with a Negro passenger. Without officially using News Code
30, the police moved into the area and quietly dispersed the youngsters.
On their own initiative, the news media refrained from sending re-
porters and cameramen into the areas.

At a predominantly Negro youth center, one Negro youth shot another.
The story was handled quietly inside the paper and not treated as
front page news. The center was started by OEO until it ran out of
funds and is now privately supported.

The United Fund used special funds to conduct traveling dances and
parties. After one such affair, in a changing area (whites predominate,
and there are several large businesses, but the fringe area has become
a Negro community in the last five years), a group of Negroes were
throwing stones at white motorists, breaking windshields, and attacking
motorists who came into the neighborhood. It took the police an hour
to quiet this situation, yet none of the media carried the story.

At an integrated playground, there was an interracial fight involving
only a few youngsters. The newspaper coverage of this story was
written to play down the confrontation as an unfortunate occurrence
and emphasize the majority who were enjoying their sport together in
a friendly atmosphere.

There was a period of several days in late July which residents of
Indianapolis refer to as the “Week of Tension.” While the disorders
of Newark, Paterson and Detroit were in progress Indianapolis became
engulfed in fear and confusion. There were rumors that rioters were
on the scene, being bussed in from Detroit, that Detroiters were in town
passing out dope and money, that the circle (heart of the Indianapolis
business district) was barricaded, that certain street sections were cor-
doned by city and/or state police, that National Guard troops were on
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the way, that some were on the outskirts of town, that large stores were
boarding up their windows, that downtown offices were closing early.
The media’s response to these rumors was as follows:

A television station broadcast afternoon and evening news stories
that there was no foundation of fact for any of the rumors.

Neither major newspaper printed anything about the rumors until
Saturday morning when one reported that the rumors had been
investigated and found to have no justification. The substance of
the rumors was not published.

The radio stations evidently exercised sound judgment in avoiding
mention of the rumors, but there was an exception. One station
reportedly broadcast news with the phrase, “It is reported that . ..”
followed by a rumor.

Individual Comment

A radio news manager: The manager and his staff felt that two radio
stations that had been particularly unprofessional and irresponsible in
the past, had improved somewhat in the wake of adoption of the code
and guidelines.

A police official: He felt that the news media had been helpful in
keeping racial incidents from spreading into crises. He commented
that without news media aid and restraint, the city definitely would
have exploded last summer. He also detected improvement of general
news coverage of race relations matters by the newspapers since adop-
tion of the code.

A police official: He felt that the news media had been helpful in
keeping racial incidents from spreading into crises. He commented that
without news media aid and restraint, the city would have definitely
exploded last summer. As virtually everyone except the two newspaper
representatives observed, the daily editorials were contributing to the
prospects for violence. The reporting policy of both papers had been to
avoid mention of civil rights stories. Newspaper coverage of Negro
events is at a minimum but the factual reporting is done on a straight-
forward basis and since the adoption of News Code 30 it has been
improved to the point where racial news is now reported in a more
realistic perspective.

A state official: He said that most incidents do not appear in the press,
and when they do, they are handled responsibly.
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A city official: He reported that the Ku Klux Klan marches were
treated with low-key coverage which he considered as responsible.

A newspaper editorial writer: There has been no real test of News
Code 30, but the mere fact that the total news media were brought
together at meetings increased each organization’s awareness of its
delicate position, which could be contributory to the spreading or
inception of violence or help curb any such tendency.

A4 community spokesman: He commented favorably on the improve-
ment of racial news coverage by the media. He cited no specific
examples other than the “Week of Tension.” He observed that the
majority is still complacent about the problems of “poor blacks.”

A city official: The absence of radio and television coverage when
News Code 30 is in effect works to keep publicity seekers from trying
to get into the news. He feels the guidelines are a tremendous help,
but it is difficult to separate their influence from other factors. He
observed that the horror of this past summer greatly affected news
media and heightened their awareness of the necessity for responsible
reporting. The Police Department has an Emergency Communications
Control Center. In a room adjacent to this center are facilities for the
press. There, the media are kept informed and, in the opinion of the
spokesman, are a valuable source of consultation.

A city editor: He feels that all the media have been performing
responsibly since the establishment of News Code 30. However, he
believes that the newspapers were little affected by News Code 30,
maintaining that the guidelines fall within the pattern of operation
that the papers already have established. He also referred to one radio
station that has become more responsible in its news coverage. He feels
the station was definitely affected by the meetings that led to adoption
of the code and made the observation that it was the first meeting of
all media in Indianapolis in at least ten years. Subsequent to the
meetings, the Indiana National Guard met with representatives of all
media to explain the Guard’s planned approach to and conduct in
riot situations.

A radio news director: His station checks the veracity of every news
lead and does not broadcast stories that might influence situations
unfavorably. It is the station's policy not to broadcast the voices nor
the substance of speeches of H. Rap Brown or Stokely Carmichael, nor
do they broadcast any plans or events pertaining to peace or Civil
Rights demonstrations (pro or con). This attitude of withdrawal
represents self-imposed censorship.






“CLASSIFICATION” OF THE MOVIES—
A NEW WRINKLE

LTHOUGH self-regulatory codes are fairly news to the news
A media (except in wartime), self-regulation has long been a
fact of life for other segments of the mass media. Advertising and
entertainment, in general, have been subject to industry codes,
usually promulgated more in fear of what laws might be in the
offing than out of a genuine desire to improve the product. The
motion picture industry is particularly reactive to pressures and
the threat of legislation, and yet the long history of self-regula-
tory codes is matched by a history of evasion and disregard of
them by movie makers. The following article details the latest
effort to deal with movies that have content of dubious value to
certain age groups. The new classification system, although it
differs from previous attempts, is significant because it is clearly
a form of extralegal prior restraint.
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‘The Mowvies’ New Sex-
and-Violence Ratings

HOLLIS ALPERT

With movies becoming one of the boldest entertainment
forms of our time, the American film industry has at last seen
fit to adopt a system of film classification. As explained by the
Motion Picture Association of America, the system is ““a voluntary
film-rating program to guide parents, with special consideration
for children.” Within and without the film industry, the argu-
ments pro and con had raged for several years over whether classi-
fication was necessary. There were those who felt that any kind of
restraint on who could see a movie was tantamount to censorship.
Less idealistically motivated were some in the film companies
who foresaw a financial penalty in limiting the sale of tickets to
specified age groups. On the other hand, a great many parents
were showing genuine concern over some of the movies their
children were seeing.

Classification is certainly one answer. Educators and church
groups had called for it. Classification bills had been introduced
in several state legislatures. But a recent Supreme Court deci-
sion helped to turn the tide in favor of voluntary industry clas-
sification. About two years ago, a mother complained when a
Long Island candy-store owner sold a magazine containing pic-

Copyright Woman’s Day, January 1969. Reprinted by permission.
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tures of nude women to a boy of sixteen. The store owner was
fined, and the case went up on appeal all the way to the Su-
preme Court. The question decided was not that nude pictures
in a magazine were necessarily obscene, but that a community
had a valid right to protect its children from exposure to lurid
materials involving sex and violence. Thus the prosecution was
upheld. Even though movies were not mentioned in the deci-
sion, film exhibitors suddenly became cautious. Signs limiting
attendance to those over eighteen sprouted in theater lobbies
when the material on screen was deemed unsuitable for minors.

It will be some time before parents will see the full effect of
the new rating system. Films released before November 1, 1968,
can continue to play without ratings, and it will be up to the
conscience of the distributor or exhibitor whether or not to limit
patronage. The distributor of one film, Therese and Isabelle, has
sensibly demanded that all theaters playing the picture limit
patronage to those over eighteen. While it may sound innocuous
enough from its title, the picture has several frank and detailed
sequences having to do with schoolgirl lesbianism.

But before discussing how well or how badly the system may
work, let’s take up its four categories. Each category has its own
letter symbol. G, in which we may expect a large proportion of
American films to fall, stands for “Suggested for General Audi-
ences.” In the opinion of the Production Code and Rating Ad-
ministration, G movies are “safe” for anyone of any age. The
M category is described as “Suggested for Mature Audiences—
Adults and Mature Young People (parental discretion advised).”
Anyone of any age may go, but the very young or immature
may find an M movie over their heads or, perhaps, dealing
rather realistically with human preoccupations. For instance, The
Charge of the Light Brigade has been rated with an M. It con-
tains no nudity, but it does have a couple of extramarital affairs;
the war scenes are bitter and realistic; it savagely satirizes the
ruling upper classes of nineteenth-century England.

R stands for “Restricted” in the lexicon of the rating admin-
istration. ‘“Persons under Sixteen Not Admitted,” to this cate-
gory of film, “unless accompanied by parent or adult guardian.”
The above-mentioned Therese and Isabelle might have fallen
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into this group if released after November 1, 1968. We may ex-
pect a great many foreign films to be rated R or M since they
are often made for audiences with differing tastes and standards.

Movies made outside the purview of the film industry’s volun-
tary Production Code—a set of standards governing taste in
movie subject matter—are put in the X category. X films are
those that have not qualified for a Production Code Seal of Ap-
proval, usually because of their treatment of “sex, violence, crime,
or profanity.” Persons under sixteen are strictly not admitted to
pictures in this category, and exhibitors can apply a higher age
limit if they so desire. In Great Britain, where a similar system
of classification has been working for many years, some theater
managers have been known to advertise certain films as ‘“the
X-iest ever made,” thus equating X with sex.

Now that children will be protected from movies of “excessive”
sex and violence, parents might well want to know just who is
doing the assessing of movie content and the pigeonholing of
films. A call to the MPAA brought the information that Eugene
D. Dougherty, the Production Code Administrator, is the head
of the new rating program. Mr. Dougherty has seven assistants,
one of whom, I was told, is a woman, a child psychologist with
two children of her own. This means that eight people will be
rating films for a country with a population of some two hun-
dred million. Their standards will be based, presumably, on
tenets of the Production Code which, in general, speak up for
“good taste” and restrained treatment of sex, violence and pro-
fanity. Yet, only eight people?

Suppose a movie gets an X from these eight good people? Does
the maker or distributor have the right of appeal? He does, says
the MPAA. The Association has an appeals board ready and
waiting for such emergenties. Who make up the appeals board?
People “representative of all essential segments of the industry.”
And these, we may expect, will be leaders of that industry. In
the past, the appeals board ruled against The Pawnbroker, when
that film was denied a Code seal. The Pawnbroker had a modi-
cum of nudity in its strong portrayal of a meaningful story.
Mature audiences made their own ruling by turning the picture
into a resounding box-office success. These days, of course, The
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Pawnbroker would probably go into the R category, which could
also stand for “artistic”’ as that film definitely was.

In the past, theater exhibitors have tended to disregard denials
of a Code seal by the MPAA. We are assured that few among
them will do so any longer. Fully 85 percent of them have agreed
to play only pictures that have a rating. They won’t even show
trailers that aren’t suitable for audiences viewing the trailer.
They have also agreed to publicize all the ratings at the box
office and in their lobbies and to feature rating symbols in their
advertising. One must certainly compliment Jack J. Valenti,
president of the MPAA, for his steering this usually refractory
element of the industry into line.

Now, what pictures will go into that largest of categories, G?
Not too many examples are handy, at the moment, since the
system hasn’t been operating for long. But it will certainly in-
clude the so-called family pictures made by the Walt Disney
studio, large-scale musicals such as Funny Girl and Finian’s Rain-
bow, and also, I am afraid, films like The Green Berets, which
justify their heavy-handed violence and brutality by waving a
flag of “patriotism.” I particularly asked a representative of the
MPAA about pictures like The Green Berets because complaints
had come my way from several parents about the way such pic-
tures glorify the nobility of war—so long as Americans are in-
volved in it. What I also didn’t like about the picture was the
way in which it mocked the viewpoints of a very substantial per-
centage of the American public opposed to our involvement in
the war in Vietnam, according to polls.

“Oh,” said the representative, “I'm sure it would have gotten
aG”

“But,” I said, ‘“it contains violence, much of it sadistic. It
shows dozens of human beings being burned to death by Amer-
ican soldiers. It shows gruesome deaths, both American and Viet-
namese. Wouldn’t you call that excessive violence?”

“But where would you put it?” I was asked.

And that certainly is a puzzler. For you could hardly regard
that film, with its simplistic, even prejudiced, point of view, as
a picture fit for mature audiences. So, along with undeniably
entertaining films that will probably give audiences of all ages
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a good time, the G category will undoubtedly include films in
which violence is approved—so long as it’s “our side” that does
it and wins. What I'm saying is that violence is violence, who-
ever does it to whom. If we’'re going to be against violence (as
the British and many other European countries are in their
films), let’s at least be consistent.

The G category will also include the film in which thought is
at a minimum, the portrayal of life is saccharine or distorted,
and in which Doris Day—or someone like her—will continue to
lead an unsullied existence well into advanced age. I rather sus-
pect that G category is really aimed against the portrayal of sex
in films. Not that it won't be there. Even Doris Day pictures
hint at all sorts of unmentionable situations which at the last
moment don’t occur, thus allowing audiences to imagine the
worst while giving them the cold comfort of knowing it didn’t
really happen. Again, I am not espousing more sex in films.
There’s more than enough of it as it is. It’s the shilly-shallying
about it that strikes me as dishonest, and that G category is prob-
ably going to encourage a lot of shilly-shallying from film-makers.

Nevertheless, I do see the MPAA's rating system as having
value. By knowing and recognizing the four rating symbols—G,
M, R, X—the parent will have a quick guide as to what may be
suitable for his or her child to see. Film-makers who are eager
to exercise their talents imaginatively and boldly won’t have to
worry that childish mentalities are setting the boundaries for their
creativeness. Those film companies that are not members of the
MPAA and are not bound by its code will either have to operate
with an X, so long as the theaters cooperate, or apply for a less
severe rating. And, those theaters that refuse to abide by the
rating system (a not unduly restrictive one) will, by default, be
labeled accordingly—for there won't be much left to them but
the sleaziest and most sensational junk.

The new rating program also cuts the ground right out from
under the advocates of movie censorship. The censorially minded
have always tried to justify their aims by crying out against “the
immoral influence of movies on the minds of young people.” (No
evidence exists that this is so, by the way.) One thing the system
does is to provide parents with the kind of information and pro-
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tection for their children that large numbers of them want. Still,
there is no substitute—G, M, R, X or not—for knowing one’s
own mind, exercising one’s own choice, applying one’s own stan-
dards of taste. The wise parent will continue to keep informed
about movies from reviews and by being with the child in the
theater—not depending solely on that admittedly handy symbol
at the box office.
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HAPTER TWO

Right of Access:
The Law Giveth
and the Law
Taketh Away






NIp Campbell, a distinguished Australian law professor and
student of access to government records laws in a number
of Western countries, has concluded that it is extremely dificult
to gauge accurately whether administrative secrecy is increasing,
declining, or remaining constant.! Professor Campbell, although
noting that a tendency toward secrecy is inherent in almost every
government, feels that a more convincing explanation of the low
visibility of administrative action is simply bureaucratic timidity
and inertia. Although Campbell points out that at least one ad-
vantage of secrecy in government is that it may delay the speed
with which another society is able to make comparable discov-
eries, the value of this kind of argument, applied at the state
and local levels, is questionable. Dallas may not care to have
Fort Worth reading about each of its civic advances before the
advance has taken place, but the two cities are not enemies. And
Campbell also observes the probability that Albert Einstein today
would not have access to the information that led him to pos-
tulate the equivalence of mass and energy.

The Australian scholar, in the final analysis, concludes that
what people learn about the conduct of their government de-
pends heavily “on the use made of the official records by the
Press, by radio and television and by writers of public affairs.
This use might be great or small depending on how the con-
trollers of the mass media estimate the public interest and the
newsworthiness of official doings and misdoings.”

Thus the role of the media is crucial. But the records must
be open, since the law can make no distinction between a reporter
and a housewife: both are citizens, and both have an equal right
to know. With our form of representative government, of officials
elected by the people, it is imperative that the electorate be fully
informed about the United States and the efficiency of the gov-
ernment in fulfilling its responsibilities to the country. How else
but through an informed electorate can a democracy function?
How else can intelligent decisions be made by citizen-rulers?

1 Campbell, “Public Access to Government Documents,” The Australian Law
Journal, XLI (July 31, 1967), 73-89.
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There is no other way—the citizens must know. They have a
right to know.

Generally, the struggle in this country to establish, by law and
by the almost universal acknowledgment of public officials, the
right to know paralleled the same struggle in England. As James
Russell Wiggins has noted in Freedom or Secrecy,? licensing of
the press was abandoned, legislative and Congressional doors were
opened, court proceedings were made public, laws of seditious
libel were moderated, and defenses against libel were made avail-
able. And at local, state, and federal levels, people were granted
access to information.

After steadily expanding this right to know into the twentieth
century, the people are now faced with a movement toward se-
crecy that threatens to change our governmental institutions.
That movement has been brought about by military crises,
changes in the structure of government, expansion in the size
and powers of government, and a decline in the belief that
people, given a number of possible courses of action, will select
the correct one. As a result, doors are shut, and information is
denied. In this way, legislative, executive, and judicial establish-
ments of local, state, and federal governments challenge the peo-
ple’s right to scrutinize their representatives’ transactions.

Although it is possible to surrender a little freedom without
giving up the whole, although it is possible to allow a little se-
crecy in government without allowing total secrecy, as Wiggins
points out, we may be moving to a point “beyond which we
cannot go without abandoning free institutions and accepting
secret institutions.”

Harold L. Cross® enumerated in more detail the areas in this
century that increasingly have become more secretive—for good
or bad: financial dealings between citizens and government, be-
ginning with income tax and then spreading to all manner of

2 Preface to the first edition. The excerpt of Mr. Wiggins' book reprinted in
the pages of this chapter is abridged from Freedom or Secrecy, Revised
Edition. Copyright 1956, 1964 by Oxford University Press, Inc. Reprinted by
permission of the author and the publisher.

3 The People’s Right To Know (Morningside Heights, N.Y.: Columbia Uni-
versity Press, 1953), pp. 9-10.
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government receipts and expenditures, and penalties, settlement
of claims, and the like.

Suppression, impoundings, sealings, trials in camera, and other
forms of secrecy multiply because of recent statute law and bu-
reau regulations in judicial proceedings and other official action
affecting various family relationships such as “divorce actions;
proceedings in such courts as ‘juvenile,” ‘domestic relations,’
‘family,’ ‘youthful offender,” ‘wayward minor,’ and ‘girl’s term’;
and other matters involving matrimony, support of dependents
in the family relationship, and sex.”

Although much of this would make unsavory news, still the
philosophy that our courts of justice ought to be open so that
people can attend and see that justice is rendered is violated.
And the records of trials are secret, by and large, although some
legislatures have relaxed the definition of *public records” or
have expressly created a right of inspection where the common
law dawdled, or have removed the requirement that an applicant
for inspection must have a “special interest” different from that
of his fellow citizens.> Under the Public Records Law, many
media are now gaining access to these records using “‘special in-
terest” as a wedge because of their news function.

Full surveillance of the environment not only is made difficult
by barriers erected by government and officials but the press it-
self, in attempting to behave responsibly, sometimes cooperates
in withholding news from the public. Decency, respect for the
rights of others, and awareness that good may need quiet in
order to grow sometimes obtrude, and the reporting of news is
sacrificed. Peaceful integration, for example, often can take place
if it is done quietly and without hue and cry in the press. Tax-
payer’s dollars can be saved if speculators are not alerted to new
roads programs. On the other hand, public funds occasionally
are expended for reports that are withheld for years or forever.
This was the case with a study of air pollution in Nashville,
made by the U.S. Department of Health, Education and Welfare
and a private university. The latter requested, and got, a delay

11bid., p. 2.
5 Ibid., pp. 2-3.
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in releasing the findings that extended into a number of years.
In St. Louis a certified public accountant’s firm made a report
for that city (for $13,000) that was critical of two city hospitals.
The report has yet to be released, even though the St. Louis
Globe-Democrat asked for it in 1964.

Other causes for these reversals in the right of the public to
know its own business include the burgeoning right-to-privacy
doctrine with concomitant legislation and court decisions, the
successful championing in legislative chambers and elsewhere by
social and welfare workers and proponents of secrecy, and the
tendency of the press, ‘“‘under pressure of other problems, to let
adverse trends go unchallenged.”8

Thus, citizens of a democracy have a right to know, and yet,
with governments self-perpetuating as they tend to be; with
politicians eager for reelection as they are; with bureaucrats
fearing for their livelihoods as men have a right to fear; and
with well-intentioned genuinely concerned persons seeking to
protect individual lives, we have erected barriers to the access
of public business. Today there are about 850 federal statutes
controlling government information. Of these, nearly 200 permit
government information to be withheld from the public, while
fewer than 100 specifically require dissemination of federal gov-
ernment information. Thus, in terms of numbers alone, the con-
cept of freedom of information can be seen to be in need of real
assistance.

This chapter traces the developing concept of the “right to
know,” shows how that principle is perennially denied at many
levels of government, and illustrates various measures used to
increase the flow of information from the government to the
people.

6/bid., p. 7.



The Constitution and the
Right to Know

IRVING BRANT

It is an honor to address this conference, devoted to securing
the people’s right to know the people’s business. . . . Observe
that I said . . . securing the right to know. I did not say pre-
serving that right. A right must be secured before it can be pre-
served. Secured has two meanings. It means obtained, and it
means made securc. In neither of these meanings has freedom of
information been secured in the United States. It is the long
laggard among the great rights that underpin democratic self-
government. Freedom of speech, freedom of the press, freedom
of assembly—these are solidly established, but the fourth leg is
weak and wobbly. Lacking freedom of information, the whole
structure is liable to be pushed over or to topple from its own
instability.

More than three hundred years ago John Milton wrote: “Give
me the liberty to know, and to argue freely, according to the dic-
tates of conscience above all liberties.” Milton, by modern stan-
dards, was less than a hundred per cent libertarian. . . . But he
stated the principle of freedom in universal terms, universal and

Reprinted by permission of the Freedom of Information Center, University
of Missouri, Columbia, Mo. This selection comes from the Harold L. Cross
Lecture delivered on December 4, 1967, at the Missouri FOI Center.
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everlasting. . . . In our own country . . . the full right to know
the people’s business has been denied, at all levels of government,
except as it has been conceded as a matter of grace, or yielded
as an unwilling concession to public opinion. The refusal of in-
formation has come from heterogeneous sources—from men who
regard themselves as champions of liberty but who shiver at
imaginary dangers, from others who fear that disclosure will be
injurious to individuals, from open or covert distrusters of de-
mocracy, from politicians seeking partisan advantage, from states-
men who fear that their righteous policies will be repudiated,
from crooks in office who seek to cover up their misdeeds, and
most of all, it may be, from bureaucrats who feel the need to
hide their blunders, or who act that way just because they are
bureaucrats.

Systematic concealment extends from top to bottom of the
American political structure. In the federal executive, secrecy
enfolds a descending hierarchy:

The President—any President, not merely the present holder
of the office;

The Central Intelligence Agency;
The FBI;

The State Department;

The Defense Department;

All the other departments;

The administrative agencies.

No less secretive are the committees of Congress, especially
those dealing with that almost unmentionable subject, congres-
sional ethics. . . .

The instinct for secrecy as a protective device permeates the
fifty state governments, and runs down to city councils and school
boards. It extends into the judiciary, state and federal, with vast
fluctuations that depend on individual judges rather than ac-
cepted principles of public law. Among private citizens, the John
Birch Society and other hate groups make a loud noise about
secrecy in the high echelons of government. But these same
groups create a systematic blackout in education by coercing
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school boards, teachers and textbook publishers. They stifte
knowledge in the fields of economics, sociology, politics, civil
rights and liberties.

In ‘Tennessee and Arkansas, school children have for years been
denied by law the right to learn about the evolutionary history
of the Earth we all inhabit. Elsewhere, over enormous rural areas,
that same knowledge is denied by religious pressures on public
schools. . . .

Diverse indeed are the sources, both public and private, of the
pressures for secrecy. . . .

Among the American people at large, the feeling about secrecy
in the federal government ranges from profound concern among
an alert minority to apathy or helpless acquiescence in the ma-
jority. Far different is the reaction when city councils or school
boards attempt to conduct important business behind closed
doors. The President of the United States—any President—can
say to the public: “My policies are right, and you would support
them if you had the same information that 1 have.” The Pres-
ident can say that and produce barely a ripple of protest. . . .
But let a school board say the same thing and what is the reac-
tion? Newspaper editorials thunder, radio crackles, television
shudders, and the people say to the school board: “Why, dad
blast your souls, if you have better information than we have,
give it to us.” The school board then caves in, and meetings are
open until the next time they have to decide what real estate to
purchase for the building program. . . .

Concerning public protest, a law of diminishing returns can
be laid down. The intensity of protests against governmental
secrecy varies inversely with the size and distance of the govern-
ment. The difference is reflected in state and federal legislation
responsive to such protests. . . .

The great handicap in the fight for freedom of information
is the absence of any provision in the Constitution of the United
States, spelling out that freedom in unmistakable terms. Only
through the combined power of public opinion and judicial
authority based on the Constitution can freedom of information
be established and national security . . . be safeguarded.

Let us, then, consider constitutional principles. Here we run
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into a bizarre example of secrecy at the outset. The Philadelphia
Convention of 1787, which drafted the Constitution, met for
three and one-half months behind closed doors. Its members
were pledged to reveal nothing. The pledge was adhered to so
faithfully that only the French minister to the United States
knew what was going on. . . .

At the close of the convention, the delegates voted that its
journal and papers be placed in the hands of the convention
president, George Washington. They were to remain in his cus-
tody subject to the orders of the new Congress, if that body
should come into existence. Delegate James Madison, who took
unofficial notes of the entire debate, subjected himself so dras-
tically to the convention’s decision that his voluminous and illu-
minating notes were not published until 1840, four years after
his death.

Nobody can say what sort of constitution would have emerged
if the convention had been open to the public. Of two things,
however, I have no doubt. Had Madison’s notes been published
before the states held their ratifying conventions, the Constitu-
tion never would have been adopted. The dialogue contained
far too much that could have been seized upon by demagogues.

But—here is the second certainty: If the convention had been
open to the public, the debates would have been very different.
The assaults on state sovereignty would have been toned down,
the oratorical defenses of it intensified. Popular rights would
have been more positively proclaimed. And the Constitution that
emerged might conceivably have been the same.

The major evil of secrecy, in relation to the framing of the
Constitution, lay in the long concealment of the debates. . . .
This long-continued secrecy permitted the growth of a monu-
mental fallacy—the belief that the victory of the small states, in
the Philadelphia convention, was a defeat for the advocates of
a powerful federal government. . . . The false impression fos-
tered by that secrecy helped to bring on the Civil War. The effect
of it lingers even today, in the myth of a constitutional purpose
to exalt state sovereignty.

.. . That the great handicap, in the struggle to obtain and
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maintain freedom of information, lies in the absence of an ex-
press guarantee of it in the Constitution. Does that mean that
no guarantee exists? On the contrary, the entire Constitution is
built on the premise of the people’s right to know. Madison,
called “the father of the Constitution,” was describing the foun-
dation stone of American government when he . . . [said]:

Knowledge will forever govern ignorance. And a people who mean
to be their own governors, must arm themselves with the power knowl-
edge gives. A popular government without popular information or
the means of acquiring it, is but a prologue to a farce or tragedy, or
perhaps both.

If that be accepted as true, a constitution devoted to the main-
tenance of popular government must contain within itself the
means of preventing the suppression of information. In a qual-
ified form, this right is spelled out in Article I, Section 5 of the
Constitution, which reads: “Each house shall keep a journal of
its proceedings, and from time to time publish the same, ex-
cepting such parts as may in their judgment require secrecy.”

That exception had a narrow purpose. As the clause was first
drafted, it required each house to keep and publish a journal,
but the Senate was exempted when it was not “acting in a legis-
lative capacity.” At that stage of the drafting, the entire treaty-
making power was concentrated in the Senate. The main
purpose of the exception, therefore, was to permit secrecy in the
negotiation and consideration of treaties.

When that clause came up for discussion, Madison observed
that it did not require the Senate to keep a journal of all pro-
ceedings. He offered a substitute providing that each house keep
and publish a journal, but exempting the Senate from publish-
ing such part of its proceedings, “when acting not in its legis-
lative capacity . . . as may be judged by that house to require
secrecy.”

That is, the Senate could maintain secrecy in the making and
ratification of treaties. This rather clumsy wording was rejected.
Elbridge Gerry of Massachusetts then offered an exception that
applied to the journals of both House and Senate. He moved to
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insert, after “publish them,” the words “except such as relate to
treaties and military operations.” This too was rejected. Oliver
Ellsworth of Connecticut then remarked: “As the clause is ob-
jectionable in so many shapes, it may as well be struck out alto-
gether. The legislature will not fail to publish their proceedings
from time to time. The people will call for it if it should be
improperly omitted.”

This brought a protest from James Wilson of Pennsylvania.
“The people,” he said, “have a right to know what their agents
are doing or have done, and it should not be in the option of
the legislature to conceal their proceedings.”

Also, Wilson pointed out, there was a clause of this sort in
the Articles of Confederation, and its omission would furnish a
pretext for opposing the Constitution. The Tequirement in the
Confederation was that Congress should publish its journal each
month, “except such parts thereof relating to treaties, alliances
or military operations, as in their judgment require secrecy.”

The convention then adopted the clause as it appears in the
Constitution, requiring each house to keep a journal and to pub-
lish it, “‘excepting such parts as may in their judgment require
secrecy.” Inclusion of the House of Representatives in this ex-
ception was to permit secrecy in military affairs.

The whole debate reveals a strong commitment to freedom of
information. . . . The purpose of the constitutional requirement
supported those words of Wilson: “The people have a right to
know what their agents are doing or have done, and it should
not be in the option of the legislature to conceal their proceed-
ings.”

It is an established principle of constitutional law that a right
of the people which Congress is forbidden to infringe may not
be violated by any other branch of government. Consequently
the command that Congress shall keep and publish a journal of
its proceedings extends in principle to the executive branch of
government. But this does not give the executive branch un-
limited discretion to make exceptions. On that score it is sub-
ject to the judgment of Congress, except in matters entrusted
solely to the President. But rightly interpreted, the clause per-
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mitting exceptions does not give Congress itself unlimited dis-
cretion. That clause cannot properly be measured apart from
three other constitutional factors:
First, the limited scope of the permissible secrecy, as indicated
in debate;
Second, the basic principles of republican government;
Third, relevant constitutional amendments.

The Constitution establishes the republican form of govern-
ment for the United States as a nation. It specifically requires
the United States to guarantee a republican form of government
to every state in this Union. By unavoidable imlication, that
binds the United States to maintain the republican form of gov-
ernment for itself, nationally.

The republican form of government is something more than
a technical distinction from monarchy, oligarchy or aristocracy.
Republican government must be popular government. To be
called republican in form, wrote Madison in The Federalist, it
must be government “by the great body of the people.” The
people must have more than the mere right to govern. They
must have the means of governing. A guarantee of the republican
form of government amounts to nothing unless it meets the
criterion set forth by Madison: “A popular government without
popular information or the means of acquiring it, is but a pro-
logue to a farce or tragedy, or perhaps both.” The only means
of acquiring popular information is through freedom of access
to the proceedings of government.

It is with this in mind that we should turn to the command
of the First Amendment: “Congress shall make no law
abridging the freedom of speech or of the press; or the right of
the people peaceably to assemble and to petition the government
for a redress of grievances.” That guarantee of freedom includes
the untrammeled right to publish whatever secret information
the press is able to obtain, unless the purpose makes the act an
act of treason in wartime. Beyond that, in my opinion, the role
of a free press in a democratic society creates a presumption of
the right of access to all governmental proceedings affecting pub-
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lic policy, combatable only on the most convincing grounds of
national security. Without this right of access, the basic function
of a free press can be vitiated by Congress and the executive.

During the past forty years the Supreme Court has notably
expanded its concept of freedom of speech and press. But no
case has come before the Court testing the right to freedom of
information, as embraced in the guarantees of the First Amend-
ment. There are, however, signs of flexibility in the closely re-
lated right of access to government records for judicial purposes.
First, as to Congres:

Until 1958, government departments claimed and the courts
recognized an almost unlimited privilege of secrecy in the fol-
lowing provision of statute 5 U.S.C.A. 22:

The head of each department is authorized to prescribe regulations,
not inconsistent with law, for the government of this department, and
the conduct of its officers and clerks, the distribution and performance
of its business, and the custody, use and preservation of the records,
papers and property appertaining to it.

As construed both by the executive departments and the courts,
that allowed the departments to carry secrecy as far as they
pleased, provided they did not violate any particular law. Prac-
tically speaking, there was no limit. In 1953 Harold L. Cross
published his magnificent study, The People’s Right to Know.
In it he devoted an entire chapter to the iniquities of 5 U.S.C.A.
22 and the judicial construction of it. Largely, I believe, as a
result of this exposure, Congress in 1958 passed a one-sentence
amendment of this law. It inserted the words: “This section does
not authorize withholding information from the public or lim-
iting the availability of records to the public.” That declaration
had no more actual effect than a pious prayer addressed to empty
atmosphere. Negative in form, it gave lip-service to freedom of
information but did nothing to enforce it.

Even if this amendment had been effective, it would have done
nothing to close another barrier to freedom of information. 'That
lay in the Administrative Procedure Act of 1946. Section 3 of
this act, with designed hypocrisy, was entitled “Public Informa-
tion.” Everything it professed to require, in making government
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business public, was vitiated by the words, “except information
held confidential for good cause found.” Not content with that,
Congress double-locked the door by adding this proviso:

This section applies, according to the provisions thereof, except to
the extent that there is involved—

(1) a function of the United States requiring secrecy in the public
interest or

(2) a matter relating solely to the internal management of an agency.

The first exception closed the books against investigation of
misconduct within a government bureau. The second exception
made it possible to conceal internal protests against that miscon-
duct. Taken as a whole, this 1946 statute purporting to establish
the right to know merely changed secrecy by executive fiat and
judicial acquiescence (under 5 U.S.C.A. 22) into secrecy autho-
rized by statute.

Mounting pressure against concealment . . . led Congress in
1966 to move toward real freedom, even though in the process
it took one step back for each two steps forward. The 1966 law
laid down meticulous guidelines for access to information and
commanded emphatically that all should be open and available,
and the right of access should be enforceable in the federal courts
—except in nine categories.

Aye, there was the rub. There had to be exceptions, and some
of those made were not open to criticism. Others were the prod-
uct of compromise, necessary in only one respect: to get the bill
safely past congressional hurdles. . . .

There has been a significant but so far minority trend in the
federal courts toward the assertion of this constitutional right to
know. In 1951, the federal circuit court in Philadelphia made a
frontal challenge of the right of the Secretary of the Air Force
to disregard a court order for production of papers. The docu-
ment sought was an official report on the cause of the fatal crash
of an experimental bomber during a test flight.

The families of three civilian observers killed in the crash sued
the United States for damages, alleging negligence. The district
judge upheld a motion calling for production of the investigatory
report. The Air Force refused on the ground that military secrets
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were involved. The trial judge then requested that the report
be submitted to him in confidence, that he might decide whether
the reason for refusal was adequate. Again the Air Force refused.
Then, in accordance with rules of procedure established by Con-
gress, the judge instructed the jury that the fact of negligence
should be taken as established. The jury awarded damages and
the government appealed to the circuit court.

Speaking for the three circuit judges, Judge Maris upheld the
lower court's decision. Congress, he said, by subjecting the United
States to be sued, “had withdrawn the right of the executive de-
partment . . . to determine without judicial review the extent
of the privilege against disclosure of government documents.”

Judge Maris then presented some striking dicta to support his
expressed belief that even if Congress had not made the United
States liable in this manner, freedom of information would still
be open to judicial protection:

Moreover, we regard the recognition of such a sweeping privilege
against any disclosure of the internal operations of the executive de-
partments of the government as contrary to a sound public policy. . . .
It is but a small additional step to assert a privilege against any dis-
closure of records merely because they might prove embarrassing to
government officers. Indeed it requires no great flight of imagination
to realize that if the government's contentions in these cases were
affirmed the privilege against disclosure might gradually be enlarged
by executive determination until, as is the case in some nations today,
it embraced the whole range of government activities.

To support his position Judge Maris cited Wigmore on Ev-
idence, third edition. . . . After conceding the right of secrecy in
conducting foreign relations, Wigmore wrote:

The question is then reduced to this, Whether there are any matters
of fact, in the possession of officials, concerning solely the internal
affairs of public business, civil or military, which ought to be privileged
from disclosure when material to be ascertained upon an issue in a
court of justice? [sic]

He answered his own question:

Ordinarily, there are not. . . . Such a secrecy . . . is generally desired
for the purposes of partisan politics or personal self-interest or bureau-
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cratic routine. The responsibility of officials to explain and justify their
acts is the chief safeguard against oppression and corruption.

Wigmore quoted the words of Patrick Henry . . . spoken in
debate on ratification of the Constitution: “To cover with the
veil of secrecy the common routine of business, is an abomination
in the eyes of every intelligent man and every friend to his
country.” . ..

The circuit court’s powerful and persuasive opinion in United
States v. Reynolds [345 U.S. 1 (1953)] came before the Supreme
Court in 1953. By a vote of six to three the decision of the cir-
cuit court was reversed. “Judicial control over the evidence in
a case,” Chief Justice Vinson conceded, “cannot be abdicated to
the caprice of executive officers.” But, he went on, the claim of
privilege should be accepted if it was “possible to satisfy the
court, from all the circumstances of the case, that there is a rea-
sonable danger that compulsion of the evidence will expose mili-
tary matters which, in the interest of national security, should
not be divulged.” Even the most compelling necessity of the liti-
gant, the Chief Justice concluded, “cannot overcome the claim
of privilege if the court is ultimately satisfied that military secrets
are at stake.” ,

As logic, that falls flat. The district judge was not satisfied that
military secrets were at stake. He tried to find out and was not
allowed to. The three circuit judges were not satisfied of it. The
case came upon a unanimous record of dissatisfaction on that
point. How was Mr. Vinson ‘“‘ultimately satisfied”? Not by weigh-
ing evidence, but by the mere word of the Air Force Secretary,
who refused to let his word be tested by the facts. The travesty
is the greater because, in refusing the original request, the Air
Force volunteered to give all the information it safely could
about the cause of the crash. Here is the total explanation that
it submitted to the judge:

At between 18,500 or 19,000 feet manifold pressure dropped to 23
inches on No. I engine.

What would be said if a civilian agency of government put
that out as the total explanation of the fatal crash of a commercial
airliner, concerning which it had full information?
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More significant for the future than the Supreme Court deci-
sion in the Reynolds case is the fact that Justices Black, Frank-
furter and Jackson dissented, saying that they did so on the
grounds given by Judge Maris. . . .

Altogether, seven federal judges said in the Reynolds case that
past decisions were wrong—the trial judge in district court, the
three circuit judges of appeal, and three dissenting justices of the
Supreme Court. . . .

The pendulum that swung one way has since swung back. The
landmark opinion of Circuit Judge Maris has not been wiped
off the boards forever. The pathway to judicial review of govern-
mental secrecy lies wide open. For many years, the dangerous
notion was in circulation, based on exaggeration of some remarks
by Chief Justice John Marshall, that the President of the United
States is immune to all legal procedures except impeachment.
That idea evaporated when the Supreme Court nullified Pres-
ident Truman’s seizure of the steel industry.

There is a more pervasive doctrine, sustained to a limited
extent by practice, that the President can extend his own im-
munity from compulsory interrogation to cabinet members and
lesser officials. Such a presumption, in its full reach, unquestion-
ably can be overcome by statute. In suitable cases it can be over-
come by judicial review, whenever the Supreme Court puts
together four factors: the implications of the command that Con-
gress shall publish its proceedings, the limited purpose of the
exceptions from that command, the mandatory principles of
republican government, and the First Amendment of the Con-
stitution.

Since some degree of secrecy is inseparable from national secu-
rity, and since any law specifically permitting secrecy permits too
much, the proper place to locate the discretionary power is in
the courts, where I believe it now exists. There it will be de-
cided case by case, with due weight given to the constitutional
basis of the right to know, until a body of binding principles is
built up. The right to know will then be on an exact parity, in
the manner and effectiveness of enforcement, with the guarantee
against unreasonable search and seizure, whose force depends on
judicial discretion.
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The Reynolds case concerned the right to information essen-
tial to justice in judicial proceedings. It did not involve the right
of newspapers and other media of information to inform the
people about the people’s business. It may be easier to establish
the right of access to information, to prevent miscarriage of jus-
tice in the courts, than to establish a general right to know based
on national welfare. If that is true, it merely means that the road
to the latter freedom lies through the former. But with the right
to know fortified by the First Amendment, the advantage may
be reversed.

Fundamentally, the two constitutional rights are wrapped up
together. Justice in the courts, to individuals, will ever be pre-
carious in a country where the affairs of government are en-
veloped in secrecy. Equally precarious is the balance between
freedom and repression when government is half secret and half
open. Where that balance prevails, there will be an automatic,
inexorable drift toward tyranny, unless that drift is overcome
by a conscious, overpowering drive toward freedom. . . .



Government and the Press

JAMES RUSSELL WIGGINS

The role of the press in a democratic society is seriously
threatened by tendencies toward both secrecy and government-
press collaboration, stimulated no doubt by the abnormal tensions
and anxieties of a cold war period.

In season and out, in Democratic administrations and in Re-
publican administrations, the normal relations between press and
government have been distorted by both an impulse to excessive
secrecy and a tendency of government officials to try to enlist
reporters and editors as their colleagues and their collaborators.
The news media have been limited and handicapped in their
efforts to report the facts and to comment upon them (their legit-
imate and proper role), and they have been both coaxed and
bullied into a role to which the press has not hitherto aspired
and into a responsibility which it has not heretofore wished to
assume. Officials of government have tended increasingly to try
to give to reporters, and to try to get them to accept, the status
of allies and aides of the governmental establishment. With in-
creasing skill and facility the release of information has been
used to shape public opinion.

Administrators of the federal establishment, in the midst of a
struggle involving the very survival not only of the country but
of democratic government itself, have very understandably ac-

Reprinted by permission from Freedom or Secrecy, pp. 232-244.
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quired an increasing sense of their own rectitude and good in-
tentions. They have felt that in all good conscience they might
summon the whole country, and all their countrymen, including
the press, to this struggle. Our government has operated in a
world climate of such hostility and danger that the normal dis-
closures and criticisms of a healthy democratic press increasingly,
in the minds of public men, have taken on the coloration of dis-
loyalty or at least of irresponsibility.

President Truman demonstrated this state of mind toward the
close of his administration when he sternly said to editors critical
of military secrecy: “This is your country, too.”

During the Eisenhower years, government officials on many
occasions exhibited an increasing sense of betrayal when news-
paper reporting or criticism tended to discomfit or inconvenience
public servants in the midst of official duties undeniably con-
nected with the survival of the republic.

In the end, the experience of the Eisenhower administration
with excessive secrecy furnished the nation an object lesson in
the danger that is presented to the democratic process by giving
unbalanced consideration to the dictates of conventional security.
Secrecy, adhered to no doubt for excellent motives, caused a
great deal of public confusion in the election campaign of 1960
on two issues that may have had a decisive effect on the outcome
of the campaign. President Eisenhower set up the Gaither Com-
mittee to make a study of our defenses. This committee made a
report to the President but the contents of the report were not
disclosed. In spite of the official secrecy, however, the substance
of the report did become known through the newspapers. The
Gaither Committee, it was reported, had discovered that the
United States was threatened by a missile gap. Intelligence opin-
ion at the time had placed an estimate on the missile strength
of the Soviet Union based on the capabilities of the Soviet gov-
ernment. The Gaither Committee used this estimate of Soviet
missile capability. Later, it was discovered that the Soviet Union
had not utilized its full capability, and the real missile gap was
between what it could have built and what it did build, and not
between Soviet missile power and American missile power. Citi-
zens went to the polls under the impression that the Republican
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administration had permitted the United States to fall behind
in missile strength. The Kennedy Administration, once in office,
discovered the truth and quickly acknowledged that the missile
gap did not exist.

During the 1960 campaign, Democrats alleged that, in polls
and surveys conducted by the USIA, the prestige and popularity
of the United States abroad had shown a decline. The surveys
were kept secret by the administration, and this secrecy con-
tributed to another campaign issue that disclosure would have
dissolved.

These two cases illustrate a frequent conflict of purpose that
arises in democratic governments. Maximum military security
sometimes requires secrecy in a situation in which the normal
operation of democracy requires full publicity. The voters needed
to know that there was no missile gap; but security of intelligence
sources in the opinion of the Eisenhower administration officials
required them to maintain secrecy. Those in authority have to
decide which are greater: the claims that democracy makes for
disclosure, or those that security makes for secrecy. The decision
never should be solely a military decision.

President Kennedy began his administration with an address,
to the New York Newspaper Publishers Association, that ex-
hibited the tendency to conceive of the press as a colleague of
the government engaged in a common effort to defend the
nation against external enemies. In his message to the publishers
he said he wished to speak of “our common responsibilities in
the face of a common danger.” He appealed for self-discipline
in the reporting by the press. He deplored the publication of
facts about the national defenses that furnished useful informa-
tion to the enemy. He asked newspapers to examine every story
in the light of the question: “Is it in the interest of the national
security?”

In testimony before the Senate Armed Services Committee on
5 April 1961 Secretary of Defense Robert McNamara exhibited
the same anxiety about disclosure and also indicated that he felt
the press had a responsibility to persuade the world that our
missiles were effective. He criticized publication of remarks by
Pentagon spokesmen that the Nike Zeus was ineffective. He



RIGHT OF ACCESS 89

declared: “What we ought to be saying is that we have the most
perfect anti-ICBM system that the human mind will ever devise.”

The Secretary said he objected to the disclosure of possible
weaknesses in our defenses. He asked, “Why should we tell Russia
that the Zeus developments may not be satisfactory?”” He objected
to the fact the papers were calling attention to missile de-
ficiencies. . . .

One of the hazards of this sort of doctrine, of course, is that
government which begins by deceiving the enemy sometimes goes
on to deceive its friends and winds up deceiving even itself. The
slippery slope between the whole truth and total falsehood is
one on which it is hard to come to a stop. . . .

While constituted authority has steadily narrowed the access
to information about military matters, the government has in-
creasingly sought to establish a rapport with the press, to enlist
it in the causes of the government, to make it, in the words of
President Kennedy, a sharer in “common responsibilities.” Presi-
dent Kennedy furthered this kind of understanding with the press
by many devices, including a succession of luncheons with editors
from each state. President Johnson has continued the same sort of
cultivation of friendly relations with the press. Reporters who
have obtained and published information before official release
or who have written stories that seemed to reflect upon the ad-
ministration or upon the President have been reproached, and
editors have been rebuked. Reporters have been made to feel
that unkind reports constitute a sort of breach of etiquette or
disregard of the rules of hospitality.

These endeavors at both the withholding of information and
the management of information disclose a misconception as to
the real role of the press in a democratic society. They betray
a sense that newspapers ought to be a part of an administration,
agents working to the same ends, interpreters of its purposes, a
public-relations adjunct of government.

This was not the role of the press as it was understood by the
founding fathers. . . .

In a society in which the members of the press are made the
guests, the friends, the confidants, the colleagues, and the allies
of government, there will be no press to exercise the sort of
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distant, independent, reserved, and critical function that Jefferson
had in mind. The press is only too well aware that its larger
interests and those of the country are identical; but its means
of serving those identical interests differ from the means appro-
priate to the agents and officers of government.

Government officials and newspapermen alike have tended to
lose sight of the differences in their roles during the long cold
war crisis in which everything has been overshadowed by the will
to survive, the dictates of security and the hazards of dissent in
the face of a common danger. . . .

The personal relations between newspaperman and govern-
ment may be friendly; but they must be as well those that prevail
between auditor and cashier, examiner and accountant, inspector
and bureaucrat. They may work for the same ends but they
must pursue them by different means, and friendships that subsist
between them never will long survive if they are not founded
upon the clear understanding that it is the constant duty of the
one to scrutinize, criticize, and on occasion oppose the acts of
the other. . . .

As long as the cold war lasts, the press itself will be inhibited
to a certain degree from behaving with that complete indepen-
dence and total indifference to the consequences of disclosure that
might best serve long-run interests. . . . But the scales need to be
weighed far more on the side of disclosure than they have been
in the postwar past if public knowledge of government action,
taken and intended, is to be sufficient to influence policy and
maintain our democracy. The press must not be intimidated into
an uncritical silence about government either by fallible rules
against disclosure or by the enticements of official cultivation. It
must reassert its independence and regain its aloofness. Without
diminishing its respect for the sincerity and sacrifices of persons
in government, it must restore its respect for its own indispensable
role as a critic and censor. It must cheerfully assume its historic
irreverence for authority, its disregard of official discretion, and
its contempt for many official fears of the consequences of un-
authorized disclosure.



The Picture at State Level:
“Gains” Reported

A number of gains have been reported at the state level this
year in the enactment or improvement of legislation concerning
access to public records.

According to the latest information available, including the
Sigma Delta Chi Annual Report on Freedom of Information in
the States, it would appear that a total of nine states have
enacted some form of access legislation this year. New or im-
proved open meeting laws have been reported in Arkansas,
California, Connecticut, Florida, Illinois, Jowa, Nebraska, New
Hampshire, and Texas. Open records laws have been enacted in
Arkansas, Jowa, and New Hampshire.

Nine states, apparently, still have no open records laws on the
books: Colorado, Delaware, Massachusetts, Rhode Island, South
Carolina, Texas, Virginia, West Virginia, and Wyoming.

Fourteen states are without open meetings legislation: Ken-
tucky, Louisiana, Michigan, Mississippi, Missouri, New York,
North Carolina, Oregon, Rhode Island, South Carolina, Tennes-
see, Virginia, West Virginia, and Wyoming. . . .

New or improved access legislation was introduced in the
legislatures of a number of other states. Open meetings legislation
was apparently unsuccessful in North Carolina, Ohio, Oregon,

Reprinted by permission of the Freedom of Information Center, University
of Missouri, Columbia, Mo. From the Fol Digest, IX (September-October,
1967), 4-5.
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Washington, Wisconsin, and Wyoming. Open records legislation
apparently failed in Alaska, Colorado, New York, and Wyoming.

Although Tennessee did not enact open meetings legislation
this year, the Sigma Delta Chi report notes that the Tennessee
Senate adopted rules for open sessions at the beginning of the
1967 session. This was the first such action since the state constitu-
tion was written in 1840. Under the new rule closed-door com-
mittee meetings can be held only when “state or national security
is involved.” No efforts were made during the year to close Senate
committee hearings. Although the Tennessee House did not
adopt a similar rule, only one committee attempted to close a
session. In the face of almost unanimous criticism, committee
members met in open session two days later.
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First Amendment protection, did they envision a situa-
tion in which communications corporations might be so powerful
that they themselves might restrain freedom of the press? Un-
doubtedly not. But that situation is rapidly moving from
possibility to reality.

At the time the International Telephone and Telegraph Com-
pany was negotiating for the merger of the American Broadcast-
ing Company, a Wall Street Journal writer, Stanley Penn, put a
hypothetical businessman through some not-so-hypothetical busi-
ness contacts:

WHEN the framers of the Bill of Rights granted the press

The executive steps into his Avis rent-a-car, drives to his broker’s
to check on his Hamilton Mutual Fund shares, mails the quarterly
premium for his American Universal life insurance policy, checks on
financing some capital equipment through the Kellogg Credit Corpora-
tion, fires off a cable to Britain and then motors to Camp Kilmer, New
Jersey, for a session with the purchasing agent at the Federal Job Corps
center there.

What Penn found fascinating was that every item of the man’s
business had been within the divisions or operations of ITT.
Certainly, the power inherent in such diversity gathered under
one company is disturbing in its own right. But the threat of the
complex having its own nationwide television network (with news
and editorial adjuncts), or mass circulation news magazines, or
newspapers is alarming.

Although trusts and monopolies are not new developments in
American life, the increasing concentration of economic power
in a few communications corporations is of recent origin. Metro-
media, Inc., a company that had gross revenues in 1967 of nearly
$135 million (and retained earnings of more than $34 million),
did not exist before 1955, and did not really begin to take off
until 1961. Since then, the company has acquired millions of
dollars worth of property each year, retaining what it considered
the best property and selling off the poorest-producing property.
Today Metromedia, through its truly diverse holdings, is en-
gaged in radio and television broadcasting, graphics advertising,
production and distribution of films, presentation of touring ice
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shows (Ice Capades was acquired in 1963 for $5 million), mail
marketing, and publishing.

Many other examples exist of companies, certain of whose sub-
sidiaries qualifying for the special protection of the First Amend-
ment, which obviously can do much to restrict free expression
if they wish. Time, Inc., founded in 1922, is well known as the
publisher of Time, Life, Fortune, and Sports Illustrated, but not
so well known as owner of television and radio stations in Denver,
Grand Rapids, Indianapolis, San Diego, and Bakersfield. And
not so well known as owner (with Crown Zellerbach) of a $31
million paper mill in St. Francisville, Louisiana, and as owner
(with General Electricy of General Learning Corporation, a
multimillion-dollar enterprise formed to design, implement, and
profit from new developments in education. And as owner of
millions of dollars of other investments in this country and
abroad which helped to bring the total operating revenues in
1967 of more than $506 million. The list is long and growing:
Newhouse Newspapers, Gannett, Times Mirror, Thomson News-
papers, Ltd., and more. And at what point does corporate interest
override public interest?

Federal Communications Commissioner, Nicholas Johnson, has
asserted that this kind of conglomerate ownership imposes an
unnecessary risk on the integrity of the information presented to
the American people. Johnson feels that the incentives would be
“almost irresistible” for the parent company to use stations,
magazines, or newspapers to promote the commercial interests of
the corporate family. How can Times Mirror Company, for
example, owning 130,000 acres of timberland and five lumber
and plywood mills in Oregon, and a $27-million newsprint plant
there, afford to let its Los Angeles Times, the most important
newspaper on the west coast, agitate editorially against lumber
interests and in behalf of timber conservation? How can Metro-
media, which controls Foster & Kleiser (the largest outdoor
advertising firm in the country) and operates a huge direct mail
advertising business, afford to let its television stations in New
York, Los Angeles, Kansas City, and Washington, D.C, or its
radio stations in New York, Philadelphia, Washington, Cleveland,
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San Francisco, Baltimore, and Los Angeles editorialize against
third-class mail abuses and billboards? How can Time, Inc., with
millions invested in Latin American publishing and television,
allow its weekly newsmagazine to make disinterested criticism of
Amcrican foreign policy toward Latin America?

Perhaps these questions cannot be definitely answered until
the evidence of experience has accumulated in sufficient quantity.
Perhaps it is possible for one hand to be completely independent
of the other hands. Perhaps, also, we may discover too late that it
is not.

Possibly even more important than the threat of immediate
suppression of viewpoints through concern for corporate profits
is another, much more subtle, form of control: the prevalence of
the unquestioned assumption that a certain course of action is
the correct one. Unquestioned because the corporation managers,
having similar hackgrounds, goals, and even personal character-
istics, simply do not conceive of alternatives—not through de-
liberate efforts to suppress diverse viewpoints, but because real
diversity is not represented on corporate boards of direction.

Under efficient management, bigness begets more bigness. The
principle of corporate inertia decrees that companies must con-
tinue to grow or begin to wither. Stockholders expect continued
profits, which then must be reinvested, either in making the
parent company larger or in acquiring other money-makers. A
major aim of competition has always been the snuffing out of
competitors, and things are no different among communications
media, which can be as plainly predatory as any robber baron.
A smaller newspaper, for example, if it is unlucky enough to be
included in the circulation area of a metropolitan daily, will find
itself hard pressed for advertising from city merchants, and will
probably find that it cannot buy nationally syndicated columnists,
features, or even comics because its giant neighbor has snapped
up the choice selections under a guarantee of territorial exclusiv-
ity. The temptation to sell out becomes increasingly appealing,
and one more voice, one more source of opinion, may go silent.
Clearly, therefore, although the huge communications corpora-
tions obviously can be great forces for good (in developing new
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technology, in spending money to attract the best talent, in back-
ing the worthwhile though unprofitable endeavor), they may also
present threats to the truly free communication of ideas.

Here we deal with two aspects of the problem of dams in the
mainstream. Most of the chapter is concerned with delineating
the breadth of holdings of many large companies, not just in
communications but in other fields, including airlines, defense
equipment, motion pictures, churches, real estate, freight lines,
oil companies, to name but a few. A second objective is to show
how the law thus far works in quite limited ways to attempt to
keep the marketplace of ideas genuinely free.



The Media Barons and the
Public Interest: An FCC

Commussioner’s Warning

NICHOLAS JOHNSON

Before I came to the Federal Communications Commission
my concerns about the ownership of broadcasting and pub-
lishing in America were about like those of any other generally
educated person.

Most television programming from the three networks struck
me as bland at best. I had taken courses dealing with propaganda
and “thought control,” bemoaned (while being entertained by)
Time magazine’s “slanted” reporting, understood that Hearst had
something to do with the Spanish-American War, and was im-
pressed with President Eisenhower’s concern about “the military-
industrial complex.” The changing ownership of the old-line
book publishers and the disappearance of some of our major
newspapers made me vaguely uneasy. I was philosophically
wedded to the fundamental importance of “the marketplace of

Copyright 1968 by Nicholas Johnson. Reprinted by permission of the author
and of The Atlantic, June 1968. (Commissioncr Johnson, a former law pro-
fessor at the University of California, was head of the Maritime Administra-
tion before being appointed to the Federal Communications Commission in
1966.)
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ideas” in a free society, and a year as law clerk to my idol,
Supreme Court Justice Hugo L. Black, had done nothing to
weaken that commitment.

But I didn’t take much time to be reflective about the current
significance of such matters. It all seemed beyond my ability to
influence in any meaningful way. Then, in July, 1966, I became a
member of the FCC. Here my interest in the marketplace of
ideas could no longer remain a casual article of personal faith.
The commitment was an implicit part of the oath I took on
assuming the office of commissioner, and, I quickly leafned, an
everyday responsibility.

Threats to the free exchange of information and opinion in
this country can come from various sources, many of them outside
the power of the FCC to affect. Publishers and reporters are not
alike in their ability, education, tolerance of diversity, and sense
of responsibility. The hidden or overt pressures of advertisers
have long been with us.

But one aspect of the problem is clearly within the purview of
the FCC—the impact of ownership upon the content of the
mass media. It is also a part of the responsibility of the Antitrust
Division of the Justice Department. It has been the subject of
recent congressional hearings. There are a number of significant
trends in the ownership of the media worth examining—Ilocal
and regional monopolies, growing concentration of control of the
most profitable and powerful television stations in the major
markets, broadcasting-publishing combines, and so forth. But let’s
begin with a look at the significance of media ownership by
“conglomerate corporations”—holding companies that own, in
addition to publishing and broadcasting enterprises, other major
industrial corporations.

During my first month at the FCC 1 studied the cases and
attended the meetings, but purposefully did not participate in
voting on any items. One of the agenda items at the July 20
commissioners’ meeting proposed two draft letters addressed to
the presidents of International Telephone and Telegraph and
the American Broadcasting Company, 1TT and ABC, Messrs.
Harold Geneen and Leonard Goldenson. We were asking them to
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supply “a statement specifying in further detail the manner in
which the financial resources of ITT will enable ABC to improve
its program services and thereby better to serve the public in-
terest.” This friendly inquiry was my first introduction to the
proposed ITT-ABC merger, and the Commission majority’s
attitudes about it. It was to be a case that would occupy much
of my attention over the next few months.

There wasn’t much discussion of the letters that morning, but
I read carefully the separate statements filed with the letter by
my two responsible’ and experienced colleagues, Commissioners
Robert T. Bartley and Kenneth A. Cox, men for whom I was
already feeling a respect that was to grow over the following
months.

Commissioner Bartley, a former broadcaster with the deep and
earthy wisdom one would expect in a Texas-born relative of the
late Speaker Sam Rayburn, wrote a long and thoughtful state-
ment. He warned of “the probable far-reaching political, social
and economic consequences for the public interest of the increas-
ing control of broadcast facilities and broadcast service by large
conglomerate corporations such as the applicants.” Commissioner
Cox, former lawyer, law professor, counsel to the Senate Com-
merce Committee, and chief of the FC('s Broadcast Bureau, char-
acterized the proposed merger as “perhaps the most important in
the agency’s history.” He said the issues were “so significant and
far-reaching that we should proceed immediately to designate the
matter for hearing.”

Their concerns were well grounded in broadcasting’s history
and in the national debate preceding the 1934 Communications
Act we were appointed to enforce. Precisely what Congress in-
tended the FCC to do was not specified at the time or since. But
no one has ever doubted Congress' great concern lest the owner-
ship of broadcasting properties be permitted to fall into a few
hands or to assume monopoly proportions.

The 1934 Act was preceded by the 1927 Radio Act and a series
of industry Radio Conferences in the early 1920s. The conferences
were called by then Secretary of Commerce Herbert C. Hoover.
Hoover expressed concern lest control over broadcasting “come
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under the arbitrary power of any person or group of persons.”
During the congressional debates on the 1927 Act a leading
congressman, noting that “publicity is the most powerful weapon
that can be wielded in a republic,” warned of the domination of
broadcasting by “a single selfish group.” Should that happen, he
said, “then woe be to those who dare to differ with them.” The
requirement that licenses not be transferred without Commission
approval was intended, according to a sponsoring senator, “to
prevent the concentration of broadcast facilities by a few.” Thirty
years later, in 1956, Senate Commerce Committee Chairman
Warren G. Magnuson was still warning the Commission that it
“should be on guard against the intrusion of big business and
absentee ownership.”

These concerns of Congress and my colleagues were to take
on fuller meaning as the I'T'T-ABC case unfolded, a case which
eventually turned into an FCC cause célébre. It also demonstrated
the enormity of the responsibility vested in this relatively small
and little-known Commission, by virtue of its power to grant or
withhold membership in the broadcast industry. On a personal
level, the case shook into me the realization, for the first time in
my life, of the dreadful significance of the ownership structure
of the mass media in America.

THE ITT-ABC MERGER CASE

ITT is a sprawling international conglomerate of 433 separate boards
of directors that derives about 60 percent of its income from its sig-
nificant holdings in at least forty foreign countries. It is the ninth largest
industrial corporation in the world in size of work force. In addition
to its sale of electronic equipment to foreign governments, and operation
of foreign countries’ telephone systems, roughly half of its domestic in-
come comes from U.S. Government defense and space contracts. But it is
also in the business of consumer finance, life insurance, investment
funds, small loan companies, car rentals (ITT Avis, Inc), and book
publishing.

This description of I'TT’s anatomy is taken (as is much of this
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I'T'T-ABC discussion) from opinions written by myself and Com-
missioners Bartley and Cox. We objected, vigorously, to the four-
man majority’s decision to approve the merger. So did some
senators and congressmen, the Department of Justice, the Com-
mission’s own staff, the American Civil Liberties Union, a number
of independent individuals and witnesses, and a belated but even-
tually insistent chorus of newspaper and magazine editorialists.

What did we find so ominous about the take-over of this radio
and television network by a highly successful conglomerate orga-
nization?

In 1966, ABC owned 399 theaters in 34 states, 5 VHF television
stations, 6 AM and 6 FM stations (all in the top 10 broadcasting
markets), and, of course, one of the 3 major television networks
and one of the 4 major radio networks in the world. Its 137
primary television network affiliates could reach 93 percent of the
then 50 million television homes in the United States, and its
radio network affiliates could reach 97 percent of the then 55
million homes with radio receivers. ABC had interests in, and
affiliations with, stations in 25 other nations, known as the
“Worldvision Group.” These, together with ABC Films, made the
parent corporation perhaps the world’s largest distributor of
filmed shows for theaters and television stations throughout this
country and abroad. ABC was heavily involved in the record
production and distribution business, and other subsidiaries pub-
lished three farm papers.

The merger would have placed this accumulation of mass
media, and one of the largest purveyors of news and opinion in
America, under the control of one of the largest conglomerate
corporations in the world. What's wrong with that? Potentially a
number of things. For now, consider simply that the integrity of
the news judgment of ABC might be affected by the economic
interests of ITT—that ITT might simply view ABC’s program-
ming as a part of ITT’s public relations, advertising, or political
activities. This seemed to us a real threat in 1966, notwithstanding
the character of the management of both companies, and their
protestations that no possibility of abuse existed. By 1967 the
potential threat had become reality.
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ITT'S EMPIRE

ITT’s continuing concern with political and economic develop-
ments in foreign countries as a result of its far-flung economic in-
terests was fully documented in the hearing. It showed, as one
might expect, ITT’s recurrent concern with internal affairs in
most major countries of the world, including rate problems, tax
problems, and problems with nationalization and reimbursement,
to say nothing of ordinary commercial dealing. Its involvement
with the United States government, in addition to defense con-
tracts, included the Agency for International Development’s in-
surance of 5.8 percent of all ITT assets.

Testimony was offered on the fascinating story of intrigue sur-
rounding “Operation Deep Freeze” (an underwater cable). It
turned out that ITT officials, using high-level government con-
tracts in England and Canada, had brought off a bit of profitable
international diplomacy unknown to the United States State
Department or the FCC, possibly in violation of law. Further
inquiry revealed that officers and directors of I'TT's subsidiaries
included two members of the British House of Lords, one in the
French National Assembly, a former premier of Belgium, and
several ministers of foreign governments and officials of govern-
ment-owned companies.

As it seemed to Commissioners Bartley and Cox and to me
when we dissented from the Commission’s approval of the merger
in June, 1967, a company whose daily activities require it to
manipulate governments at the highest levels would face un-
ending temptation to manipulate ABC news. Any public official,
or officer of a large corporation, is necessarily clearly concerned
with the appearance of some news stories, the absence of others,
and the tone and character of all affecting his personal interests.
That’s what public relations firms and press secretaries are all
about. We concluded, “We simply cannot find that the public
interest of the American citizenry is served by turning over a
major network to an international enterprise whose fortunes are
tied to its political relations with the foreign officials whose
actions it will be called upon to interpret to the world.”

Even the highest degree of subjective integrity on the part of
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chief I'TT officials could not ensure integrity in ABC’s operations.
To do an honest and impartial job of reporting the news is
difficult enough for the most independent and conscientious of
newsmen. Eric Sevareid has said of putting on a news program
at a network relatively free of conglomerate control: “The ulti-
mate sensation is the feeling of being bitten to death by ducks.”
And ABC newsmen could not help knowing that ITT had sensi-
tive business relations in various foreign countries and at the
highest levels of our government, and that reporting on any num-
ber of industries and economic developments would touch the
interests of ITT. The mere awareness of these interests would
make it impossible for those news officials, no matter how con-
scientious, to report news and develop documentaries objectively,
in the way that they would do if ABC remained unaffiliated with
ITT. They would advance within the news organization, or be
fired, or become officers of ABC—perhaps even of I'TT—or not,
and no newsman would be able to erase from his mind the idea
that his chances of doing so might be affected by his treatment of
issues on which ITT is sensitive.

Only last year CBS was reportedly involved, almost Hearst-like,
in a nightmarish planned armed invasion of Haiti. It was an
exclusive, and would have made a very dramatic start-to-finish
documentary but for the inglorious end: U.S. Customs wouldn’t
let them leave the United States. Imagine ITT, with its extensive
interests in the Caribbean, engaged in such undertakings.

The likelihood of at least some compromising of ABC's in-
tegrity seemed inherent in the structure of the proposed new
organization. What were the probabilities that these potentials
for abuse would be exercised? We were soon to see the answer
in the bizarre proceedings right before our eyes.

During the April, 1967, hearings, while this very issue was being
debated, the Wall Street Journal broke the story that ITT was
going to extraordinary lengths to obtain favorable press coverage
of this hearing. Eventually threc reporters were summoned before
the examiner to relate for the official record the incidents that
were described in the Journal’s exposé.

An AP and a UPI reporter testified to several phone calls made
to their homes by ITT public relations men, variously asking
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them to change their stories and make inquiries for ITT with
regard to stories by other reporters, and to use their influence as
members of the press to obtain for ITT confidential information
from the Department of Justice regarding its intentions. Even
more serious were several encounters between ITT officials and a
New York Times reporter.

On one of these occasions 1TT’s senior vice president in charge
of public relations went to the reporter’s office. After criticizing
her dispatches to the Times about the case in a tone which she
described as *‘accusatory and certainly nasty,” he asked whether
she had been following the price of ABC and ITT stock. When
she indicated that she had not, he asked if she didn’t feel she
had a “responsibility to the shareholders who might lose money
as a result of what” she wrote. She replied, “My responsibility is
to find out the truth and print it.”

He then asked if she was aware that I (as an FCC Commis-
sioner) was working with a prominent senator on legislation that
would forbid any newspaper from owning any broadcast prop-
erty. (The New York Times owns station WQXR in New York.)
In point of fact, the senator and I had never met, let alone
collaborated, as was subsequently made clear in public statements.
But the ITT senior vice president, according to the Times
reporter, felt that this false information was something she
“ought to pass on to [her] . .. publisher before [she wrote] . . .
anything further” about the case. The obvious implication of this
remark, she felt, was that since the Times owns a radio station, it
would want to consider its economic interests in deciding what
to publish about broadcasting in its newspaper.

To me, this conduct, in which at least three ITT officials,
including a senior vice president, were involved, was a deeply
unsettling experience. It demonstrated an abrasive self-righteous-
ness in dealing with the press, insensitivity to its independence
and integrity, a willingness to spread false stories in furtherance
of self-interest, contempt for government officials as well as the
press, and an assumption that even as prestigious a news medium
as the New York Times would, as a matter of course, want to
present the news so as to serve best its own economic interests
(as well as the economic interests of other large business corpora-
tions).
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But for the brazen activities of ITT in this very proceeding, it
would never have occurred to the three of us who dissented to
suggest that the most probable threat to the integrity of ABC
news could come from overt actions or written policy statements.
After the hearing it was obvious that that was clearly possible.
But even then we believed that the most substantial threat came
from a far more subtle, almost unconscious, process: that the
questionable story idea, or news coverage, would never even be
proposed—whether for reasons of fear, insecurity, cynicism, real-
ism, or unconscious avoidance.

CONCENTRATION OF CONTROL
OVER THE MEDIA

Since the ITT-ABC case left the Commission 1 have not ceased
to be troubled by the issues it raised—in many ways more serious
(and certainly more prevalent) for wholly-domestic corporations.
Eventually the merger was aborted by ITT on New Year's Day
of this year, while the Justice Department’s appeal of the Com-
mission’s action was pending before the U.S. Court of Appeals.
However, 1 ponder what the consequences might have been if
ITT's apparent cynicism toward journalistic integrity had
actually been able to harness the enormous social and propaganda
power of a national television network to the service of a
politically sensitive corporate conglomerate. More important,
I have become concerned about the extent to which such forces
already play upon important media of mass communication.
Perhaps such attitudes are masked by more finesse than that
displayed in the ITT-ABC case. Perhaps they are even embedded
in the kind of sincere good intentions which caused former
Defense Secretary (and former General Motors president) Charles
Wilson to equate the interests of his company with those of the
country.

I do not believe that most owners and managers of the mass
media in the United States lack a sense of responsibility or lack
tolerance for a diversity of views. 1 do not believe there is a small
group of men who gather for breakfast every morning and decide
what they will make the American people believe that day.
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Emotion often outruns the evidence of those who argue a con-
spiracy theory of propagandists’ manipulation of the masses.

On the other hand, one reason evidence is so hard to come by
is that the media tend to give less publicity to their own abuses
than, say, to those of politicians. The media operate as a check
upon other institutional power centers in our country. There is,
however, no check upon the media. Just as it is a mistake to over-
state the existence and potential for abuse, so, in my judgment,
is it a mistake to ignore the evidence that does exist.

In 1959, for example, it was reported that officials of the
Trujillo regime in the Dominican Republic had paid $750,000 to
officers of the Mutual Radio Network to gain favorable prop-
aganda disguised as news. (Ownership of the Mutual Radio Net-
work changed hands once again last year without any review
whatsoever by the FCC of old or new owners. The FCC does
not regulate networks, only stations, and Mutual owns none.)
RCA was once charged with using an NBC station to serve
unfairly its broader corporate interests, including the coverage of
RCA activities as “news,” when others did not. There was
speculation that after RCA acqnired Random House, consider-
able pressure was put on the book publishing house’s president,
Bennett Cerf, to cease his Sunday evening service as a panelist
on CBS's What's My Line? 'The Commission has occasionally
found that individual stations have violated the “fairness doc-
trine” in advocating causes serving the station’s cconomic self-
interest, such as pay television.

Virtually every issue of the Columbia Journalism Review re-
ports instances of such abuses by the print media. It has described
a railroad-owned newspaper that refused to report railroad
wrecks, a newspaper in debt to the Teamsters Union which gave
exceedingly favorable coverage to Jimmy Hoffa, the repeated in-
fluence of the DuPont interests in the editorial functions of the
Wilmington papers which it owned, and Anaconda Copper’s use
of its company-owned newspapers to support political candidates
favorable to the company.

Edward P. Morgan left ABC last year to become the commen-
tator on the Ford Foundation-funded Public Broadcasting Lah-
oratory. He has always been straightforward, and he used his
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final news broadcast to be reflective about broadcasting itself.
“Let’s face it,” he said. “We in this trade use this power more
frequently to fix a traffic ticket or get a ticket to a ballgame than
to keep the doors of an open society open and swinging. . . . The
freest and most profitable press in the world, every major facet of
it, not only ducks but pulls its punches to save a supermarket of
commercialism or shield an ugly prejudice and is putting the life
of the republic in jeopardy thereby.”

Economic self-interest does influence the content of the media,
and as the media tend to fall into the control of corporate con-
glomerates, the areas of information and opinion affecting those
economic interests become dangerously wide-ranging. What is
happening to the ownership of American media today? What
dangers does it pose? Taking a look at the structure of the media
in the United States, I am not put at ease by what I see.

Most American communities have far less “dissemination of
information from diverse and antagonistic sources” (to quote a
famous description by the Supreme Court of the basic aim of
the First Amendment) than is available nationally. Of the 1500
cities with daily newspapers, 96 percent are served by single-owner
monopolies. Qutside the top 50 to 200 markets there is a sub-
stantial dropping off in the number of competing radio and
television signals. The FCC prohibits a single owner from con-
trolling two AM radio, or two television, stations with over-
lapping signals. But it has only recently expressed any concern
over common ownership of an AM radio station and an FM
radio station and a television station in the same market. Indeed,
such ownership is the rule rather than the exception and probably
exists in your community. Most stations are today acquired by
purchase. And the FCC has, in part because of congressional
pressure, rarely disapproved a purchase of a station by a news-
paper.

There are few statewide or regional “monopolies’—although
some situations come close. But in a majority of our states—the
least populous—there are few enough newspapers and television
stations to begin with, and they are usually under the control of
a small group. And most politicians find today, as Congress
warned in 1926, “woe be to those who dare to differ with them.”
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Most of our politics is still state and local in scope. And increas-
ingly, in many states and local communities, congressmen and
state and local officials are compelled to regard that handful of
media owners (many of whom are out-of-state), rather than the
electorate itself, as their effective constituency. Moreover, many
mass media owners have a significant impact in more than one
state. One case that came before the FCC, for example, involved
an owner with AM-FM-TV combinations in Las Vegas and Reno,
Nevada, along with four newspapers in that state, seven
newspapers in Oklahoma, and two stations and two newspapers
in Arkansas. Another involved ownership of ten stations in North
Carolina and adjoining southern Virginia. You may never have
heard of these owners, but I imagine the elected officials of their
states return their phone calls promptly.

NATIONAL POWER

The principal national sources of news are the wire services,
AP and UPI, and the broadcast networks. Each of the wire
services serves on the order of 1200 newspapers and 3000 radio
and television stations. Most local newspapers and radio stations
offer little more than wire service copy as far as national and
international news is concerned. To that extent one can take little
heart for “diversity” from the oft-proffered statistics on prolifer-
ating radio stations (now over 6000) and the remaining daily
newspapers (1700). The networks, though themselves heavily
reliant upon the wire services to find out what’s worth filming,
are another potent force.

The weekly newsmagazine field is dominated by Time, News-
week, and U.S. News. (The first two also control substantial
broadcast, newspaper, and book or publishing outlets. Time is
also in movies (MGM) and is hungry for three or four news-
papers.) Thus, even though there are thousands of general and
specialized periodicals and program sources with significant na-
tional or regional impact, and certainly no “monopoly” exists, it
is still possible for a single individual or corporation to have vast
national influence.
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What we sometimes fail to realize, moreover, is the political
significance of the fact that we have become a nation of cities.
Nearly half of the American people live in the six largest states:
California, New York, lllinois, Pennsylvania, Texas, and Ohio.
Those states, in turn, are substantially influenced (if not polit-
ically dominated) by their major population-industrial-financial-
media centers, such as Los Angeles, New York City, Chicago, and
Philadelphia—the nation’s four largest metropolitan areas. Thus,
to have a major newspaper or television station influence in one
of these cities is to have significant national power. And the
number of interests with influence in more than one of these
markets is startling.

Most of the top fifty television markets (which serve approxi-
mately 75 percent of the nation’s television homes) have three
competing commercial VHF television stations. There are about
150 such VHF commercial stations in these markets. Less than 10
percent are today owned by entities that do not own other media
interests. In 30 of the 50 markets at least one of the stations is
owned by a major newspaper published in that market—a total
of one third of these 150 stations. (In Dallas-Fort Worth each of
the network affiliates is owned by a local newspaper, and the
fourth, an unaffiliated station, is owned by Oklahoma news-
papers.) Moreover, half of the newspaper-owned stations are con-
trolled by seven groups—groups that also publish magazines as
popular and diverse as Time, Newsweek, Look, Parade, Harper’s,
TV Guide, Family Circle, Vogue, Good Housekeeping, and Pop-
ular Mechanics. Twelve parties own more than one third of all
the major-market stations.

In addition to the vast national impact of their affiliates the
three television networks each own VHF stations in all of the top
three markets—New York, Los Angeles, and Chicago—and each
has two more in other cities in the top ten. RKO and Metro-
media each own stations in both New York City and Los Angeles.
Metromedia also owns stations in Washington, D.C., and Cali-
fornia’s other major city, San Francisco—as well as Philadelphia,
Baltimore, Cleveland, Kansas City, and Oakland. RKO also owns
stations in Boston, San Francisco, Washington, Memphis, Hart-
ford, and Windsor, Ontario—as well as the regional Yankee



116 MEDIA BARONS AND THE PUBLIC INTEREST

Network. Westinghouse owns stations in New York, Chicago,
Philadelphia and Pittsburgh, Pennsylvania, Boston, San Fran-
cisco, Baltimore, and Fort Wayne. These are but a few examples
of today’s media barons.

There are many implications of their power. Groups of
stations are able to bargain with networks, advertisers, and talent
in ways that put lesser stations at substantial economic disad-
vantage. Group ownership means, by definition, that few stations
in major markets will be locally owned. (The FCC recently ap-
proved the transfer of the last available station in San Francisco
to the absentee ownership of Metromedia. The only commercial
station locally owned today is controlled by the San Francisco
Chronicle.) But the basic point is simply that the national polit-
ical power involved in ownership of a group of major VHF tele-
vision stations in, say, New York, Los Angeles, Philadelphia, and
Washington, D.C,, is greater than a democracy should unthink-
ingly repose in one man or corporation.

CONGLOMERATE CORPORATIONS

For a variety of reasons, an increasing number of communica-
tions media are turning up on the organization charts of con-
glomerate companies. And the incredible profits generated by
broadcast stations in the major markets (television broadcasters
average a 90 to 100 percent return on tangible investment an-
nually) have given FCC licensees, particularly owners of multiple
television stations like the networks, Metromedia, Storer Broad-
casting, and others, the extra capital with which to buy the New
York Yankees (CBS), Random House (RCA), or Northeast Air-
lines (Storer). Established or up-and-coming conglomerates regard
communications acquisitions as prestigious, profitable, and often
a useful or even a necessary complement to present operations and
projected exploitation of technological change.

The national problem of conglomerate ownership of commu-
nications media was well illustrated by the ITT-ABC case. But
the conglomerate problem need not involve something as large
as ITT-ABC or RCA-NBC. Among the national group owners



FLOW OF IDEAS 117

of television stations are General Tire (RKO), Avco, Westing-
house, Rust Craft, Chris Craft, Kaiser, and Kerr-McGee. The
problem of local conglomerates was forcefully posed for the
FCC in another case earlier this year. Howard Hughes, through
Hughes Tool Company, wanted to acquire one of Las Vegas'
three major television stations. He had recently acquired $125
million worth of Las Vegas real estate, including hotels, gambling
casinos, and an airport. These investments supplemented 27,000
acres previously acquired. The Commission majority blithely ap-
proved the television acquisition without a hearing, overlooking
FCC precedents which suggested that a closer examination was
in order. In each of these instances the potential threat is similar
to that in the ITT-ABC case—that personal economic interests
may dominate or bias otherwise independent media.

CONCENTRATION AND
TECHNOLOGICAL CHANGE

The problem posed by conglomerate acquisitions of commu-
nications outlets is given a special but very important twist by
the pendency of sweeping technological changes which have al-
ready begun to unsettle the structure of the industry.

President Johnson has appointed a distinguished task force to
evaluate our national communications policy and chart a course
for realization of these technological promises in a manner con-
sistent with the public interest. But private interests have al-
ready begun to implement their own plans on how to deal with
the revolution in communications technology.

General Sarnoff of RCA has hailed the appearance of “the
knowledge industry”—corporate casserole dishes blending radio
and television stations, networks, and programming; films, movie
houses, and record companies; newspaper, magazine, and book
publishing; advertising agencies; sports or other entertainment
companies; and teaching machines and other profitable appur-
tenances of the $50 billion “education biz.”

And everybody’s in “cable television"—networks, book pub-
lishers, newspapers. Cable television is a system for building the
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best TV antenna in town and then wiring it into everybody’s
television set—for a fee. It improves signal quality and number
of channels, and has proved popular. But the new technology
is such that it has broadcasters and newspaper publishers wor-
ried. For the same cable that can bring off-the-air television into
the home can also bring programming from the cable operator’s
studio, or an “electronic newspaper” printed in the home by a
facsimile process. Books can be delivered (between libraries, or
to the home) over “television” by using the station’s signal dur-
ing an invisible pause. So everybody’s hedging their bets—in-
cluding the telephone company. Indeed, about all the vested
interests can agree upon is that none of them want us to have
direct, satellite-to-home radio and television. But at this point
it is not at all clear who will have his hand on the switch that
controls what comes to the American people over their ‘“tele-
phone wire” a few years hence.

WHAT IS TO BE DONE?

It would be foolish to expect any extensive restructuring of
the media in the United States, even if it were considered de-
sirable. Technological change can bring change in structure, but
it is as likely to be change to even greater concentration as to
wider diversity. In the short run at least, economics seems to
render essentially intractable such problems as local monopolies
in daily newspapers, or the small number of outlets for national
news through wire services, newsmagazines, and the television
networks. Indeed, to a certain extent the very high technical
quality of the performance rendered by these news-gathering
organizations is aided by their concentration of resources into
large units and the financial cushions of oligopoly profits.

Nevertheless, it seems clear to me that the risks of concentra-
tion are grave.

Chairman Philip Hart of the Senate Antitrust and Monopoly
Subcommittee remarked by way of introduction to his antitrust
subcommittee’s recent hearings about the newspaper industry,
“The products of newspapers, opinion and information, are es-
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sential to the kind of society that we undertake to make success-
ful here.” If we are serious about the kind of society we have
undertaken, it is clear to me that we simply must not tolerate
concentration of media ownership—except where concentration
creates actual countervailing social benefits. These benefits can-
not be merely speculative. They must be identifiable, demon-
strable, and genuinely weighty enough to offset the dangers
inherent in concentration.

This guideline is a simple prescription. The problem is to
design and build machinery to fill it. And to keep the machinery
from rusting and rotting. And to replace it when it becomes ob-
solete.

America does have available governmental machinery which
is capable of scotching undue accumulations of power over the
mass media, at least in theory and to some extent. The Depart-
ment of Justice has authority under the antitrust laws to break
up combinations which “restrain trade” or which “tend to lessen
competition.” These laws apply to the media as they do to any
other industry.

But the antitrust laws simply do not get to where the prob-
lems are. They grant authority to block concentration only when
it threatens economic competition in a particular economic mar-
ket. Generally, in the case of the media, the relevant market is
the market for advertising. Unfortunately, relatively vigorous
advertising competition can be maintained in situations where
competition in the marketplace of ideas is severely threatened.
In such cases, the Justice Department has little inclination to act.

Look at the Chicago Tribune’s recent purchase of that city’s
most popular and most successful FM radio station. The Tribune
already controlled two Chicago newspapers, one (clear channel)
AM radio station, and the city’s only independent VHF tele-
vision station. It controls numerous broadcast, CATV, and news-
paper interests outside Chicago (in terms of circulation, the
nation’s largest newspaper chain). But, after an investigation,
the Antitrust Division let this combination go through. The
new FM may be a needless addition to the Tribune’s already
impressive battery of influential media; it could well produce
an unsound level of concentration in the production and supply
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of what Chicagoans see, read, and hear about affairs in their
community, in the nation, and in the world. But it did not
threaten the level of competition for advertising money in any
identifiable advertising market. So, it was felt, the acquisition
was not the business of the Justice Department.

Only the FCC is directly empowered to keep media ownership
patterns compatible with a democracy’s need for diversified
sources of opinion and information.

In earlier times, the Commission took this responsibility very
seriously. In 1941, the FCC ordered NBC to divest itself of one
of its two radio networks (which then became ABC), barring
any single network from affiliating with more than one outlet
in a given city. (The Commission has recently waived this pro-
hibition for, ironically, ABC’s four new national radio networks.)
In 1941 the Commission also established its power to set ab-
solute limits on the total number of broadcast licenses any in-
dividual may hold, and to limit the number of stations any
individual can operate in a particular service area.

The American people are indebted to the much maligned
FCC for establishing these rules. Imagine, for example, what the
structure of political power in this country might look like if
two or three companies owned substantially all of the broad-
cast media in our major cities.

But since the New Deal generation left the command posts
of the FCC, this agency has lost much of its zeal for combating
concentration. Atrophy has reached so advanced a state that the
public has of late witnessed the bizarre spectacle of the Justice
Department, with its relatively narrow mandate, intervening in
FCC proceedings, such as ITT-ABC, to create court cases with
names like The United States vs. The FCC.

This history is an unhappy one on the whole. It forces one
to question whether government can ever realistically be ex-
pected to sustain a vigilant posture over an industry which con-
trols the very access of government officials themselves to the
electorate.

I fear that we have already reached the point in this country
where the media, our greatest check on other accumulations of
power, may themselves be beyond the reach of any other insti-
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tution: the Congress, the President, or the Federal Communi-
cations Commission, not to mention governors, mayors, state
legislators, and city councilmen. Congressional hearings are be-
gun and then quietly dropped. Whenever the FCC stirs fitfully
as if in wakefulness, the broadcasting industry scurries up the
Hill for a congressional bludgeon. And the fact that roughly 60
percent of all campaign expenses go to radio and television time
gives but a glimmer of the power of broadcasting in the lives
of senators and congressmen.

However, the picture at this moment has its more hopeful
aspect. There does seem to be an exceptional flurry of official
concern. Even the FCC has its proposed rulemaking outstanding.
The Department of Justice, having broken into the communica-
tions field via its dramatic intervention before the FCC in the
ITT-ABC merger case, has also been pressing a campaign to
force the dissolution of joint operating agreements between sep-
arately owned newspapers in individual cities, and opposed a
recent application for broadcasting properties by newspaper in-
terests in Beaumont, Texas. It has been scrutinizing cross-media
combinations linking broadcasting, newspaper, and cable tele-
vision outlets. On Capitol Hill, Senator Phil Hart’s Antitrust and
Monopoly Subcommittee and Chairman Harley Staggers’ House
Interstate and Foreign Commerce Committee have both sum-
moned the Federal Communications Commission to appear be-
fore them in recent months, to acquaint the Commission with
the committees’ concern about FCC-approved increases in broad-
cast holdings by single individuals and companies, and about
cross-ownership of newspapers, CATV systems, and broadcast
stations. Representatives John Dingell, John Moss, and Richard
Ottinger have introduced legislation which would proscribe net-
work ownership of any nonbroadcast interests. And as I pre-
viously mentioned, President Johnson has appointed a task force
to undertake a comprehensive review of national communications
policy.

Twenty years ago Robert M. Hutchins, then chancellor of the
University of Chicago, was named chairman of the “Commission
on Freedom of the Press.” It produced a thoughtful report, full
of recommendations largely applicable today—including “the
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establishment of a new and independent [nongovernmental]
agency to appraise and report annually upon the performance
of the press,” and urged “that the members of the press engage
in vigorous mutual criticism.” Its proposals are once again being
dusted off and reread.

What is needed now, more than anything else, is to keep this
flurry of interest alive, and to channel it toward constructive re-
forms. What this means, in practical fact, is that concern for
media concentration must find an institutional home.

The Department of Justice has already illustrated the value
of participation by an external institution in FCC decision-
making. The developing concept of a special consumers’ repre-
sentative offers a potentially broader base for similar action.

But the proper place to lodge continuing responsibility for
promoting diversity in the mass media is neither the FCC nor
the Justice Department nor a congressional committee. The ini-
tiative must come from private sources. Plucky Nader-like cru-
saders such as John Banzhaf (who single-handedly induced the
FCC to apply the “fairness” doctrine to cigarette commercials)
have shown how responsive government can be to the skillful
and vigorous efforts of even a lone individual. But there are
more adequately staffed and funded private organizations which
could play a more effective role in policy formation than a single
individual. Even the FCC, where the public interest gets entirely
too little representation from private sources, has felt the impact
of the United Church of Christ, with its interest in the influence
of broadcasting on race relations and in the programming respon-
sibility of licensees, and of the American Civil Liberties Union,
which submitted a brief in the ITT-ABC case.

Ideally, however, the resources for a sustained attack on con-
centration might be centered in a single institution, equipped
to look after this cause with the kind of determination and in-
telligence that the Ford Foundation and the Carnegie Corpora-
tion, for example, have brought to bear in behalf of the cause
of public broadcasting and domestic satellites. The law schools
and their law reviews, as an institution, have performed well in
this way for the courts, but have virtually abdicated responsibility
for the agencies.
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Such an organization could devote itself to research as well
as representation. For at present any public body like the FCC,
which has to make determinations about acceptable levels of
media concentration, has to do so largely on the basis of hunch.
In addition, private interest in problems of concentration would
encourage the Justice Department to sustain its present vigilance
in this area. It could stimulate renewed vigilance on the part of
the FCC, through participation in Commission proceedings. And
it could consider whether new legislation might be appropriate
to reach the problem of newspaper-magazine-book publishing
combinations.

If changes are to be made (or now dormant standards are to
be enforced) the most pressing political question is whether to
apply the standards prospectively only, or to require divestiture.
It is highly unlikely, to say the least, that legislation requiring
massive divestiture of multiple station ownership, or newspaper
ownership of stations, would ever pass through Congress. Given
the number of station sales every year, however, even prospective
standards could have some impact over ten years or so.

In general, I would urge the minimal standard that no accu-
mulation of media should be permitted without a specific and
convincing showing of a continuing countervailing social benefit.
For no one has a higher calling in an increasingly complex free
society bent on self-government than he who informs and moves
the people. Personal prejudice, ignorance, social pressure, and
advertiser pressure are in large measure inevitable. But a nation
that has, in Learned Hand’s phrase, “staked its all” upon the
rational dialogue of an informed electorate simply cannot take
any unnecessary risk of polluting the stream of information and
opinion that sustains it. At the very least, the burden of proving
the social utility of doing otherwise should be upon him who
seeks the power and profit which will result.

Whatever may be the outcome, the wave of renewed interest
in the impact of ownership on the role of the media in our so-
ciety is healthy. All will gain from intelligent inquiry by Con-
gress, the Executive, the regulatory commissions—and especially
the academic community, the American people generally, and
the media themselves. For, as the Supreme Court has noted,
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nothing is more important in a free society than “the widest
possible dissemination of information from diverse and antag-
onistic sources.” And if we are unwilling to discuss this issue
fully today we may find ourselves discussing none that matter
very much tomorrow.



PROBLEMS CREATED BY BIGNESS—
MORE SPECIFICS

THE average newspaper reader, finding that his local paper
does not carry a column or other feature that he thinks it
should, will probably conclude that the publisher is both too
stingy and too lacking in a sense of public responsibility. This
may not be the case, especially if a metropolitan paper is nearby.

The following testimony by the editor of the Riverside, Cali-
fornia, Press-Enterprise, before a Senate subcommittee, illustrates
the kind of difficulty a smaller competitor faces.
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Statement of Norman Cherniss,
Editor, Riverside, Calif.,

Press-Enterprise

MR. CHERN1ss. This statement is confined to the problem of
territorial exclusivity of syndicated features, a problem bearing
directly upon the ability of newspapers, especially certain smaller
ones, to compete and, therefore, to survive.

I shall use my own newspaper’s experience as an example be-
cause, of course, I am most familiar with it and because in most
respects I believe it is not untypical of the experience of many
small- and medium-sized newspapers within or near the shadow
of a giant metropolitan newspaper.

A brief description of my newspapers and their ope