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Preface

Radio and Television Rights is both a companion volume to
Radio and Television Law, as well as a study on the law of
intellectual property.

Radio and Television Law deals primarily with the rela-
tionships between the Federal Communications Commission
and the radio and television industries.

This volume is concerned with the subject matter and
remedies available for protecting radio and television pro-
grams. The impetus to the writing of this volume is attribut-
able to the day-to-day problems confronting an attorney in his
representation of radio and television stations, program pro-
ducers, ete.

The advent of television has opened up new vistas for the
exploration of new legal problems. For example, television
cuts across the privacy doctrine and tenders new and per-
plexing problems for both the lawyer and the courts. Simi-
larly, it creates new problems in protecting program titles,
character names and distinctive features of radio and tele-
vision advertising. Television has likewise intensified the
various problems confronting both the lawyer and the courts
in protecting a sequential combination of program ideas.

I have tried as best I could to discuss the foregoing and
other new problems tendered by this latest medium of mass
communications.

This volume is also a study of the law of intellectual prop-
erty. I found that in order to explain the subject matter and
remedies available for protecting radio and television pro-
grams, it hecame necessary to write a treatise on the Copyright
Code and to analyze and discuss such related subjects as
common law copyright, the law of unfair competition, trade-
marks, right of privacy, ete.

Chapter XIX dealing with International Copyright Rela-
tions warrants brief comment. This chapter furnishes a com-
parative study and analysis of the laws of the various coun-
tries dealing with radio and television; it also offers a textual
section-by-section analysis of the Universal Copyright
Convention.



The task of writing this book has been lightened by the
assistance and aid of my fellow attorneys as well as by the
legal staffs of the Copyright Office and the Patent Office,
Trade-Mark Operations.

None of the individuals listed below, whether in private
practice or in government service are responsible for any of
the opinions and conclusions expressed in this work.

At the outset I wish to express my indebtedness to Judge
Learned Hand. His contributions in the fields of copyright
law, unfair competition, trade-marks are too well known to be
chronicled here. His opinions, to mention a few: Fisher v.
Dillingham, 298 Fed. 145 (D.C., N.Y., 1924); Nichols v. Uni-
versal Pictures Corporation, 45 F.2d 119 (1930), cert. denied,
282 U.S. 902, 51 S.Ct. 216, 75 L.Ed. 795 (1930); Sheldon v.
Metro-Goldwyn Pictures Corporation, 81 F.2d 49 (24 Cir.
1936), 106 F.2d 45 (2d Cir. 1939), aff’d 309 U.S. 390, 60 S.Ct.
681, 84 L.Ed. 825 (1940) ; Cheney Bros. v. Doris Silk Corpo-
ration, 35 F.2d 279 (2d Cir. 1929), cert. denied, 281 U.S. 728,
50 S.Ct. 245, 74 L.KEd. 1145 (1930) ; RCA Mfg. Co. v. Whiteman,
114 F.2d 86 (2d Cir. 1940), cert. denied, 311 U.S. 712, 61 S.Ct.
393, 85 1.Ed. 463 (1941); National Comics Publications v.
Fawcett Publications, 191 F.2d 594 (2d Cir. 1951)—have not
only marked out the boundaries on the law of intellectual
property, but they have also supplied the philosophic basis for
this work. I owe much to Judge Hand for marking out the
paths which I have tried to follow.

The staff of the Copyright Office has been cooperative and’
very helpful, particularly Arthur Fisher, Register of Copy-
rights; George D. Cary, Principal Legal Adviser; Abraham
L. Kamenstein, Chief of the Examining Division; Wilma P.
Stine, Attorney Adviser; Louis Charles Smith, Senior At-
torney; Richard S. MacCarteny, (‘hief, Reference Division;
and William S. Strauss, Attorney Adviser, and formerly with
the UNESCO Copyright Division. Mr. Strauss read the
original manuscript of this book. The paucity of error in this
book is attributable to him. For that, I owe him a debt of
gratitude over and above the valuable criticisms and sugges-
tions made by him and reflected throughout this book.

Harold A. Fendler of the California Bar read several chap-
ters in manuscript form. His comments and suggestions on
the chapters dealing with Infringement of Copyright, Mone-
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tary Remedies for Infringement of Copyright and Program
Ideas have been very helpful.

I am also indebted to the following members of the New
York Bar: John Schulman, counsel for the Song Writer’s
Protective Association; Sidney Kaye, counsel for Broadcast
Musie, Ine.; Herman Finkelstein, general attorney for the
American Society of Composers, Authors and Publishers;
Julius Brauner, Henry Howard and Kenneth Yourd, from
the Columbia Broadecasting System, and Joseph A. McDonald,
formerly general counsel of the American Broadecasting Com-
pany and now treasurer of the National Broadcasting
Company.

I am also indebted to Messrs. Fulton Brylawski, Paul M.
Segal, George S. Smith, Philip J. Hennessey, William Peck
and Albert Arent, all of the District of Columbia Bar for their
aid and assistance.

Chapter XIV dealing with the American Federation of
Musicians is for all practical purposes a verbatim reproduc-
tion of Professor Vern Countryman’s article ‘‘The Organized
Musicians’’ which was published in the Chicago Law Review
in 1948-1949. I am indebted to both Professor Countryman
and the Chicago Law Review for permission to reprint the
article. The opinions and conclusions expressed in Chapter
XIV are mine. Chapter XX on Common Law Copyright,
Chapter XXI on Unfair Competition, Chapter XXII on The
Right of Privacy, Chapter XXIV on the Lanham Aect and
Chapters XXV and XXVI on Program Ideas were originally
published in the Vanderbilt Law Review, Washington Law
Quarterly, Iowa Law Review, Southern California Law Re-
view, and Virginia Law Review respectively. All of these
chapters have been revised and expanded. I am indebted to
the editors and staff of the law reviews for permission to
reprint these chapters: - - -

This book could not have been written without the encourage-
ment, aid and assistance of my wife.

Harry P. WaRrNER
Evans Building
Washington, D. C.
July 15, 1953
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RADIO

and

TELEVISION RIGHTS

Chapter I

THE SUBJECT MATTER AND REMEDIES AVAILABLE
FOR PROTECTING RADIO AND
TELEVISION PROGRAMS

§ 10. The Problem.
11, Definitions.

10. THE PROBLEM.

The radiobroadcast and television industries are the largest

consumers of creative material in this country. With the
average radio station operating 18 hours daily and television
stations increasing their operating schedules,' the amount of
creative material consumed defies tabulation.?

Creative material has reference to the title, program ideas,
and the entire content of radio and television programs.

At the outset the title of a radio or television program, viz.,
“‘Duffy’s Tavern,’’ ‘‘See-Saw Zoo’’ etc., may be protected as
a service mark under the Lanham Trade-Mark Act of 1946.3
This statute likowise furnishes protection to such distinctive

| Warner, Radio and Television Law
§ 73g; See § 3.651 of the Rules and
Regulations of the Federal Communieca-
tions Commission (17 Fed Reg. 3905
and 4064 (1952)).

2 E.g. Variety Magazine, January 2,
1952, at 108 ff; Folsom, Growth of TV
Reviewed ; Radio Annual and Television
Yearbook (1951) 75; McConnell, Still A
Great Sister Aet, Variety Magazine,
January 2, 1951 at p. 108.

360 STAT 443, 15 USCA § 1127
(1946) : ‘2, Service mark. The term

‘service mark’ means a mark used in
the sale or advertising of services to
identify the services of one person and
distinguish them from the services of
others and includes without limitation
the marks, names, symbols, titles, desig-
nations, slogans, character names, and
distinetive features of radio or other
advertising used in eommerce.’’

For the applicability of the Lanham
Act to radio and television service
marks, see Ch. XXIV, § 240 ff,
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features of radio, as a theme song identifying a radio or tele-
vision program, slogans, sound effects, character names, ete.

The title of a progran,® station call letters,® characters and
character names,” slogans ® and unique sounds ® may also be
protected under the law of unfair competition.'®

A series of program ideas which are concrete, original and
novel may be protected on the basis of an express or implied
contract '' arising from the manner in which the defendant

gained access to the material.!'?

The lower appellate Cali-

fornia courts have extended the tort theory of plagiarism to
a sequential combination of program ideas.'3

4 Ibid.

5 Prouty v. National Broadeasting
Co., 26 FedSupp 265 (D Mass 1939);
Time, Inec. v. Barshay, 27 FedSupp 870
(D NY 1939) ; American Broadcasting
Co. v. Wahl, 121 Fed(2d) 412 (CCA2d
1941) ; Town Hall v. Associated Town
Halls, 44 FedSupp 315 (D Del 1941);
The ILone Ranger, Ine. v. Cox, 124
Fed(2d) 650 (CCA4th 1942); The
Lone Ranger, Ine. v. Currey, 79 Fed
Supp 190 (D Pa 1948); Golenpaul v.
Rossett, 174 Mise 114, 18 NYS(2d) 889
(1940) ; Town Hall, Inc. v. Franklin,
174 Mise 17, 19 NYS(2d) 670 (1940).

6 Bamberger Broadeasting Serviee,
Ine. v. Orloff, 44 FedSupp 904 (D NY
1942) ; Thomas Patrick, Ine. v. KWK
Invest. Co., 357 Mo 100, 206 SW(2d)
359, 76 USPQ 77 (1947).

7 Uproar Co. v. National Broadeast-
ing Co., 8 FedSupp 358 (D Mass 1934),
modified 81 Fed(2d) 373 (CCA 1st
1936), cert. den., 298 US 670, 56 SupCt
835, 80 LLEdQ 1393 (1936), noted in: 19
MinnLRev 477 (1935) ; 9 Southern Cali-
fornia Law Review, 57 (1935); 33 Mich
LRev 822 (1935); 83 UnivPaLRev 385
(1935) ; Premier-Pabst Corp. v. Elm
City Brewing Co., 9 FedSupp 754 (D
Conn 1935) ; Feldman v. Amos & Andy,
68 Fed(2d) 746 (CtCusPatApp 1934);
Gardella v. Log Cabin Produets Co., 89
Fed(2d) 891 (CCA2d 1937); Wiley v.
National Broadeasting Co., 31 FedSupp
568 (D Cal 1940) ; Dan Dover v. RK.O.
Pictures, Ine, 50 USPQ 348, 31 TMR
251 (D 11l 1941); The Lomne Ranger,
Ine. v. Cox, 124 Fed(2d) 650 (CCA 4th
1942) ; The Lone Ranger, Ine. v. Currey,
79 FedSupp 190 (D Pa 1948); and see
2 Nims, Unfair Competition and Trade
Marks (4th ed 1947), 884 §§ 271a et seq.

8 Cf. Ott v. Keith Mass. Corp., 309
Mass 185, 34 NE(2d) 683 (1941),
wherein plaintiff used the following slo-
gan: ‘“‘That’s Right, You’re Wrong,"’
as the title of a play; Kay Kyser, a
band leader, used the slogan: ‘‘You're
Right, That’s Wrong,’”’ as an answer

-to a quiz program; the court refused

to enjoin Kyser’s use of the slogan,
sinee plaintiff’s title had aequired no
secondary meaning.

See also: Bickmore Gall Cure Co. v.
Karns, 134 Fed 833 (CCA3d 1905);
American Broadeasting Co. v. Wahl, 121
Fed(2d) 412 (CCA2d 1941); Orth v.
Paramount Pictures Inec., 311 Mass 580,
42 NE(2d) 524 (1942); Cash, Inc. v.
Steinbook, 220 AppDiv 569, 222 NYS
61 (1927), affd, 247 NY 531, 161 NE
170 (1928).

9 The Lone Ranger, Ine. v. Cox, 124
Fed(2d) 650 (CCA4th 1942); The
Lone Ranger, Ine. v. Currey, 79 Fed
Supp 190 (D Pa 1948).

10 The foregoing radio service marks
were protected via the doetrine of
secondary meaning. See 1 Nims, Unfair
Competition and Trade-Marks (4th Ed
1947), 152, § 36, et seq. For the pro-
tection furnished radio and television
service marks, via the law of uunfair
competition, see Ch. XXTIII, § 230 ff.

t1 Stanley v. Columbia Broadeasting
System, 35 Cal2d 653, 221 P24 73
(1950) and cases cited therein.

12 S¢e Ch. XXV, § 250 ff.

13 Weitzenkorn v. Lesser, 231 P2d
889 (CalApp 1951); Kovaes v. Mutual
Broadeasting System, 99 CalApp2d 56,
221 P2d 108 (1950); Masterson .
KILAC Radio-Television Station (Cal
SuperCt 1951, unreported).
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The contents of a radio or television program are protected
by the following remedies:

1. Common Law Copyright. The proprietor of a program
may assert a common law copyright in the entire program.
Common law copyright has reference to the exclusive unpub-
lished property rights of the proprietor in the program and its
incorporeal contents viz., the words, ideas, sentiments, charac-
ters, dialogues, descriptions, narration, music, ete.'* Thus,
in a recent California case, the author of a radio program
entitled ‘‘Hollywood Preview’’ asserted a common law copy-
right in the format of the program. This consisted of the
following sequential arrangement: ‘‘the program was entitled
‘Hollywood Preview’; the title was repeated and emphasized
throughout the production; the announcer introduced the mas-
ter of ceremonies; the latter was prominent in motion pictures;
he stated the title of the play and the name of the star; the
drama was presented; it was a play not previously seen in
motion pictures; its authors were named; listeners were asked
to express their opinions of the play.’’ '8

Common law copyright inures in the entire program; any
unauthorized reproduction of the program or any part thereof
would infringe the common law rights. This means that the
unauthorized use of original nnpublished music, sketches,
announcements, narrations, speeches, ete., would be pro-
hibited.'® Common law copyright is deficient in one respect;
it does not furnish full and complete protection because of the
doctrine of publication.'” The latter is a technical legal con-

14 E.g,, Golding v. RKO Pictures,
Ine., 193 P2d 153, 162 (CalApp 1948),
aff’d 35 Cal2d 690, 221 P2d 95 (1950) :
‘‘Respondents’ right is the common-law
right of an author in_his nnpnblished
manuseript. It is the sole right to
decide by whom, when, where, and in
what form his manuseript shall first be
published for the first time; to restrain
others from publishing it without his
permission and from using it without his
authority ; and to recover damages from
those publishing it without his permis-
sion or using it without his authority.’’
For a discussion of common-law copy-
right, see Warner, Common Law Copy-
right in Radio and Television Programs,
3 VandLRev 209 (1950). And see Ch.
XX, § 200 ff.

15 Stanley v. Columbia Broadeasting
System, 35 Cal2d 653, 221 P2d 73
(1950) ; Kovaes v. Mutual Broadeasting
System, 99 CalApp2d 56, 221 P24 108

_ (1950).

16 Golding v. KKU Pictures, - Ine.,
193 P2d 153 (CalApp 1948), aff’d, 35
Cal2d 690, 221 P24 95 (1950).

17 Caliga v. Inter Oeccan Newspaper
Co., 215 US 182, 30 SupCt 38, 54 LEd
150 (1909); Holmes v. Hurst, 174 US
82, 19 SupCt 606, 43 LEd 904 (1899);
Wheaton v. Peters, 8 Pet 591, 8 LEd
1055 (US 1834); Grant v. Kellogg Co.,
58 FSupp 48 (8D NY 1944), aff’d, 154
F2d 59 (2d Cir 1946) ; Krafft v. Cohen,
32 FSupp 821 (ED Pa 1940) rev’d, 117
F2d4 8§79 (34 Cir 1941) ; D’Ole v. Kan-
sas City Star Co., 94 Fed 840, 842
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cept whereby common law rights are frequently lost because
a proprietor unknowingly dedicates his work to the public.
Thus common law copyright becomes public property and may
be used or copied by anyone.'®

2. The Copyright Code. The contents of a radio or televi-
sion program may be protected by statutory copyright.'® If
the program is dramatic in nature it can be registered with
the Copyright Office as a dramatic composition;2° or the
seript may be classified as a lecture or similar program pre-
pared for oral delivery.2! If the program contains original
songs, the proprietor may obtain statutory copyright on all
musical compositions.22 Tf the television program has been
preserved on film, copyright may be secured as a motion picture

photoplay 22 or as a motion picture other than a photoplay.2*

(CCWD Mo 1899); Ladd v. Oxnard, 75
Fed 703, 730 (CC Mass 1896) ; Keene
v. Wheatley, 14 FedCas 180, 198, No.
7,644 (CCED Pa 1861); Golding v.
RKO Radio Pictures, Ine., 193 P2d 153
(CalApp 1948), aff’d, 208 P2d 1 (Cal
1949) ; Stanley v. Columbia Broadeast-
ing System, Inec., 192 P2d 495 (CalApp
1948); aff’d, 208 P2d 9 (Cal 1949);
Pushman v. New York Graphic Society,
Inec., 25 NYS2d 32 (SupCt 1941), aff ’d,
287 NY 302, 39 NE2d 249 (1942);
Berry v. Hoffman, 125 PaSuper 261,
189 Atl 516 (1937); White v. Kinunel,
94 FSupp 502 (DC Cal 1950). The
doctrine of publication is discussed
passim in § 203. And see National
Comies Iublications v. Fawcett Pub-
lications, 191 F2d4 594, 598 (2d Cir
1951): ‘‘We do not doubt that the
“author or proprietor of any work made
the subjeet of eopyright’ by the Copy-
right Law may ‘abandon’ his literary
property in the work before he has
published it, or his copyright in it after
he has done so; but he must ‘abandon’
it by some overt act which manifests
his purpose to surrender his rights in
the ‘work’ and to allow the publie to
copy it.”’

18 Cf. R.C.A. Mfg. Co. v. Whiteman,
114 F2d 86 (2d Cir 1940), cert. denied,
311 US 712, 61 SCt 393, 85 LEd 463
(1941) ; Fashion Originators Guild v.
Federal Trade Commission, 114 F2d 80
(24 Cir 1940), aff’d, 312 US 457, 61
SCt 703, 85 LEAQ 949 (1941); Moore v.
Ford Motor Co., 43 F2d 685 (2d Cir

1930) ; Kraft v. Cohen, 32 FSupp 821
(ED Pa 1940), rev’d on other grounds,
117 F2d 579 (3d Cir 1941).

19 Act of July 30, 1947, c. 391, 61
STAT 652, 17 USCA § 1 et seq. (Supp
1951).

20 Jd. § 5: ‘¢ The application for reg-
igtration shall speeify to which of the
following classes the work in which
copyright is claimed belongs:

... (d) Dramatic or dramatico-musi-
cal compositions.”” And see Kalem v.
Harper Brothers, 222 US 55, 56 LEd 92,
32 8Ct 51 (1911); MGM Distrib. Corp.
v. Bijou Theatre Co., 3 FSupp 66 (D
Mass 1933).

2617 USCA § 5 (Supp 1951): ¢‘. ..
(¢) Leetures, sermons, addresses (pre-
pared for oral delivery).”” See Kreym-
borg v. Durante, 21 USPQ 557, rehear-
ing granted, 22 USPQ 248 (SD NY
1934); Connelly & Rivers v. Pickel
(DC Calif 1934), unreported.

2217 USCA § 5 (Supp 1951): ¢‘. ..
(¢) Musieal compositions.’” See Harper
& Bros. v. Donohue & Co., 144 Fed 491
(CCND 1IN 1905); Ford v. Blaney
Amusement Co., 148 Fed 642 (CCSD
NY 1906).

2317 USCA § 5 (Supp 1951): ¢‘. ..
(1) Motion-picture photoplays.”” Cf.
Jerome v. Twentieth Century-Fox Film
Corp., 67 FSupp 736 (SD NY 1946),
aff’d, 165 F2d 784 (2nd Cir 1948).

2417 USCA § 5 (Supp. 1951): ¢“. ..
(m) Motion pictures other than photo-
plays.”” The courts have refused to
define the type or types of film ineluded
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The content of a television program may consist of a series of
correlated, sequentially arranged still drawings, photographs,
animated cartoons and musie including a script for the same.
Some of the drawings may be artistic, and some may be
technical or scientific. The program may advertise an article
of merchandise. The proprietor may seek multiple registra-
tion of program content: artistic drawings would be classified
as works of art; 2% technical drawings as such; 2 photographs
as such; 27 animated cartoons as motion pictures; 22 the music
as a musical composition;2® the script as a lecture 3° or a
dramatic work; 3' and the advertising as a print or pictorial
illustration.32

Statutory copyright, which is restricted to the ‘‘writings’’ 33
of an author, furnishes better protection to its limited subject
matter than common law copyright. However, noncompliance
with the statutory formalities of the Copyright Code may
result in a loss of the benefits conferred by the statute upon
the copyright proprietor. Although the statutory formalities
of notice and registration have been eased and simplified,
applicants frequently fail to comply with the minimum requi-

sites of the Copyright Code.34

in ‘“motion pictures other than photo-
plays.”” 1t is believed that travelogues,
newsreels, documentary films and dis-
connected shorts would be included in
this category. Cf. Tiffany Produections
v. Dewing, 50 F2d 911 (D Md 1931);
MGM Distrib. Corp. v. Bijou Theatre
Co., 59 F2d 70 (1st Cir 1932); Pathé
Exchange, Inc. v. International Alli-
ance, Local 306, 3 FSupp 63 (SD NY
1932). A television film short subject
based on a drama or dramatization of a
literary or dramatic produetion could
be ciassifled as a—Lmation picture
photoplay.’’ h
Hutechinson Musie Co., 19 FSupp 359
(D Mass 1937), wherein a ‘‘slapstick’’
comedy short was considered a drama-
tization.

2517 USCA § 5 (Supp. 1951): ““. ..
(g) Works of art; models or designs
for works of art.’’ Cf. United States v.
Perry, 146 US 71, 13 SCt 26, 36 LEd
890 (1892).

2617 USCA § 5 (Supp 1951): ¢ ...
(i) Drawings or plastic works of a sci-
entific or technieal nature.”’ See Taylor
Instrument Co. v. Fawley-Brost Co., 139
F2d 98 (7th Cir 1943); cf. Korzybski

v. Underwood, 36 F2d 727 (2nd Cir
1929).

27 17 USCA § 5 (Supp 1951): ¢ ...
(j) Photographs.’’ Burrow-Giles Litho-
graph Co. v. Sarony, 111 US 53, 4 SCt
279, 28 LEd 349 (1884); Pagano v.
Bessler Co., 234 Fed 963 (SD NY
1916); Cory v. Physical Culture Hotel,
14 FSupp 977 (WD NY 1936), aff’d, 88
F2d 411 (2nd Cir 1937).

28 See notes 23 and 24 supra; Detec-
tive Comies, Ine. v. Bruns Publications,
111 F24 432 (2d Cir 1940).

29 See note 22 supra.

See Vitaphone Corp. v. 30 See note 21 supra.

31 See note 20 supra.

32 Jbid., 17 USCA § 5 (Supp 1951):
“‘. .. (k) Prints and pictorial illustra-
tions including prints or labels used for
articles of merchandise.’”” See Ansehl
v. Puritan Pharmaceutical Co., 61 F2d
131 (8th Cir 1932), cert. denied, 287
US 666, 53 SCt 224, 77 LEd 374 (1933).

33 Ibid., 17 USCA § 4 (Supp 1951):
‘“The works for which copyright may be
secured under this title shall include all
the writings of an author.’’

34 Cf. Group Publishers, Ine. v.
Winchell et al., 86 FSupp 573, 577 (SD
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The use and performance of musical compositions by radio
and television stations tender a host. of problems. Musical
compositions may be performed directly or through devices
for the mechanical reproductions of such works. The latter
refer to electrical transeriptions, phonograph records, sound
track, disc, tapes, rolls, ete. The mechanical reproduction of
musical compositions may require the specific permission of
the copyright proprietor or may be reproduced without his
permission upon compliance with the compulsory license pro-
visions of the Copyright Code.3®

Musical compositions may be broadcast either as part of
dramatic or non-dramatic performances. If the musical
composition is performed as a dramatic work, the so-called
““orand’’ rights are involved and the copyright proprietor’s
consent must be obtained. If the musical composition is per-
formed as a non-dramatic work, the so-called ‘‘small rights”’
are involved. If the ‘‘small performing rights’’ are owned by
members of the American Society of Composers, Authors and
Publishers (ASCAP) they are licensed to ASCAP by its mem-
bers. Radio and television stations then secure licenses from
ASCAP which permit the reproduction of musical composi-
tions limited only to the ‘‘small performing rights.’’ 36

The differences between ‘‘grand’’ and ‘‘small performing”’
rights are significant, particularly in television broadcast-
ing.3” A ““grand’’ right has reference to the performance of a
dramatico-musical work in substantially the same form and
manner as was originally contemplated by the author. A clear
case of a “‘grand”’ right is the adaptation of a musical comedy
for radio and television. A ‘‘small performing’’ right on the
other hand has reference to the rendition of a single musical
composition performed independently from a dramatico-musi-
cal work such as an opera or musical comedy. Obviously the
classification between ‘‘grand’”’ and ‘‘small performing’’
rights approaches a shadowy borderline. Thus it has been
contended that the vocal performance of two or three musical
NY 1949) : ¢¢Striet compliance with the See also Bloek v. Plant et al., 87 FSupp
statutory requirements is essential to the 49 (ND Il 1949).
perfection of the eopyright itself and 3517 USCA § 1(e) (Supp 1951). See
failure fully to conform to the form  Shafter, Musical Copyright 330 (1939).
of notice preseribed by the aet results 36 Passim, § 136.

in abandonment of the right and a 37 Passim, § 136a.
dedication of one’s work to the publie.”’
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compositions from the same musical comedy in a single radio
performance involves ‘‘grand rights.”” On the other hand if
the musical compositions are used as a background or ineci-
dental musie, the ‘‘small rights’’ are involved. The shadowy
borderline between ‘‘grand’’ and ‘‘small performing’’ rights
is further illustrated by the following hypothetical case. What
rights are involved, when, for example, Mary Martin or Ezio
Pinza sing several songs from the musical drama ‘‘South
Pacific”” with appropriate dramatic gestures and action
against a simulated South Seas background in the Milton Berle
Show? 38

In this connection it should be pointed out that there are
other performing right societies besides ASCAP. Thus
Broadcast Music Inc. (BMI) and SESAC Inc. are engaged in
the marketing of music to motion picture and television film
producers and radio and television networks and stations. The
customs and praectices of the various performing right socie-
ties and other organizations such as the Song Writer’s Pro-
tective Association (SPA) and the American Federation of
Musicians (AFM) play an important role in the musie
industry and in the latter’s relationships with the motion pic-
ture, radio and television industries.3°®

Another question tendered is whether the plural per-
formances of a radio or television program constitute a public
performance for profit which impose liability on the second
user. Thus, does a hotel proprietor, ie., a ‘‘second user”’
infringe the Copyright Code when he makes available to his
guests the hearing of a copyrighted musical composition which
has been broadcast by a radio station? 4°

3. Unfair Competition. May the law of unfair competition
be employed to protect prograii content? This issue is
tendered when common law and statutory copyright are
unavailable as remedies or cannot be invoked. As a practical

38 Ibid.
39 The role and functions of the per-

1937); Associated Music Publishers v.
Debs Memorial Radio Fund, 46 FSupp

forming right societies and other or-
ganizations are discussed in detail in
Ch. XIIT, § 130 ff.

40 Buck v. Jewell-La Salle Realty Co.,
283 US 191, 51 SCt 410, 75 LEQ 971
(1931); Society of FEuropean Stage
Authors and Composers, Inc. v. N. Y.
Hotel Statler Co., 19 FSupp 1 (8D NY

829 (SD NY 1942), aff’d 141 F2d 852
(2d Cir 1944), cert. denied, 323 US
766, 65 SCt 120, 89 LEd 613 (1944);
Law v. National Broadcasting Co., 51
FSupp 798 (DC NY 1943); Select
Theatres Corp. v. The Ronzoni Macaroni
Co., 59 USPQ 288 (DC NY 1943).
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matter, the great bulk of intellectual property produced in the
United States is not copyrighted.*' And it is this type of
literary material—news and sports programs, advertising con-
tinuities and the like—which seeks to invoke the doctrines of
unfair competition to protect program content.*?

A related problem and one which has arisen with the inven-
tion and development of phonograph records and transcrip-
tions, motion pictures, radio and now television are the inter-
pretive rights asserted by performers in intellectual prop-
erty.#3 The process of recording by preserving in tangible
and durable form the once ephemeral interpretations of artists
enables such interpretive performances to be reproduced for a
variety of uses. In addition, motion pictures and sound and
visual broadcasting have enlarged the range of such per-

formances well beyond the concert hall or the theatre.44
The foregoing problem must be viewed from the broad per-

41 8. B. Warner, U. 8. Copyright
Act: Anti-Monopoly Provisions Need
Some Revisions (1949): ‘‘Almost all
the publications of the American book
trade are copyrighted each year, as are
also nearly all motion pictures and
published musie, together with many
thousands of pieces of unpublished
musgic. The Copyright Act forbids the
copyrighting of publications of the
United States Government. Very few
State, county or municipal publications
are copyrighted. Less than one-half of
one per cent of the newspapers are
copyrighted, though many columnists
and comic strip writers copyright their
products separately, so that they will be
protected even when appearing in an
uncopyrighted newspaper. N. W. Ayer
& Son’s Directory of Newspapers and
Periodicals for 1948 lists 20,246 news-
papers and periodicals as published in
1947, but thig directory purports to
cover only part of the field. The total
number of newspapers and periodieals is
much greater, probably well over a
hundred thousand. The number copy-
righted in 1947 was approximately
4,200. Of course, the few thousands of
foreign works copyrighted each year are
but an infinitesimal fraction of the num-
ber published.

‘‘In the absence of figures of literary
output for the United States or for
the world, the number of copies of works

received each year by the Library of
Congress probably gives the best avail-
able indication of at least that part of
the output which influences American
culture. In comparing these figures with
the number of copyrighted works, it
must be remembered that the Library of
Congress receives many duplicates and
books published in former years, and
that only about half of the copyright
registrations are considered of sufficient
cultural significance to be turned over
to the Library. In 1947 the Copyright
Office registered 230,215 works and the
Library of Congress received 6,789,169
items.”’ [Footnotes omitted]

42 Although copyright protection is
available for advertising material, it is
seldom employed: see Borden, Copyright
of Advertising, 35 KyLJ 205 (1947);
Note, 45 HarvLRev 542 (1932); cf.
Savord, The Extent of Copyright Pro-
tection for Advertising, 16 Notre Dame
Law 298 (1941); Freeland, Copyright
Protection of Advertising, 27 KyLJ 391
(1939).

43 Cf. Traicoff, Rights of the Per-
forming Artist in His Interpretation
and Performance, 11 AirLRev 225
(1940).

44 See report of International Labour
Organization (ILO), Rights of Per-
formers in Broadeasting, Television and
the Mechanical Reproduction of Sounds,
Geneva, 1949,
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spectives of the scope and protection furnished by common
law copyright, statutory copyright and unfair competition.
We shall discuss elsewhere the inadequacies of common law
and statutory copyright.#® Thus, the issue is narrowed. May
the doctrines of unfair competition be invoked to protect
interpretive performing rights or do the recognition of these
rights require legislative remedies?

4. Right of Privacy. The right of privacy*® has been
defined as the ‘‘right to be left alone’’*” or the ‘‘right of

inviolate personality.’’ 48

This doctrine is primarily con-

cerned with the protection of mental interests;4® it precludes
the unauthorized commercial exploitation of matters which are
peculiarly personal, private and seclusive.®®

Within recent years, and particularly since the advent of
television, litigants, including performing artists have invoked
the right of privacy to protect program content.®' Whether
the courts should extend the privacy doctrine to program con-
tent tenders substantially the same issue as is posed when a
litigant invokes the law of unfair competition to proteet word
and program content. Both the privacy doctrine and unfair
competition are recent developments in our jurisprudence;
their extension to program content must be considered in the

485 Passim, § 212,

46 See Ch. XVII, § 270 ff.

47 Warren and Brandeis, The Right
to Privacy, 4 HarvLRev 193, 195
(1890) ; see Melvin v. Reid, 112 CalApp
285, 297 Pac 91 (1931).

48 Warren and Brandeis, supra note
47, at 193. Nizer, The Right of Privacy,
39 MichLRev 526, 528 (1941): ‘‘The

- - right of privacy, in essence, is anti-

social. It is the right of an individual
to live a life of seclusion and anonymity,
free from the prying curiosity which
accompanies both fame and notoriety.
It presupposes a desire to withdraw
from the public gaze, to be free from
the insatiable interest of the great mass
of men in one who has risen above—
or fallen below—the mean. It is a
recognition of the digmity of solitude,
of the majesty of man’s free will and
the power to mould his own destiny, of
the sacred and inviolate nature of one’s
innermost self.’”’ For an excellent defi-
nition of the privacy doctrine, see Cason

v. Bagkin, 155 Fla 198, 20 So2d 243
(1944). And see Feinberg, Recent De-
velopments in the Law of Privacy, 48
ColLRev 713 (1948).

49 Tarper & MecNeely, A Re-examina-
tion of the Basis for Liability for Emo-
tional Distress (1938) WisLRev 426.

50 Supra, note 46.

61 Waring v. WDAS Broadecasting
Station, Inme., 327 Pa 433, 194 Atl 631
(1937) ; Chavez v. Hollywood Post No.
43 and Don~Lee-Broadeasting System
(CalSuperCt 1947) noted in 10 Fed
CommBJ 36 (1949) ; Peterson v. KMTR
Radio Corporation (CalSuperCt 1949)
18 USL Week 2044; Gautier v. Pro-
TFootball, Inc., 198 Misc 850, 99 NY
Supp2d 812 (NY City Court 1950)
rev’d, 106 NYS 2d 533 (NY SupCt
1951) ; Sharkey v. National Broadeast-
ing Co., 93 FSupp 986 (DC NY
1950). Cf. Rogers v. Republic Produe-
tions, Ine.,, 7 Radio Regulation 2072
(DC Cal 1951).
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light of the adequacy of the protection furnished by the Copy-
right Code and its philosophic basis.

The basic concepts underlying copyright legislation in the
United States are both restricted and clarified by Article 1,
section 8 of the Constitution which provides:

‘“The Congress shall have power: . . . To promote the
Progress of Science and useful Arts by securing for limited
times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries.’’ 52

Thus the basis and objective of statutory copyright is the
stimulation of creation.?® The exclusive statutory rights
secured authors to their writings are granted only for limited
periods as, in the judgment of Congress, will tend to promote
the progress of science and the useful arts.5* To quote from
the Committee Report recommending the adoption of the 1909

Copyright Act:

““The enactment of copyright legislation by Congress
under the terms of the Constitution 1s not based upon any
natural right that the author has in his writings, for the
Supreme Court has held that such rights as he has are
purely statutory rights, but upon the ground that the
welfare of the public will be served and the progress of
science and the useful arts will be promoted by securing
to authors for limited periods the exclusive rights to their

writings. . .. ..

“First, how much will legislation stimulate the pro-
ducer and so benefit the public; and second, how much will

52 The Constitution of the United
States (Gov’t Printing Office 1938)
236.

63 Luther . Evans, Copyright and
the Public Interest (R. R. Bowker
Memorial Lectures, New York Public
Library, 1949): ‘It is thus apparent
that the draftsmen of the copyright
clanse of the federal constitution had
before them more than one philosophie
basis for the exercise of Congressional
authority in this ficld and that the
choice made was deliberate. This is not
to say that the author’s property rights
were disregarded; on the contrary the
very purpose of Section 8 was to con-
firm and strengthen such property right
but not as either a natural right or an
end in itself but as, and only as, the
recognition of such right furthered the
ultimate purpose of promoting the

progress of science and the useful arts.
This purpose in turn was subordinated
to another even wider purpose, namely,
‘to form a more perfeet Union, establish
Justice, . . . promote the general Wel-
fare, and secure the Blessings of Liberty
to ourselves and our Posterity . . .’

Whatever may be the basis of other
national systems of copyright, in the
United States the test both of the scope
of legislative power and its application
te any particular domestie situation is
clearly that of the public interest.’’

64 Pennock v. Dialogue, 27 US 1, 2
Pet 1, 7 LEd 327 (1829); Evans v.
Eaton, 16 US 454, 3 Wheat 454, 4 LEd
433 (1818); Higgins v. Keuffel, 140 US
428, 431, 11 SCt 729, 35 LEd4 503
(1891); Bleistein v. Donaldson Litho-
graphing Co., 188 US 239, 23 SCt 298,
47 LEd 460 (1903).
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the monopoly granted be detrimental to the public? The
granting of such exclusive rights, under the proper terms
and conditions, confer a benefit upon the public that out-
weighs the evils of the temporary monopoly.’’ 88

The grant of a ‘“‘temporary’’ or limited monopoly contra-

venes the general anti-monopoly policy of the Sherman Act 5¢
and kindred legislation.5? The economic and social justifica-
tion for the grant of this limited monopoly is to bestow upon
the public the cultural benefits derived from the labor, skill,
talents, ete., of authors. Thus statutory copyright is exchanged
for the benefits which an author gives the public.

On the other hand, common law copyright, unfair competi-
tion and the right of privacy are property or quasi-property
rights 88 which are perpetual incorporeal monopolies. Thus
common law copyright is perpetual in duration until or unless
there is a general publication of the same whereby it becomes
common property available to the general public.5®

The perpetual monopoly which inheres in common law copy-
right has been a feature of our jurisprudence, even prior to
the adoption of the Constitution;®® it is derived from the
English common law which subsequently repudiated the con-
cept of perpetual common law copyright.®' American juris-
prudence has consistently recognized and enforced the per-
petual monopoly conferred by common law copyright. Thus

§5 II. Rep’t No. 2222 which accom-
panied HR 28192, 60th Cong 2d Sess
(1909).

56 Act of July 2, 1890, c. 647, 26
STAT 209, 15 USC § 1.

67 Il.g. The Clayton Aect, Act of Oe-
tober 15, 1914, 38 STAT 730, 15 USC
§ 12; The Federal Trade Commission
Act, Act of September 26, 1914, ¢. 311,
36 STAT- 719 as amended hy Aect of
Mareh 21, 1938, c. 49, 52 STAT 114,
15 USC § 54; see Callmann, Unfair
Competition and Trade-Marks (2d Ed
1950), hereinafter designated as Call-
mann, § 15.1 et seq.

68 The property concept for common
law copyright is diseussed in § 201
passim;  for unfair eompetition in
§ 211a, passim; and for the right of
privacy in § 272 passim.

89 Op. cit. supra, note 18.

60 Weil, Copyright Law (1917) 101.

61 In Donaldson v. Beckett, 2 Bro
’C 129, 4 Burr 2408 (1774), the fourth

question propounded to the Ilouse of
Liords was whether the author of any
literary composition and his assigns had
the sole right of printing and publishing
the same in perpetuity by the common
law.  Seven judges answered the ques-
tion in the affirmative, four judges, in
the negative. Despite Donaldson v.
Beckett, it is believed that the weight
of authority in England was opposed
to the doctrine of perpetual copyright.
Sce Jeffreys v. Boosey, 4 IILC 815
(1854). Cf. Fox, Canadian Law of
Copyright (1944) 13: ‘“ Although both
Lord Brougham and Lord St. Leonards
in the case of Jeffreys v. Boosey laid
down that copyright did not exist at
common law but that on the contrary
it was the creature of statute, the better
view would appear to be that eopyright
did exist at common law in unpublished
works. The right, however, of copy-
right at common law has never heen
exercised in the Common Law Courts.’’
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section 2 of the Copyright Code provides that ‘‘Nothing in this
title shall be construed to annul or limit the right of the author
or proprietor of an unpublished work, at common law or in
equity, to prevent the copying, publication, or use of such
unpublished works without his consent, and to obtain damages
therefor.’’ 62

The perpetual monopolistic aspect of common law copyright,
unfair competition and right of privacy is at odds with the
basic policy of free competition which is the heart of our social
and economic order. Courts in applying these common law
remedies are reluctant to establish perpetual monopolies in
words, phrases and ideas in contravention to this basic anti-
monopoly policy. Mr. Justice Brandeis aptly phrased this
issue in the Associated Press case, an unfair competition
action: ‘‘The fact that a product of the mind has cost its
producer money and labor, and has a value for which others
are willing to pay, is not sufficient to insure to it this legal
attribute of property. The general rule of law is that the
noblest of human productions—knowledge, truths ascertained,
conceptions and ideas—become, after voluntary communica-
tion to others, free as the air to common use.’’ €3 Furthermore,
because ‘‘to appropriate and use for profit, knowledge and
ideas produced by other men, without making compensation or
even acknowledgment, may be inconsistent with a finer sense of
propriety; but with the exceptions (under copyright and
patent statutes) or in cases of special relationship ‘where the
suit is based upon breach of contract or of trust or upon
unfair competition’ the law has heretofore sanctioned the
practice.’’ &4
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6217 USCA § 2 (Supp 1951).
Wheaton v. Peters, 33 US (8 Pet) 591,
8 LEd 1055 (1834); Bobbs-Merrill Co.
v. Straus, 147 Fed 15 (2d Cir 1906),
aff’d 210 US 339, 28 SCt 722, 52 LEd
1086 (1908): ¢‘The owner of the com-
mon law copyright has a perpetual right
of property ...”’; Weil, Copyright Law
(1917) 109.

63 Mr. Justice Brandeis dissenting in
International News Service v. Associ-
ated Press, 248 US 215, 250, 39 SupCt
68, 76, 63 LEd 211, 225 (1918).

64 Id. at 257, 39 SupCt at 79, 63 LEd
at 228; see Detmold v. Reeves, 7 FedCas

No. 3,831, at 549 (CCED Pa 1851):
‘¢Men may be enriched, or made happy,
by physical, as well as by moral or
political truths, which, nevertheless, go
without reward for their authors. He
who devised the art of multiplication
could not restrain others from using it
after him, without paying him for a
licengse. The miner who first found out
that the deeper veins were the richer in
metal, could not compel his neighbor to
continue digging near the surface.
‘“The more comprehensive truths of
all philosophy, whatever specific name
we give to them, cannot be specifically
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Recently, one or two of the courts have challenged the
concept of perpetual monopoly of common law copyright. Thus
a lower California court in an extremely provocative opinion
held ‘“that to allow the proprietor to perform his [common
law] work publicly without loss of the right, no matter how
widespread or commercially his performances may extend, is
to permit an exploitation of the idea by way of a monopoly
inconsistent with the public good. Therefore ‘publication’
should be construed to be the same as ‘make public’ as used in
Section 983 of the Civil Code, and the owner of an intellectual
product who, ‘intentionally makes it public,” whether by per-
formance or by any other means, should lose his right to
exclusive performance unless he seeks the protection of fed-
eral copyright legislation and thereby acquires the limited
right to exclusive performance which reflects the public policy
of this country through their elected representatives. To hold
otherwise would enable the proprietor of the right to have the
advantage of retaining a perpetual, though partial, monopoly
in his product contrary to the whole policy of the copyright act
and the Constitution.’’ 6®

In determining the extent and applicability of statutory
copyright and the common law remedies of common law copy-
right, unfair competition and right of privacy, ‘‘we must take
care to guard against two extremes equally prejudicial; the
one, that men of ability, who have employed their time for the
service of the community, may not be deprived of their just
merits, and the reward of their ingenuity and labor ; the other
that the world may not be deprived of improvements nor the
progress of arts retarded.’’ ¢

appropriated by anyome. They are al- take, just so far as they are true, of the
most. elements of our being. We have same universally diffused ownership. It

not reasoned them out, perhaps, and™

may even be unconscious of their ac-
tion; yet they are about us, and
within us, entering into and influencing
our habitual thoughts, and pursuits, and
modes of life—contributing to our
safety and happiness. And they belong
to us as effectively as any of the gifts of
heaven. If we could search the laws
of nature, they would be, like water and
the air, the common property of man-
kind; and those theories of the learned
which we dignify with this title, par-

is their~applivation —to practienl wuso
which brings them within the domain
of individuals, and it is the novelty of
such an application that constitutes it
the proper subject of a patent.’’

66 Blanc v. Lantz et al., 83 USPQ
137 (CalSuperCt 1949); Shapiro Bern-
stein & Co., Inc. v. Miracle Reecord Co.,
91 FSupp 473 (DC I 1950).

66 Lord Mansfield in Sayre v. Moore,
1 FEast 361, 31 EngRep 140 (KB
1785).
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The philosophic basis of copyright legislation is clearly
delineated. A copyright proprietor obtains a limited monopoly
in exchange for his writings which are made available to the
general publie. But the perpetual monopolistic feature of the
common law remedies of common law copyright, unfair com-
petition and the right of privacy is challenged by the policy
of free competition. Perpetual monopolies in word and pro-
gram content contravene the limited monopoly conferred by
the Copyright Code ; more importantly they challenge the basie
anti-monopoly policy of our jurisprudence. Our problem is to
consider and evaluate these remedies against the background
of a national competitive policy. To rephrase the issue, we
must reconcile the need for the free flow of ideas, knowledge,
and truths with the equally meritorious requirement that
writers, authors, ete., of creative material be protected and
compensated for their intellectual efforts.

11. DEFINITIONS.

The following definitions or explanation of terms used
throughout this work will facilitate the subsequent discussion.

A. Common law copyright may be described as an indi-
vidual’s right in his original unpublished intellectual produc-
tions and which are protected via the common law.'

B. Statutory copyright is an exclusive property right
granted by the Copyright Code to an author for his intellectual
writings; it is for a limited term of years and confers the fol-
lowing benefits:

a) the right to print, reprint, publish, vend and copy a
work; 2

b) the right to modify and transform a work; 3

¢) and the right to perform the work.*

I Ketcham v. New York World’s tion; the right to dramatize a non-

Fair, Inc., 3¢ FSupp 657, 658 (ED NY
1940), aff’d 119 F2d 422 (24 Cir
1941) ; White v. Kimmel, 94 FSupp 502
(DC Cal 1950).

217 USCA § 1(a) (Supp 1951).

3 Ibid. § 1(b). The right of trans-
formation includes the right of transla-

dramatic work; to convert a dramatie
work into a novel or other non-dramatie
forms; the right of arrangement or
adaptation of musieal works; and ‘‘to
complete, execute and finish it if it be a
model or design for a work of art.’’

4 Ibid. § 1(c), (d) and (e).
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The statutory right, to quote Lord Mansfield is ‘‘incor-
poreal; it relates to ideas detached from any physical sub-
stance.”’® To paraphrase Lord Mansfield’s definition: ©

1. Copyright signifies an incorporeal right to the sole print-
ing, publishing, vending, transforming and performing of

intellectual works.”

2. The property in the copyright is an incorporeal right te
print, publish, vend, transform and perform a set of intellec-
tual ideas communicated in a set of visible and audible lines,
colors, sounds and words.2 This property is detached from
the work or any other physical existence whatsoever.®

B Millar v. Taylor, 4 Burr 2396, 98
EngRep 201 (1769); Trustees .
Greenongh, 105 US 527, 26 LEd 1157
(1881) ; Stephens v. Cady, 14 How 529,
14 LEd 528 (1852). Wheaton v. Peters,
8 Pet 591, 8 LEA 1055 (1834) ; Stevens
v. Gladding, 17 How 447, 15 LEQ4 155
(1855) ; Ager v. Murray, 105 US 126,
26 LEd 942 (1881); Bobbs-Merrill Co.
v. Strans, 210 US 339, 28 SCt 722, 52
LEd 1086; In Re Leslie-Judge Co., 272
Fed 886 (2d Cir 1921); Iltaliani v.
Metro-Mayer-Goldwyn Corp., 45 CalApp
2d 464, 114 P2d 370 (1941). For an
excellent analysis of the nature of copy-
right see Security-First Nat. Bank v.
Republie Pictures Corp., 97 FSupp 360
(SD Cal 1951).

6 Millar v. Taylor, 4 Burr 2396, 98
EngRep 201 (1769).

7 Anglo-American jurisprudence con-
siders copyright as a rule of property
law based on the idea of ecreation
through labor. See Bowker, The Copy-
right, Tts Law and Its Literature
(1886) 13; Drone, A Treatise On the

_TLaw_of Property In Intellectual Pro-

ductions in Great Britain and the
United States (1879) 2 ef seq.; Weil,
American Copyright Law (1917) 3 et
seq.  Continental jurisprudence has re-
jected the property theory, and con-
siders copyright as a personal right of
the anthor or as a right sui generis
whieh must be distinguished from the
traditional eclassification of rights. Sece
Ladas, The International Protection of
Literary and Artistic Property (1938)
7 ff. Mr. Justice Holmes’ concurring
opinion in White-Smith Musie Publish-
ing Co. v. Apollo Co., 209 US 1, 18,
28 SCt 203, 52 LEd 367 (1908) war-

rants quotation: ‘‘The notion of prop-
erty starts, I suppose, from confirmed
possession of a tangible object and con-
sists in the right to exclnde others from
interference with the more or less free
deing with it as one wills. But in
copyright property has reached a more
abstraet expression. The right to ex-
elnde is not directed to an objeet in
possession or owned, but is in vacuo so
to speak. Tt restrains the spontanecity
of men where, but for it, there would be
nothing of any kind to hinder their
doing as they saw fit. It is a prohibi-
tion of conduet remote from the per-
sons or tangibles of the party having
the right. It may be infringed a
thonsand miles from the owner and
without his ever becoming aware of the
wrong. It is a right whieh could not
be recognized or endured for more than
a limited time, and therefore, I may
remark in passing, it is one which hardly
can be conceived except as a produet of
statute, as the authorities now agree.

‘“The grant of this extraordinary
right is that the person to whom it is
giren has invented some new eolloeation
of visible or audible points—of lines;
colors, sounds or words. The restraint
is directed against reprodueing this col-
location, although but for the invention
and the statute any one would be free
to combine the contents of the dietion-
ary, the elements of the spectrum, or the
notes of the gamut in any way that he
had the wit to devise. . .”’

8 White-Smith Music Publishing Co.
v. Apollo Co., 209 US 1, 28 SCt 203,
52 LEdA 367 (1908).

9 Local Trademarks, Inc. v. Price, 170
F2d 715 (5th Cir. 1948): ‘A copyright
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3. Copyright may be violated by another’s printing, pub-
lishing, vending, transforming or performing the work without
the proprietor’s consent.'®

4. Copyright is a property in notion which has no corporeal
tangible substance. ‘‘The right to exclude is not directed to an
object in possession or owned, but is i vacuo so to speak. It
restrains the spontaneity of men where, but for it, there would
be nothing of any kind to hinder their doing as they saw fit.
It is a prohibition of conduct remote from the persons or
tangibles of the party having the right.”” !

5. No purchase, disposition or transfer of the work can be
construed as a conveyance of the copyright without the pro-
prietor’s express consent.!?

6. Copyright is inheritable.'3

C. Literary property as used herein refers to the writings
of an author which may be protected at common law or by
the statute.'®

D. Intellectual property comprehends ‘‘all products of the
mind’’ including copyright and literary property. From a
technical point of view, radio and television programs, maps,
photographs, ete., are not strictly literary property; they are

intellectual property or products of the mind.

is an intangible, incorporeal right in
the nature of a privilege or franchise
and ig independent of any material sub-
stance such as the manuseript or plate
for printing. It is entirely disconnected
therefrom;’’ Chamberlain v. Feldman,
300 NY 135, 89 NE2d 863 (1949).

10 These are the rights secured by
the Copyright Code, 17 USCA § 1
(Supp 1951),

11 Op. cit. supra note 8. Copyright
has also been deseribed as a negative
right. Thus Judge Learned Hand in
RCA Mfg. Co. v. Whiteman, 114 F24 86
(24 Cir 1940), cert. denied, 311 US 712,
61 SCt 393, 85 LEd 463 (1940) stated
that ‘‘Copyright in any form, whether
statutory or at common-law, is a
monopoly; it consists only in the power
to prevent others from reproducing the
copyrighted work.’’

12 This is confirmed by 17 USCA
§ 27 (Supp 1951): § 27. Copyright Dis-
tinct from Property in Objeet Copy-
righted; Effect of Sale of Object, and

of Assignment of Copyright.—*‘The
copyright is distinet from the property
in the material object copyrighted, and
the sale or conveyance, by gift or other-
wise, of the material object shall not of
itself constitute a transfer of the copy-
right, nor shall the assignment of the
copyright constitute a transfer of the
title to the material object; but nothing
in this title shall be deemed to forbid,
prevent, or restrict the transfer of any
copy of a copyrighted work the posses-
gsion of which has been lawfully ob-
tained.”” And see Davenport Quigley
Expedition v. Century Productions, 18
FSupp 974 (DC NY 1937); MecClintie
v. Sheldon, 182 Mise 32, 43 NYS2d 695
(1943) reversed on other grounds, 269
AppDiv 356, 55 NYS2d 879 (1944);
Security First National Bank v, Re-
public Pictures Corp., 97 FSupp 360
(DC Cal 1950).

13 Ibid., § 28.

14 Cf, Ball, Law of Copyright and
Literary Property (1944) § 44 ff.
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E. Protectibility and copyrightability are not synonymous
concepts. Copyrightability is restricted to the subject matter
of the Copyright Code.'® Protectibility, on the other hand, is
co-extensive with intellectual property or all products of the
mind. For example, works protected by common law copy-
right are protectible, not copyrightable. Conversely, photo-
graphs and maps which are not literary property, are copy-
rightable and protectible. Advertising slogans, merchandising
plans, and a sequential combination of concrete, novel and
original radio or television program ideas are neither literary
property nor copyrightable; they are protectible by express
or implied contract,'® or as the Kovacs case holds, by the tort
theory of plagiarism.!'”

1517 USCA § 5 (Supp 1951). System, 99 CalApp2d 56, 221 P2d 108

16 Stanley v. Columbia Broadeasting (1950); Kurlan v. Columbia Broadecast-
System, 35 Cal2d 653, 221 P2d 78 ing System, 90 USPQ 267 (CalApp

(1950). And see § 250 et seq., passim. 1951); Weitzenkorn v. Lesser, 231 P2d
17 Kovaes v. Mutual Broadecasting 889 (CalApp 1950).
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20. HISTORICAL BASIS OF COPYRIGHT.

The growth of the law of copyright protection has closely
followed the development of mechanical means of reproduc-
tion.! The invention of the printing press resulted in the
protection of literary copyright. Artistic copyright was estab-
lished with the expansion and use of engraving lithographs.
The rights to exclusive reproductions of records and other
mechanical contrivances resulted from the invention of those
devices. The invention and development of radio and tele-
vision has resulted in the extension of copyright protection
to this new media of mass communiecation.

The law of copyright had its inception in the invention of
the printing press. Prior to the invention of the printing
press, an author derived no pecuniary or economic benefits
from his literary, musical or artistic efforts. This was ex-
plicable in terms of then existent practices. As a general rule,
an author only produced a single—the original-—copy of his
work. This he sold outright or he worked in most cases in the
household of a patron who supplied his material wants and to
whom he naturally offered the sole copy of his work.

I For the historical basis of copy- Copyright, Its History and Its Law
right, see: Drone, A Treatise on the (1912); Putnam, Authors and Their
Law of Property in Intellectual Pro- Publishers in Ancient Times (1894);
ductions in Great Britain and the Brown, The Origin and Growth of
United States (1879); Birrell, Seven Copyright 34 Law Magazine and Re-

Lectures on the Law and History of view 54 (1908); Kilroe, Lecture on
Copyright in Books (1899); Bowker, Copyright Law (1944).

18
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In the case of the more important literary or musical works,
only a few manuseript copies were made during the author’s
lifetime, and the slow labor of the copyist was generally
devoted to reproductions of religious and classical works.
The work of the living author existed in a few copies only and
generally these copies were not for public sale. Manuseript
copies were ordered from the copyist who alone was paid for
his technical work.

This state of affairs was fundamentally changed by the
invention of printing, with the possibilities it created for rapid
large-scale production for commercial purposes.?2 In conse-
quence the printer-booksellers soon found themselves in com-
petition for the best works—those most in favor with the
publie, and which were being printed and marketed simultane-
ously by several houses. This competition resulted in none
of the printer-booksellers achieving a profitable sale.

This decline in the manufacture and sale of books deprived
such countries as Italy, Great Britain and France of an
important new industry, and a means of adding considerably
to their cultures. Accordingly the sovereigns of these coun-
tries granted certain booksellers ‘‘crown’’ privileges, giving
them a monopoly in certain books. Thus the booksellers were
in a position to cover their expenses and even to make a profit;
they then secured the services of the best authors and were
able to remunerate them suitably.

This, then, is the economic basis of copyright. An author
secured pecuniary benefits as a result of the protection fur-
nished the publisher. Copyright legislation, not only in
Europe, but in the United States, subsequently recogmnized
these economic and pecuniary rights as vesting in the person
of the author himself. _The authors then transferred these
exclusive rights to the publishers with the result that the
economic rights of publishers were now indirectly protected
through the privileges which had been secured to authors.

There is another aspect in the development of copyright
which is extremely significant, particularly in England. The
use of the printing press in England resulted in the wide-
spread dissemination of information and enlightenment; it
effectuated changes in the social, political and religious life

2 Kilroe, supra, note 1: ‘‘In 1485  (10,000) ten thousand copyists in Paris
before printing was invented there were and Orleans.’’
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of England.® These changes were preceded by the so-called
‘‘great controversies,””* which were aired in the press and
resulted in the Government’s control of speech, printing and
literature.®. This Government control, which was exercised
by the Star Chamber played a significant and important role
in the development of copyright.®

The Star Chamber prevented the printing of works which
offended the Crown by issuing decrees which regulated print-

ing. Thus on June 23, 1583, it required every book to be
licensed :

¢, .. nor shall anyone print any book, work or copy,
against the form or meaning of any restraint contained in
any statute or laws of this realm, or in any injunction
made by her majesty or her privy council; or against
the true intent and meaning of any letters patent, com-
missions or prohibitions under the great seal; or contrary
to any allowed ordinance set down for the good govern-
ment of the Stationers Company.”” 7

The Star Chamber likewise controlled printing and inci-
dentally recognized the copyright of authors by chartering
the Stationers Company. The latter traces its origin back
to 1403, when it was a voluntary and informal association or
brotherhood of printers, bookbinders and publishers formed
on the model of a city company. The Clerk of the Company
maintained a record of all manuseripts and their proprietors
in ““The Hall Book.”” This form of private regulation is the
origin of the requirement for registration and deposit of
copyrighted works.®

3 Ibid. supra, notes 1 and 5, and in Tonson v.

4 Ibid., e.g., ‘“(a) The struggle be-
tween the King and Rome, the un-
believable power of the Interdietion,
the Papal Bull of Deposition and Ex-
communiecation, Henry IV of Germany;
John of England and Pope Innocent
III.  The statute of Praemunire (16
Richard 1I, Chapter 5) .. . was passed
in 1393. ... (b) The struggle between
the Kings and Parliament for Power,..
(¢) The Religious Controversy.’”’ See
Holdsworth, Press Control and Copy-
right in the 16th and 17th Centuries,
29 YaleLJ 841 (1920).

5 Iloldsworth, supra, note 4.

6 The activities of the Star Chamber
are discussed in the works, op. cit.,

Collins, 1 Blackstone 301 (1760) ; Millar
v. Taylor, 4 DBurr 2303, 98 ER 201
(1769) ; Donaldson v. Beckett, 4 Burr
2408, 2 BroPC 129 (1774).

728 Eliz 4 (1585). On July 11,
1637, the Star Chamber by decree,
“‘limited the number of founders of
letters for printing to serve the whole
Kingdom to four’’ ... quoted in Kilroe,
op. cit,, supra, note 1.

8 Kilroe, op. cit., supra, note 1. And
see Rogers, A Chapter in the Ilistory
of Literary Property: The Booksellers’
Fight for Perpetual Copyright, 5 I1IL
Rev 551 (1911); Rogers, Some Ilis-
torical Matter Concerning Literary
Property, 7 MichLRev 101 (1908).
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In 1556, Queen Mary granted the Company a charter and
empowered it to promulgate ordinances, provisions, regula-

- tions and by-laws; these could not be contrary to the laws or

statutes of England or in prejudice to the commonweal of
the English Kingdom.® The charter provided that no person
was allowed to practice or exercise any of the arts of printing
unless he was a member of the Company. The Company was
authorized to search, seize, burn or convert to their own use
any books printed which were contrary to law.'® The Society
was likewise empowered to levy fines and imprison any person
violating the law.

The Stationers Company ‘‘has played an important role in
English copyright from 1556 to 1912; the records of entries
in its books is now prima facie evidence of the date of publica-
tion and ownership at the time the entries were made. Its
by-laws or decrees become binding in the printing and selling
of books.”” ' The most important by-laws were as follows:

1. Members were precluded from printing or selling the
works registered by another member without his tonsent and
under penalty of 12 pence for each book printed or offered
for sale.

2. All new books and reprints had to be registered in the
name or names of members of the Company.

The various decrees promulgated by the Court of Star
Chamber aided the monopoly conferred upon the Stationers
Company. As stated above, it enjoined the piracy of books
by unlicensed printers and forbade the importation of books
printed abroad.

In 1640, the Star Chamber was abolished. This meant that
the various regulations restricting the press, the restraints
on unlicensed printing etfectuated by the proclamations and

93 and 4 Philip & Mary (1556):
‘‘That we considering and manifestly
perceiving that several seditious &
heretical books, both in verse & prose,
are daily published, stamped & printed
by divers scandalous, schismatical &
heretical persons, not only exciting our
subjects & liegemen to sedition & dis-
obedience against us, our crown & dig-
nity, but also to the renewal & propa-
gating very great & detestable heresies

against the faith & sound Catholic doe-
trine of holy mother the church; and
being willing to provide a proper rem-
edy in this case....”’

10 In Millar v. Taylor, 4 Burr 2303,
2374, 98 ER 201 (1769), the Sta-
tioners Company was deseribed as ‘“hav-
ing been made a kind of literary com-
stables, to seize all books that iwere
printed contrary to the statute.’’

t1 Kilroe, op. cit., supra, note 1.
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decrees of the Star Chamber, and the charter powers given the
Stationers Company were illegal and no longer effective.'2

Thereafter Parliament in 1643 enacted an ordinance which
prohibited printing unless the book was first licensed and
entered in the Register of the Stationers Company. This
ordinance prohibited printing without the consent of the
owner; and any infringing copies were forfeited to the
owner.!3

The royal decrees of the Star Chamber and the various
ordinances of Parliament formed the basis of the Licensing
Act of 1662 '* which expired in 1694.'® The Licensing Act
prohibited the printing of any book unless first licensed and
entered in the Register of the Stationers Company; it also
prohibited printing without the consent of the owner upon
pain of forfeiture of the book plus a named sum per copy. A
copy of the book had to he deposited with the Stationers Com-
pany at the time of application for a license and at the begin-
ning of the book, the licensor printed a statement that the book
contained Rothing which was ‘‘contrary to the Christian faith,
or the doctrine of discipline of the Church of England, or
against the state and government of this realm, or contrary
to good life or good manners, or otherwise, as the nature and
subject of the work shall require.’’ '®

This Act expressly recognized copyright as a common law
right and further required ownership to be proved in order
to maintain an action under the statute.'?

This legislation was productive of litigation in the courts.
Some of the cases were disputes between different patentees
of the Crown; others, ‘‘whether it belonged to the author,
from his invention or labour; or the King, from the subject
matter.”” But the cases recognized ‘‘that a copyright was a
thing acknowledged at common law.’’ '8

12 Fox,
(1944) 15.

13 The Licensing Ordinances enacted
by Parliament resulted in Milton’s

Canadian Copyright Law 4 William and Mary, c. 24; it expired
in 1694.
16 Op. cit., supra, 14.

17 Fox, Canadian Copyright Law

¢¢ AREOPAGITICA’’ in defense of the lib-
erty of unlicensed printing.

14 Aet of 13 and 14 Car 2, c¢. 9
(1662).

1531 Car 2 (1679). The Licensing
Act of 13 and 14 Car 2 was revived
by 1 Jae 2, e. 7 and continued by

(1944) 17.

18 The following cases are cited and
discussed in Millar v. Taylor, 4 Burr
2303, 98 ER 201 (1769): Atkins v.
Stationers Company (1666): ¢‘That
copyright was a thing acknowledged at
common law’’; Roper v. Streater
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The Licensing Act expired in 1694. It was supplanted by
the Statute of Anne,'? the first English Copyright Act and
the forerunner of English and American copyright legislation.

The Statute of Anne granted to ‘‘the authors or their
assigns’’ the sole right of publication for 21 years for books
printed before the effective date of the Act which was April
10, 1710; for new books not then printed, the right was for a
term of 14 years and for a further term of 14 years if the
author was living at the expiration of the first term. No book
was entitled to protection under the statute until the title
had been entered in the registry books of the Stationers Com-
pany and copies of the work had been deposited in certain
designated libraries of the Kingdom. The statute prescribed
suitable penalties and was subsequently amended by requiring
the notice of entry to appear on every copy of the published
work.2°

It will be recalled that under the Licensing Act copyright
was referred to as a common law right. With the passage of the .
Statute of Anne, the questions tendered the courts in the
“‘great landmark’’ cases of Millar v. Taylor 2! and Donaldson
v. Beckett 22 were whether copyright existed at common law,
whether it was a natural right or one dependent on statute,
and whether the common law right survived the expiration of
the statutory copyright term.23

In Millar v. Taylor, the Court of King’s Bench in 1769 held
that perpetual copyright after publication existed at the com-
mon law and was not taken away or limited by the Statute of
Anne.2* Five years later in Donaldson v. Beckett, the identical
issues were tendered the House of Lords, which by the narrow
margin of six to five reversed the Court of King’s Bench.?®

(1672): ‘‘That the plaintiff, by pur-
chase from the executors of the author,
was the owner of the copy at common
law’’,

198 Anne, c. 19 (1709).

20 Ibid.

21 4 Burr 2303, 98 ER 201 (1769).

224 Burr 2408, 2 BroPC 129
(1774). This case is discussed in detail
in Ball, The Law of Copyright and
Literary Property (1944) 19-25; Rog-
ers, op. cit., supra, note 8.

23 In Tonson v. Collins, 1 Blackstone
301, 321 (1760), the same issue was

“tendered, viz., whether copyright cxisted

independently of the Statute of Anne.
The judges refused to decide the case
sinece ‘‘the whole case was a collusion
and that the defendant was nominal
only and the whole expense paid by the
plaintiff.”’

24 Op. cit., supra, note 21. See Kil-
roe’s discussion of this case and the
role played by Lord Mansfield in the
same, op. cit., supra, note 1.

25 Op. cit., supra, note 22; Kilroe,
op. cit., supra, note 1.
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In this case, James Thomson had written a tragedy entitled
‘“Sophonisiba’’ and a poem entitled ‘*Spring.”” He sold these
works to Andrew Millar. Millar subsequently aequired by
purchase additional literary works written by Thomson. After
Millar’s death in 1768, several of these works were sold at
auction by his executors to Thomas Beckett. Thereafter,
Alexander Donaldson published several of the poems written
by Thomson, and which had been purchased by Millar, in
book form under the title ‘‘Seasons.” On January 21, 1771,
Beckett filed a bill in Chancery and was granted a perpetual
injunction by Lord Chancellor Apslev to enforee a common
law copyright. An appeal was taken to the House of Lords
which submitted five questions in writing to eleven judges of
the common law courts who were sununoned to attend the
House of Lords from time to time in an advisory capacity.2€
The questions were as follows:

1. Whether at common law an author of any book or literary
composition had the sole right of first printing and publishing
the same for sale and might bring an action against any
person who printed, published, and sold the same without his
consent? Eleven judges rendered an affirmative answer
against one in favor of the negative.

2. If the aunthor had such right originally, did the law take
it away on his printing and publishing such book or literary
composition; and might any person afterwards reprint and
sell for his own benefit such book or literary composition
against the will of the author? This question was decided in
the negative by eight to three.

3. If such action would have lain at common law is it taken
away by the Statute of 8th Anne; and is an author by the said
statute precluded from every remedy, except on the founda-
tion of the said statute, and on the terms and conditions pre-
scribed thereby? This question was answered in the affirma-
tive by six to five.

26 Ibid. Kilroe, op. cit., supra, note
1: ““The case of Donaldson vs. Beckett
is the greatest of all cases relating to
English copyright. Both sides of the
question were masterfully presented by
the most able counsel in the Kingdom.
The debate in the House of Lords was
bitter, venomous and acrimonious. The

case is the foundation of English copy-
right law and its greatest landmark.’’
As a result of Donaldson v. Beckett,
the universities obtained an Aect of
Parliament, 15 Geo III, e¢. 53 (1775),
which gave them the perpetual right
to reprint the books given them.
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4. Does the author of any literary composition and do his
assigns have the sole right of printing and publishing the
same in perpetuity by the common law? Seven judges ren-
dered an affirmative answer, four judges, a negative answer.

5. Ts this right in any way impeached, restrained or taken
away by the Statute 8th Anne? This was answered in the
affirmative by six to five.

Thus it was held by a majority of the judges that the per-
petual rights conferred by the common law existed only so
long as the work remained unpublished, but that upon publica-
tion, the common law rights were abrogated and the extent
and duration of the rights conferred by the statute were
measured by the terms preseribed by such legislation. Finally
in Jeffreys v. Boosey, it was held that copyright did not exist
at common law but that on the contrary, it was the creature of
statute.2”

The Act of 1709 was replaced by the Literary Copyright
Act of 184228 which remained the governing statute as to
literary property until it was repealed by the Copyright Act
of 1911.2° This act defined ‘‘books’’ to include ‘‘volume, part
or division of a volume, pamphlet, sheet or letterprint, sheet
of music, map, chart or plan’’ separately published. The term
of copyright was extended to 42 years after publication or the
life of an author, plus seven vears, whichever was the longer.3°

Engravings and prints were protected by four acts. The
first was enacted in 1734, and the term of protection was four-
teen vears.®! The Act of 1776 extended the term to 28 vears.32
Lithographs were accorded protection by the International
Copyright Act of 1852.3% The Sculpture Copyright Act of
1814 extended copyright to statuary, models and busts.®*
The Bulwer-Lytton Aet protectéd the right of public perform-
ance in dramatic works.3® Performing rights in musical

27 Jeffreys v. Boosey, 4+ HLC 815
(1854). But c¢f. Fox, Canadian Copy-

right Law (1944) 19.
285-6 Vic c. 45 (1842). By the

30 Op. cit., supra, note 28.

318 Geo II, c¢. 13 (1734). The
Prints and Engravings Copyright Aect
of 1836, 6-7 Will IV, c¢. 59; Engraving

Act of 54 Geo III, c. 56, s. 4 (1814),
the term of copyright was extended to
28 years fromn the date of publieation,
and ‘‘if the author shall be living, at
the expiration of that period for the
rest of his life.”’

29 1-2 Geo V,c. 46 (1911).

Copyright Act of 1766, 7 Geo IIT, c. 38;
Prints Copyright Act of 1777, 17 Geo
111, ¢. 57.

32 Ibid.

33 15-16 Vie e. 12, 8. 14 (1852).

34 54 Geo 1T, ¢. 56 (1814).

353-4 Will IV, ¢, 15 (1833).
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compositions were recognized by the 1842 Act.3¢ The Copy-
right (Musical Compositions) Act was passed in 1882 ‘“to pro-
tect the public from vexatious proceedings for the recovery of
penalties for the unauthorized performance of the same.’’ 37
A Mr. Harry Wall conceived the idea of collecting royalties on
performing rights on a vast scale and carried on his business
under the name of the Copyright Performing Right Protection
Office. He secretly purchased the performing rights to a
great many musical compositions and declined to announce
to the public or users of music the compositions in which he
claimed rights, except upon pavment of 21 guineas for each
composition concerning which he gave this information. Wall
ruthlessly enforced his claims.

Wall’s activities 3® prompted an investigation by Parlia-
ment with the result that the 1882 Act required the copyright
owner in order to retain the right of performance, to publish
a notice reserving such right on the title page of every pub-
lished copy of the music.3®

In 1862 Parliament passed the Fine Arts Copyright Act
which extended protection to paintings, drawings and photo-
graphs for the life of the author and seven years after his
death. This protection was lost if the anthor in selling the
original failed to obtain a written reservation of copyright
from the purchaser.4°

In 1875 A Royal Commission was appointed to appraise the
copyright laws of England. This report which was published
in 1878 stated:

‘‘The law of England . ..... consists partly of the pro-
visions of fourteen Acts of Parliament, which relate in
whole or in part to different branches of the subject, and
partly of common law principles, nowhere stated in any
definite or authoritative way, but implied in a consider-
able number of reported cases scattered over the law
reports.

“The first observation which a study of the existing
law suggests is that its form, as distinguished from its
substance seems to us bad. The law is wholly destitute of

36 5-6 Vie c. 45 (1842). practice and Wall was sentenced to
37 4546 Vic e, 40 (1882). three months in prison. Re Wall, 4
38 Wall and his solicitor were ar- TLR 749 (1888).

raigned in courts for illegal conduct 39 Op. cit., supra, note 37.

in prosecuting these claims. The solici- 40 25-26 Vic, c. 68 (1862).

tor was suspended for two years from
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any sort of arrangement, incomplete and often obscure,
and even when it is intelligible upon long study, it is in
many parts so ill-expressed that no one who does not give
such study to it can expect to understand it.

¢The common law principles which lie at the root of the
law have never been settled. The well known cases of
Millar vs. Taylor, Donaldson vs. Beckett, and Jeffreys vs.
Boosey, ended in a difference of opinion amongst many of
the most eminent judges who have ever sat upon the
Bench. .

“‘The fourteen Acts of Parliament which deal with the
subject were passed at different times between 1735 and
1875. They are drawn in different styles, and some are
drawn so as to be hardly intelligible. Obscurity of style,
however, is only one of the defects of these Acts. Their
arrangement is often worse than their style. Of this the
Copyright Act of 1842 is a conspicuous instance.

“The law is not only arbitrary in some points, but is
incomplete and obscure in others. The question whether
there is such a thing as copyright at common law apart
from the statute, has never been decided, and has several
times led to litigation; yet the courts have always leant
to the opinion that there is no copyright independent of
statute;—at all events they have never positively decided
that there is.”” 4!

In 1911 the copyright laws of England were revised, con-

solidated and amended.*? It repealed all of the earlier copy-
right statutes except that section of the Fine Arts Copyright
Act of 1862 which penalized the fraudulent alteration of
artists’ work, and two short penal Acts dealing with the sale
of pirated copies of musical works.#®* Common law copyright
in unpublished works was abolished, with the result that
copyright in published and unpublished works was assimilated
except as to the areas and terms of protection.*® Since Eng-
land is a member of the International Copyright Couvention
registration is no longer necessary and copyright is secured

41 Copyright Commission, 13 Law
Journal 397, 416, 430 (1878).

421 and 2 Geo V, ¢. 46 (1911). For
a  discussion of the 1911 Aect, see
Copinger & James, Law of Copyright
(8th Ed 1948).

43 Ladas, The International Protec-
tion of Literary and Artistic Property
(1938), 879 fl.

44 bid., at 885. A published work

is protected, regardless of the nation-
ality or residence of the author, ‘‘if the
work was first published within sueh
parts of Ilis Majesty’s dominion to
which the Aet extends.”” An unpub-
lished work is protected ouly if the
author ‘‘was at the time of the mak-
ing of the work a British subject or
resident within such part of Ilis
Majesty’s Dominions as aforesaid.”’
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an author by the act of creation and no formality of any kind
is required.4®

It is believed that Great Britain’s latest legislation dealing
with copyright is the Dramatic and Musical Performers’ Pro-
tection Act of 1925.4¢ This statute provides that if any person
knowingly makes any record, directly or indirectly, from or
by means of the performance of any dramatic or musical work
without the consent in writing of the performers, he shall be
guilty of an offense and liable on summary convietion to a
fine not exceeding 40s. for each record in respect of which an
offense is proved, but not exceeding 50 pounds in respeet to
any one transaction.4”

21. CONSTITUTIONAL BASIS OF COPYRIGHT LEGISLATION.

We have discussed elsewhere the constitutional basis of
copyright legislation.! Briefly stated, statutory copyright
is a limited monopoly created by federal statute. Congress’
authority to enact copyright legislation is derived from the
Constitution which provides that ‘“The (‘ongress shall have
power . .. .. To promote the Progress of Science and useful
Arts, by securing for limited times to Authors and Inventors
the exclusive Right to their respective Writings and Dis-
coveries,”’ 2

At the outset the power given Clongress is limited and not
general. Congress is not empowered by the Constitution to
pass laws for the protection and benefit of authors and inven-
tors except as a means ‘‘to promote science and the useful
arts.”” Thus the monopoly conferred by Congress is tor the
purpose of promoting progress.3

Obviously, the constitutional authorization is not to be read
and interpreted literally. The various phrases in this clause

45 [bid., 890. legislation.  See Musieal Performers’
46 15 and 16 Geo V, c. 46 (1925). Protection Assn. v. British Interna-

tional Pietures (1930), 46 TLR 485;
Gramaphone Co., Ltd. v. Stephen Car-
wardine & Co. (1934), 1 Ch 450,

I Infra, § 10.

2 The Constitution ot the TUnited

47 This statute is not technieally
speaking a copyright Act, since it docs
not deal with rights in work, but with
the rights of performers in works. Such
performers do mnot by rcason of the

Act acquire any proprictary right in
their performance which could be pro-
tected by injunetion or otherwise, but
that their right thereunder is to enforee
the summary remedies granted by this

States (Gov 't Printing Office 1938) 236.

3 See H.Rep’t No. 2222 whieh accom-
panied IIR 28192 60th Cong 2d Sess
(1909) ; White v. Kimmel, 94 FSupp
502 (DC Cal 1950).
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are and have received a broad and liberal construction com-
parable to the broad and liberal interpretation given to the
concept of interstate commerce.* Thus copyright legislation
implementing this clause has made the subject matter of copy-
right co-extensive with the constitutional aunthorization.’
The liberal interpretation to be given this clause is illus-
trated by the Sarony case wherein the Supreme Court fur-
nished enlarged definitions of the phrase, ““aunthors’ and
““writings.””  ‘‘Author,”” was defined as ‘“he to whom any-
thing owes it origin; originator; maker; one who completes
a work of science or literature.”’
, With reference to the phrase ‘‘writings’", the Court said:

““‘So, also, no one would now eclaim that the word
‘writing’ in this clause of the Constitution, thongh the
only word used as to subjects in regard to which anthors
are to be secured, is limited to the actual seript of the
author and excludes books and all other printed matter.
By ‘writings’ in that clause is meant the literary produe-
tions of those authors, and Congress very properly has
declared these to include all forms of writing, printing,
engraving, etching, etc., by which the ideas in the mind
of an author are given visible expression.’’ €

Prior to the enactment of the Townsend Amendment,”
which added motion-picture photoplays 8 and motion pictures
other than photoplays ® to the subject matter of copyright,
the courts held that cinematographic works were protected by
the copyright statute then in force.'® Similarly the Suprene
Court had no difficulty in extending the phrase, ‘‘writings’’

4 E.g., Gibbons v. Ogden, 9 Wheat
(US) 1, 189, 6 LEd 23 (1824); Pensa-
cola Telegraph Co. v. Western TUnion
Telegraph Co., 96 US 1, 9, 25 LEd 708
(1878); North American Co. v. Securi-
ties & Exchange Co., 327 US 686, 66
SCt 785, 90 LEQ 945 (1946); United
States v. Yellow Cab Co., 332 US 218,
67 SCt 1560, 91 LEd 2010 (1947).
And sece Iumes, Trend of Deeisions
Respecting the Power of Congress to
Regulate Interstate Commerce, 26 ADB
AJ 846 (1940); Ballentine, The Fed-
eral Power Over Interstate Commeree
Today, 25 ABAJ 252 (1939).

5 Cf. Bleistein v. Donaldson ILitho-
graphing Co., 188 US 239, 23 SCt 298,
47 LEd 460 (1903), with Baker v.

Selden, 101 TS 99, 26 LEd 841 (1879),
and IHiggins v. Keuffel, 140 US 428
11 SCt 729, 35 LEd 503 (1891).

€ Burrow-Giles Lithographic Co. v.
Surony, 111 TS 53, 4 8§Ct 279, 28 LEd
349 (1884). Sce also Alfred Bell &
Co., Ltd. v. Catalda Fine Arts, Inec.,
191 F24 99 (24 Cir 1951).

7 Aet of August 24, 1912, c. 356,
A7 STAT 488,

817 USCA § 5(1) (Supp 1951).

9 /bid., § 5(m).

10 Kalem v. Ilarper Bros.,, 222 US
55, 32 SCt 20, 56 LEA 92 (1911);
Edison v. Lubin, 122 Fed 240 (3d Cir
1903) ; American Mutoscope & Bio-
graph Co. v. Edison Mtg. Co., 137 Fed
262 (D NJ 1905).

b
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to cover radio, radiobroadcasting '' and the latter term com-
prehends television.'2

The only limitations on the phrase ‘‘writings’’ are the
requirements that they be original and reduced to a tangible
form. We shall discuss originality elsewhere,'? but originality
in the copyright sense does not mean that the work must be
novel, i.e., the first of its kind in existence.'* All that the law
requires is that the work reflect independent and creative
effort.'s

Practical considerations have prompted the courts to require
the writings of an author to be reduced to tangible form.!'® As
we shall discuss elsewhere,!'? copyright protects the order of
ideas. But the courts cannot protect evanescent ideas until
or unless they have been clothed in physical form. The
observation of Justice Yates in his dissenting opinion in Millar

v. Taylor is still pertinent:

t1 Buek v. Jewell-La Salle Realty
Co., 283 US 191, 51 SCt 410, 75 LEd
971 (1931).

12 Warner, Radio & Television Law,
§ 7

t3 Pgssim, §§ 30 and 153.

14 Gerlach-Barklow v. Morris & Ben-
dien, 23 F2d 158, 161 (2d Cir 1927);
Hoague-Sprague v. Meyer, 31 F2d 583,
586 (D NY 1929); Alfred Bell & Co.,
Ltd. v. Catalda Fine Arts, Ine.,, 191
F2d4 99, 103 (2d Cir 1951): ‘‘It is
clear that nothing in the Constitution
commands that eopyrighted matter be
strikingly unique or novel. . .. All that
is needed to satisfy both the Conmstitu-
tion and the statute is that the ‘author’
contributed something more than a
‘merely trivial’ variation, something
recognizably ‘his own.’” Originality in
this context ‘means little more than
a prohibition of actual copying.” No
matter how poor artistically the
‘author’s’ addition, it is enough if it
be his own. Bleistein v. Donaldson
Lithographing Co., 188 US 239, 250,
23 SCt 298, 47 LEd 460.”’

15 Golding v. RKO Pictures, Inec., 35
Cal2d 690, 221 P24 95, 99 (1950):
¢¢ ¢It is not essential that any produc-
tion, to be original or mew within the
meaning of the law of copyright, shall

be different from another . . . the true

test of originality is whether the pro-
duction is the result of independent
labor or of copying.” Drone, Copy-
rights, cited with approval in Fred
Fisher, Ime. v. Dillingham, D.C., 298
F 145, 151.’° But c¢f. Amsterdam v.
Triangle Publications, Inc., 189 F2d
104, 106 (3d Cir 1951): ‘‘We think
there is no doubt that in order for a
map to be copyrightable its prepara-
tion must involve a modicum of creative
work. . . . Moreover we regard the rule
as in accord with the spirit and intent
of Article I, Section 8, clause 8, of the
Constitution which is the basic anthor-
ity for the granting of copyrights.’’
But c¢f. Alfred Bell & Co., Ltd. v.
Catalda Fine Arts, Ine., 191 F2d 99
(2d Cir 1951); Yankwich, Originality
in the Law of Intellectual Property
(1951) 11 FRD 457.

16 Dellar v. Samuel Goldwyn, Ine.,
150 F2d 612 (2d Cir 1945) cert. denied,
327 US 790, 66 SCt 802, 90 LIid 1016
(1946) ; Decker v. Loew’s, Ine., 133
F24d 889 (7th Cir 1943), cert. denied,
319 US 772, 63 SCt 1438, 87 L Ed
1720 (1944); Gropper v. Warner Bros.
Pictures, 38 FSupp 329 (8D NY 1941) ;
Eichel v. Marein, 241 Fed 404, 408
(D NY 1913).

17 Passim, §§ 151 and 154.
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‘Now where are the indicia or distinguishing marks of
ideas? What distinguishing marks can a man fix upon a
set of intellectual ideas so as to call himself the proprietor
of them? They have no earmarks upon them.”’ '8

22. COPYRIGHT LEGISLATION IN THE UNITED STATES.

Copyright legislation ! in the United States had its inception
in the recommendations of the Colonial Congress to the
several colonies or states:

‘“to secure to the authors or publishers of any new
books not heretofore printed, being citizens of the United
States . . . . the copyright of such books for a certain
time n(2)t less than fourteen years from the first publica-
tion.”’

The Colonial Congress likewise proposed a renewal of
the term of copyright for another term of not less than 14
years for the authors ‘‘if they shall survive the term first
mentioned and to their executors, administrators and assigns.”’
The rights recommended to be granted were the ‘‘exclusive
right of printing, publishing and vending.’’ 2

Three of the original thirteen states, Connecticut, Massa-
chusetts and Maryland, passed copyright legislation prior to
the recommendations for the protection of literary works
made by the Colonial Congress.* All of the thirteen states,

184 Burr 2303, 2366 (KB 1769).
See Jeffreys v. Boosey, 4 HLCas 815,
965 (1854): ‘“Tolat irrevocable verbum,
whether borne on the wings of the wind
or the press and the supposed owner
loses all control over them. . .. He has
produced the thought and given it utter-
ance, aud, -e0 instante, it escapes his
grasp.’’

1 Solberg, Copyright Enactments of
the United States (Copyright Office,
Bulletin No. 3, Washington, 1906), con-
taing copies of the Colonies’ Copyright
Aect and all the Copyright Acts passed
by the United States Congress to 1906.
For an excellent summary and outline
of copyright legislation in this country
see Testimony of E. P. Kilroe, Hearings
on Revisions of Copyright Laws (The
Duffy Bill), 74th Cong 2d Sess (1936)
at 1195 et seq.

2 Kilroe, supra, note 1.

2

3 Ibid.

4 E.g., Massachusetts. — Preamble to
the copyright law of Massachusetts,
entitled ‘“An act for the purpose of
securing to authors the exclusive right
and benefit of publishing their literary
productions, for 21 years,”’ passed
Mareh 17, 1783:

‘“Whereas the improvemcnt of knowl-
edge, the progress of civilization, the
public weal of community, and the ad-
vancement of human happiness, greatly
depend on the efforts of learned and in-
genious persons in the various arts and
sciences: As the principal encourage-
ment such persons can have to make
great and beneficial exertions of this
nature, must exist in the legal security
of the fruits of their study and in-
dustry to themselves; and as such
security is one of the matural rights
of all men, there being uo property
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except Delaware enacted copyright statutes prior to the adop-
tion of the Constitution.®

Since state legislation effectnated the recommendations of
the Colonial Congress, the statutes were substantially the
same. There were variations in the term of copyright and the
penalties for infringement. But for the most part, they were
similar. A good example is the statute passed by the state
of New Jersey in 1783:

a) works protected: ‘‘any book or pamphlet not yet
printed;”’
 b) rights granted: ‘‘the exclusive right of printing and
publishing ;*’

¢) persons entitled to benefits: protection extended only
to works of an author ‘‘being an inhabitant or resident in the
United States of America and his heirs and assigns;’’

d) term of copyright: 14 years from the date of first
publication with a renewal of 14 years ‘‘to the author thereof
if then living, his heirs and assigns;”’

e) penalty for infringement: ‘‘double the value of all the
copies of such book or pamphlet so printed, introduced, dis-
tributed, vended, or exposed for sale;’’

f) registration: title of the book or pamphlet with the name
of the author, assignee, or proprietor must be registered in
the office of the Secretary of State.®

The deficiencies of state copyright legislation were obvious.
The statutes were limited in their operation to the boundaries
of each state; if an author desired protection in several states,
it necessitated compliance with a multitude of state laws.

Upon the adoption of the Constitution in 1789, the copyright
laws of the several states became void.

The need for a uniform national law was evident. In 1790,
the first federal copyright statute was enacted. This act
furnished protection to the author or his assigns of any ‘“‘book,
map or chart’’ for a 14 year term with a privilege of renewal
for another 14 years. The rights granted under this legisla-
tion were restricted to the sole rights ‘‘of printing, reprinting,
more peculiarly a man’s own than that ingenious persons to write useful books
which is produced by the labour of for the benefit of mankind.’’

his mind ; 6 Kilroe, op. cit., supra, note 1.
¢¢Therefore, to encourage learned and 6 Ibid.
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publishing and vending.”’” In 1802, designs, engravings,
etehings and prints were protected for the first time.2 In 1831
a revised consolidated statute was enacted which furnished
protection to authors and composers of musical compositions;
this right was limited to the printing and sale of 1nusical com-
positions.®

In Wheaton v. Peters,'® decided in 1834, and one of the first
copyright cases that was decided by the Supreme Court, the
same questions were tendered as in Donaldson v. Beckett.!!
The Supreme Court reached the same conclusions as the House
of Lords: that while literary property was protected at com-
mon law, registration of works protected by the statute super-
seded such common law rights; and that upon publication
without compliance with the requirements of the statute, such
common law rights were lost.

To return to copyright legislation, in 1856, the statute
was extended to dramatic compositions, with the exclusive
right of public performance in the owner or proprietor thereof.
Protection was restricted to the ‘‘grand performing’’ rights
or dramatic rights and extended to music only if the latter
was part of a dramatic work.!'2

Subsequent legislation extended copyright protection to

photographs and negatives,'3

7 Aet of May 31, 1790, 1 STAT 124,

8 Act of April 29, 1802, 2 STAT 171.
This legislation required the notice or
claim of copyright to be inserted on
the title page or the page immediately
following of all printed books. See
also the Act of February 15, 1819, Kil-

___Toe, op. cit., supra, note 1, wherein the

cireuit courts were glven- jurisdietion, -
both at law and at equity, of copy-
right cases.

9 Act of February 3, 1831, 4 STAT
436. The Committee on the Judiciary
whieh reported out this bill said: ‘It
has furthermore been claimed, and, it
seems to your committee, with propriety,
that the law of copyright ought to
extend to musical compositions as does
the English law. It has been the aim
of your committee, in preparing the
accompanying bill, to bring the two
statutes into one, and to make that
free from the objections alluded to,

paintings, drawings, statues,

but chiefly to enlarge the period for
the enjoyment of copyright, and
thereby to place authors in this coun-
try more nearly upon an equality with
authors in other countries.’’

108 Pet 591, 8 LEd 1055 (1834).
The first reported copyright case under
the Copyright Act of 1790, op. cit.,
supra, note 7, was King v. Force, 14
FedCas 521 (1820), wherein “noncom-
pliance with the statutory formality of
the date of deposit of title of a map
to be engraved on the map, invalidated
the copyright.

114 Burr 2408, 2 BroPC (1774).

12 Act of August 18, 1856, 11 STAT
138.

13 Aet of March 3, 1865, 13 STAT
540. Prior to the enactment of this
law, it had been hLeld that a photograph
was not a print, cut, or engraving. See
Wood v. Abbott, 5 Blateh 325, 30 Fed
Cas 424 (D NY 1866).
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sculpture, and models or designs for works of the fine arts.'?
The Act of July 8, 1870, which codified the various copyright
acts, also granted to authors the right to translate and drama-
tize their works.'® Prior to the 1870 legislation, translations
were not protected by the copyright laws.'® Similarly the
right to transform a novel or other literary work into a drama
was secured to authors for the first time.'”

In 1873, Congress effectuated a codification of the 1870
Act. The following works were protected: books, maps,
charts, dramatic or musical compositions, engravings, cuts,
prints, photographs and negatives thereof, paintings, draw-
ings, statues, statuary, chromos, models or designs intended
to be perfected as works of the fine arts, public performance
of a dramatic composition, and the right to dramatize and
translate works. '8

In 1874, commercial prints or labels, restricted to pictorial
illustrations of works connected with the fine arts were regis-
terable ; however, ‘‘no prints or labels designed to be used for
any other articles of manufacture shall be entered under the
copyright law, but may be registered in the Patent Office.”” '®

The movement for international copyright reciprocity re-
sulted in the enactment by Congress in 1891 of the Chace
Copyright Act.2° This legislation for the first time extended
the copyright privilege to foreign and non-resident authors
upon their compliance with the following conditions: entry of
title, notice and deposit had to be effectuated ‘“on or before
the day of publication in this or any foreign country;’’ and
all books, photographs, chromos or lithographs had to be
“printed from type set within the limits of the United States
or from plates made therefrom, or from negatives or drawings
on stone made within the limits of the United States.’’?!
The latter, which was referred to as the ‘“American Manu-

14 Act of July 8, 1870, 16 STAT 212. 1874 and 1891: Act of August 1, 1882,
15 I bid, 22 STAT 181, which provided that

16 In Stowe v. Thomas, 23 FedCas
201 (CC Pa 1853), it was held that a
German translation of ‘‘Uncle Tom’s
Cabin’’ was not an infringement of
the copyright.

17 Op. cit., supra, note 14,

18 Act of December 1, 1873, 17 STAT
83.

19 Act of June 18, 1874, 18 STAT
78.  Additional legislation between

manufacturers of designs for molded
decorative articles, tiles, plaques, or
articles of pottery or metal subject to
copyright might put the eopyright mark
on the back or bottom of such articles.

20 Act of March 3, 1891, 26 STAT
1109. And see SRep’t 1188, which
accompanied S 2496, 49th Cong 1st
Sess (1886).

21 Ibid.
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facturing Clause’ was amended in 1949. The 1949 legislation
will be discussed passim, in this section.

In 1897, Congress enlavged the performing rights of authors
by extending the copyright privilege to the performing rights
in all music, whether for profit or otherwise. Thus, the ‘““small
performing rights’’ in a musical composition were pro-

tected.22

The most significant development in copyright legislation,
and the last major revision, was the Act of March 4, 1909.23

To quote Howell:

22 Act of January 6, 1897, 20 STAT
481. And sce HRep’t No 741, 54th
Cong 1st Sess (1897):

U. S. Congress. Iouse. Committee
on Patents. Musical Compositions. Re-
port accompanying HR 7015 to amend
copyright law to provide for heavier
penalties for infringement of musieal
copyright. Submitted by J. D. Hicks,
May 11, 1898. Washington, U. S. Govt.
Print. Off. 1898. 5 p. (US 55th Cong
2d Sess. House. Report 1289).

U. 8. Congress. IIouse. Committee
on Patents. Musical, Dramatic and
Operatic Works. Report amending HR
1978, to amend copyright law to secure
musical compositions the same protee-
tion as those of dramatie character, and
to exact a penalty for misuse of dra-
matic and operatic works. Submitted
by W. T. Draper, March 12, 1896.
Washington, U. 8. Govt. Print. Off.,
1896. 2 p. (U. S. 54th Cong 1st Sess.
Ilouse. Report 741).

TU. S. Congress. House. Committee
on Patents.  Musical, Dramatic and
Operatic Works. Report favoring S
2306; to amend Sece. 4966 of Copyright

© Law -8u-as lv inelude musieal eomposi-

tions, and to exact a penalty for mis-
use of dramatic and operatic works.
Submitted by W. F. Draper, Dee. 7,

1896. Washington, U. 8. Govt. Print.
Off., 1896. 2 p. (U. 8. 54th Cong 2d
Sess. House. Report 2290).

23 Act of March 4, 1909, c. 320, 35
STAT 1075. For the legislative history
of the 1909 legislation, see the fol-
lowing:

U. S. Congress. Ilouse. Committee
on Patents. Arguments Before the Com-
mittee on Patents of the House of
Representatives Conjointly with the

Senate Committee on Patents, on HR
19853; to amend and consolidate the
acts respecting copyright. June 6-9.
1906. Washington, U. S. Govt. Print.
Oft., 1906. 206 p.

U. 8. Congress. House. Committee
on Patents. Arguments Before the Com-
mittee on Patents of the Ilouse of
Representatives on IIR 11943; to
amend Title 60, Chapter 3, of the Re-
vised Statutes of the United States
relating to Copyrights, so as to permit
renting or loaning musical works. May
2, 1906. Washington, U. S. Govt. Print.
Off., 1906. 25 p. Letters and Opinions
on HR 11943 are published in Argn-
ments before the Committee on Patents
of the House of Representatives on HR
18851, May 17, 1906. Arguments con-
tinued, May 3, 1906. Washington, U. 8.
Govt. Print. Off., 1906. 23 p.

U. 8. Congress. Ifouse. Committee
on Patents. Arguments Before the
Copyright Subceomnmittee of the Com-
mittee on Patents, Ilouse of Representa-
tives, on Common-law Rights as Applied
to Copyright (section 4, HR 21592)
January 20, 1909. Washington, U. S,
Govt. Print. Off., 1909. 42 p.

U. 8. Congress. Senute. Committee
on Patents. Arguments Before the Com-
mittees on Patents of the Senate and
House of Representatives, Conjointly,
ou the Bills S 6330 and IIR 19853;
to amend and consolidate the acts re-
specting copyright. June 6-9, Decem-
ber 7-11, 1906. \Vashington, T. &,
Govt. Print. Off., 1906. 217 p. Senate
Bill 6330 is identical with HR 19853.
Statements by Samuel L. Clemens
(Mark Twain), Rev. Edw. Everett Iiale,
and others.

Hearings before the Committee on
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“‘The Copyright Act of 1909 was the outcome of several
years of painstaking labor and extensive discussion on the
part of every interest involved, including eminent mem-
bers of the bar. Care was taken to use in the text, so far
as possible, words and phrases which had already received
judicial construetion; and around it has grown during the
last 30-odd years a considerable body of court decisions.
In its final form, however, the Act was very largely a com-
promise measure, being a composite of several tentative
bills and proposals embodying different points of view
and ‘interests, and changes appear to have often been
made in one place without the necessary corresponding
changes in other places, resulting in a lack of clearness
and coherence in certain sections which has caused no
little perplexity in the practical administration of the
Act, not to speak of disturbance in the mind of the in-
terested public.

Moreover, the subsequent development of the movies
and the radio and the changes in the business methods
and practices have brought new factors to be reckoned
with, and while the courts have found the terms of the Act
fairly adaptable to meet the situation, there has been a
lack of uniformity in their application to particular cases.
However, some notable improvements over the old law
were achieved, among which may be mentioned :

(1) Making the subject-matter of copyright include
‘all the writings of an author,” thus broadening the field
in conformity with the Constitution.

(2) Exempting books of foreign origin in foreign lan-
guages from the need of being reprinted in the United
States (this being the greatest advance from the inter-
national standpoint).

(3) In case of published works, making copyright date
from publication with notice, instead of filing the title,
which often took place long before the work was ready for
publication.

(4) Making statutory copyright available for unpub-
lished works designed tor exhibition, performance or oral
delivery.

(5) Extending the renewal term of protection by 14
years, to bring the possible maximum term of protection
up to 56 years.

(6) Making the certificate of registration prima facie
evidence of the facts recorded in relation to any work.’’ 24

Patents of the Scnate and House on IiRep’t No. 2222, whieh accompanied
pending bills to amend and consolidate IR 28192, 60th Cong 2d Sess (1909).
the copyrights acts, March 26, 27, 28, 24 Howell, The Copyright Law
1908 Govt. Printing Office, 1908; gee (1948) 7-8.
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The 1909 Act effected other changes in the law:

7. It granted to authors the right to mechanically reproduce
their music. Mechanical reproduction rights via phonograph
records, pianola rolls, ete., were restricted to musical composi-
tions published and copyrighted after July 1, 1909. In addi-
tion, if an author permitted his musical compositions to be
mechanically reproduced, other manufacturers could record
such musical works upon payment of a license fee of two cents
for each record or roll manufactured. This is the ‘‘compul-
sory license’’ provision of the Copyright Act.25

8. It granted authors the right to novelize their works, viz.,
convert a dramatic work into a novel.2¢

In 1912, the Townsend Amendment effected minor changes
in the Copyright Act of 1909. Motion picture photoplays
and motion pictures other than photoplays were added to the
classification of copyrightable works. Section 11 of the 1909
Act (now section 12 of the Copyright Code) was amended by
the inclusion of express directions for the deposit of title
and description and of a certain number of prints from the
scenes, acts or sections of each motion picture to be copy-
righted. The Act of 1912 further amended section 25 (§ 101
of the Copyright Code) by providing for special limited dam-
ages in the case of infringement of dramatic or non-dramatic
works by motion pictures, where the infringer was unaware
that he was infringing and that such infringement could not
reasonably have been foreseen.??

25 The mechanical reproduction rights on Patents. Motion Picture Films., Re-

were granted to authors to nullify the
decision of the Supreme Court in White-
Smith Music Publishing Co. v. Apollo
Co., 209 US 1, 28 SCt 203, 52 LEd 367
(1908), which held that a perforated
music roll, mechanically reproducing a
song was not a copy, hence neither a
performance of the song nor an in-
fringement thereof.

26 Cf. Fitch v. Young, 230 Fed. 743
(D NY 1916), and Herview v. Ogilvie
Publishing Co., 169 Fed 978 (CC NY
1909).

27 Act of August 24, 1912, 37 STAT
488; Act of March 2, 1913, 37 STAT
724; Act of March 28, 1914, 38 STAT
311. And see the following:

U. 8. Congress. Senate. Committee

port favoring HR 24224, to amend
Copyright Act by adding two classes of
works (1) motion picture photoplays
and (2) motion pictures other than pho-
toplays. Submitted by Norris- Brown,
July 8, 1912. Washington, U. 8. Govt.
Print, Off,, 1912. 3 p. (US 62d Cong
2d Sess. Senate: Report 906). Includes
House, Report 756, 62d Cong 2d Sess
3 p.

U. 8. Congress. llouse. Committee
on Patents. Townsend Copyright
Amendment. Complete file of argu-
ments before the Committee on Patents,
House of Representatives, on HR 15263
and HR 20596, commencing January
24-April 3, 1912. Washington, U. 8.
Govt. Print. Off., 1912. 116 p. State-
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In 1947, Congress codified and enacted into positive law the
various provisions of law contained in the United States Code
relating to copyrights.2® This codification did not effectuate
any changes in the substantive law of copyrights. The pur-
pose of the 1947 legislation was ‘‘to enable anyone interested
in the copyright law to find all the positive statutory law on
the subject in one place.’’ 2°

In 1949, Congress amended the ‘‘ American Manufacturing
Clause’’ and other provisions of the Copyright Code dealing
with copyright registration in the United States of all works
produced in foreign countries.®® The 1909 Act required
all foreign authors and publishers to pay a $4 fee and send
to the Copyright Office one copy of their book and other work
in order to secure registration in this country. The prior law
also required foreign authors and publishers of books and
periodicals written in the English language to do two things

to obtain copyright in the United States:

a) register the book or periodical in the Copyright Office
within 60 days of publication abroad;

b) manufacture the work in the United States thereafter.

The 1949 legislation still requires authors and publishers
of foreign works to pay a $4 fee; however, they are given an

ments of Hon. Ligon Johnson, Hon. Ed-
ward W. Townsend, Augustus Thomas,
and others on infringement of copyright
for dramatic and musical eompositions
by the moving-picture interests.

U. S. Congress. House. Committee
on Patents. Townsend Copyright
Amendment. First-Second hearings be-
fore Committee on Patents, House of
Representatives, on HR 15263. Febru-
ary 14 and 21, 1921. Washington, U. 8.
Govt. Print. Off., 1912, 2v,

U. 8. Congress. House. Committee
on Patents. Townsend Copyright
Amendment. Hearings before the Com-
mittee on Patents, House of Representa-
tives, on HR 22350, April 17, 1912
Washington, U. S. Govt. Print. Off.,
1912. 9 p. Statement of Mr. J. J.
O’Connell, representing the motion-
picture interests of the United States.

U. S. Congress. House. Committee
on Patents. Townsend Copyright
Amendment.  Statements before the

Committee on Patents, House of Repre-
sentatives, of Hon. Ligon Johnson and
Hon. E. W. Townsend relative to HR
15263. January 24, 1912. Washington,
U. S. Govt. Print. Off., 1912. 5 p.

The following minor amendments
were also effectuated: Act of December
18, 1919, 41 STAT 369, deletion of a
phrase in § 21 of the 1909 Act; Act of
July 3, 1926, 44 STAT 818, amendment
to § 15 of 1909 Aect; Act of May 23,
1928, 45 STAT 713, amendment to
§§ 57 and 61 of the 1909 Aect.

28 Act of July 30, 1947, e. 391, 61
STAT 652, 17 USCA § 1 et seq. (Supp
1951).

29HRep’t 254, which accompanied
HR 2083, 80th Cong 1st Sess (1947).
On October 31, 1951, by Public Law
No. 248, 65 STAT 710, the 82d Cong
1st Sess effectuated minor typographical
corrections in the Copyright Code.

30 Act of June 3, 1949, c. 171, 63
STAT 153.
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option of sending an additional copy of the work and a library
card instead of paying the $4 fee.

The 1949 Amendment changes the American manufacturing
clause by allowing 6 months for registration in the Copyright
Office and five years within which to manufacture in this coun-
try. More importantly it permits American publishers to
import, subject to duty, 1500 copies of a book which may be
manufactured abroad, to test the market and thus determine
whether the book can be profitably published in this country.3!

On July 17, 1952, effective January 1, 1953, Congress
enacted new legislation recognizing performing and recording
rights in lectures, sermons, addresses and other nondramatic
literary works.32 This legislation is of extreme significance
to the radio and television industries and is discussed in
greater detail elsewhere.33

As a matter of historical interest between 1828 and 1898,
Congress passed eight private copyright bills taking works
out of the public domain and giving them copyright protection.
In one bill, the United States paid $10,000 for a work and
then placed it in the public domain.34

31 Sce SRep’t No. 375 and HRep’t 33 Passim, §§ 121 and 122.

No. 238, \.vhich accompanied HR 2285, 34 Op. cit., supra, note 1.
81st Cong 1st Sess (1949).

32 Publie Law 575—82d Cong Ch
923, 66 STAT. 752.
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THE SUBJECT MATTER OF COPYRIGHT PROTECTION

§ 30. General Discussion.

31. The Subject Matter of Copyright.

3la. Books, Including Composite and Cyclopaedic Works, Directories,
Gazeteers, and other Compilations.

31b. Periodicals including Newspapers.

31c. Lectures, Sermons and Addresses Prepared for Oral Delivery.

31d. Dramatic or Dramatico-Musical Compositions.

31le. Musical Compositions.

31f. Maps.

31lg. Works of Art.

31h. Reproductions of Works of Art.

31i. Drawings or Plastic Works of A Scientific or Technical Character.

31j. Photographs.

31k. Prints, Pictorial Illustrations and Commercial Prints and Labels.

311, Motion Picture Photoplays and Motion Pictures other than Photo-
plays.

32. Component Parts of Copyrighted Works.

33. New Versions of Works in the Public Domain.

34, Non-Copyrightable Material.

30. GENERAL DISCUSSION.

Copyright protection is extended to ‘‘all the writings of an
author.”” ' This phrase is co-extensive with that clause in the
Constitution authorizing Congress to secure to authors for
limited times the exclusive right to their writings. Thus
everything is copyrightable under the Act which could con-
stitutionally be made copyrightable.?

The courts have liberally construed this clause. The term
““writings’’ embrace ‘‘all forms of writing, printing, engrav-
ing, etching, etc., by which the ideas in the mind of the author
are given visible expression.”’® Thus in an early case it was
held that a photograph infringed a copyrighted engraving
under statutes passed before photographic processes were
developed.* Similarly, before the inclusion of motion pictures

117 USCA § 4 (Supp 1951): ¢‘The 3 Burrow-Giles Lithographie Co. v.

works for which copyright may be se- Sarony, 111 US 53, 4 SCt 279, 28 LEd

cured under thig title shall include all 349 (1884).

the writings of an author.”’ 4 Rossiter v. Hall, 5 Blateh 362 (24
2 Weil, Copyright Law (1917) 181 ff. Cir 1866).
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41 SUBJECT MATTER OF PROTECTION § 30

as a copyrightable classification,® the Supreme Court held
that a film was a ‘““writing’’ since it reproduced an artist’s
visual coneeption of an author’s ideas as expressed in words.®
Although the statute does not mention radio, the Copyright
Act has been extended to radio broadcasting 7 and will include
television. Television broadeasting is a species of ‘‘radio
communication’’ or ‘‘communication by radio.”’ ®

Although the term ‘‘writings’’ has been given a broad aud
liberal interpretation, the courts have imposed certain limita-
tions or restrictions on this phrase.

For a ‘“writing”’ to be copyrightable, the ideas expressed
therein must be given visible expression. This means that
the ‘‘order of ideas’’ must be set forth in some reasonably
permanent medium.® Thus a speech which is delivered orally,
a pantomime, tableaux or dance are not registerable unless
they have been reduced to writing.'® However, if dances and
ballets which are dramatic in nature, viz., tell a story and more
importantly are preserved as a writing, either as a dramatic,
dramatico-musical composition,'® motion-picture photoplay,''
or motion picture other than a photoplay,'2 they are entitled
to statutory copyright.

The requirement of permanecncy '3 would preclude the

5 Act of August 24, 1912, 37 STAT
488, known as the ‘‘Townsend Bill.’’
And sce passim, § 311.

6 Harper & Brothers v. Kalem Co.,
169 Fed 61 (2d Cir 1909) aff’d 222
US 55, 32 SCt 20, 56 LEd 92 (1911).

7 Buck v. Jewell-La Salle Realty Co.,
283 US 191, 51 SCt 410, 75 LEAd 971
(1931); Remick & Co. v. American
Automobile Accessories Co., 5 F2d 411
(Gth Cir 1925), reverging 298 TFed 628
(DC Ohio 1924), cert. denied, 269 US
556, 46 SCt 19, 70 LEQ 409 (1925).

848 STAT 1064, 47 USCA § 3(b).
See Warner, Radio and Television Law,
§ 71 et seq.

9 Weil, Copyright Law (1917) 30:
‘“An idea is too evanescent to be copy-
righted until it has been erystallized in
the form of a physical expression.’’

10 E.g., Regulations of the Copyright
Office 37 Code Fed Regs 202.5 (herein-
after designated as 37 Fed Reg —)
and found in 13 Fed Reg 8650 (1948):
‘¢ Dramatic and dramatico-musical com-
positions (Class D). This class includes

works dramatiec in character such as
plays, dramatic seripts designed for
radio and television broadeast, panto-
mimes, ballets, musical comedics and
operas.’’

1t 1d.,, § 203.13: ‘‘Motion-picture
photoplays (Class L), This class in-
cludes mwotion pictures, dramatic in
character, such as features, serials, ani-
mated cartoons, musical plays, and
similar productions intended for trans-
mission by television or other means.’’

12]1d., § 202.14: “‘Motion  pictures
other than photoplays (Class ). This
class includes non-dramatic motion pie-
tures, such as newsreels, musiecal shorts,
travelogues, educational and voeational
guidance films, and similar productions
intended for projection on a screen, or
for transmission by television or other
means.”’’

13 Chaffee, Refleetions on the Law of
Copyright (1945), 45 ColLRev 503, 504:
““The word ‘Writings’ scems to exclude
from copyright protection, not only
ideas still in the author’s head, but
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Copyright Office from registering for copyright protection a
television broadcast. From a practical point of view registra-
tion is impossible since a television broadecast is a sequence or
series of evanescent pictures. IHowever, the subject matter
of a television broadcast can be copyrighted if it is reduced
to a tangible mmedium. Thus the subject matter of a television
broadcast can be reduced to writing in the form of a book '4
or dramatic composition; '® or the television broadecast can be
preserved on film and registered as a motion-picture photo-
play '® or a motion picture other than a photoplay.'”

The second requirement for a writing or work to be copy-
rightable is that it reflect originality. As a practical matter,
the Copyright Office will accept for registration any writing
or work submitted it, provided that the applicant employ the
proper form in applying for copyright registration,'® and

also transitory expressions of his ideas.
My ideal thus qualified, does not require
actual handwriting or typewriting or
print. Any sort of erystallization of a
literary or artistic creation, so as to
render it durably perceptible to sight,
hearing, and touch should be enough
to satisfy this test of permanence.’’

14 § 202.2: ‘“Books (Class 4). This
class includes such publications as fie-
tion and non-fiction, poems, compila-
tions, composite works, directories, cata-
logs, annual publications, information
in tabular form, and similar text matter,
with or without illustrations, published
as a book, pamphlet, leaflet, card, single
page or the like. Foreign periodieals
and contributions thereto are also
registered in this class. Applications
for registration in Class A for American
editions are made on Form A, and
foreign editions on Form A Foreign.’’

16 Op. cit., supra., note 10.

16 Op. cit., supra, note 11,

t7 Op. cit., supra, note 12,

1837 Fed Reg § 202.1: “‘Applica-
tion forms—(a) In general. Section 5
of Title 17 of the United States Code
provides thirteen classes (Class A
through Class M) of works in whieh
copyright may be claimed. Examples
of certain works falling within these
classes are given in §§ 202.2 to 202.14,
inclusive, for the purpose of assisting
persons, who desire to obtain registra-

tion of a claim to copyright, to select

the correct application form.

(b) Claims of copyright. All works
deposited for registration shall be ae-
companied by a ‘‘claim of copyright’’
in the form of a properly executed
application and the statutory registra-
tion fee.

(¢) Forms. The Copyright Office sup-
plies without charge the following forms
for use when applying for the registra-
tion of claim to copyright in a work
and for the filing of a notice of use of
musical compositions on mechanical in-
struments.

Form A—Books published in the United
States of America (Class A).

Form A Foreign—Books first published
outside the United States of Amerieca
(Class A).

Form B—Periodicals (Class B).

Form B5—Contributions to periodicals
(Class B).

Form C—Lectures or similar produe-
tions prepared for oral delivery (Class
C).

Form D—Dramatiec or dramatico-musi-
cal compositions (Class D).

Form E—Musical compositions (Class
E).

Form F—Maps (Class F).

Formm G—Works of art; models or de-
signs for works of art (Class G).
Form GG—Published three-dimensional

works of art (Class G).
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comply with the other formalities prescribed by the act.'® The
Copyright Office makes no determination as to the originality,
literary or artistic merits of a work or writing. These issues
are tendered the courts by infringement or plagiarism
actions.'? ‘‘Generally speaking, the modern tendency has
been to deem that it the work has enough merit and value to
be the object of piracy, it should be entitled to [copyright]
protection.’’ 2°

The courts in passing upon the issue of originality of a
copyrightable work, are not concerned with the artistic merit
or intrinsic worth of a writing.2! As Mr. Justice Holmes
observed, courts are extremely reluctant to make themselves
the final arbiters of originality or artistic quality. ‘It would
be a dangerous undertaking for persons trained only to the
law to constitute themselves final judges of the worth of
pictorial illustrations outside of the narrowest and most obvi-

ous limits.’’ 22

Form H—Reproductions of a work of
art (Class ).

Form I—Drawings or plastic works of
a scientific or technical character
(Class I),

Form J—Photographs (Class J).

Form K—Prints and pictorial illustra-
tions (Class K).

Form KK-—Prints or labels used for
articles of merchandise (Class K).
Form L—DMotion-picture photoplays

(Class L).

Form M—Motion pictures other than
photoplays (Class M).

Form R—For renewal copyright of
works other than commereial prints
and labels.

Form RR—For remewal copyright of
commereial prints or labels.

Form U—For notice of use of musical
compositions on mechanical instru-
ments.

I8a E.g., publication with notice of
copyright, passim, § 62 ff and the
registration fee, passim § 65.

19 Cf. Higgins v. Keuffel, 140 US
428, 11 8Ct 731, 35 LEd 470 (1891);
Chamberlin v, Uris Sales Corporation,
56 FSupp 987 (DC NY 1944), aff’d 150
F2d 512 (2d Cir 1945); Universal Pic-
tures Co., Inc. v. Harold Lloyd Corp.,
162 F2d 354 (9th Cir 1947); Eggers v.

Sun Sales Corp., 263 Fed 373 (2d Cir
1926). See also ch. XVIII, § 180 ff.

20 Howell, The Copyright Law (1948)
11,

21 Bouccicault v. Fox, 4 Blateh 87
(1862): ‘‘It is diffieult to lay down
any precise rule which ean be applied
in all cases as a test of originality. A
work may be original in the eye of the
law, when it is not in the eye of the
ceritiec. . . . The policy of the law is
to eneourage literary labor so far as it
can be donme without infringing upon
the rights already granted to others.
Plagiarism and servile imitations are
not to be encouraged. Those literary
thefts which are committed upon copy-
righted works the law promptly snp-
presses._The mere gopyist of the slavish
imitator who reproduces old materials
in their old form without new combina-
tion is entitled to no protection under
the statute. But the law rests upon no
code of comparative eriticism. It pro-
tects alike the humblest efforts at in-
struction or amusement, the dull pro-
ductions of plodding medioerity and
the most original and imposing displays
of intellectual power.’’

22 Bleistein v. Donaldson Lithograph-
ing Co., 188 US 239, 23 SCt 298, 47
LEd 460 (1903). Weil, at 182: ““Copy-



§ 30 RADIO AND TELEVISION RIGHTS 44

As a general rule, a work is original in the eye of the law,
if it reflects independent labor.?2® ‘It is not essential that any
production to be original or new within the meaning of the law
of copyright shall be different from another * * * the true test
of originality is whether the production is the result of inde-

pendent labor or copying.’’?4

Thus originality and hence

copyrightability may exist in compilations such as a city
directory,?® list of words in a code,?® trade or other cata-

right is now possible to an ‘author’ in
any of his ‘writings’. Such writings
must merely tend to promote ‘the
progress of science and the useful arts’,
to be copyrightable. Literary merit is
not essential. Artistic merit is not
requisite. The courts will not act as
critics and, curiously enough, the more
cultured the judge the miore reluetant
he is, apparently, to pass on any ques-
tion involving the taste, merit or in-
trinsie value of a given work in which
copyright is claimed.’’ See also: Alfred
Bell & Co., Ltd. v. Catalda Fine Arts,
Ine., 191 F24 99 (24 Cir 1951).

23 Weil, 41-2: ‘‘From these opinions
it may be deduced: (1) that neither
literary or artistic merit, even in a
minor degree, is required to render a
work copyrightable under the Constitu-
tion; (2) that intellectual labor, if
necessary for such a purpose will be
deemed to mean thought, in a physio-
psyehological sense; (3) that originality
is probably still necessary to make a
work copyrightable but that this does
not mean that the work must be unique
either in whole or in part, but simply
that it is not consciously copied or
reproduced, literally, or colorably, in
whole or in part, from any other work
or works; (4) that the degree of such
originality may be ‘very moderate’;
and finally (5) that the Courts will
"deem nearly all writings, original in
the sense just outlined, to be caleulated
to promote the progress of scicnce and
the useful arts, without even casual
ceritical examination on the part of the
Court.”’

24 Golding v. RKO Pictures, Ine., 35
Cal2d 690, 221 P2d 95, 99 (1950);
Yale University Press v. Peterson & Co.,
40 F24 290, 291-292 (DC NY 1930),
quoting from Jewelers’ Circular Pub-

lishing Co. v. Keystone Publishing Co.,
281 Fed 83, 88 (2d Cir 1922): ‘‘The
right to eopyright a book upon which
one lhas expended labor in its prepara-
tion does not depend upon whether the
materials which he has collected consist
or not of matters which are publiei juris,
or whether such materials show literary
skill or originality, either in thought or
language, or anything more than indus-
trious collection. The man who goes
through the streets of a town and puts
down the names of cach of the inhabi-
tants, with their oceupations and their
street number, acquires material of
which he is the author. Ile produces by
his labor a meritorious composition, in
which he may obtain a copyright, and
thus obtains the exelusive right of mul-
tiplving copies of his work’’; Jones
Bros. Co. v. Underkoffler, 16 FSupp 729
(DC Pa 1936) ; Allegrini v. De Angelis,
59 FSupp 248 (DC Pa 1944), aff’d 149
F2d 815 (3d Cir 1945). Sce also the
so-called early English ¢‘directory’’
cases: Kelly v. Morris, LR 1 Eq 697
(1866) ; Morris v. Ashbee, LR 7 Eq 34
(1868) ; Hogg v. Scott, LR 18 Eq 444
(1874) ; Pike v. Nicholas, LR 5 ChApp
251 (1869). See also, Colliery Engineer
Co. v. Ewald, 126 Fed 843 (CC NY
1903).

25 Chain Store DBusiness Guide v.
Wexler, 79 FSupp 726 (DC NY 1948);
Adventures in Good Eating, Ine. v. Best
Places to Eat, Ine., 131 F2d 809 (7th
Cir 1942); American Travel and Hotel
Directory v. Gehring, 4 F2d 415 (DC
NY 1925) ; Jewelers Cireular Publishing
Co. v. Keystone Publishing Co., 281
Fed 83 (2d Cir 1922); Powell v, Stran-
sky, 92 FSupp 434 (DC SD 1951).

26 Hartfield v. Peterson, 91 F2d 998
(2d Cir 1937); American Code Co. v.
Bensinger, 282 Fed 829 (2d Cir 1922),

O
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logues,?” law reports,2® etc., even if existing materials are
used, provided that the author has arranged and combined
such material in a new form, has exercised some skill and dis-
cretion and has presented something which is his own and is
useful.?2® Tt is believed that originality requires something
more than independent labor on the part of the author.
Several of the recent cases suggest that in order for a work to
be original and hence copyrightable, an author must exercise
some creative skill. Thus in Amsterdam v. Triangle Publica-
tions, Inc.,3° plaintiff claimed that his map was original. What
plaintiff did was to study various maps published by the
United States Geological Survey, the Pennsylvania Depart-
ment of Highways, maps prepared by the varions townships
and municipalities within the state, and all other maps that
he could find. IIe then prepared from the information shown
on these maps, a large map of Delaware County. From this
large map he designed and published a small map which was
the basis of the litigation. The plaintiff exercised independent
labor in creating this new map, but the information contained
therein, although not on any of the base maps, was collectively
on all of these maps. The court held that originality was lack-
ing because copyrightability requires ‘‘a modicum of creative
ability.”” The result in the Amsterdam case may be explained
on the ground that information contained in governmental
publications, such as maps, is in the public domain,3' and

27 Burndy Engineering Co. v. Penu-
Union Eleetric Corp., 25 FSupp 507
(DC Pa 1938); Basevi v. Edward
O’Toole Co., 26 FSupp 39 (DC NY
1937); Leon v. Pacific Telephone &
Telegraph Co., 91 ¥'2d 484 (9th Cir
1937); Ansehl v. Puritan Pharmaceuti-_
cal Co., 61 F(2d) 131 (8th Cir 1932)
cert. denied, 287 US 666, 53 SCt 224,
77 LEd (1933); Perkins Marine Lamp
& Hardware Co. v. Goodwin Stanley Co.,
86 FSupp 630 (DC NY 1949).

-28 Christianson v. West Publishing
Co., 149 F2d 202 (9th Cir 1945);
Edward Thompson Co. v. American
Lawbook Co., 122 Fed 922 (24 Cir
1903) ; Amsterdam v. Triangle Publiea-
tions, 93 I'Supp 79 (DC Pa 1950), aff ’d,
189 F2d 104 (3d Cir 1951).

29 Allegrini v. De Angelis, 59 FSupp
248 (DC Pa 1944), aff’d 149 F24 815

(3d Cir 1945); Long v. Jordan, 29 F
Supp 287 (DC Cal 1939); Yale Univer-
sity Press v. Row Peterson & Co., 40
F2d 290 (DC NY 1930); Stephens v.
Howell Sales Co., 16 F2d 805 (DC NY
1926) ; Alfred Bell & Co., Inc. v. Catalda
Fine Arts. Ine, 191 F2d 99 (2d Cir
1951). R

3093 FSupp 79 (DC Pa 1950), aff’d
189 F2d 104 (3d Cir 1951); Konover
v. Marks, 91 USPQ 370 (DC NY 1951).

3161 STAT 652 (1947), 17 USCA
§ 8 (Supp. 1951): ‘¢*No copyright shall
subsist in the original text of any work
which is in the public domain, or in
any work which was published in this
country or any foreign country prior
to July 1, 1909, and has not been al-
ready copyrighted in the United States,
or in any publication of the United
States Government or any reprint, in
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hence not subject to copyright. As the court suggests, a map
is copyrightable ‘‘only when the publisher of the map in
question obtains originally some of that information by the
sweat of his brow.’’ 32

In Shapiro, Bernstein & Co., Inc. v. Miracle Records, an
action for infringement of musical copyright, it was agreed
that the basses of both compositions were identical. The
question before the court was whether the bass was original.
The court held that ‘“this bass is too simple to be copyright-
able; that it is a mechanical application of a simple harmonious
chord; and that the purpose of the copyright law is to protect
creation, not mechanical skill.”’ 33

Obviously no rule can be prescribed to measure and define
originality, other than to state that it requires independent
~ labor plus some creative ability, skill and discretion. In other
words, originality calls for something more than mechanical
or clerical ability; and that ‘‘something more’’ is a question
of fact for the trier of facts and depends to some extent on
the subject matter for which copyright registration is sought.
Statutory copyright embraces such items as a city directory,34
trade catalogues,3® code books,3® cable and telegraph code
compilations,3” character analysis charts of handwriting,38

whole or in part, thereof: Provided,
That copyright may be secured by the
Postmaster General on behalf of the
United States in the whole or any part
of the publications authorized by sce-
tion 1 of the Aet of June 27, 1938.

¢“The publication or republication by
the Government, either separately or in
a public document, of any material in
which copyright is subsisting shall not
be taken to cause any abridgement or
annulment of the copyright or to
authorize any use or appropriation of
such copyright material without the
consent of the copyright proprietor.’’

32 Amsterdam v. Triangle Publica-
tions, Ine., 189 F2d 104 (3d Cir 1951).

33 Shapiro, Bernstein & Co. v. Miracle
Record Co., 91 FSupp 473 (DC Il
1950). See also: Chamberlin v. Uris
Sales Corp., 56 FSupp 987 (DC NY
1944), aff’d 150 F2d 512 (2d Cir
1945); Triangle Publications v. New
England Newspaper Pub. Co., 46 FSupp

198 (DC Mass 1942); Dorsey v. Old
Surety Life Ins. Co., 98 F2d 872 (10th
Cir 1938). But cf. Alfred Bell & Co.
v. Catalda Fine Arts, Ine., 191 F2d4 99
(24 Cir 1951).

34 Chain Store Business Guide .
Wexler, 79 FSupp 726 (DC NY 1948);
Jewelers’ Circular Publishing Co. v.
Keystone Publishing Co., 281 Fed 83
(2d Cir 1922); Ladd v. Oxnard, 75
Fed 703, 731 (DC Mass 1896).

35 Burndy Engineering Co. v. Penn-
Union Eleetrie Corp., 25 FSupp 507
(DC Pa 1938) ; No-Leak-O Piston Ring
v. Norris, 277 Fed 951 (4th Cir 1921);
Campbell v. Wireback, 269 Fed 372
(4th Cir 1920); Da Prata Statuary
Co. v. Guiliani Statuary Co., 189 Fed
90 (DC Minn 1911).

36 Anmerican-Code Co., Inc. v. Ben-
singer, 282 Fed 829 (2d Cir 1922).

37 Hartfield v. Peterson, 91 F2d 998
(24 Cir 1937); cf. Edwards & Deutsch
Lithographing Co. v. Boorman, 15 F24
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a freight tariff index,®® a new arrangement of a musical com-
position,#° horse-racing charts,?' race results,*? stud book of
brood mares,*® race track program,** ecte. But these works
are original and hence copyrightable because they ‘‘ordinarily
result from the labor of assembling, connecting and categoriz-
ing disparate facts which in nature occurred in isolation. A
compilation, in short, is a synthesis,”” which reflects ‘‘indi-
viduality of expression or must refleet peculiar skill and
judgment.’’ 4% Although section 8 of the Copyright Code
provides that no copyright shall subsist in the original text
of any work which is in the public domain,*® a compilation
made from public documents or the transformation of material
in the public domain is copyrightable if it is arranged and
combined in a now form, and requires the exercise of creative
ability, skill and discretion.*?

As stated previously, the Constitution requires that copy-
right promote the progress of science and the useful arts.
The early cases restricted copyright protection to literary
works and the fine arts. In Baker v. Selden, it was held that
the copyright law was intended to promote learning and the
sciences and should not be employed to encourage industry.4®
Similarly in Higgins v. Keuffel, the Supreme Court intimated
that a mere advertisement could have no possible influence
upon science and the useful arts to bring it within the scope

35 (7th Cir 1926), cert. denied, 273
US 738, 47 SCt 247, 71 LEd 867 (1927),
wherein an interest and discount time
teller was copyrightable.

38 Deutsch v. Arnold, 98 ¥2d 686 (2d
Cir 1938).

39 Guthrie v. Curlett, 36 F2d 694 (2d
Cir 1929).

“40 Arnstein v. Marks Musie Corp., 11
FSupp 535 (DC NY 1935), aff’d 82
F24 275 (24 Cir 1936).

41 Triangle Publications, Inc. v. New
England Newspaper Pub. Co., 46 FSupp
198 (DC Mass 1942); Daily Racing
Form Pub. Co. v. Cosmopolitan Press
(SD NY 1934, unreported). See dictum
in Adhams Press, Ltd. v. London &
Provineial Sporting News Ageney
(1929), Ltd. [1936], 1 Ch. 357, 364.
Contra, J. Mack in Regal Press, Inec. v.
Tru-Sport Publishing Co. (SD NY 1935,
unreported).

42 Daily Racing Form Pub. Co. v.

Cosmopolitan Press (SD NY 1934, un-
reported).

43 Weatherby & Sons v. International
Horse Ageucy & Exch., Ltd. [1910],
2 Ch. 297, 304.

44 Sonder v. O’Brien [1934], State
Rep’ts, South Australia, 87; Cauterbury
Park Race Course Co. v. Illopkins
(1932), 49 Weekly Notes, New South

“Wales 27. ~ - - - -

45 Triangle Publications, Ine. v. New
England Newspaper Pub. Co., 46 FSupp
198 (DC Mass 1942).

46 Op. cit., supra, note 31.

47 Triangle Publications, Ine. v. New
England Newspaper Pub. Co., 46 FSupp
198 (DC Mass 1942); Hirseh v. Para-
mount Pictures, 17 FSupp 816 (DC
Cal 1937); American Code Co., Ine. v.
Bensinger, 282 Fed 829 (2d Cir 1922).

48 Baker v. Selden, 101 US 99, 25
LEd 841 (1879).
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of the copyright law.#® But later decisions recognized that
the phrase ‘‘writings’’ in the Constitution must be expanded
to meet new conditions, that copyright must be extended to
the literature of commerce ‘‘so that it now includes books that
the old guild of authors would have disdained; catalogues,
mathematical tables, statistics, designs, guide-books, direc-
tories, and other works of similar character. Nothing it
would seem, evincing, in its makeup, that there has been
underneath it, in some substantial way, the mind of a creator
or originator, is now excluded. A belief that in no other way
can the labor of the brain, in these useful departments of life,
be adequately protected, is doubtless responsible for this wide
departure from what was unquestionably the original purpose
of the Constitution.’’ 50

In Bleistein v. Donaldson Lithographing Co.,®' the Supreme
Court reversed Higgins v. Keuffel 52 and held as a matter of
law that ordinary circus posters incapable of any use save ad-
vertising were copyrightable. As Mr. Justice Holmes stated,
‘‘a picture is none the less a picture and none the less a subject
of copyright that it is used for advertising . . . . . It would be
a dangerous undertaking for persons trained only to the law
to constitute themselves final judges of the worth of pictorial
illustrations, outside of the narrowest and most obvious
limits.”’®3  Thus the following types of advertising have been
held to be proper subjects of copyright: circus posters,®4
catalogue cuts of orthopedic devices,® lithographs of vege-
table products,®® catalogue designs of brassware,5” catalogue
pictures of statuary,®® fashion plates of feminine styles,5®

49 Higgins v. Keuffel, 140 US 428,
11 SCt 731, 35 LEA 470 (1891) ; McCar-
rick v. Dugan Piano Co., 220 Fed 837
(5th Cir 1915); Mott Iron Works v.
Clow, 82 Fed 316 (7th Cir 1897) ; Ehret
v. Pierce, 10 Fed 553 (CC NY 1880).

50 National Tel. News Co. v. Western
Union Tel. Co., 119 Fed 294, 297 (7th
Cir 1902).

51188 US 239, 23 SCt 298, 47 LEd
460 (1903); Westermann Dispateh Co.
v. Dispateh Printing Co., 249 US 100,
39 SCt 194, 64 LEd 499 (1919). Ccf.
Bobrecker v. Denebeim, 28 FSupp 383
(DC Mo 1939).

62 140 US 428, 11 SCt 731, 35 LEd
470 (1891).

53 Bleistein v. Donaldson Lithograph-
ing Co., 188 US 239, 23 SCt 298, 47
LEd 460 (1903).

54 I'bid.

55 Campbell v. Wireback, 269 Fed
372 (4th Cir 1920).

56 Stecher Lithograph Co. v. Dunston
Lithograph Co., 233 Fed 601 (DC NY
1916).

657 White Mfg. Co. v. Shapiro, 227
Fed 957 (DC NY 1915).

58 Da Prato Statuary Co. v. Guiliani
Statuary Co., 189 Fed 90 (CC Minn
1911).

59 National Cloak & Suit Co. v. Kauf-
man, 189 Fed 215 (CC Pa 1911).
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and catalogue illustrations of furniture ®® and designs for
monuments.®' The more recent decisions would extend copy-
right protection not only to the pictorial illustration, but to
the printed text where the wording is attractive and its ar-
rangement is designed to arrest the reader’s attention.®?
Since television is a visual medium, all advertising over
television stations which employs visual aids in the form of
pictorial illustrations, cuts, cartoons, ete. are within the scope
of the Copyright Code. And protection is not restricted to
pictorial illustrations but includes the printed continuity.®3
It is clear that there must be some limitation to the scope
and extent of copyrightable subject matter. As was stated in
National Telegraph News Co.v. Western Union Telegraph Co.,
it would be both inequitable and impracticable to give copy-
right to every printed article. ‘“It would be difficult to define,
comprehensively, what character of writing is copyrightable
and what is not. But, for the purposes of this case, we may
fix the confines at the point where authorship properly ends
and mere annals begin. Nor is this line easily drawn. Gener-
ally speaking, authorship implies that there has been put into
production something meritorious from the author’s own
mind; that the product embodies the thought of the author,
as well as the thought of others; and would not have found
existence in the form presented, but for the distinctive indi-
vidnality of mind from which it sprang. A mere annal, on the
contrary, is the reduction to copy of an event that others, in
a like situation, would have observed; and its statement in
the substantial form that people generally would have adopted.
A catalogue, or a table of statistics, or business publications
generally, may thus belong to either one or the other of these
classes. “1f;"in"their wakeup, there js evinced some peculiar
mental endowment—the grasp of mind, say in a table of statis=
tics, that can gather in all that is needful, the diserimination
that adjusts their proportions—there may be authorship
within the meaning of the copyright grant as interpreted by
60 Maple & Co. v. Junior Army & 374 (1933); Deward & Rieh v. Bristol
Navy Stores, LR 21, ChD 369 (1882). Savings & Loan Corporation, 29 FSupp
61 Grace v. Newman, LR 19 Eq 623 777 (DC Va 1939),
(1875). 63 Cf. Ansehl v. Puritan Pharmaceuti-
62 Ansehl v. Puritan Pharmaceutical cal Co.,, 61 F2d 131 (8th Cir 1932),

Co., 61 F2d 131 (8th Cir 1932), cert. cert. denied, 287 US 666, 53 SCt 224,
denied, 287 US 666, 53 SCt 224, 77 LEd 77 LEd 374 (1933) ; MacCarteney, Tele-
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the Courts. But if, on the contrary such writings are a mere
notation of the figures at which stocks or cereals have sold,
or the result of a horse race, or base-ball game, they cannot
be said to bear the impress of individuality, and fail, there-
fore, to rise to the plane of authorship. In authorship, the
product has some likeness to the mind underneath it; in a work
of mere notation, the mind is guide only to the fingers that
make the notation. One is the product of originality; the
other the product of opportunity.’’ 64

Finally, copyright protection is not available to illegal or
immoral works. The standards employed by the courts are
the tests laid down in cases arising under the Postal Statutes 65
which deny mailing privileges to indecent works.®®¢ TUnder
these statutes, the work must be considered in its entirety and
have a direct tendency to corrupt morals.6? In the case of
advertising, the courts will not extend copyright protection
to advertising which is false and misleading and deceives the
public.®®  This is premised on the constitutional objectives
of the Copyright Code—the promotion of the general welfare
and the progress of science and the useful arts.¢® ‘‘But as the
court admitted, this does not mean that extravaganzas may not
be indulged in for the purpose of illustration and to accom-
plish a laudable end in view; for otherwise the modern use of
applied psychology for advertising purposes would have to
be given up.”’ 7°

31. THE SUBJECT MATTER OF COPYRIGHT.

Section 5 of the Copyright Code lists 13 classes of work
which may be registered with the Copyright Office.' This

vision as a Problem of Copyright Regis-
tration, Printer’s Ink, July 23, 1948.

64 National Telegraph News Co. ¥.
Western Union Telegraph Co., 119 Fed
204, 297 (Tth Cir 1902).

6518 USCA §§ 1461-1463.

66 Walker v. Popenoe, 80 USApp DC
129, 149 F2d 511 (1945); Krause v.
United States, 29 F2d 248 (4th Cir
1928); Swearingen v. United States,
161 US 446, 16 SCt 562, 40 LEd 765
(1896) ; United States v. Two Obscene
Books, 99 FSupp 760 (DC Cal 1951).

67 Khan v. Leo Feist Inc. 70 FSupp
450 (DC NY 1947) aff’d 165 F2d 188
(2d Cir 1947); Cain v. Universal Pie-

tures Co., Ine., 47 FSupp 1013 (DC Cal
1942).

68 Cf. Callmann Unfair Competition
and Trade-Marks (2d Ed 1950), Ch V
‘‘False and Misleading Advertising’’,
pp 296 ff.

69 Stone v. Dugan, 220 Fed 837 (5th
Cir 1915).

70 Howell, The Copyright Law (1948)
15.

117 USCA § 5 (Supp 1951):

¢¢§ 5. CLASSIFICATION OF WORKS FOR
REGISTRATION. — The application for
registration shall specify to whieh of
the following classes the work in which
copyright is claimed belongs:
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section does not define what is copyrightable; it is illustrative
of the ‘‘writings of an author’’ for which copyright may be
secured.?2 The classification of works prescribed by section
5 is for the convenience of the Copyright Office and those
applying for copyright; 3 it does not limit the subject matter
of copyright nor does any error in classification invalidate or
impair copyright protection.*

3la. BOOKS, INCLUDING COMPOSITE AND CYCLOPAEDIC
WORKS, DIRECTORIES, GAZETEERS, AND OTHER
COMPILATIONS.

The word, book as used in the statute is not restricted in its
technical sense to a bound volume but embraces any species of
publication which the author selects to embody his literary
product.! This classification includes all printed literary
works (except dramatic compositions) whether published as a
book or pamphlet or printed as a leaflet, card or single page.?
This category embraces tabulated forms of information,
charts,® tables of figures;* single poems ® and the lyrics of a

(a) Books including composite and
cyclopedic works, directories, gazeteers,
and other compilations.

(b) Periodicals, including newspapers.

(e) Lectures, sermons, addresses (pre-
pared for oral delivery).

(d) Dramatie or dramatico-musical
compositions.

(e) Musical compositions.

(f) Maps,

(g) Works of art; models or designs
for works of art.

(h) Reproductions of a work of art.

(i) Drawings or plastic works of a
scientific or technieal character.

(j) Photographs.

(k) Prints and pictorial illustrations
including prints or labels used for
articles of merchandise.

(1) Motion-picture photoplays.

(in) Motion pietures other than pho-
toplays.

The above specifications shall not be
held to limit the subjeet matter of
copyright as defined in section 4 of this
title, nor shall any error in classifica-
tion invalidate or impair the copyright
protection seeured under this title.”’

217 USCA § 4 (Supp 1951).

3 HR No. 2222 which accompanied
1R 28192, 60th Cong 2d Sess (1909).

4 Bouvé v, Twentieth-Century Fox
Film Corporation, 74 AppDC 271, 122
F24d 51 (1941); Seltzer v. Sunbrock, 22
FSupp 621 (DC Cal 1938). But cf,
Corcoran v. Montgomery Ward & Co.,
121 F2d4 575 (9th Cir 1941), cert.
denied, 314 US 687, 62 SCt 300, 86
LEd 550 (1942).

I Holmes v. Hurst, 174 US 82, 19 SCt
606, 43 LEd 904 (1899); Scoville v.
Toland, 21 FedCas 863 (Ohio 1848).
See also: Group Publishers, Ine. v.
Winchell, 86 FSupp 573 (DC NY 1949);
Sebring Pottery Co. v. Steubenville Pot-
tery Co., 9 FSupp 384 (DC Ohio 1934).

2 Sebring Pottery Co. v. Steubenville
Pottery Co., 9 FSupp 384 (DC Olio
1934) ; Penn Sportservice, Ine. v. Gold-
stein, 47 USPQ 210 (DC Pa 1940).

3 Deutseh v. Arnold, 98 F2d 686 (2d
Cir 1938); Triangle Publications v.
New England Newspaper Pub. Co., 46
FSupp 198 (DC Mass 1942).

4 Edwards & Deutsch Lithographing
Co. v. Boorman, 15 F2d 35 (7th Cir
1926), cert. denied, 273 US 738, 47
SCt 247, 71 LEd 867 (1927).

5 Philips v. Coustitution Publishing
Co.,, 72 USPQ 69 (DC Ga 1947).
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song printed and published without music; ® motion picture
scenarios and shooting seripts; catalogues? and circulars or
folders containing information  in the form of reading matter
and literary contributions to periodicals or newspapers.®

Since the Copyright Office registers published motion pie-
ture scenarios and shooting scripts as books, it follows that
the published scenario and shooting seript of a television
film and the published seript of a ‘‘live’’ television program
are within this classification.'®

Page proof of contributions to periodicals bound together
in book form is registerable as a book and not within the
classification of periodicals.!!

The Copyright Office registers within this classification
such compilations as directories,'2 dictionaries,'® a list of
illustrated trade-marks,'* advertising catalogues,'® the syl-
labi of legal reports,'® a daily race chart,'” word lists,'8 ete.

It is doubtful whether slogans or mottoes can be copyrighted

6 Kahn v. Leo Feist, Inc., 70 FSupp
450 (DC NY 1947), aff’d 165 F2d 188
(2d Cir 1947).

7 Burndy Engineering Co. v. Penn
Union Eleetrie Corp., 25 FSupp 507
(DC Pa 1938); Donnelly & Soms Co.
v. Haber, 43 F Supp 456 (DC NY
1942) ; Perkins Marine Lamp & Ilard-
ware Co. v. Goodwin Stanley Co., 86
FSupp 630 (DC NY 1949).

8 Chain Store Business Guide v. Wex-
ler, 79 FSupp 726 (DC NY 1948);
General Drafting Co., Inc. v. Andrews,
37 F2d 54 (2d Cir 1930); Crocker v.
General Drafting Co., 50 FSupp 634
(DC NY 1943).

9 Regulations of the Copyright Office,
37 FR:

¢¢g 202.2 Books (Class A). This class
includes such publications as fiction and
non-fiction, poems, compilations, com-
posite works, directories, catalogs, an-
nual publications, information in tabu-
lar form, and similar text matter, with
or without illustrations, published as a
book, pamphlet, leaflet, card, single page
or the like. Foreign periodicals and
contributions thereto are also registered
in this elass. Applications for registra-
tion in Class A for American editions
are made on Form A, and foreign edi-
tions on Form A Foreign.’’

10 The terms, séript, scenario, and

continuity are used interchangeably.
Socolow, Law of Radio Broadeasting
(Barker, Voorhis & Co., 1939), 150 ff.,
refers to a ‘‘continuity’’ as a time-
table or chronological development of
the eontents of a program; a seript is
the literary content of the matters de-
seribed in the continuity.

11 Bouvé v. Twentieth Century-Fox
Film Corp., 74 AppDC 271, 122 F2d
51 (1941).

12 Chain Store DBusiness Guide v.
Wexler, 79 FSupp 726 (DC NY 1948).

13 Barfield v. Nicholson, 2 Sim & St
1 (1824).

14 Jewelers Circular Pub. Co. v. Key-
stone Publishing Co., 274 Fed 932 (DC
NY 1921).

15 Ansehl v. Puritan Pharmaceutieal
Co., 61 F2d 131 (8th Cir 1932), cert.
denied, 287 US 666, 53 SCt 224, 77 LEd
374 (1933).

16 Callaghan v. Myers, 128 US 617,
9 SCt 177, 32 LEd 547 (1888); West
Publishing Co. v. Thompson Co., 169
Fed 833, 854 (DC NY 1909).

t7 Triangle Publications, Ine. v. New
England Newspaper Pub. Co., 46 FSupp
198 (DC Mass 198).

18 College Entrance Book Co. v.
Amseo Book Co., 119 F2d 874 (2d Cir
1941).
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under this classification. ‘‘No case appears to have arisen in
the United States involving a claim of copyright in a slogan
or motto, but in an English case copyright protection was un-
successfully claimed in a beauty-parlor slogan ‘Youthful ap-
pearance is a social necessity’. Lord Justice Scrutton, emi-
nent English authority on copyright law, said in the course of
his opinion: ‘ The claim in this case goes beyond anything ever
held to be an infringement. The matter, in respect of which
copyright is claimed, is too small for the court to attach any
proprietary value to it.” ** '®

If the slogan or motto is affixed to a pietorial illustration,
both the slogan and illustration may possibly be registered
as a print or label used for articles of merchandise.2® It
might also be feasible to register the illustration and slogan
as a trade-mark or service mark with the Patent Office.2!

31b. PERIODICALS INCLUDING NEWSPAPERS

This term includes newspapers, magazines, reviews and
serial publications appearing oftener than once a year. This
category embraces periodical publications which are con-
sidered second class matter at the post office.! Serial publica-

19 Howell, The Copyright Law (1948)
16, quoting from Sinanide v. La Maison
Kosmeo, 44 LTR 574, 139 LT 365
(1928). Maxwell v, Hogg, LR 2 Ch
307, 318 (1867): ¢‘I apprehend, in-
deed, that if it were necessary to decide
the point, it must be held that there
cannot be what is termed copyright in
a single word, although the word may
be used as the fitting title for a book.
The copyright contemplated by the Act
must not be in a sigle word, hnt in
some words in the shape of a volume,
or part of a volume, which is eommuni-
cated to the public, by which the public
are benefited, and in return for which
a certain protection is given to the
author of the work. All arguments,
therefore, for the purpose of maintain-
ing this bill on the ground of copyright
appears to me to fall to the ground.
But in Heim v. Universal Pictures Co.,
154 F2d 480, 487, n. 8 (2d Cir 1946),
Judge Frank suggested that statutory
copyright might exist in the following
phrases: ‘Euclid alone has looked on

Beauty bare,” or ¢ ’Twas brillig and
the slithy toves’.”’

20 Passim, § 31k.

21 Ibid.

! Regulations of the Copyright Office,
37 FR:

‘‘§ 202.3 Periodicals (Class B). This
class includes such publications as
newspapers, niagazines, reviews, bulle-
tins, and serial publications, which ap-
pear at intervals of less than a year.
Applications for registration of these
works in Class B are made ou Form B,
Applications for registration of serial
publications which are not ‘periodicals’
should be made in Class A. Contribu-
tions to periodicals are also registered
in Class B on Form B35, except in the
case of advertisements (commerecial
prints) which are registered in Class K
on Form KK. Applications for regis-
tration of periodicals produced outside
of the United States and contributions
to such periodicals will be received on
Form A Foreign.’’
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tions which are not clearly ‘‘periodicals’’ should be registered
as books and the application for registration should be accom-
panied by an affidavit which recites that the work has been
printed in this country.?2 Thus periodicals bound together in
book form are registerable as books.?

The substance of information concerning public events can-
not be copyrighted; news is public property. Thus a news
event such as a fire, parade, etc., is a matter of public informa-
tion. The person first reporting a public event can assert no
exclusive right in the same and thus prevent others from
spreading knowledge about it.# On the other hand if a news-
paper article is ‘“more than a mere chronicle of facts or news?’’
and ‘‘reveals a peculiar power of portrayal, and a felicity of
wording and phrasing well caleulated to seize and hold the
interest of the reader, which is quite beyond and apart from
the mere fact of setting forth of the facts,”’ and ‘‘if the ar-
rangement and manner of statement plainly discloses a
distinet literary flavor and individuality of expression peculiar
to authorship,’’® the article may be copyrighted.

It is believed that a radio news report reflecting ‘‘a felicity
of wording and phrasing’’ is copyrightable. Similarly a tele-
vised news report preserved on film would be registerable as a
motion picture other than a photoplay. A persuasive argu-
ment could he made that any televised news program is copy-
rightable because of the technical skills and creative abilities
required to present the same. These technical skills and
creative abilities have reference to the use of the camera,
lighting, cutting and editing of the film, ete.

What constitutes news is not susceptible of definition,
although Mr. Justice Brandeis has referred to it as ‘“a report
of recent occurrences.’’ ©

The extension of radio and television broadcasting to news

2 Cf. Cory v. Physical Culture Hotel,
88 F2d 411 (2d Cir 1937); Ball, Law
of Copyright and Literary Property
(1944) 80-1. See also § 67 for the
requirements of the American Manu-
facturing Clause.

3 Bouvé v. Twenticth Century-Fox
Film Corp., 74 AppDC 271, 122 F24 51
(1941).

4 International News Service v. Asso-
ciated Press, 248 US 215, 234, 39 SCt

68, 63 LEd 211 (1918); Chicago
Record-Herald Co. v. Tribune Assn., 275
Fed 797 (5th Cir 1921).

5 Chicago Record-Herald Co. v. Tri-
bune Co., 275 Fed 797, 798 (7th Cir
1921).

6 International News Service v. Asso-
ciated Press, 248 US 215, 39 SCt 68,
63 LEQJ 211 (1918). See also Sweenck
v. Pathé News, Inc., 16 FSupp 746, 747
(DC NY 1936).




55 SUBJECT MATTER OF PROTECTION § 31b

have tendered novel issues to the courts. Thus is a sports
broadcast a news event? In the unfair competition cases, the
courts have enjoined unauthorized broadcasts of news and
sports programs.” In the Pittsburgh Athletic Company case,
it was held that the exclusive right to broadecast a play-by-play
description of a baseball game was a property right and that
“‘the Pittsburgh Athletic Company, by reason of its creation
of the game, its control of the park, and its restriction of the
dissemination of news therefrom, has a property right in such
news, and the right to control the use therecof for a reasonable
time following the game.’’® Similarly in the unreported
Louis-Walcott litigation, ballroom operators and theatre
owners were enjoined from retelecasting a boxing bout.®

It is believed that a distinetion must be made between the
running account of a sporting event and the results of that
sporting event.'® A blow-by-blow desecription of a fight can
well require a ‘‘peculiar power of portrayal and a felicity of
wording and phrasing.”’ Even if the announcer’s description
of the sporting event is lacking in originality of expression,
the courts would in all probability hold that a running account
is copyrightable because the promoter incurs substantial ex-
penditures and efforts in arranging the fight or baseball

7 Passim, §§ 213, 213a and 214.

8 Pittsburgh Athletie Co. v. KQV
Broadeasting Co., 24 FSupp 490, 492
(DC Pa 1938); 20th Century Sporting
Club v. Transradio Press Serviee, 165
Mise 71, 300 NYSupp 159 (1937);
Rudolph Mayer Pictures, Ine. v. Pathé
News, Ine., 235 AppDiv 774, 255 NY
Supp 1016 (1932).

9 Thig litigation has been published
in pamphlet form by the National
Broadeasting "Company entitled ‘‘Pro-
coedings in Philadelphia Aections in CP
No. 1, June Term, 1948, To Enjoin
Commereial Uses of the Television
Broadeast of the Louis-Waleott Fight.’’
Louis et al. v. Richman tr/as Broad-
wood Hotel Equity No. 1803, Pa. CP
June 1948; Louis et al. v. Friedman
tr/as Lawndale Theatre, Equity No.
1804, Pa CP June 1948; Louis et al. v.
California Produections et al., NY SCt
June, 1948; Twentieth Century Sport-
ing Club, Ine. v. Massachusetts Chari-
table Mechanie Ass’n, Equity No. 60230,
Mass SuperCt, June, 1948.

10 This distinetion is suggested in
Rudolph Mayer Pictures, Ine. v. Pathé
News, Inec., 235 AppDiv 774, 255 NY
Supp 1016 (1932). And see Solinger,
Unauthorized Uses of Television Broad-
casts (1948), 48 ColLRev 848, 858:

““In Rudolph Mayer Pictures, Ine. v.
Pathé News, Ine., a promoter of a prize
fight and a purchaser of exclusive mo-
tion pieture rights to the fight obtained
an injunction against the sale and
_exhibition of an unauthorized newsreel.
The defendant alleged, In au affidavit
opposing the motion for a temporary
injunetion, that it did mnot record the
entire event but ‘only enough to convey
to the publie, by an actual reproduction
of the events, the news that the fight
took place and that it ended in a draw.’
The plaintiffs, on the other hand, in-
sisted that the court must distinguish
between ‘public events and private
events affected with a public interest.”
There were no written opinions, but
the faet that the court granted the
injunetion over defendant’s contention
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game.'' On the other hand, brief reports on the status of a
fight or ball game are news and hence are public property.

In any event the running account of a sports program is
registerable under the Copyright Code.

31lc. LECTURES, SERMONS AND ADDRESSES PREPARED FOR
ORAL DELIVERY.

This classification includes unpublished monologues, lec-
tures, sermons, addresses, speeches, debates and interviews
prepared for oral delivery.'

Certain kinds of radio and television seripts are within this
category. Thus the seript of a lecture, sermon, address, inter-
view or debate which is orally delivered via a television station
is registerable under this classification.?2 If a kineoscope
recording is made of the subjects included in this classification,
it is believed that it could be registered as a motion picture
other than a photoplay.® If this category is reproduced for
sale as a published work, it must be classified as a book with
the appropriate copyright notice.*

The advantage of registering a work under this classifica-
tion is that it secures to the copyright proprietor the exclusive
right of public delivery for profit. The 1952 Amendment to
the Copyright Code now recognizes performing and record-
ing rights for this category of works.?

31d. DRAMATIC OR DRAMATICO-MUSICAL COMPOSITIONS.

Section 202.5 of the Rules and Regulations of the Copyright
Office classifies as dramatic or dramatico-musical compositions
‘‘works dramatic in character such as plays, dramatic scripts
designed for radio or television broadcasts, pantomimes, bal-
lets, musical comedies and operas.’’!

that its pictures were news indicates seripts for television and radio pro-

that at least one court may have ac-
cepted the view that a running aceount
of an event is not news even though
the result may be.’’

1t Op. cit., supra, note 7.

I Regulations of the Copyright Office,
37 FR:

‘‘§ 202.4 Lectures or similar produc-
tions prepared for oral delivery (Class
C). This class includes unpublished
works such as lectures, sermons, ad-
dresses, monologs, recording seripts, and

grams. When these works are published,
registration should be made in Class A.”’

2 Ibid.

361 STAT 652, 17 USCA § 5(m)
(Supp 1951).

4 Kreymborg v. Durante, 21 USPQ
557 (1934), 22 USPQ 248 (1934), dis-
cussed in detail in § 31d.

5 See §§ 121 and 122.

I Regulations of the Copyright Office,
37 FR:

§ 202.5 ‘“Dramatic and dramatico-
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A dramatico-musical eomposition as the title implies is a
combination of music and drama. This category would include
oratorios and a song in a motion picture or stage play which
involves dramatic action i.e., is woven into the plot.2

The definition of a dramatic composition is more difficult.
The test employed by the courts is whether the work tells a
story.® Thus dialogue is not necessary for ‘‘action can tell
a story, display all the most vivid relations between men, and
depict every kind of human emotion without the aid of a word.
... It would be impossible to deny the title of drama to panto-
mime as played by masters of the art.”’4

The earlier decisions excluded from copyright protection
dances and presumably choreographic works and ballets.
This was on the theory that the subject matter ‘‘was solely
the devising of a series of graceful movements, combined with
an attractive arrangement of drapery, lights, and shadows,
telling no story, portraying no character and depicting no
emotion. The merely mechanical movement by which effects
are produced on the stage are not subjects of copyright where
they convey no ideas whose arrangement makes up a dramatic
composition.”’ 8 But the modern development of choreo-
graphic works, ballets and pantomimes, which are dramatic
in nature because they tell a story, has prompted the Copy-
right Office to register these works in the dramatic or dra-

musical eompositions (Class D). This 1028 (1916); Scltzer v. Sunbrock, 22

class includes works dramatie in char-
acter such as plays, dramatic seripts de-
signed for radio or television broadeast,
pantomimes, ballets, musical comedies
and operas.’’

2 April Productions, Ine. v. Strand
Enterprises, Inc. et al. (DC NY 1948),
79 FSupp 5157 ““‘Dramatico-musical-—
compositions differ from dramatie eom-
positions in that, besides a plot, ehar-
acters and acting, there is present
musical and/or vocal acecompaniment.
Operas, operettas and musical comedies
are the most usual form of dramatico-
musical compositions.’’ See also Wit-
mark v. Pastime Amusement Co., 298
Fed 470 (DC SCar 1924); Green v,
Luby, 177 Fed 287 (CC NY 1909);
Daly v. Palmer, 6 FCas 1113 (DC NY
1868).

3 Fuller v. Bemis, 50 Fed 926 (CC
NY 1892); O’Neill v. General Film
Co.,, 171 AppDiv 854, 157 NYSupp

FSupp 621 (DC Cal 1938).

4 Kalem Co. v. Harper Brothers, 222
US 55, 32 SCt 20, 56 LEd 92 (1911).
Cf. G. Ricordi & Co. v. Paramount Pie-
tures, Inec., 92 FSupp 537, 541 (DC NY
1950) : ‘“It was held in Kalem Co. v.
Harper Bros., 222 US 55, 32 SCt 20,
56 LEA 92, AnnCas 1913A, 1285, that
moving pieture rights are a form of
dramatization. . . . There may be sev-
eral dramatizations of the same story,
each capable of being copyrighted.
Harper & Bros. v. Kalem Co., 2 Cir,
169 F 61°’; Sheldon v. Metro-Goldwyn
Pictures Corp., 81 F2d 49 (2d Cir
1936), cert. denied, 298 US 669, 56
SCt 835, 80 LEd 1392 (1936).

5 Fuller v. Bemis, 50 Fed 928 (SD
NY 1892). See also, Martinetti v.
Maguire, 16 FCas 162 (CC Cal 1867);
Barnes v. Miner, 122 Fed 480, 490 (DC
NY 1903).
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matico-musical category.® In this connection the various
rights secured by the so-called French doctrine of représenta-
tion,—which means to perform, act, impersonate, and charac-
terize and is broader than the corresponding English word—
is not copyrightable.”? Thus the gestures and motions of
actors,® the method of performing a dance,® scenery or stage
properties ' and other mechanical devices 't used in pro-
duction are not protected by copyright.

The modern trend of decision has extended copyright pro-
tection to vaudeville sketches as a dramatico-musical composi-
tion; '2 monologues by comedians are classified as lectures or
addresses for oral delivery.'3

Radio and television seripts which tell a story should he
classified under this category. This classification confers an
exclusive right in the copyright owner; he may exclude any-
one from performing his dramatico-musical or dramatiec com-
position, and conversely he may license others to pertorm the

work.'4
category.'®

6 Op. cit., supra, note 1.

7 Supreme Records, Ine. v. Decea
Records, Inec.,, 90 FSupp 904 (DC Cal
1950).

8 Harold Lloyd Corp. v. Witwer, 65
F2d 1, 22 (9th Cir 1933), cert. dis-
missed, 292 US 658, 54 SCt 94, 78
LEd 1507 (1933); Sheldon v. Metro-
Goldwyn-Mayer Corp.,, 7 FSupp 837
(DC NY 1934); Chappell & Co. v.
Fields, 210 Fed 864 (2d Cir 1914);
Savage v. Hoffman, 159 Fed 584 (DC
NY 1908) ; Bloom & Hamlin v. Nixon,
125 Fed 977 (DC Pa 1903). But cf.
Chaplin v. Amador, 93 CalApp 358, 269
Pac 544 (1928), wherein the Supreme
Court of California invoked the law of
unfair competition and enjoined an
imitator of the character made famous
by Charlie Chaplin, viz.: ‘‘In this char-
acter (he wore) a kind of attire peculiar
and individual to himself, consisting of
a kind or type of mustache, old and
threadbare hat, clothes and shoes, a
decrepit derby, ill-fitting vest, tight-
fitting coat and trousers and shoes much
too large for him, and with this attire,

A television film wmay also be classified in this

a flexible cane usually carried, swung
and bent and he performs his part.”’

9 Fuller v. Bemis, 50 Fed 928 (DC
NY 1892). See cases cited in op. ¢it,,
supra, note 8.

t0 Schwarz v. Universal Pictures, 85
FSupp 270 (DC Cal 1949) ; Echevarria
v. Warner Bros.,, 12 FSupp 633 (DC
Cal 1935); Seltzer v. Sunbrock, 22 F
Supp 621 (DC Cal 1938).

t 1 Cases cited in op. cit., supra, notes
8 aund 10.

12 Shafter, Musieal Copyright (1939)
64. Contra, Barnes v. Miner, 122 Fed
480 (DC NY 1903).

13 Infra, § 3le.

14 See § 52.

15 This is based on the fact that mo-
tion picture photoplays can be regis-
tered in this category. Universal Pic-
tures Co. v. Harold Lloyd Corporation,
162 F2d 354 (9th Cir 1947); Metro-
Goldwyn-Mayer Distributing Corpora-
tion v. Bijou Theatre Co., 59 ¥2d 70
(1st Cir 1932); Vitaphone Corporation
v. Hutehinson, 19 FSupp 359 (DC Mass
1937), remanded with instructions, 93
F2d4 176 (1st Cir 1937).
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The significance of registering a work as a dramatic com-
position is illustrated by Kreymborg v. Durante. This in-
volved the recital over the radio of certain poems which had
been published in a book of verse duly copyrighted as a
published work. The poems were subsequently incorporated
in a play which was itself published in book form and copy-
righted. Plaintiff sued Jimmy Durante for infringement of
his copyright, claiming that he had the sole right of public
performance. The court held that the poems were not dra-
matic works; and that under the Copyright Act protection
against public performance of copyrighted works is afforded
only in cases of a dramatic or dramatico-musical work, musical
composition, lecture, sermon, address or similar production.'®
Other copyrighted works e.g., the reading of a novel or news-
paper may be recited in public without infringement.'”

On reargument, plaintiff again urged that the poems were
dramatic compositions. He also contended that the poems
could be classed as ‘‘similar productions,’”’ and would there-
fore be in the category of lectures, sermons or addresses.
The court disagreed with this contention stating that a
lecture, sermon or address is intended primarily for oral
delivery to an audience.'® This decision has been overruled
by the 1952 Amendment to the Copyright Code which now
recognizes performing and recording rights in nondramatic
literary works.'®

3le. MUSICAL COMPOSITIONS.

The statute contains no definition of musical compositions.
The latter has been described as a ‘‘rational collocation of

16 Kroymhorg v. Durante, 21 USPQ
557 (1934).

17 See § 122,

18 Kreymborg v. Durante, 22 USPQ
248 (1934). See Michelson v, Shell
Tnion Oil Co., 1 FRD 183 (1940), which
was an action for infringing copy-
righted advertisements via a radio per-
formance. Defendant moved to strike
all references to the alleged infringe-
ment by radio on the ground that the
copyrighted literary work was not in-
fringed by the mere reading of the
work over the radio: The court denied

defendant’s motion, stating that this
“issue was to be determined by-a trial
on the merits. The court intimated that
property rights exist in a seript used
for radio broadcasts and that to grant
the defendant’s motion would mean that
the latter would acquire property rights
in a copyrighted literary work. Cf.
also, Corcoran v. Montgomery Ward &
Co., 121 F2d 572 (9th Cir 1941), cert.
denied, 314 US 687, 62 SCt 300, 86
LEd 550 (1942).
19 Passim, §§ 121 and 122,
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sounds apart from concepts, reduced to a tangible expression
from which the collocation can be reproduced either with or
without continuous human intervention.’” !

This category includes all musical compositions (other than
dramatico-musical compositions) with or without words, as
well as new versions of musical compositions such as adapta-
tions, arrangements and editings.? The lyrics to a song are
regarded as incidental to the music and are protected under
this classification by the copyright of the song.® A lyric may
be protected independently from the song by registration
under the ‘‘book’’ classification.* Musical selections and
compilations published in book form are registrable in the
music category.®

It should be pointed out that a musical composition in-
volved in a dramatic work may be registered in classes (d)
and (e). A song from a dramatico-musical work, when sepa-
rately published, should be registered with the Copyright
Office as a musical composition. But conversely ‘““no Ameri-
can court has as yet regarded a song as a dramatic composi-
tion;’’ the Copyright Office classifies ‘‘ordinary’’ songs as
musical compositions rather than dramatico-musical works.®

Perforated piano rolls,” phonograph records® and music

| White-Smith Musiec Publishing Co.
v. Apollo Co., 209 US 1, 28 SCt 203,
52 LEd 367 (1908). Supreme Records,
Ine. v. Decea Records, Ine., 90 FSupp
904, 913 (DC Cal 1950) ; ¢ Musical ecre-
ation consists in the grouping of notes,
similarity of bars, harmony or melody.’’

2 Regulations of the Copyright Office,
37 FR:

§ 202.6 ‘‘Musical compositions (Class
E). This class includes all musieal com-
positions (other than dramatico-musical
compositions), with or without words,
ag well as new versions of musical com-
positions, such as adaptations, arrange-
ments and editings, when such editing
is the writing of an author.’’

3 Edward B. Marks Musiec Corp. v.
Foullon, 171 F2d 905 (2d Cir 1949);
Shapiro Bernstein & Co. v. Vogel Musie
Co., 161 F2d 406 (2d Cir 1947), cert.
denied, 331 US 820, 67 SCt 1310, 91
LEd 1837 (1948); Harper v. Donahue,
144 Fed 496 (CC IIl 1905); Ford v.

Blaney, 148 Fed 644 (CC NY 1906).
But ¢f. Witmark v. Standard Music Co.,
221 Fed 376 (3d Cir 1915). See Smith,
Copyright in the Editing of Music
(Mimeograph, Library of Congress
1947).

4 Khan v. Leo Feist, Ine., 70 FSupp
450 (DC NY 1947), aff’d 165 F'2d 188
(2d Cir 1947).

5 Howell, The Copyright Law (1948)
19.

6 Shafter, Musical Copyright (1939)
65.

7 White-Smith Music Publishing Co.
v. Apollo Co., 209 US 1, 28 SCt 203,
52 LEd 367 (1908).

8 Jerome v. Twentieth Century-Fox
Film Corporation, 167 FSupp 736 (DC
NY 1946), aff’d 165 F2d 784 (2d Cir
1947) ; RCA Mfg. Co. v. Whiteman, 114
F2d 86 (2d Cir 1940), cert. denied,
311 US 712, 61 SCt 393, 85 LEd 463
(1941).

O




61 SUBJECT MATTER OF PROTECTION § 31f

track in a film® are not registrable as ‘“musical composi-
tions;’’ they are not copies of a musical composition but are
parts of the mechanism necessary for their reproduction in
sound.'® Tt should be pointed out that the music track inte-
grated into a film is protected if the television film is registered
as a motion picture photoplay or a motion picture other than
a photoplay."'!

31f. MAPS.

This class includes ‘‘all published cartographic representa-
tions of area, such as terrestrial maps and atlases, marine
charts, celestial maps and such three-dimensional works as
globes and relief models.”’ !

The earlier decisions held that a map derived from other
publications and incorporating a new feature, such as ‘‘quar-
ter-section lines’’ was copyrightable2 Several of the more
recent decisions suggest that the addition of county, township
and municipal lines to a map does not ‘‘involve a modicum
of creative work,’’ 3 hence the map would not be copyrightable.

Automobile road maps compiled from official maps and
annual revisions of such road maps may be proper subjects
of copyright.* Howell suggests that if the road maps con-
tain a substantial amount of text, it would be preferable to

classify the same under the ‘“book’’ category.5

9 MacCarteny, Television as a Prob-
lem in Copyright Registration, Printer’s
Ink, July .23, 1948: ¢‘It is also true
that there is no recorded case to date
where the court has held as the point
at issue that a sound track by itself,
constituted a copy, for the purposes of
the Copyright—Act, of the material re-
corded thereon.’’ But e¢f. Jerome v.
Twentieth Century-Fox Film Corpora-
tion, 67 FSupp 736 (DC NY 1946),
aff’d 165 F2d 784 (2d Cir 1947);
Foreign & Domestic Musie Corp. v.
Wyngate, 66 FSupp 82 (DC NY 1946);
Famous Music Corp. v. Melz, 28 FSupp
767 (DC La 1939).

10 HR No. 2222 which accompanied
HR 28192, 60th Cong 2d Sess (1909):
¢‘It is not the intemntion of the com-
mittee to extend the right of copyright
to the mechanical reproductions them-
selves, but only to give the composer

or copyright proprietor the comtrol, in
accordance with the provisions of the
bill, of the manufacture and use of such
devices.”’

11 Op. eit., supra, note 9.

137 FR § 202.7.

2 Sauer v. Detroit Times, 247 Fed
687 (DC Mich 1917); Woodman v.
Lydiard Peterson Co., 192 Fed 67, 69
(DC Minn 1912). Cf. Taylor v. Gilman,
24 Fed 632 (DC NY 1885); Ehret v.
Pierce, 10 Fed 553 (DC NY 1880).

3 Amsterdam v, Triangle Publica-
tions, Ine., 189 F2d 104 (3d Cir 1951),
and cases cited therein.

4 Crocker v. General Drafting Co.,
50 FSupp 634 (DC NY 1943) ; General
Drafting Co. v. Andrews, 37 F2d 54
(2d Cir 1930).

5 Howell, The Copyright Law (1948)
19.
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31g. WORKS OF ART.

Section 202.8 amplifies this term:

§ 202.8 “Works of art (Class G)—(a) In general. This
class includes works of artistic eraftsmanship, in so far as
their form but not their mechanical or utilitarian aspects are
concerned, such as artistic jewelry, enamels, glassware, and
tapestries, as well as all works belonging to the fine arts, such
as paintings, drawings and sculpture. Works of art and
models or designs for works of art are registered in Class G
on Form G, except published three-dimensional works of art
which require Form GG.

(b) Published three-dimensional works of art. All applica-
tions for copyright registration of published three-dimensional
works of art shall be accompanied by as many photographs,
in black and white or in color, as are necessary to identify the
work. Each photograph shall not be larger than nine by
twelve inches, but preferably shall be eight by ten inches, nor
shall it present an image of the work smaller than four inches
in its greatest dimension. The title of the work shall appear
on each photograph. In addition to the photographs, applica-
tion on Form GG, and the statutory registration fee, each
applicant shall select and comply with one of the following
options:

(1) Option A. Send two copics of the best edition of the

work (or one copy, if by a foreign author and published in a °

foreign country). The Copyright Office will retain the copies
for disposition in accordance with its usual practice.

(2) Option B. Send two copies of the best edition of the
work (or one copy, if by a foreign author and published in a
foreign country) and in addition mark the package with the
special label supplied by the Copyright Office or by the use of
other appropriate means indicating that Option B has been
chosen. The Copyright Office will promptly return the copies
to the copyright claimant or to his agent, at an address within
the United States at his expense.

(3) Option C. Send no copies of the work. If Option C is
selected the Copyright Office will issue its certificate, bearing
a notation that photographs were accepted in place of copies,
but expresses no opinion as to the need for, or possible effect
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of delay in, making deposit of copies prior to suit for infringe-
ment of copyright.””!

The problem confronting the courts in determining whether
an item is a work of art is illustrated by the recent case of
Stein v. Expert Lamp Co.2 Plaintiff claimed that the defend-
ant infringed his models of sculptured statuettes which had
been registered with the Copyright Office as a work of art.
The statuettes were in the form of lamp bases having threaded
mounting stubs to receive lamp sockets. The court held that
although the lamps were artistically made and ornamental,
they were primarily articles of manufacture intended for
utilitarian use. ‘“We have examined and considered all the
cases cited but are not persuaded that a design of an electric
lamp may be protected as a monopoly by means of a copy-
right registration, registered without an examination as to
originality, novelty or inventiveness.”’3 The court then sug-
gested that the lamps could be registered as a design patent
with the Patent Office. The design patent statute furnishes
adequate protection to the plaintiff since it was intended to
promote the decorative arts and to stimulate the exercise of
inventive faculty by improving the appearance of articles of
manufacture.?

The following works of art are copyrightable:

1) the fine arts which are intended for ornamental purposes,
such as paintings in oil on canvas, mosaics, carving and

137 FR § 202.8.
2188 F2d 611 (7th Cir 1951). This

to have been abandoned, may, upon pay-
ment of the fees required by law and

case is discussed in Kegan and Kipnis,
Protecting Commercial Applications of
Art (1951), 2 Decalogue Journal 5.

3 Stein v. Expert Lamp Co., 188 F2d
611 (7th Cir 1951). - -

4 Act of May 9, 1902, 32 STAT 193,
35 USCA § 73: ‘“Any person who has
invented any new, original and orna-
mental design for an article of manu-
facture, not known or used by others
in this country before his invention
thereof, and not patented or deseribed
in any printed publication in this or
any foreign country before his inven-
tion thereof, or more than two years
prior to his application, and not in
public use or on sale in this country
for more than two years prior to his
application, unless the same is proved

3

other due procecdings had, the same as
in cases of inventions or discoveries cov-
ered by section forty-eight hundred and
cighty-six, obtain a patent therefor.’’
See_General Time Instruments Corp. v.
United States Time Corp., 165 T'2d 853
(2d Cir 1948): ‘A design patent must
be the product of invention if it is to
be valid . . . the test is whether the
design involved ‘a step beyond the prior
art requiring what is termed inventive
genius’.’’ See also: Circle S Produects
Co. v. Powell Produects, Inec., 174 F2d
562 (7th Cir 1949); Man-Sew Pinking
Attachment Corp. v. Chandler Mach.
Co., 33 FSupp 950 (DC Mass 1940);
MeQuillen v. A. R. Hyde & Sons Co.,
35 FSupp 870 (DC Mass 1940).
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statuary in stone or metal and not generally susceptible of
commercial reproduction ; ®

2) minor objects of arts intended for ornamental display
and reproduced in quantities for sale from the original. This
bric-a-brac includes such items as vases, plaques, etchings,
ete; © ‘

3) objects which although they serve a utilitarian purpose,
are primarily ornamental, viz., stained glass windows and
tapestry.”

Although Howell states that ‘‘objects primarily designed
for a useful purpose, but made ornamental to please the eye
and gratify the taste, such as ornamental clocks, curtains,
rugs, gas fixtures, household furniture, etec., commonly called
applied art’’® are registrable, it is believed that in view of
Stein v. Expert Lamp Co.,° such works should seek the pro-
tection of the design patent law. The philosophic basis of this
decision is grounded in public policy. Courts are reluctant to
recognize monopolies in things which people use,—such as
hammers, mechanical supports, lamps, ete. In this connection
the courts have held that the drawing of a dress is copyright-
able as a work of art.'® However, the dress patterns or designs
for dresses cannot be classified as works of art; they are
registrable under the design patent statute, which as we have
discussed elsewhere furnishes inadequate protection.!'!
Although a ‘‘kewpie’’ doll has been registered as a work of
art,'2 for the most part, dolls,!3 toys '* and games '® are not
protected by copyright.

5 E.g., Contemporary Arts v. F. W,
Woolworth Co., 93 FSupp 739 (DC Mass
1950) aff’d, 193 F2d 162 (1lst Cir.
1951) (statuette of cocker spaniel);
Jones Bros. Co. v. Underkoffler, 16 F
Supp 729 (DC Pa 1936) (design for
memorial). See Howell, The Copyright
Law (1948) 20.

6 Cf. Home Art, Inc. v. Glensder Tex-
tile Corp., 81 FSupp 551 (DC NY
1948). See cases cited in note 5, supra.

7 ITowell, The Copyright Law (1948)
20.

8 Ibid.

9188 F2d4 611 (7th Cir 1951).

10 Adelman v. Sonners & Gordon, 21
USPQ 219 (DC NY 1934).

11 Passim, §§ 115 and 217.

12 Vilson v. Haber Bros., Inec., 275
Fed 345, 346 (24 Cir 1921). Cf. Kallus
v. Bimblick Toy Mfg. Co., 229 AppDiv
313, 241 NYSupp 105 (1930).

#3 Iorsmon and Aetna Doll v. Kauf-
man, 285 Fed 372, 373 (2d Cir 1922).
Howell, The Copyright Law (1948) 48.

14 Seip v. Commonwealth Plastics,
85 FSupp 741 (DC Mass 1949).

15 Chamberlin v. Uris Sales Corp.,
150 F2d 512 (2d Cir 1945); Seltzer
v. Sunbrock, 22 FSupp 621 (DC Cal
1938) ; Downes v. Culbertson, 153 Mise
14, 275 NYSupp 233 (1934); Whist
Club v. Foster, 42 F2d 782 (DC NY
1930).
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31h. REPRODUCTIONS OF WORKS OF ART.

§ 31i

““This class includes published reproductions of existing
works of art in the same or a different medium, such as a
lithograph, photoengraving, etching or drawing of a painting,
sculpture or other work of art.”’ ! Thus the reproduction of
an oil painting is independently copyrightable; 2 so are mez-
zotint engravings of paintings.3

31i. DRAWINGS OR PLASTIC WORKS OF A SCIENTIFIC OR
TECHNICAL CHARACTER.

This class includes architectural and engineering plans and
designs, anatomical drawings, relief maps, stock-market charts
ete.! In Koreybyskiv. Underwood and Underwood,? plaintiff
had obtained a patent for an anthropometer illustrating
thought processes; he also secured a copyright of the model or
relief diagram by registering the same as a drawing or plastic
work of a scientific or technical character. The court intimated
that a work may be patentable as well as copyrightable.
However, since the plaintiff had filed the textual matter and
diagrams with the Patent Office, this constituted a ‘‘publica-
tion which entitled anyone to copy the drawings.”” In addi-
tion, ‘‘everything disclosed in the patent became part of the
public domain, except the monopoly of the patentee to make,
use, and vend the device for a limited time.’’ 3

Although a work is susceptible of patent and copyright
protection, if patent protection is secured, it is believed that
the work cannot be copyrighted because copyright cannot
‘“‘subsist in the original text of any work which is in the public
domain.’’* This is because the public has the right to the

137 FR 202.9. See Brobrecker v. § 202.10 ‘“Drawings or plastic works

Denebeim et al., 28 FSupp 383 (DC
Mo 1939).

2 Home Art v. Glensder Textile Corp.,
81 FSupp 551 (DC NY 1948); Leigh
v. Gerber, 86 FSupp 320 (DC NY 1949).

3 Alfred Bell & Co. v. Catalda Fine
Arts Co., 74 FSupp 973 (DC NY 1947).
See also Allegrini v. De Angelis, 59
FSupp 248 (DC Pa 1944), aff’d 149
F24 815 (3d Cir 1945).

I Regulations of the Copyright Office,
37 FR:

of a scientific or technical character
(Class I). This class includes diagrams
or models illustrating seientific or tech-
nical works, or formulating seientific or
technical information in linear or plastic
form, sneh as an architect’s or an engi-
neer’s plan or design, a mechanical
drawing, or an anatomieal model.’’

236 F2d 727 (2d Cir 1929).

3 Ibid.

417 USCA § 8.
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information disclosed in the patent and the right to use and
copy the text and diagrams.®

31j. PHOTOGRAPHS.

Prior to the Act of 1865 ' it was held that a photograph
was not a “‘print cut or engraving’’within the meaning of the
statute then in force, and hence was not a proper subject of
copyright2 The early cases held that photographs were
manual or mechanical reproductions of a person or object,
which did not reflect originality or intellectual effort.3
Although photographs were not copyrightable, photographic
reproductions of prints and engravings were considered
“copies,”’ and hence sufficient to support an action for in-
fringement.*

In 1865 Congress extended copyright protection to negatives
and photographs by expressly including them among the
articles for which copyright was provided.®

In the Sarony case, it was held that a photograph reflecting
the original intellectual conception of its author was a ‘‘writ-
ing?’’ within the constitutional sense.® This decision intimated
that some photographs might not be protected, but ‘“‘on . . .
[this] question as thus stated we decide nothing.’’”? How-
ever the recent cases hold that any photograph is copyright-
able since it reflects the reaction of the photographer to such
items as light, shade, position, grouping of persons and

objects, etc.®

5 Korzybyski v. Underwood, 36 F2d
727 (24 Cir 1929). But there is no
copyright on articles for practical use
in conneection with a macline. Drown
Instrument Co. v. Warner, 161 F2d
910 (AppDC 1947); Taylor Instrument
Co. v. Fawley-Brost Co., 139 F2d 98
(Tth Cir 1943), cert. denied, 321 US
785, 64 SCt 782, 88 LEd 1076 (1944);
Stein v. Expert Lamp Co., 188 F2d
611 (7th Cir 1951).

I See § 22: ‘‘Copyright Legislation
in the United States.’’

2 Altman v. New Haven Union, 254
Fed 113, 117 (DC Conn 1918); Wood
v. Abbott, 30 FCas 424, 425 (DC NY
1866).

3 Wood v. Abbott, 30 FCas 424, 425
(DC NY 1866).

4 Rossiter v. Hall, 20 FCas 1233,
1254 (CC NY 1866).

5 Act of Mareh 3, 1865, 13 STAT
540.

6 Burrow-Giles Lithographic Co. v.
Sarony, 111 US 53, 4 SCt 279, 28 LEd
349 (1884).

7 Ibid.

8 Cory v. Physical Culture Hotel, 14
FSupp 977 (DC NY 1936), aff’d 88
F2d 411 (2d Cir 1937); Pagano v.
Bessler, 234 Fed 963 (DC NY 1916);
Jewelers Cireular Publishing Co. v. Key-
stone Publishing Co., 274 Fed 932 (DC
NY 1921); American Mutoscope Co. v.
Edison, 137 Fed 262 (CC NJ 1905) ;
Bolles v. Outing Co., 77 Fed 966 (2d
Cir 1897).
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The Copyright Office has implemented § 5(j) of the Copy-
right Code by § 202.11:

$ 202.11 “‘Photographs (Class J). This class includes
photographic prints and filmstrips, slide films and individnal
slides. Photoengravings and other photomechanical repro-
ductions of photographs are registered in Class K on Form

K.»e

31k. PRINTS, PICTORIAL ILLUSTRATIONS AND COMMERCIAL
PRINTS AND LABELS.

This class of copyrightable subject matter was first limited
to ‘‘historical or other prints.”’' Subsequent legislation
designated it as ‘“prints, cuts and engravings.”’2 The Copy-
right Act of 1909 employed the nomenclature of ‘‘prints and
pictorial illustrations.’’®> The Act of July 31, 1939 trans-
ferred the registration of commercial prints and labels from
the Patent Office to the Copyright Office 4 and this clause was
amended to read ‘“prints and pictorial illustrations including
prints or labels used for articles of merchandise.’’®

A pictorial illustration may represent visible actual persons
or things.® The copyright proprietor cannot monopolize the
right to picture these persons or things, since ‘‘others are free
to copy the original. They are not free to copy the copy.”’”
A pictorial illustration also comprehends fanciful creations
such as an illustrative fashion catalogue,® lithographs por-
traying vegetable products,® illustrated brass goods cata-
logue,'® illustrations of designs for monuments,'' white pic-
tures of statuary,'? a chromo, ‘‘designed as a symbolic glori-
fication of lager-beer drinking.’’ '3 Photo-engravings are

837 FR § 202,11

I Aet of April 29, 1802, 2 STAT 171.
2 Act of February 3, 1831, 4 STAT

8 National Cloak & Suit Co. v. Kauf-
man, 189 Fed 215 (DC I’a 1011).
9 Stecher Lithograph Co. v. Dunston

436. Lithograph Co., 233 Fed 601 (DC NY
3 Act of March 4, 1909, 35 STAT 1916).
1076. 10 White Mfg. Co. v. Shapiro, 227

453 STAT 1142,
5 Act of July 30, 1947, 61 STAT
632, 17 USCA § 5(k).

Fed 957 (DC NY 1915).
11 Grace v. Newman, LR 19 Eq 623
(1875).

6 National Cloak & Suit Co. v. Kauf-
man, 189 Fed 215, 218 (DC Pa 1911).

7 Bleistein v. Donaldson Lithographie
Co., 188 US 239, 249, 23 SCt 298, 47
LEd 460 (1903).

12 Da Prato Statuary Co. v. Guiliani
Statuary Co., 189 Fed 90 (CC Minn
1911).

13 Yuengling v. Schile, 12 Fed 97
(DC NY 1882). See also Ioague-
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classified in this category rather than under photographs.'*

The subject matter of this classification, as illustrated
above, indicates that it is used extensively to copyright pic-
torial advertisements.'®

A print has reference to ‘‘decorative features of a distinetive
character, such as the border of a bond or diploma. Both
types (prints and pictorial illustrations) are united in the
official form of application. Such works are usually produced
by lithographic or similar process from drawings or sketches
which serve no further purpose than as a basis for reproduc-
tion. When they reproduce an existing work of art, the
registration should preferably be made in Class (h).”’ '®

As stated above, the registration of commercial prints and
labels was transferred from the Patent Office to the Copyright
Office by amendatory legislation approved July 31, 1939 and
effective July 1, 1940.'7

Prior to this legislation the Commissioner of Patents super-
vised and controlled the registration of prints and labels as
copyrights under the Act of June 18, 1874.'® When the Copy-
right Act of 1909 was passed, section 63 of that statute pro-
vided that ‘‘all laws or parts of law in conflict with the

provisions of that law are hereby repealed.’’ '®

Sprague Corp. v. Meyer Co., Tue., 31
F2a 583 (DC NY 1929) (label for
shoe box); Malsed v. Marshall Field
Co., 96 FSupp 372 (DC Wash 1951
(Iabel for box of candy).

1437 FR 202.11.

1537 FR:

§ 202.12 ‘‘Prints, pictorial illustra-
tions and commercial prints or labels
(Class K ). This class includes prints
or pictorial illustrations, greeting cards,
picture posteards and similar prints,
produced by micans of lithography, pho-
toengraving or other methods of repro-
duetion. These works are registered
on Form K. A print or label, not a
trade-mark, published in conneetion
with the sale or advertisement of an
article or articles of merchandise is
also registered in this class on Form
KK.”’

16 ITowell, The Copyright Law (1948)
22,

17 Op. cit., supra, note 4.

18 Act of June 18, 1874, 18 STAT
78: ‘“‘That in the construction of this

The Com-

Act the words ‘engraving, cut, and
print’ shall be applied only to pietorial
illustrations or works counected with
the fine arts, and no prints or labels
designed to be used for any other
articles of manufacture shall be entered
under the copyright law, but may be
registered in the Patent Office. And
the Commissioner of Patents is hereby
charged with the supervision and econ-
trol of the entry or registry of such
prints or labels, in conformity with the
regulations provided by law as to copy-
right of prints, except that there shall
be paid for recording the title of any
print or label, mot a trade-mark, six
dollars, which shall cover the expense
of furnishing a copy of the record,
under the seal of the Commissioner of
Patents, to the party cntering the
same.”’

1935 STAT 1087. This scetion was
replaced by the Aet of June 18, 1874
(supra, note 18), aud was subsequentlly
replaced by the Act of July 31, 1939,
op. eit., supra, note 4.
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missioner of Patents was of the opinion that this repealed
the 1874 Act. However the Attorney General to whom this
question was submitted, ruled that the Acts were not in conflict
and that the Patent Office was still required to register all such
prints and labels.2°

At first the Patent Office refused to register prints and
labels attached to goods if the latter carried a trade-mark.
This practice was subsequently changed and trade-mark regis-
tration was no bar to copyright protection under the 1874
legislation, provided the print or label bore some evidence of
originality and artistic merit.2'

Commercial prints and labels were and are used extensively
for advertising purposes. The Patent Office ‘‘laid special
stress upon the requirement that the print or label must
describe on its face the particular article or type of material
for which it was used. This was based upon an interpretation
of the words ‘designed to be used for articles of manufacture’
to the effect that this clause did not refer to the state of mind
or intention of the applicant but to the evidence afforded by
the contents of the print or label itself; otherwise, so it was
claimed, ‘the distinction attempted to be drawn by Congress
between the two classes of products (i.e. those registrable in
the Copyright Office and those registrable in the Patent Office
would be practically nullified.’ ’” 22

The Patent Office distinguished between prints and labels.
The former was defined as an ‘‘artistic and intellectual pro-
duction designed to be used for an article of manufacture and
in some fashion pertaining thereto, but not borne by it; such
for instance as an advertisement thereof.”’ 22 Thus a print
was not required to be attached to an article of manufacture.

=~ ~Howell -reports that-‘with respect to_prints, however, no

reported case is found, either in or outside the Patent Office,”
to the effect that an advertisement consisting solely of words
could be registered as a ‘‘print’’ under section 3. On the
contrary, an examination of the specimen books of the Patent
Office shows that registration in that category was confined

2028 Op Atty Gen 116 (1904); 21 Howell, The Copyright Law (1948)
Hoague-Sprague Corp. v. Meyer Co.,, 26.
Tnec., 31 F2q 583, 585 (DC NY 1929); 22 Ibid., 27
Fargo Mercantile v. Brechet, 295 Fed 23 Amdur, Copyright Law and Prae-
823, 827 (8th Cir 1924), tice (1936) 175,
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to such advertisements as contained pictorial or artistic deco-
rative matter as well as text.’’ 24

A label on the other hand was likewise defined as an artistic
and intellectual production; however, it had to be attached,
viz., “‘impressed or stamped directly upon the article of manu-
facture or upon a slip of paper or other material to be attached
in any manner to manufactured articles or to boxes, and
packages containing them, to indicate the article of manu-
facture.’’ 28

The distinction between a trade mark and a label warrants
explanation. A trade-mark is defined as ‘‘any word, name,
symbol, or device or any combination thereof adopted and
used by a manufacturer or merchant to identify his goods
and distinguish them from those manufactured or sold by
others.”’ 26 Ttis a notation or fanciful name affixed to goods.2?
The Lanham Trade-Mark Act has extended trade-mark pro-
tection to the sale or advertising of services and to marks of
collective groups or organizations.2® Originality is not a
prerequisite to trade-mark registration.2® A label on the
other hand is descriptive of the article to which it is affixed
and it must bear some evidence of originality and intellectual
effort.3® A trade mark which is part of the broader law of
unfair competition must be used in trade or commerce before
it can be registered.®' A label which is copyrightable need
not be used in trade or business before it is registerable; it is
a right in gross which comes into existence the instant it is
created or registered.32

The differences between prints and labels and design
patents 33 are more troublesome. Both of them protect

24 Howell, supra, note 21 at 27.

25 Op. cit., supra, note 23.

26 Act of July 5, 1946, 60 STAT
443, 15 USCA § 1127.

27 Mishawaka Rubber & Woolen Mfg.
Co. v. Kresge Co., 119 F2d 316 (6th
Cir 1941), reversed on other grouhds,
316 US 203, 62 8Ct 1022, 86 LEd
1381 (1942); Brooks Brothers .
Brooks Clothing of California, 60 F
Supp 442 (DC Cal 1945), aff’d 158
F2d 798, cert. denied, 331 US 824,
67 SCt 315, 91 LEA 1840 (1946).

28 Op. cit., supra, note 26. For a dis-
cussion of the Lanham Act, see § 242.

29 See cases cited in op. cit., supra,
note 27 and § 210a passim.

30 Ex Parte Irish, 27 USPQ 312
(1935) ; see Hoague-Sprague Corpora-
tion v. Meyer Co., 31 F2d 583 (DC NY
1929); Griesedieck Western Brewery
Co. v. People’s Brewing Co., 56 FSupp
600 (DC Minn 1944), aff’d 149 F2d
1019 (8th Cir 1945).

31t United States Drug Co. v. Ree-
tanus Co., 248 US 90, 39 SCt 48, 63
LEQ 141 (1918).

32 Op. cil., supra, note 27.

33 Act of May 9, 1902, 32 STAT
193, 35 USCA § 73. This statute is
quoted in its entirety in § 31g, n. 4.
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artistic or ornamental forms used for industrial and com-
mercial purposes. A design patent is a product of invention,
“‘requiring what is termed inventive genius.”’ 3¢ Tt vests an
exclusive right in the patent holder to ‘‘make, use and vend’’ 35
the article. Prints and labels on the other hand identify or
describe articles of merchandise; they vest in the copyright
proprietor the negative right of preventing others from re-
producing the print or label.3®

The amendatory legislation of 1939 which transferred the
registration of commercial prints and labels from the Patent
Office to the Copyright Office has resulted in no substantial
changes in the law.3? In 1941 the Copyright Office defined
prints and labels:

“‘The term ‘print’ as used in the said Act may be de-
fined as an artistic work with or without accompanying
text matter, published in a periodical or separately, used
in connection with the sale or advertisement of an article
or articles of merchandise. A single sheet containing
pictures of various articles of merchandise would be
registrable as a print, even though folded one or more
times.

The term ‘label’ may be defined as an artistic and/or
literary work, impressed or stamped directly upon the
article of merchandise or upon a piece of paper or other
material to be attached in any manner to articles of
merchandise or to bottles, boxes or other containers
thereof, to indicate the nature of the goods.’’ 38

34 General Time Instruments Corp. LabeLs.—Commenecing July 1, 1940, the

v. United States Time Corp., 165 F2d
853 (2d Cir 1948); Circle S. Products
Co. v. Powell Products, Ine., 174 F2d
562 (7th Cir 1949).
35 Op. cit,, supra, note 33; Taylor
-~ Instrument Companies v. Fawley Brost
Co., 139 F2d 98 (7th Cir 1943), cert.
denied, 321 US 785, 64 SCt 782, 88
LEd 1076 (1944); and see Callmann,
Unfair Competition and Trade-Marks
(1950) 277,

36 RCA Mfg. Co. v. Whiteman, 114
F2d 86, 88 (2d Cir 1940), cert. denied,
311 US 712, 61 SCt 393, 85 LEd 463
(1940): ‘“Copyright in any form,
whether statutory or at common law,
is a monopoly; it consists only in the
power to prevent others from repro-
ducing the copyrighted work.”’

3761 STAT 652 (1947), 17 USCA:

§ 6. ‘‘REGISTRATION OF PRINTS AND

Register of Copyrights is charged with
the registration of claims to copyright
properly presented, in all prints and
labels published in connection with the
sale or advertisement of articles of mer-
chandige, including all claims to copy-
right in prints and labels peading in
the Patent Office and uncleared at the
close of business June 30, 1940. There
shall be paid for registering a claim
of copyright in any such print or label
not a trade-mark $6, which sum shall
cover the expense of furnishing a cer-
tificate of such registration, under the
seal of the Copyright Office, to the
claimant of copyright.’’

38 Circular No. 46 of the Copyright
Office, dated March 18, 1941, reproduced
in Howell, The Copyright Law (1948)
31.
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A label may now be registered ‘‘even though the artistic
features may be negligible, provided that the literary content
is such as would bring it within the ‘book’ category, were it
not used on a label. Again, the clause ‘to indicate the nature
of the goods’ in definition 2, is designed to permit registration
on one application and fee of a plurality of labels identical in
all respects except as to the names of the products for which
they are used. The old ‘rule of deseription’ is modified to this
extent.”’ 3°

As we shall discuss elsewhere,*® prints and labels must be
published with notice of copyright claim prior to filing the
application for registration.#' The form of notice must com-
ply with the statute, viz., either the word ‘‘Copyright’’ or the
abbreviation ‘“Copr.”” or the symbol ©.#2 ‘‘Two complete
copies of the best edition thereof then published’’ must be
deposited with the Copyright Office.#® ‘‘If such copies are
bulky or metallic, an additional copy in the form of a photo-
graphic reproduction is required for insertion in the specimen
books which the Office continues to maintain for convenient
inspection on the part of the public.”’%* The statutory fee
“for registering a claim of copyright in any such print or
label not a trade-mark’’ is $6.00.45

311. MOTION PICTURE PHOTOPLAYS AND MOTION PIC-
TURES OTHER THAN PHOTOPLAYS.

Although the motion picture machine was invented by
Edison in 1889, the Copyright Act of 1909 did not specifically
include these categories within its subject matter. However,
prior to 1909, the federal courts on several occasions passed
upon the copyrightability of motion pictures. The first of
these cases involved an early form of newsreel depicting a
single event taken from one vantage point. It was held that
such a motion picture could be copyrighted as a photograph
under the Copyright Act of 1865. To quote from the court’s
opinion:

¢ex *® * * The instantaneous and continuous operation
of the camera is such that the difference between succes-

39 Howell, supra, note 38, at 31-2, 43 Ibid., § 13.
40 Passim, §§ 115 and 217. 44 Howell, supra, note 38 at 33.
4117 USCA § 10, 4517 USCA § 215. See 39 Op Atty

42 Ibid., § 19. Gen 459 (1940).
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sive pictures is not distinguishable by the eye, and is so
slight that the casual observer will take a very consid-
erable number of successive pictures of the series, and
say they are identical. It is only when pictures far re-
moved from each other in the series are compared that
differences are seen, but in every one the platform from
which the christening took place, and on which prominent
persons attending the launch stood, is depicted. To re-
quire each of numerous undistinguishable pictures to be
individually copyrighted, as suggested by the court,
O would, in effect, be to require copyright of many pictures
to protect a single one. * * *

‘‘And that it is, in substance, a single photograph, is
shown by the fact that its value consists in its protection
as a whole or unit, and the injury to copyright protection
consists not in pirating one picture, but in appropriating
it in its entirety.

‘““We are further of opinion that photograph in ques-
tion met the statutory requirement of being intended to
be perfected and completed as a work of the fine art. Tt
embodies artistic conception and expression. To obtain
it requires a study of lights, shadows, general surround-
ings, anc'l a vantage point adapted to securing the entire
effect.”’

Two years later, in a case involving a motion picture telling
a connected story by means of ‘‘shots’’ taken from a number
of different points, the court held that such a picture could be
copyrighted in the same manner as photographs.2 This line
of reasoning was continued in 1909, when another series of
photographs of a dramatic presentation which were to be
projected in a motion picture machine were considered a single
picture or photograph capable of being copyrighted.®
In decisions handed down both prior and subsequent to
—x——-- —- - the amendatory legislation of 1912, the courts held that a film
was a ‘‘writing”’ under section 4 of the Copyright Aef of 190Y.
The word ‘‘writings’’ included motion pictures since the latter
tended to reproduce an artist’s visnal conception of an author’s
ideas as described in words.*
In Kalem Co. v. Harper Bros., the converse issue was ten-
dered the Supreme Court. In that case it was claimed that a

| Edison v. Lubin, 122 Fed 240, 241 3 Harper & Bros. v. Kalem Co., 169

(3a Cir 1903). I'ed 61 (24 Cir 1909),

2 American Mutoseope & Biograph 4 Ibid.; Metro-Goldwyn-Mayer Dis-
Co. v. Idison Mfg. Co., 137 Fed 262, tributing Corp. v. Bijou Theatre, 3 F
266 (DC NJ 1905). Supp 66, 72 (DC Mass 1933),
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motion picture infringed the copyrighted novel, ‘‘Ben Hur.”’
Mr. Justice Holmes concluded that the unauthorized exhibition
of the motion picture infringed the author’s exclusive right to
dramatize his novel.® The teachings of the Kalem case have
been amplified by the following holdings of the courts:

1. The unauthorized exhibition of a motion picture may
infringe the author’s exclusive right to dramatize his novel.®

2. The unauthorized exhibition of a motion picture may in-
fringe the author’s exclusive performing rights.”

3. The unauthorized exhibition of a film may infringe the
author’s exclusive right to dramatize a non-dramatic work.®

4. The unauthorized exhibition of a motion picture may in-
fringe an author’s exclusive right ‘‘to make or to procure
the making of any transeription or record thereof by or from
which, in whole or in part, it may in any manner, or by any
method be exhibited, performed, represented, produced, or
reproduced;...” ®

5. A motion picture may infringe another copyrighted
motion picture.'®

6. A motion picture which incorporates from one thousand
to fifteen hundred feet of an unpublished copyrighted motion
picture may infringe the printing and publishing rights of

an author.!!

7. A motion picture may likewise infringe a copyrighted
motion picture scenario,'? a copyrighted play,'3 a eopyrighted

6 Kalem Co. v. Harper Bros, 220
US 55, 32 SCt 51, 56 LEd 92 (1911).

6 Ibid.; Metro-Goldwyn-Mayer Dis-
tributing Corp. v. Bijou Theatre, 59
F2d 70 (1lst Cir 1932), setting aside 50
F2d 908 (DC Mass 1931); DPhoto-
Drama Motion Pieture Co., Inc. v. Social
Uplift Film Corp., 220 Fed 448 (2d
Cir 1915) ; O’Neill v. General Film Co.,
171 AppDiv 854, 157 NYSupp 1028
(1916).

7 Universal Pictures Co. v. Iarold
Lloyd Corp., 162 Fed 354 (9th Cir
1947); Tiffany Productions v. Dewing,
50 F2d 911 (DC Md 1931); Metro-
Goldwyn-Mayer Corp. v. Bijou Theatre,
3 FSupp 66, 73 (DC Mass 1933).

8 Cf. MacDonald v. Du Maurier, 75
FSupp 655 (DC NY 1948); Fiteh v.
Young, 230 Fed 743 (DC NY 1911).

9 Metro-Goldwyn-Mayer Corp. v. Bijou

Theatre, 59 F2d 70 (1st Cir 1932),
reversing 50 F2d 908 (DC Mass 1931).

10 Universal Pictures Co. v. Harold
Lloyd -Corp., 162 Fed 354 (9th Cir
1947). Cf. Pathé FExchange, Ine. v.
International Alliance of Theatrieal
Stage Employees, 3 FSupp 63 (DC
NY 1932).

11 Patterson v. Century Productions,
19 FSupp 30 (DC NY 1937), aff’d 93
F2d 489 (24 Cir 1938), cert. denied, 303
US 655, 58 SCt 759, 82 LEd 1114
(1938).

12 Rosen v. Loew’s, Inec.,, 162 F2d
785 (2d Cir 1947).

t3 Dellar v. Samuel Goldwyn, Ine., 40
FSupp 534 (DC NY 1941), aff’d 150
F2d 612 (2d Cir 1942), cert. denied,
327 US 790, 66 SCt 802, 90 LEd 1016
(1942) ; Shipman v. RKO Radio Pie-
tures, Ine, 20 FSupp 249 (DC NY
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magazine story,'* a copyrighted synopsis of a play 's and a
play protected by common law copyright.'®

With the development of sound pictures in the late 1920’s,
the musie, dialogue and other auditory expressions recorded
on the film are protected by the copyright secured on the film.'?

On August 24, 1912 Congress enacted the so-called ‘‘Town-
send Bill’’ '® as an amendment to the 1909 legislation. The
Townsend Bill added two new categories to the subject matter

of copyright:

““(1) Motion picture photoplays
““‘(m) Motion pictures other than photoplays.’’ '®
Section 11 was also amended by requiring the copyright
proprietor to deposit the title and description, with one print
taken from each scene or act, if the work be a motion-picture
photoplay; if the work is a motion picture other than a photo-
play, the deposit consists of the title and deseription, plus two
prints from different sections of the work.2°
Since the holding in the Kalem case 2! would impose liability
not only on the copyright proprictor, but on the innocent ex-
hibitors of an infringing film, section 25 (now § 101 of the
Copyright Code) was likewise amended. In the case of an
innocent infringement of an undramatized or nondramatic
work, the maximum damages which could be assessed are
$100; if a dramatic or dramatico-musical work is innocently
infringed by the maker of motion pictures and his agencics
for distribution, the maximum damages are $5000.22
Motion picture photoplays may be registered either as pub-

lished or as unpublished works.23

The Copyright Office in-

cludes within this class, ‘““motion pictures dramatic in char-

-1037)- aff’d 100 F24 533 (2d Cir
1938). B

14 MaeDonald v. Du Maurier, 75 F
Supp 655 (DC NY 1948).

18 Echevarria v. Warner Bros. Pie-
tures, Ine., 12 FSupp 632 (DC Cal
1935).

16 Golding v. RKO Pictures, Ine., 35
Cal2d 690, 221 P2d 95 (1950) ; Solomon
v. RKO Pictures, Ine.,, 44 FSupp 780
(DC NY 1942); De Montijo v. 20th
Century-Fox Film Corp., 40 FSupp 133
(DC Cal 1941),

17 Jerome v. Twentieth Century-Fox
Film Corp., 67 FSupp 736 (DC NY
1946), aff’d 165 F2a 784 (2d Cir

1947). Cf. Alden-Rochelle, Inc. v. AS-
CAP, 80 ¥FSupp 888 (DC-NY 1948)
(opinion subsequently withdrawn); L.
C. Page & Co. v. Twentieth Century-
Fox Corp., 83 F2d 196 (2d Cir 1936).

18 Act of August 24, 1912, 37 STAT
488.

1917 USCA § 5(1) and (m) (Supp
1951).

20 Now § 12 of the Copyright Code,
17 TSCA § 12 (Supp 1951).

21 Kalem Co. v. Harper Bros.,, 220
US 55, 32 SCt 51, 56 LEd 92 (1911).

2217 USCA § 101 (Supp 1951).

23 Op. cit., supra, note 20.
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acter such as features, serials, animated cartoons, musical
plays and similar productions intended for projection on a
sereen, or for transmission by television or other means.’’ 24
The motion picture and presumably the television film indus-
tries in drawing up film contracts employ the term ‘‘photo-
play?’’ to include all kinds of film from ‘‘shorts’’ to feature
filins.25

The Copyright Office considers motion pictures other than
photoplays as ‘“‘non-dramatic motion pictures, such as news-
reels, musical shorts, travelogues, educational and vocational
guidance films, and similar productions intended for projec-
tion on a screen, or for transmission by television or other
means.”’ 26 No court as yet his had occasion to construe this
clause. In Vitaphone Corporation v. Hutchinson Amusement
Co.,%7 it was held that a ‘‘slap-stick’’ comedy short of from
ten to twenty minutes in length was properly registrable as a
motion picture photoplay because it was dramatic, viz., it told
a story. It is believed that the distinction between motion
picture photoplays and motion pictures other than photo-
plays lies in the fact that the former may require greater in-
tellectual effort combined with technieal skill to produce, than
the latter. In other words the art of story-telling would dis-
tinguish these two categories. Ilowever, musical shorts, news-
reels, travelogues and the like may also be woven into a plot.
The line of demarcation between dramatic and non-dramatie
film is not easy to draw.

The logical consequence of this distinetion between dramatic
and non-dramatic film suggests that a copyright proprietor
cannot assert exclusive performing rights in a motion picture
other than a photoplay. However, it is believed that the courts
would broadly construe the statute and predicate infringe-
ment on section 1(d) of the Copyright Code.22 This clause
vests in the copyright proprietor the exelusive right to ‘“make
or to procure the making of any transeription or record
thereof’’ and to exhibit, perform, represent, produce or re-
produce the work. Although section 1(d) refers to a drama

24 37 FR § 202.13. reversed, 93 F2d 176 (1st Cir 1937),

25 See Lindey, Motion Picture Agree- mandate conformed, 28 FSupp. 526
ments (1947) 4, 12. (DC Mass 1939).

2637 FR § 202.14, 2817 USCA § 1(d) (Supp 1951).

2719 FSupp 359 (DC Mass 1937),
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or a dramatic work, a court can make a persuasive argument
that this clause precludes the exhibition of non-dramatic
works such as a motion picture other than a photoplay.?®

These categories have and will play an extremely important
role in protecting the content of all television programs
preserved on film. It is believed that any kinescope recording
may be registered either as a motion-picture photoplay or as a
motion picture other than a photoplay, hence a copyright
proprietor can prevent the unauthorized exhibition of tele-
vision film programs.

32. COMPONENT PARTS OF COPYRIGHTED WORKS.

Section 3 spells out the scope and extent of copyright pro-
tection:

§ 3: ““Protection of Component Parts of Work Copy-
righted; Composite Works or Periodicals.—The copyright
provided by this title shall protect all the copyrightable com-
ponent parts of the work copyrighted, and all matter therein
in which copyright is already subsisting, but without extend-
ing the duration or scope of such copyright. The copyright
upon composite works or periodicals shall give to the pro-
prietor thereof all the rights in respect thereto which he would
have if each part were individually copyrighted under this
title.”” !

Prior to the enactment of this section, the copyright in a
work furnished protection to all the copyrightable and com-
ponent parts thereof.? Thus the protection ‘‘afforded by
virtue of a copyrighted book’’ extended ‘‘to all the matter
which the book contained.’’ 3

Seection 3 is thus declaratory of existing law; it ‘‘does away
with the necessity of taking a copyright on the contributions
of different persons included in a single publication, but in
express terms we provide that it shall not extend the duration
or scope of any copyright nor do we intend to make copy-
rightable anything which has fallen in the public domain.”” ¢

29 Op. cit., supra, note 9. 3 Lawrence v. Dana, 15 FCas 26, 27

117 USCA § 3 (Supp 1951). (DC Mass 1869).

2Black v. Allen, 42 Fed 618, 625 4 HRep’t No. 2222, 60th Cong 2d
(DC XY 1890); Lawrence v. Dana, Sess (1909), which accompanied HR
15 FCas 26, 27 (DC Mass 1869). Cf. 28192.

Bennett v. Boston Traveler Co., 101
Fed 445 (1st Cir 1900).
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The component parts of a copyrighted work do not measure
or define the various rights, licenses or privileges secured a
copyright proprietor by the statute; they refer to separate
chapters, subdivisions, articles, scenes and the like.® For
example, pictures,® illustrations or cuts? in a copyrighted
book or catalogue, are component parts thereof and would
be protected by the copyright.® A contribution to a periodical
would likewise be a component part.® Parts of a work physi-
cally separable, such as a map in a pocket is a component
part.'® Similarly, the words and music of a copyrighted
musical composition are copyrightable component parts.'!

An author in compiling a directory, catalogue or the like
frequently includes in his work copyrightable as well as non-
copyrightable matter. The non-copyrightable matter may
consist of information contained in governmental publications
or matters in the public domain.'? The copyright secured
on such a work does not protect the non-copyrightable matter;
however, the copyrighted matter is considered a copyrightable

8 New Fiction Pub. Co. v. Star Co,,
220 Fed 994 (DC NY 1915).

6 Mail and Express Co. v. Life Pub.
Co., 192 Fed. 899 (2d Cir 1912). Cf.
Kaplan v. Fox Film Corp., 19 FSupp
780 (DC NY 1937).

7 Basevi v. Edward O’Toole Co., 26
FSupp 39 (DC NY 1937); Jewelers’
Circular Pub. Co. v. Keystone Pub.
Co., 274 Fed 932 (DC NY 1921) aff’d
281 Fed 83 (2d Cir 1922) cert. denied
259 US 581, 42 SCt 464, 66 LEd 1074
(1922); Da Prato Statuary Co. v.
Giuliani Statuary Co., 189 Fed 90 (CC
Minn 1911). In Crocker v. General
Drafting Co., 50 FSupp 634 (DC NY
1943) the design and setting of a
road map displayed on a resort folder
were considered component parts and
hence were protected by the copyright.

8 Cf. Jackson v. Quickslip Co., 110
F2d 731 (2d Cir 1940) wherein a
doll’s rubber pants pasted on the in-
side of a copyrighted folded greeting
card ‘‘were not within the copyright,
either of themselves or as a compo-
nent part of the card. . . . But the
degree of protection afforded by the
copyright is determined by what is
actually copyrightable in the card and

not by its entire contents. . While
the idea of fastening such an article
to a greeting card may have been
original with Jackson, there was noth-
ing of literary or artistic produection
in the pants, any more than a safety
pin attached to a eard. There is no
copyright for toys, badges, or similar
apparatus, alone or fastened to a
book.’’

9 Dam v. Kirk La Shelle Co., 166
Fed 589 (CC NY 1908) aff’d, 175
Fed 902 (2d Cir 1910), Ford v. Blaney
Amusement Co., 148 Fed 642 (CC NY
1906) ; Harper & Bros. v. Donohue &
Co., 144 Fed 491 (CC 101 1905) aff’d,
146 Fed 1023 (7th Cir 1906).

10 Lydiard-Peterson Co. v. Woodman,
204 Fed 921 (8th Cir 1913) rehearing
denied, 205 Fed 900 (8th Cir 1914).

11 Marks Musie Corp. v. Vogel Music
Co., 42 FSupp 859 (DC NY 1942);
Norden v. Oliver Ditson Co., 13 FSupp
415 (DC Mass 1936) ; Witmark & Sons
v. Calloway, 22 F2d 412 (DC Tenn
1927); Witmark & Sons v. Standard
Music Roll Co., 213 Fed 532 (DC NJ
1914) aff’d, 221 Fed 376 (34 Cir 1915).

1217 USCA § 8 (Supp 1951). This
is discussed in § 33, passim.
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component part, and hence is protected by § 3 of the Copyright
Code.'3

Since the non-copyrightable parts of a work are afforded
no protection, a distinction must be made between copyright-
ability and the effect and extent of the copyright when
obtained:

“If one takes matter which lies in the public domain,
or which has been dedicated to the public by publication
without securing copyright under the acts of Congress,
and, adding thereto materials which are the result of his
own efforts, publishes the whole and takes out a copy-
right of the book, the copyright is not void because of the
inclusion therein of the uncopyrightable matter, but is
valid as to the new and original matter which has been
incorporated therein. It is necessary, however, to keep
in mind the distinction between copyrightability and the
effect and extent of the copyright when obtained. The
degree of protection afforded by the copyright is meas-
ured by what is actually copyrightable in it; that is, by
the degree and nature of the original work. See Dicks
v. Brooks, LR 15, Ch Div 22.”’ 14

The copyright secured on a televised film program protects
‘“all the copyrightable component parts thereof.”” Thus if
the program is registered as a motion-picture photoplay or
motion picture other than a photoplay, the entire contents of
the program are protected. The copyright would protect
original songs, background musie, script and dialogue. If the
program includes a series of correlated sequentially arranged
still drawings, photographs, animated cartoons, print or
pictorial illustrations, they would be protected since they are
copyrightable component parts.

33. NEW VERSIONS OF WORKS IN THE PUBLIC DOMAIN.

Section 7 of the Copyright Code provides for a further kind
of copyrightable works:

§ 7: “Copyright on Compilations of Work in Public Do-
main or of Copyrighted Works; Subsisting Copyrights Not

13 Dymow v. Bolton, 11 F2d 690, 14 American Code Co. Ine. v. Ben-
691 (24 Cir 1926); Ricordi v. Co- singer, 282 Fed 829, 834 (2d Cir 1922).
lumbia Gramaphone Co., 270 Fed 882
(DC NY 1920); Kipling v. Putnam’s
Sons, 120 Fed 631 (2d Cir 1903).
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Affected.—Compilations or abridgments, adaptations, ar-
rangements, dramatizations, translations, or other versions
of works in the public domain or of copyrighted works when
produced with the consent of the proprietor of the copyright
in such works, or works republished with new matter, shall be
regarded as new works subject to copyright under the pro-
visions of this title; but the publication of any such new works
shall not affect the force or validity of any subsisting copyright
upon the matter employed or any part thereof, or be construed
to imply an exclusive right to such use of the original works,
or to secure or extend copyright in such original works.”’ !

This section ‘‘reenacts existing law and permits the copy-
righting of abridgements and new versions of works, or works
republished with new matter.’’ 2

This section deals with three kinds of works:

a) compilations, abridgements, adaptations, arrangements,
dramatizations, translations or other versions of works in the
public domain;

b) the same of copyrighted works produced with the consent
of the copyright proprietor;

¢) copyrighted works republished with new matter.

The first category requires little comment. It is illustrated
by compilations of city directories,® catalogues,* the rear-
rangement and reclassification of legal syllabi,® an original
compilation of statutes,® ete. As we have disecussed elsewhere,
an author must exercise some creative ability, skill and dis-
cretion in effectuating a compilation or abridgement.”

117 USCA § 7 (Supp 1951).

2 IIRep’t No. 2222, 60th Cong 2d
Sess (1909) which accompanied HR
28192.

3 Chain Store Business Guide Ine.
v. Wexler, 79 FSupp 726 (DC NY
1948); Dun v. Lumberman’s Credit
Ass’n, 209 US 20, 28 SCt 335, 52 LEd
663 (1906).

4 Cf. Ansehl v, Puritan Pharmaceuti-
eal Co., 61 F2d 131 (8th Cir 1932)
cert. denied 287 US 666, 53 SCt 224,
77 LEd 574 (1932). See Jackson,
Compilations as Subjects for Copyright
(1943), 31 KyLJ 231.

5 West Publishing Co. v. Edward
‘Thompson Co., 176 Fed 833 (2d Cir

1€10) modifying 169 Fed 833 (CC NY
1509).

6 Davidson v. Wheelock, 27 Fed 61
(CC Minn 1866). See Jackson, op. cit.
supra, note 4.

7 Infra § 30. See Judge Wyzan-
ski’s opinion in Triangle Publications
v. New England Newspaper Pub. Co.,
46 FSupp 198 (DC Mass 1942): ‘‘To
constitute a copyrightable compilation,
a compendium must ordinarily result
from the labor of assembling, connect-
ing and categorizing disparate facts
which in nature occurred in isolation.
A compilation, in short, is a synthesis.
It is rare indeed that an analysis of
any one actual occurrence could be re-
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This category permits a writer to use material in the public
domain and convert for example, a novel into a motion picture
seenario or motion picture photoplay.® The latter is copy-
rightable provided it reflect originality and creative ability.®

This section has been employed by ASCAP and other per-
forming right societies to maintain their repertoires. Thus,
although a song may be in the public domain, a publishing
house will have a new arrangement made of the song and
make this copyrighted arrangement available to radio and
television stations.'® Since the average station does not
maintain detailed records as to what songs are in the public
domain, it must of necessity use the copyrighted version of
the ASCAP publishing house. This has enabled ASCAP and
the other performing right societies to continue their licensor-
licensee status with the radio and television industry."!

The publie policy in protecting derivative works is obvious.
As we have discussed elsewhere, there are few works which
arc wholly original in the sense that they spring in their
entirety from an author’s mind.'? The promotion of progress,
science and the useful arts are advanced if an author imay
take such existing material and add new values to the same.
Others may of course use such materials in the public domain.
The copyright secured on such derivative works is obviously
limited since the utilization of material in the public domain
by more than one author may result in the creation of nearly
identical new works.

A question of fact is tended the trier of facts as to whether
sufficient changes have been made in the old matter to consti-
tute a new copyrightable work.'3 Colorable changes in repro-

garded as a compilation. For an ae- 1947) cert. denied, 331 US 820, 67 SCt
“eount of u single cvent to be subjeet . 1310, 91 LEd 1837 (1948); Norden v.

to copyright, it must have individuality
of expression or must reflect peeuliar
skill and judgment.’’

8 McCaleb v. Fox Film Corp., 299
Fed 48 (5th Cir 1924); O’Neill v.
General Film Co., 171 AppDiv 854, 157
NYSupp 1028 (1916).

9 Op. cit. supra, note 7,

10 A new adaptation or arrange-
ment of a song is copyrightable under
§ 7 of the Copyright Code. E.g., Baron
v. Leo Feist Ine,, 173 F2d 288, (2d
Cir 1949); Shapiro Bernstein & Co. v.
Vogel Musie Co., 161 F2d 406 (2d Cir

Oliver Ditson Co.,” 13 ¥FSupp 415 (DC
Mass 1936) ; Fisher v. Dillingham, 298
Fed 145 (DC NY 1924).

11 ASCAP and the other performing
right societies are discussed in detail
in § 130 f#.

12 Passim, § 150.

13 Kdmonds v. Stern, 248 Fed 897,
898 (2d Cir 1918): ¢‘The propricty of
separate and independent copyright
always depends upon the presence or
absence of original work.”’ .. .; West
Publishing Co. v. Thompson Publishing
Co., 176 Fed 833 (2d Cir 1910).
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ducing common materials viz., adding an alto part to a hymn
in the public domain,'# occasional changes in the length of
certain notes resulting in slight rhythmical changes in the
music,'® retouching a photograph '® are not sufficient to
render the derivative work copyrightable.

The second category of works protected by § 7 are new
versions of works in which copyright already exists. These
are copyrightable only when produced with the consent of the
copyright proprietor.'” Thus abridgements, translations,
adaptations, etc. of copyrighted works are new versions which
may be copyrighted under § 7. As in the first category, color-
able changes are insufficient to render the new version copy-
rightable. Substantial changes in the original work reflecting
creative ability, skill and discretion are required before an
author may secure a copyright in the new version.'8

The third category of works protected by § 7 are copyrighted
works republished with new matter. This refers primarily
to new editions '® of works previously copyrighted. Here
again the copyrightability of a new edition calls for new and
original matter.2® The amount and extent of such new matter
tenders a question of fact for the trier of facts. Mere color-
able changes or additions to an earlier work are insufficient.2!
In this connection it should be pointed out that there cannot
be two successive copyrights in the same work, so long as one
is not a renewal of the other. This rule is illustrated by Culiga
v. Inter-Ocean Newspaper Co.,2% wherein it was held that copy-
right could not subsist in both a painting and in a photograph

14 Cooper v. James, 213 Fed 871
(DC Ga 1914).

15 Norden v. Oliver Ditson Co., 13
FSupp 415 (DC Mass 1936). In
Shapiro Bernstein & Co. v. Vogel Musie
Co., 73 FSupp 165 (DC NY 1947), a
new version of the copyrighted song
¢‘Melancholy’’ under the title ‘‘My
Melancholy Baby’’, using the same
lyrics but with an added chorus in
march time and a slight variation in
the bass of the accompaniment, was
not a new work under § 7 of the Copy-
right Code.

16 Snow v. Laird, 98 Fed 813, 816
(7th Cir 1900).

17 National Geographic Soe. v. Classi-
fied Geographic, 27 FSupp 655 (DC
Mass 1939).

18 E.g. Sieff v. Continental Auto
Supply, 39 FSupp 683 (DC Minn
1938); Geueral Drafting Co., Ine. v.
Andrews, 37 F2d 54 (2d Cir 1930).

19 Edmonds v. Stern, 248 Fed 897
(2d Cir 1918); West Publishing Co. v.
Thompson Publishing Co., 176 Fed 833
(2d Cir 1910).

20 Caliga v. Inter-Occan Newspaper
Ce., 157 Fed 186 (7th Cir 1907) aff’d,
215 US 182, 30 SCt 38, 54 LEd 150
(1909).

‘21 Snow v. Laird, 98 Fed 813, 816
(7th Cir 1900). Cf. Sauer v. Detroit
Times, 247 Fed 687 (DC Mich 1917).

22 Op. cit. supra, note 20.
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§ 34

of such painting. If however, the photograph is an original
work and not a mere mechanical copy of the painting, the
former would be copyrightable.?3

The final clause of § 7 provides:

“but the publication of any such new works shall not
affect the force or validity of any subsisting copyright
upon the matter employed or any part thereof, or be
construed to imply an exclusive right to such use of the
original works, or to secure or extend copyright in such

original works.”’

The purpose of this clause is to preclude the copyright in
the new version or edition from extending the copyright in the

original work.?4

Were it otherwise, perpetual copyright

would be created through the addition of new matter to old

works.

The copyrights in the new version or edition and the original

work are independent of each other.2®

When the copyright

term of the original work expires, others are free to make
new versions of the work since the latter is in the public

domain.

34. NON-COPYRIGHTABLE MATERIAL.

The right secured by copyright is not the right to use
certain words nor the right to employ ideas expressed thereby;
rather it is the right to that arrangement or order of words

which the author has selected to express his ideas.'

23 See Cory v. Physical Culture
Hotel, 14 FSupp 977 (DC NY 1936)
aff’d, 88 F2d 811 (2d Cir 1937);
Pagano v. Bessler, 234 Fed 963 (DC
NY 1916); Jewelers Circular Publish-
ing Co. v. Keystone Publishing Co., 274
Fed 932 (DC NY 1921), aff 'd, 281 Fed
83 (2d Cir 1922) cert. denied, 259 US
581, 42 SCt 464, 66 LEd 1074 (1922),

24 Freedman v. Milnag Leasing
Corp., 20 FSupp 802 (DC NY 1937);
Kipling v. Putnam’s Sons, 120 Fed
631, 634 (2d Cir 1903).

25 Glaser v. St. Elmo Co., 175 Fed
276 (DC NY 1909).

I Dorsey v. Old Surety Life Insur-
ance Co., 98 F2d4 872, 119 ALR 1250
(10th Cir 1938) citing Kaeser & Blair,
Ine. v. Merehant’s Ass’n Ine., 64 F2d
575, 577 (6th Cir 1936): ‘It has been

Thus the

frequently held that the copyright law
does not afford protection against the
use of an idea, but only as to the
means by which the idea is expressed’’;
Dellar v. Samuel Goldwyn Ine., 150 F2d

—612 (24 Cir 1945), cert. denied, 327 US

790, 66 SCt 802, 90 LEd 1016 (1946);
Becker v. Loew’s Ine.,, 133 F24 889
(7th Cir 1943), cert. denied, 319 US
772, 63 SCt 1438, 87 LEd 1720 (1944);
Gropper v. Warner Bros. Pictures, 38
FSupp 329 (DC NY 1941); Brunner
v, Stix, Baer & Fuller Co., 352 Mo
1225, 181 SW2d 643 (1944); Taylor
v. Com’r of Internal Revenue, 51 F2d
915 (3d Cir 1931), 284 US 689, 52 SCt
265, 76 LEd 581 (1932); Lewy’s v.
O’Neill, 49 F2d 603, 607 (DC NY
1931); Nichols v, Universal Pictures
Cerp., 34 F2d 145, 147 (DC NY 1929),
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theme 2 or plot 2 of a novel or play, or an historical incident ¢
cannot be protected apart from its form or expression.®
Similarly ideas or opinions cannot be the subject of copyright
but only the form in which they are expressed.®

The refusal of the courts to proteet ideas is premised on
two grounds:

Courts are reluctant to protect via statutory copyright ideas
which have not been reduced to a concrete form. An idea is
too nebulous to protect. Thus a plaintiff who conceived the
idea of synchronizing symphonic music of classical renown
with animated motion picture cartoons and mailed to the de-
fendant a letter setting out his plan to which were attached
the ‘“‘scenarios’” for two musical compositions, did not have a
‘“property (interest) in any legal sense, entitled to protection
in a court of law.”” Plaintiff’s cause of action was dismissed
despite the defendant’s use of plaintiff’s plan because the
court could not protect anything so unsubstantial and incor-
poreal as an idea.”

The second ground for denying protection of the Copyright
Code to ideas is premised on grounds of public policy. The
grant of a monopoly in ideas would discourage authors and
inventors from exploiting their ideas for the common good

and thus restrict the opportunity for progress.®

cert. denied 282 US 902, 51 SCt 216,
75 LEd 795 (1930); Holmes v. Hurst,
174 US 82, 19 SCt 606, 43 LEd 904
(1899). See also, Yankwich, Origi-
nality in the Law of Intellectual Prop-
erty (1951), 11 FRD 457.

2 Dellar v. Samuel Goldwyn Inc.,
150 F2d 612 (24 Cir 1945), cert. de-
nied 327 US 790, 66 SCt 802, 90 LEd
1016 (1946): ‘“. . . it is that only in
the expression of a copyrighted work
does any moropoly inhere; the ‘theme’,
the ‘plot’, the ‘ideas’ may always be
freely borrowed’’; Gropper v. Warner
Bros. Pictures, 38 FSupp 329 (DC NY
1941); Rush v. Oursler, 39 F2d 468
(DC NY 1930). Cf. Simonton v.
Gordon, 297 Fed 625 (DC NY 1924).

31bid. Dymow v. Bolton, 11 F2d
690, 691 (2d Cir 1926): ‘A plot, the
mere concept of a situation around
which to build and develop literary
adornment is not copyrightable.”” But
¢f. Golding v. RKO Pictures Inc., 35

Cal2d 690, 221 P24 95 (1950) ; Nichols
v. Universal Pictures Corp., 34 F24 145,
147 (DC NY 1929), cert. denied, 282
US 902, 51 SCt 216, 75 LEA 795
(1930) ; Dam v. Kirk La Shelle Co.,
166 Fed 589 (DC NY 1908), aff’d,
175 Fed 902 (2d Cir 1910).

4 Echevarria v. Warner Bros. Pic-
tures, 12 FSupp 632 (DC Calif 1935);
Caruthers v. RKO Pictures Inc., 20
FSupp 906 (DC NY 1937).

5 Op. cit. supra, note 1.

6 Ibid.

7 Tutelman v. Stokowski, 44 USPQ
47 (CP Pa 1939); Futter v. Paramount
Pictures Inc., 69 NYS2d 438 (SCt
1647) ; Christianson v. West Pub. Co.,
149 F2d 202 (9th Cir 1945); XKan-
over v. Marks, 91 USPQ 370 (DC NY
1951),

8 Eichel v. Marcin, 241 Fed 404, 408
(DC NY 1913); Baker v. Selden, 101
US 99, 26 LEd 841 (1879); De
Montijo v. Twentieth Centry-Fox Film
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The Copyright Code, as stated above does not purport to
give a monopoly in ideas; it does protect the order or combi-
nation of ideas and the form or media for reproducing or com-
municating such ideas. Thus in the case of a literary work,
the statute protects the expression of thought in print or
writing.®

But not all works which have been reduced to writing are
copyrightable. Thus a system of bookkeeping,'® blank
forms,'! checks,'? vouchers,'3 standardized forms of insur-
ance policies '* and standardized clauses in contracts,'® deeds,
notes, mortgages, etc., are non-copyrightable.'® They lack
originality. Thus standard provisions in insurance policies,
some of which are required by statute, reflect the result of
long study and experience; but they are lacking in originality;
they are in the public domain.!”> Of course the Copyright
Code protects the particular provisions and the particular
means employed to express the contractual terms of the
insurance policies; but the copyright does not restrict the
right of others to use the plans or ideas of insurance embraced
in the policies.!??

Systems of bookkeeping,'® or piano-teaching '® and the
various forms used in connection with such systems are non-
copyrightable since they would hamper the business world in

Corp., 40 FSupp 133 (DC Cal 1941);
Seltzer v. Sunbrock, 22 FSupp 621 (DC
Cal 1938); Carter v. Bailey, 64 Me (4
Smith) 458 (1876).

9 Dellar v. Samuel Goldwyn Inc., 150
F2d 612 (2d Cir 1945), cert. denied,
327 US 790, 66 SCt 802, 90 LEd 1016
(1945) ; Christianson v. West Pub. Co.,
149 F2d 202 (9th Cir 1945); Crume
v. Pacific Mutuai- Life Tus. Co., 140
F2d 182, (7th Cir 1944) cert. denied,
322 US 755, 64 SCt 1265, 88 LEd 1584
(1945).

10 Baker v. Selden, 101 US 99, 26
LEd 841 (1879); Aldrich v. Reming-
ton Rand, Inc, 52 FSupp 732 (DC
Tex 1942). In Kanover v. Marks, 91
USPQ 370 (DC NY 1951) a system of
cards or reports specially adapted for
use in servicing, inspection and repair
of radio and television sets was not
copyrightable.

(1 Ibid.

12 Everson v. Young, 26 WashLRep
546.

13 Ibid.

14 Dorsey v. Old Surety Life Ins.
Co., 98 F2d 872, 119 ALR 1250 (10th
Cir 1938).

15 American Institute of Architects
v. Fenichel, 41 FSupp 146 (DC NY
1941),
= 18-0p, cit. supra, note 12. -

17aDorsey v. Old Surety Life Ins,
Co., 98 F2d 872, 119 ALR 1250 (10th
Cir 1938).

17b Id.

18 Op. cit. supra, note 10.

19 Stone & MecCarrick v. Dugan
Piano Co., 210 Fed 399 (DC La 1914).
There can be no copyright in a system
of shorthand. Brief English Systems
Ine. v. Owens, 48 F2d 555 (2d Cir
1931) cert. denied, 283 US 858, 51
SCt 650, 75 LEd 1464 (1932), insur-
ance plan, Crume v. Pacific Mutual Life
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As was stated in Baker v.

“‘The copyright of a work on mathematical science
cannot give to the author an exclusive right to the methods
of operation which he propounds, or to the diagrams
which he employs to explain them, so as to prevent an
engineer from using them whenever occasion requires.
The very object of publishing a book on science or the
useful arts is to communicate to the world the useful
knowledge which it contains. But this object would be
frustrated if the knowledge could not be used without
incurring the guilt of piracy of the book. And where
the art it teaches cannot be used without employing the
methods and diagrams used to illustrate the book, or
such as are similar to them, such methods and diagrams
are to be considered as necessary incidents to the art, and
given therewith to the public; not given for the purpose of
publication in other words explanatory of the art, but for

the purpose of practical application.’’ 2°

Neither can the Copyright Code be employed as a substitute

for patent protection.

Thus a chart employed to record

temperatures is not copyrightable since it was a mechanical
element of an instrument and was indispensable to its opera-
tion; it neither taught nor explained the use of the art but was

the art itself.2!

To permit copyright protection upon a me-

chanical device, which belongs in the patent field could extend
the patent protection which is restricted to seventeen years 22
to an additional thirty-nine years.23

Ins. Co., 140 F2d 182, (Tth Cir 1944),
cert, denied, 322 US 755, 64 SCt 1265,
88 LEd 1584 (1945), old age pensions,
Long v. Jordan, 29 FSupp 287 (DC
Cal 1939), bank night, Affiliated Enter-
prises v. Gruber, 86 F2d 958 (lst Cir
1936), system for conducting races on
roller skates, Seltzer v. Sunbrock, 22
FSupp 621 (DC Cal 1938).

20 Baker v. Selden, 101 US 99, 26
LEd 841 (1879); Kanover v. Marks,
91 USPQ 370 (DC NY 1951).

21 Taylor Instrument Co. v. Fawley-
Brost Co., 139 F2d 98, (7th Cir 1943)
cert. denied, 321 US 785, 64 SCt 782,
88 LEd 1076 (1944); Brown Instru-
ment Co. v. Warner, Register of Copy-
rights, 161 F2d 910 (USApp DC 1947),
cert. denied, 332 US 801, 68 SCt 101,
92 LEd 380 (1947): ‘‘Articles in-
tended for practical use in cooperation

with a machine are not copyrightable.
White-Smith Music Pub. Co. v. Apolle
Co., 209 US 1, 28 SCt 319, 52 LEd
655, 14 AnnCas 628. Both law and
policy forbid monopolizing a machine
cxeept within the comparatively nar-
row limits of the patent system. In
several patents on recording machines,
the necessary printed chart is rightly
claimed as one of the operative ele-
ments. Since the machines which co-
operate with the charts in suit are
useless without them, to copyright the
charts would in effect continue appel-
lant’s monopoly of its machines beyond
the time authorized by the patent law.’’

22 Act of May 23, 1930, 46 STAT
376, 35 USCA § 40.

23 The original term of a copyright
i3 28 years; it may be renewed for a
second 28 year term. 17 USCA § 24.
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In this connection the similarities between patents and
copyrights warrant discussion. Both are intended ‘‘to pro-
mote the Progress of Science and useful Arts by securing for
Limited Times to Authors and Inventors the exclusive Right
to their respective Writings and Discoveries.”’ 24 Both are
limited monopolies. But the monopoly granted by the patent
law calls for inventive genius 2% and precludes others from
making, using and vending the work.2¢ The Copyright Code
on the other hand requires that the ‘‘writing’’ be original.??
But originality as we have discussed elsewhere does not re-
quire that the work be derived in its entirety from an author’s
mind.28 Whereas a patent is a link in technical progress, the
copyright secured by an author is not a link in the development
of art and literature; at most it is an expression of such
development.2® ¢“Copyright’’ to quote Judge Learned Hand
““in any form, whether statutory or at common-law is a
monopoly; it consists only in the power to prevent others
from reproducing the copyrighted work.’”3® But this nega-
tive right does not bar other authors from using the informa-
tion contained in a copyrighted work and adding to the store

24 U, 8. Constitution, Art. I, § 8, c. 8.
See Fenning, The Origin of the Patent
and Copyright Clause of the Constitu-
tion (1929), 17 GeoLJ 109.

25 Act of July 8, 1870, 16 STAT.
201, 35 USCA § 31: ‘“Any person who
has invented or discovered any new
and useful art, machine, manufacture,
or composition of matter, or any new
and useful improvements thereof, or
who hag invented or discovered and
agexually reproduced any distinet and
new variety of plant, other than a
tuber-propagated plant, not known or
uged by others in this country, bhefore
hig invention or discovery thereof, and
not patented or deseribed in any
printed publication in this or any for-
eign country before his invention or
discovery thereof, or more than one
year prior to his application, unless
the same is proved to have been aban-
doned, may, upon payment of the fees
required by law, and other due pro-
ceeding had, obtain a patent there-
for.”” A patent calls for the ¢‘flagsh
of creative genius’’ Myers & Bro. v.
Gould Pump, 91 FSupp 475 (DC NY
1950) ; Borders v. Ray, 44 FSupp 478
(DC Mass 1942); Winsted Hardware

Mfg. Co. v. Samson-United Corp., 37
FSupp 1002 (DC NY 1941) aff’d, 141
F2d4 502 (2d Cir 1942).

26 United States v. United Shoe
Machinery Co., 247 US 32, 38 SCt 473,
62 LEd 968 (1918), affirming 222 Fed
349 (1915); Motion Picture Patents
Co. v. Universal Film Mfg. Co., 243
US 502, 37 SCt 416, 61 LEQ 871
(1916) ; Standard Sanitary Mfg. Co.
v. United States, 226 US 20, 33 SCt
9, 57 LEd 107 (1912); Continental
Paper Co. v. Eastern Paper Bag Co.,
210 US 405, 28 SCt 748, 52 LEd 1122
(1908).

27 Infra, § 30.

28 Ibid. See also Alfred Bell & Co.
v. Catalda Fine Arts Ine, 191 F2d
99 (24 Cir 1951).

29 Cf. Powell, The Nature of a
Patent Right (1917) 17 CalLRev 663,
665; Leesman, The Protection Which
the Copyright Law Affords (1942) 36
INLRev 453; Wolff, Copyright Law
and Patent Law: A Comparison (1942)
27 IaLRev 250.

30 RCA Mfg. Co. v. Whiteman, 114
F2d4 86 (2d Cir 1940), cert. demed
311 US 712, 61 SCt 393, 394, 85 LEd
463 (1940).
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of knowledge, science and the useful arts. ‘‘The public is not
free to use the invention described in a patent, but it is privi-
leged to use whatever information is imparted in a copyrighted
book about any system, art or manufacture described in it.”’ 3!

As we have discussed elsewhere, utilitarian articles which
are incidentally ornamental are not copyrightable; 32 neither
are articles intended for practical use in cooperation with a
machine.®® Similarly mechanical instruments such as phono-
graph records, rolls, tapes, discs, etc. cannot be copyrighted.34
Also excluded from copyright protection are the mechanical
devices used in the production of a play or motion picture,3®
the gestures or motions of actors,3® the movement of a dance
or spectacle,3” scenery,3® toys,3® dolls 4 and games.*' In
Chamberlin v. Uris Sales Corporation, plaintiff brought an
action to restrain an alleged infringement of the copyright
of the ‘‘ Acy-Ducy Game and Rules.”” The court dismissed the

31 Aldrich v. Remington Rand, Inc.,
52 FSupp 732 (DC Tex 1942): Taylor
Instrument Companies v. Fawley Brost
Co., 139 F24 98, 99 (7th Cir 1943),
cert. denied, 321 US 785, 64 SCt 782,
88 LEd 1076 (1943): ‘‘The objeet of
(copyright) is explanation, the object
of (patent) is use.”’

32 Infra, § 31g.

33 Brown Instrument Co. v. Warner,
Register of Copyrights, 161 F2d 910
(USApp DC 1947), cert. denied, 332
US 801, 68 SCt 101, 92 LEd 380
(1947); Amberg File & Index Co. v.
Shea Smith & Co., 82 Fed 314 (7th
«Cir 1897); Taylor Instrument Co. v.
Fawley-Brost Co., 139 F24 98 (7th Cir
1943), cert. denied, 321 US 785, 64
SCt 782, 88 LEA 1076 (1944).

34 Jerome v. Twentietlh Century Fox
Film Corp., 67 FSupp 736 (DC NY
1946) aff’d, 165 ¥F2d 784 (2d Cir
1947) ; Waring v. WDAS Broadecasting
Station, 327 Pa 433, 194 Atl 631
(1937) ; White Smith Music Pub. Co.
v. Apollo Co., 209 US 1, 28 SCt 319,
52 LEd 655 (1908).

35 Supreme Records v. Decca Reec-
ords, 90 FSupp 904 (DC Cal 1950);
Barnes v. Miner, 122 Fed 480 (DC NY
1903); Serana v. Jefferson, 33 Fed
347 (DC NY 1888).

36 Harold Lloyd Corp. v. Witwer,
65 F2d 1, 22, (9th Cir 1933), cert.

dismissed, 292 US 658, 54 SCt 94, 78
LEd 1507 (1933); Sheldon v. Metro-
Goldwyn-Mayer Corp., 7 FSupp 837
(DC NY 1934); Chappell & Co. v.
Fields, 210 Fed 864 (2d Cir 1914);
Savage v. Hoffman, 159 Fed 584 (DC
NY 1908); Bloom & Hamlin Ine. v.
Nixon, 125 Fed 977 (DC Pa 1903).

37 Fuller & Bemis, 50 Fed 928 (DC
NY 1892).

38 Schwarz v. Universal Pictures, 85
FSupp 270 (DC Cal 1949); Echevarria
v. Warner Bros., 12 FSupp 633 (DC
Cal 1935); Seltzer v. Sunbrock, 22
FSupp 621 (DC Cal 1938).

39 Jackson v. Quickslip Co., 110 F24
731 (24 Cir 1940).

40Cf. Horsman & Aetna Doll Co.
v. Kaufman, 285 Fed 373 (2d Cir
1922) with King Feature Syndicate v.
Fleischer, 209 Fed 533 (2d Cir 1924);
Kallus v. Bimblick Toy Mfg. Co., 229
AppDiv 313, 241 NYSupp 105 (1930).
See Gruelle v. Molly D’-Es Doll Out-
fitters, 94 F2d 172 (3d Cir 1937).

41 Chamberlin v. Uris Sales Corp.,
150 F2d 512 (2d Cir 1945); Seltzer v.
Sunbrock, 22 FSupp 621 (DC Cal
1938); Downes v. Culbertson, 153 Mise
14, 275 NYSupp 233 (1934); Russel v.
Northeastern Pub. Co., 7 FSupp 571
(DC Mass 1934); Whist Club v.
Foster, 42 F2d 782 (DC NY 1930).
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complaint because the product lacked ‘‘all creative origi-
nality.”” The evidence disclosed that the game had originated
in India and that plaintiff’s copyright could not prevent others
from using the basic principles of the game. A subsidiary
question tendered was whether the rules of the game drafted
by the plaintiff were copyrightable. The lower court doubted
whether they were copyrightable. The appellate court held
that the ‘‘originality’’ required for copyrightability referred
to the form of expression and not to the novelty in the subject
matter.42

Section 8 spells ont an additional category of works which
are non-copyrightable:

§ 8: ““Copyright Not To Subsist in Works in Public Do-
main, or Published Prior to July 1, 1909, and not Already
Copyrighted, or Government Publications; Publication by
Government of Copyrighted Material—No copyright shall
subsist in the original text of any work which is in the public
domain, or in any work which was published in this country or
any foreign country prior to July 1, 1909, and has not been
already copyrighted in the United States, or in any publication
of the United States Government, or any reprint, in whole or
in part, thereof : Provided, That copyright may be secured by
the Postmaster (eneral on behalf of the United States in the
whole or any part of the publications authorized by section 1
of the Act of June 27, 1938 (39 U.S.C. 371).

The publication or republication by the Giovernment, either
separately or in a public document, of any material in which
copyright is subsisting shall not be taken to cause any abridg-
ment or annulment of the copyright or to authorize any use or
appropriation of such copyright material without the consent
of the copyright proprietor.’* 43

This section provides for three sub-categories of works
which are non-copyrightable:

1. the original text of a work which is in the public domain.%4

As discussed elsewhere § 7 of the Copyright Code permits
42 Jbid. and see particularly Whist F2d 497 (2d Cir 1943) cert. denied,
Club v. Foster, 42 F2d 782 (DC NY 323 US 735, 65 SCt 74, 89 LEd 589
1930). (1943) ; O’Neill v. General Film Co.,
4317 USCA, § 8. 152 NYSupp 599 (1915), aff’d, 171
44 Sawyer v. Crowell Pub. Co., 46 AppDiv 854, 157 NYSupp 1028 (1916).
FSupp 471 (DC NY 1942), aff’d, 142
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abridgements, adaptations, arrangements, dramatizations or
other versions of works in the public domain provided that the
author thereof exercises creative ability, skill and discretion
in his compilation.4®

2. any work published in this country prior to July 1, 1909
and which had not already been copyrighted under prior
legislation. The purpose of this provision was to prevent
anything that had become part of the public domain from
being copyrighted.4®

3. works published in any foreign country before the
effective date of the Copyright Act of 1909 and not copy-
righted in the United States.

Section 8 specifically provides that governmental publica-
tions are in the public domain. Tllustrative of this category
are court opinions,*” government maps,*® patent specifica-
tions,*? ete.

The last clause of § 8 provides that the use by the govern-
ment of copyrighted matter does not affect the rights of the
copyright owner in his work. This clause was inserted ‘‘for
the reason that the Government often desires to make use in
its publications of copyrighted material, with the consent of
the owner of the copyright, and it has been regarded hereto-
fore as necessary to pass a special act every time this was
done, providing that such use by the Government should not
be taken to give to anyone the right to use the copyrighted
material found in the Government publication. It was thought
best, instead of being obliged to resort every little while to a
special act, to have some general legislation on the subject.’’ 5°

This proviso clause requires the Government to obtain the

45 Infra, § 33.

46 Encylopedia Britannica Co. v.
Werner, 135 Fed 841 (CC NJ 1905),
aff’d, 142 Fed 966 (3d Cir 1906).

47 Wheaton v. Peters, 8 Pet 591, 8
LEd 1055 (1834), Howell v. Miller, 91
Fed 129 (5th Cir 1898). But cf.
Anderson Co. v. Baldwin Law Pub. Co.,
27 F2d 82, (6th Cir 1928).

48 Sawyer v. Crowell Pub. Co., 46
FSupp 471 (DC NY 1942), aff’d, 142
F2d 497 (2d Cir 1943), cert. denied,
323 US 735, 66 SCt 74, 89 LEd 589
(1943) ; Christianson v. West Pub. Co.,
149 F2d 202 (9th Cir 1945) ; Woodman

v. Lydiard Peterson Co., 192 Fed 67
(CC Minn 1912); Amsterdam v. Tri-
angle Publications, 189 F2d 104 (3d
Cir 1951).

49 Korzybyski v. Underwood, 36 24
727 (24 Cir 1929). See also Du Puy
v. Post Telegram Co., 210 Fed 883
(DC NJ 1914); Aviation Guide Co.
v. American Aviation Associates, 150
F2d 173 (7th Cir 1945), cert. denied,
326 US 776, 66 SCt 267, 90 LEd 469
(1946).

50 HRep’t No. 2222, 60th Cong 24
Sess (1909) which aceompanied I1IR
28192,
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" consent of the copyright proprietor before using the latter’s
work or a part thercof in a governmental publication.

May the Government be sued if it uses copyrighted material
without the author’s permission? Prior to the Federal Tort
Claims Aet, a copyright proprietor had no recourse against
the Government.®' Tt is believed that under this Act, a copy-
right proprietor may sue the United States in the appropriate
federal court for copyright infringement. Such a suit would
be for ‘“money damages for injury or loss of prop-
erty.’’2 1In this connection, the head of cach federal agency
is authorized to adjust, determine and settle any claims for
money damages of $1000 or less aceruing on and after Janu-
ary 1, 1945.53

We have discussed clsewhere 54 that news as such cannot
be copyrighted, however, if an article reflects originality and
literary merit apart from the bare recital of facts and state-
ments it is protected by the Copyright Code.®5

We shall discuss elsewhere the inapplicability of the Copy-
right Code to titles,®® character names 57 and the renditions
or performances by interpretive artists.%®

.....

51 Howell, The Copyright Law 1949, 63 STAT 62, as amended by

(1948) 41.

52 Act of June 25, 1948, 62 STAT
933 as amended by Aect of April 25,
1949, 63 STAT 62, as amended by
Aet of May 24, 1949, 63 STAT 101,
28 USCA § 1346(b). Cf. Towle v.
Ross, 32 FSupp 125 (DC Ore 1940).

63 Act of June 25, 1948, 62 STAT
983, as amended by Act of April 25,

Act of May 24, 1949, 63 STAT 106,
28 USCA, § 2672.

54 Infra, § 31b.

65 Chicago Record-Herald v. Tri-
bune Co., 279 TFed 797, 798 (7th Cir
1921).

66 Passim, § 23la.

67 Passim, § 231b.

68 Passim, §§ 215 and 216.



Chapter IV

PERSONS WHO MAY SECURE STATUTORY COPYRIGHT

§ 40. Proprietorship.
41
42
43
44

. Joint Owners.

40. PROPRIETORSHIP.

. Proprietor-Employer-Employee Relationship.
. Equitable Ownership of Copyright.

. Aliens and Citizens of a Foreign State or Nation.

Section 9 of the Copyright Code extends the copyright privi-

lege to the ‘‘authors and proprietors of any work.”” !

Section

10 provides that copyright may be secured by ‘‘any person

entitled thereto by this title.””?2

Both sections when read

together confer the copyright privilege not only to an indi-
vidual,® but to a partnership,* corporation,® joint adven-

turers ¢ and trustee.?

161 STAT 652 (1947), 17 USCA
§ 9 (Supp 1951): § 9: ‘‘Awuthors or
Proprietors, Entitled; Aliens.—The au-
thor or proprietor of any work made
the subject by this title, or his ex-
ccutors, administrators, or assigns,
shall have copyright for such work
under the conditions and for the terms
specified in this title: Provided, how-
ever, That the copyright secured by
this title shall extend to the work of
an author or proprietor who is a citizen
or subject of a foreign state or nation

2 Ibid, § 10.

3 E.g.,, McClintic v. Sheldon, 182
Misc 32, 43 NYS2d 695 (1943) re-
versed on other grounds, 269 AppDiv
356, 55 NYS2d 879 (1944), aff’d, 295
NY 682, 65 NE2d 328 (1945); Cohan
v. Richmond, 19 FSupp 771 (DC NY
1937).

4 Foreign & Domestic Music Corp.
v. Twentieth Century-Fox Film Corp.,
19 FSupp 769 (DC NY 1937); Scrib-
ner v. Allen Co., 49 Fed 854 (CC NY
1892) ; Campbell v. Wireback, 269 Fed
372 (3d Cir 1920).

92

5 Marks Music Corp. v. Vogel Music
Co., 42 FSupp 859 (DC NY 1942);
Quinn-Brown Publishing Co. v. Chilton
Co., 15 FSupp 213 (DC NY 1936);
Mutual Advertising Co. v. Refo, 76
Fed 961 (CC SC 1896). Cf. Edward
Thompson Co. v. American Law Book
Co., 119 Fed 217 (CC NY 1902);
National Cloak & Suit Co. v. Kaufman,
189 Fed 215 (DC Pa 1911).

6 Cf. Marks Music Corp. v. Vogel
Music Co., 42 FSupp 859 (DC NY
1942), aff’d 140 F2d 266 (2d Cir
1944); National Comics Publications
v. Fawcett Publications, 93 FSupp 349
(DC NY 1950) reversed on other
grounds, 191 F2d4 594 (24 Cir 1951).

7 Yardley v. Houghton Mifflin Co.,
25 FSupp 361 (DC NY 1938), aff’d,
108 F2d 28 (2d Cir 1939) cert. denied,
309 US 686, 60 SCt 891, 84 LEd 1029
(1940) ; Marks Music Corp. v. Vogel
Musie Co. (DC NY 1942); Cohan v.
Richmond, 19 FSupp 771 (DC NY
1937) ; Sebring Pottery Co. v. Steuben-
ville Pottery Co., 9 FSupp 383 (DC
Ohio 1932); Hamson v. Jaccard
Jewelry Co., 32 Fed 202 (CC Mo 1887).
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41. PROPRIETOR-EMPLOYER-EMPLOYEE RELATIONSHIP.

Under common-law copyright and in the absence of a special
agreement between the parties, the law presumes in an em-
ployer-employee relationship, the employver as the sole pro-
prietor of the common law rights.! Thus if an author is em-
ployed by a program producer, there is a presumption that all
creative work done by the author within the scope of his
employment belongs to his employer.2 This presumption has
been applied where the author is compensated upon a profit-
sharing arrangement 3 or is paid upon a quantity basis i.e., so
much per page.* The right of ownership inures in the em-
ployer because of the servant-master relationship; and no
formal assignment of rights by an employee-author is neces-
sary.5

The common law rule has been incorporated into the statute.
Section 26 of the Copyright Code provides in part that ‘“the
word ‘author’ shall include an employer in the case of works
made for hire.”” ® Under this provision a television producer
who employs a script writer, derives and receives full rights
of ownership; this includes the right to obtain copyright in
his own name of all works created by the script writer within
the scope of his employment, unless there is an express reser-
vation to the contrary.”? The word ‘‘author’’ would include

| Yardley v. Houghton Mifflin Co.,
25 FSupp 361 (DC NY 1938), aff’d,
108 F2d 28 (24 Cir 1939), cert. denied,
309 US 686, 60 SCt 891, 84 LEd 1029
(1940) ; Brown v. Mollé Co., 20 FSupp
135 (DC NY 1937); Werckmeister v.
Springer Lithographing Co., 63 Fed 808
(DC NY 1894).

2 Brown v. Mollé Co., 20 FSupp 135
(DC NY 1937). See also Sawyer v.
Crowell Publishing Co., 46 FSupp 471
(DC NY 1942), affirmed 142 F2d 497
(24 Cir 1943), cert. denied, 323 US
735, 656 SCt 74, 89 LEd 589 (1944);
Tobani v. Carl Fischer, Inec., 2d Cir
1938, 98 F2d 57, cert. denied, 305 US
650, 59 SCt 243, 83 LEd 420 (1939).

3 Mallory v. Mackaye (CC NY 1898)
86 Fed 122.

4 Cox v. Cox, 1 EqRep 94, 68 EngRep
(Ch 1853); Lawrence v. Aflaflo [1902]
1 Ch 264; see London University Press
v. University Tutorial Service [1916]
2 Ch 601; Mallory v. Mackaye, 86 Fed
122 (CC NY 1898).

6 Philips v. WGN, Ine., 307 Il
App 1, 20 NEgd 840 (1940); Brown
v. Mollé Co., 20 FSupp 135 (DC NY
1937).

661 STAT 652, 17 USCA, § 26
(Supp 1951).

7 Tobani v. Carl Fischer Ine., 98 F24
57 (24 Cir 1938), cert. denied, 305 US
650, 59 SCt 243, 83 LEd 420 (1939)
and cases cited therein; Harris v.
Twentieth Century-Fox Film Corp., 35
FSupp 153, (DC NY 1940).
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not only an individual,® partnership ® or corporation '® act-
ing as an employer, but also the Government.'!

In Philips v. WGN Inc.,'? plaintiff was employed to prepare
seripts for broadcasting and was paid $25 per week. Plaintiff
without defendants’ knowledge secured copyright registration
for the first ten scripts. Plaintiff was subsequently dis-
charged; defendants continued the production of the serial
from scripts prepared by another employee. Plaintiff insti-
tuted suit to restrain defendants from broadcasting . the
program; she invoked the copyright act and also sought

damages via an unfair competition count.

The basic issue

before the courts was the ownership of the scripts. The court

found for the defendants:

“Property rights in literary and other property, the
product of the brain as between employer and employee,
are determined by what was contemplated by the contract

of employment.”’

The evidence supported the finding that plaintiff was em-
ployed to perform particular services, that she did the work
and was paid for it, ‘“and in such a situation under the law

8 Cohan v. Richmond, 19 FSupp 771
(DC NY 1937); Keene v. Wheatley
FCas No 7,644 (CC Pa, 1861).

9 Cf. Campbell v. Wireback, 261 Fed
391 (DC M4 1919) af’d, 269 Fed
372 (3d Cir 1920); Secribner v. Allen
Co.,, 49 Fed 854 (CC NY 1892).

10 Vitaphone Corp. v. Hutehinson
Amusement Co., 28 FSupp 526 (DC
Mass 1939), conformed to mandale,
93 F2d 176 (1st Cir 1939); Gaumont
v. Hatch, 208 Fed 378 (DC Pa 1913);
National Cloak & Suit Co. v. Kaufman,
189 Fed 215 (DC Pa 1911); Colliery
Engineering Co. v. United Correspond-
erce Schools, 94 Fed 152 (CC NY
1899).

11 Sawyer v. Crowell Publishing Co.,
46 FSupp 471 (DC NY 1942), aff’d,
142 ¥2d 497 (2d Cir 1943), cert. de-
nied, 323 US 735, 65 SCt 74, 89 LEd
589 (1944); Howell The Copyright
Law (1948) 52: ‘‘Sometimes it hap-
pens that a celebrity lends his name
to a series of articles, not by himself,
but by a so-called ‘ghost-writer.” In

a reecent British decision it was held
that if the actual form of expression
was the ‘ghost’s’ he, and not the celeb-
rity is the sole author and entitled
to the copyright. Donoghue v. Allied
Newspapers, Ltd., LR 1938, 1 Ch 106.
No case on this point has arisen in our
courts, as far as is known, but under
section 62[26], if the ‘ghost’ was em-
ployed by the celebrity to write the
articles ‘for hire,’ the latter would
presumably be entitled to the ecopy-
right privilege in the absence of agree-
ment to the contrary. And see Oliver
v. St. Germain, 51 USPQ 20, 41 FSupp
296 (1941) (‘spiritual’ author).’’
See also White v. Kimmel, 94 FSupp

502. (DC Cal 1950) reversed on
other  grounds, 193 ¥2d 744
(9th Cir. 1952) wherein a book
whiech ‘‘embodied some communica-

tions from the spirit world’’ was pro-

tected by common law copyright.
12307 TlApp 1, 29 NE2d 849

(1940); Note, 12 AirLRev 87 (1941).
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the ownership in the result of what was done belonged to the

defendants.”’!'3

An employment agreement or a contract for hire does not
necessarily preclude the employee or writer from securing a
valid copyright. The intent of the parties is decisive on this
issue.'* If the contract is silent on this issue, the law pre-
sumes that the copyright vests in the employer.'® Thus if an
artist accepts a commission to paint a picture, the presumption
is that the patron acquires the copyright unless by the terms
of the contract, express or implied, the artist reserved the
copyright in himself.'® Similarly, in a photograph for hire,
the copyright vests in the employer-sitter; '7 but if the photo-
graph is taken at the solicitation and expense of the photo-
grapher, the latter acquires the copyright.'® As a general
rule, where there is no contract or reservation of rights
between the parties, the submission of a work for publication
imports the presumption that the copyright is to be owned by
the publisher.'® The accepted practice in the publishing,
music, motion picture, radio and television industries is for
the contract to specifically spell out who shall acquire the

copyright.2°

13 1bid. at 10; Uproar Co. v. Na-
tional Broadcasting Co., 8 FSupp 358
(DC Mass 1934) modified, 81 F2d
373 (1st Cir 1936), cert. denied 298
US 670, 56 SCt 835, 80 LEd 1393
(1936).

14 Anderson Co. v. Baldwin Law
Publishing Co., 27 F2d 82 (6th Cir
1928) ; Weil, Copyright Law (1917)
574.

15 Weil, 574: ‘“‘Prima facie, where
employment and payment for work are

-shwwi, tho inference_is that it is to
belong to the employer’’; Otten v.
Curtis Publishing Co., 91 USPQ 222
(NYSupCt 1951).

‘16 Yardley v. Houghton Miflin Co.,
25 FSupp 361, (DC NY 1938), aff’d,
108 F2d 28 (2d Cir 1939), cert. denied,
309 US 686, 60 SCt 801, 84 LEd 1029
(1940) ; Dielman v. White, 102 Fed
892 (DC Mass 1900); Otten v. Curtis
Publishing Co.,, 91 TUSPQ 222
(NYSupCt 1951).

17 Moore v. Rugg, 44 Minn 28, 46
NW 141 (18990).

18 Lumjere v. Robertson Cole Dis-
tributing Corp., 280 Fed 550 (2d Cir

4

1922); Altman v. New Haven Union
Co., 254 Fed 113 (DC Conn 1918).

19 Miflin v. White Co., 112 Fed
1004 (1st Cir. 1902) aff’d, 190 US 260,
263, 23 SCt 769, 47 LEd 1040 (1903):
‘‘. ... without further explanation, it
might, perhaps, be inferred that the
author of a book who places it in the
hands of publishers for publication,
might be presumed to intend to au-
thorize them to obtain a copyright in
their own names’’; Simonton v. Gor-
don, 12 F2d 116 (DC NY 1925);
Dam v. Kirk La Shelle Co., 175 Fed
902 (24 Cir 1910); White-Smith Music
Co. v. Apollo, 139 Fed 427 (DC NY
1905), aff’d, 147 Fed 226 (2d Cir
1907) aff’d 209 US 1, 28 SCt 319,
52 LEd 655 (1908); Otten v. Curtis
Publishing Co.,, 91 TUSPQ 222
(NYSupCt 1951).

20 Boucicault v. Fox, FCas No 1691
(NY 1862): ‘‘Publishers, when they
employ authors in particular literary
enterprises, of course settle, in the
terms of their contracts, the rights of
each party and the ownership of the
copyright.”’
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An independent contractor retains ownership and hence
copyright of his works. An author is an independent contrac-
tor when he retains control of the method and detail of the
work performed, is usually compensated in a lump sum for his
intellectual efforts, and cannot be discharged because he per-
forms his services one way rather than another.2! On the
other hand one is an employee where there is supervision,
control and direction of the details and methods of doing the
work.22

A script writer is an independent contractor if he reserves
all rights not specifically granted the station owner or net-
work.23 Thus in Bizby v. Dawson,?* plaintiff had developed
and written the initial episodes of a radio serial; he sought
to restrain defendant from continuing on the air the subse-
quent episodes which had been written by another author.
The court held that although plaintiff was an independent
contractor, he had sold all of his rights to the defendant.

““Bixby was an independent contractor selling his wares
but made no reservations of any kind and received for them
everything for which he had bargained.’’ 28

An employer for hire secures not only the copyright but
all of the rights secured by the Copyright Code. Thus if
a script is prepared by an employee for a station or network,
the latter may not only use the script in a radio broadecast,
but may publish the same in pamphlet form, convert it into
a novel, television or motion picture film, etc.2® Similarly
additions and improvements made to a literary, dramatic or
other work by an employee vest in the copyright proprietor.2?

21 Dutcher v. Victoria Paper Mills,
219 AppDiv 541, 220 NYSupp 625
(1927) ; Beach v. Velzey, 238 NY 100,
143 NE 805 (1924); Hexamer v.
Webb, 101 NY 377, 4 NE 755 (1886).

22 Beach v. Velzey, 238 NY 100,
143 NE 805 (1924). Cf. Bleistein v.
Donaldson Lithographing Co., 188 US
239, 23 SCt 298, 47 LEd 460 (1903).

23 Cf. Schellberg v. Empringham, 36
F2d 991 (DC NY 1929); Bisel v.
Ladner, 1 F2d 436 (3d Cir 1924).

2496 NYLJ 7 (July 1, 1936) aff’d
without opinion, 277 NY 718, 14 NE2d
819 (1938).

25 Jbid., and discussed in Note, 12
AirLRev 87 (1941).

26 Uproar Co. v. National Broad-
casting Co., 8 FSupp 358 (DC Mass
1934), modified 81 F2d 373 (1st Cir
1936), cert. denied, 298 US 670, 56 SCt
835, 80 LEd 1393 (1936). Noted in
19  MinnLRev 477 (1935); 33
MichLRev 822 (1935); 83 UofPaLRev
385 (1935); 9 SoCalLRev 57 (1935);
44 YaleL.J 673 (1935); 36 ColLRev
1011 (1936); 30 INLRev 1076 (1936).

27 Keene v. Wheatley, 14 FCas 161
(CC Pa 1861).
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42. EQUITABLE OWNERSHIP OF COPYRIGHT.

Section 9 extends the power to obtain copyright not only
to ‘“the author or proprietor,”” but also to ‘‘his executors,
administrators, or assigns,”” ! The term assign is equivalent
to the phrase proprietor.2

The foregoing statutory provision suggests that statutory
copyright is a divisible legal concept i.e., that the legal title
may be separate and apart from the beneficial interest.® Thus
where a publisher agrees to copyright for the benefit of a
writer and obtains the copyright in his own name, the author
is the equitable owner and the publisher is a mere trustee.®
If the publisher becomes both the legal and equitable owner of
a copyright, he may sue and enjoin the author for infringe-
ment thereof.? If a publisher agrees to take out a copyright
for a composer’s benefit and pay royalties thereon, the pub-
lisher or his assignee is a trustee accountable to the composer
for royalties because of the latter’s equitable title.® A general
manager of a corporation may take out a copyright as trustee
for a corporation which has become the proprietor because of
the employer-employee relationship.” But conversely an agent
for a copyright proprietor cannot obtain registration in his
oOwn name as agent, since the statute makes no provision for
such registration.8

Equitable owmership of copyright likewise occurs when
there is a wrongful copyright; the wrongdoer by operation of

161 STAT 652 (1947), 17 USCA
§ 9 (Supp 1951).

2 Egner v. Schirmer Music Co. 139
F2d 389 (1st Cir 1943) cert. denied,
322 US 730, 64 SCt 947, 88 LEd 1565
(1941) ; Cohan v. Richmand, 19 FSupp
771 (DC NY 1937); Quinn-Brown Pub-
lishing Corp. v. Chilton Co., 15 FSupp
213 (DC NY 1936); Public Ledger v.
New York Times, 275 Fed 562 (DC
NY 1921) aff’d, 279 Fed 747 (24 Cir
1622) cert. denied, 258 US 627, 42 SCt
383, 66 LEd 798 (1922); National
Ccmies Publications v. Fawcett Publi-
cations, 93 FSupp 349 (DC NY 1950)
reversed on other grounds, 191 F2d
594 (2d Cir 1951).

3 Marks Music Corp. v. Vogel Music
Co., 42 FSupp 859 (DC NY 1942);
Bisel v, Ladner, 1 F2d 436 (3d Cir
1924); Harms & Francis v. Stern,

229 Fed 42 (24 Cir 1916); Press Pub.
Co. v. Falk, 59 Fed 324 (CC NY 1894).
Cj. Paige v. Banks, 13 Wall 608, 20
LEd 709 (1871).

4 Bisel v. Ladner, 1 F2d 436 (3d Cir
1824); Cohan v. Richmond, 19 FSupp
771 (DC NY 1937).

5 Wooster v. Crane & Co., 147 Fed
515 (8th Cir 1906) ; see also No-Leak-O
Piston Ring Co. v. Norris, 277 Fed
951 (4th Cir 1921).

6 Cohan v. Richmond, 19 FSupp 771
(DC NY 1937); Cf. Sebring Pottery
Co. v. Steubenville Pottery Co., 9
FSupp 383 (DC Ohio 1932),

7 Hanson v. Jaccard Jewelry Co., 32
Fed 202 (CC Mo 1887).

8 Societe des Films Menchen v. Vita-
graph Co., 251 Fed 258 (24 Cir 1918);
¢f. Black v. Allen Co., 56 Fed 764
(CC NY 764).
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law becomes the trustee for the author or proprietor.® Thus
an employee who wrongfully obtains the copyright '© or an
author who assigns all his rights to a publisher '' is trustee
of the copyright for the proprietor. In another case it was
held that where one of several co-authors obtains a copyright
in a joint work in his individual name, the legal title vested in
him is held in trust for his co-authors and the latter may
compel an accounting.'? :

The legal consequences of equitable ownership are impor-
tant. The equitable owner can maintain a suit for infringe-
ment,'3 sue the trustee for an accounting '# or for infringe-
ment if the latter has no right to use the copyrighted work.'®
It has been held that the holder of legal title to a copyright
may sue for infringement without joining the equitable owners
thereof.'® The question is tendered whether an infringer
would be subjected to a second suit by the equitable owner of
the copyright. In this connection rule 17a of the Federal
Rules of Civil Procedure requires all actions to be brought

in the name of the real party in interest.'”

9 Atwill v. Ferrett, 2 Blateh 39 (CC
NY 1846); cf. Maurel v. Smith, 220
Fed 195 (DC NY 1915), aff’d, 271
Fed 211 (24 Cir 1921); Machaty v.
Astra Pictures Ine, 89 USPQ 539
(DC NY 1951).

10 Philips v. WGN Ine., 307 TllApp
1, 29 NE2d 849 (1940); Brown v.
Mollé Co., 20 FSupp 135 (DC NY
1937).

t1 Browne Music Co. v. Fowler, 290
Fed 751 (2d Cir 1923).

12 Marks Musie Corporation v. Vogel
Musie Co., 42 FSupp 859 (DC NY
1942). See also Marks Music Corp.

v. Wonnel, 61 FSupp 722 (DC NY.

1945) ; Vogel Musie Co. v. Miller Musie
Ine., 272 AppDiv 571, 74 NYS2d 425
(1947).

13 Schellberg v. Empringham, 36
F2d4 991 (DC NY 991); Bisel v. Lad-
ner, 1 ¥F2d 436 (3d Cir 1924); Wooster
v. Crane, 147 Fed 515 (8th Cir 1906).
Cf. Witwer v. Harold Lloyd Corp., 46
F2d 792 (DC Cal 1930); Ted Browne
Musie Co. v. Fowler, 290 Fed 751 (2d
Cir 1923). In Historical Pub. Co. v.
Jones, 231 Fed 638 (3d Cir 1916), one
who contracted to purchase a copyright
at a definite time in fufuro, acquired an

An infringer

equitable title sufficient to maintain an
infringement action.

14 Vogel Musiec Co. v. Miller Musie,
Ine., 272 AppDiv 571, 74 NYS2d 425
(1947) ; Shapiro Bernstein & Co. v.
Vogel Musie Co., 161 F2d4 406 (24 Cir
1946) cert. denied, 331 US 820, 67
SCt 1310, 91 LEA 1837 (1947), aff’d
on remand, 73 FSupp 165 (DC NY
1947); Marks Music Corp. v. Vogel
Music Co., 47 FSupp 490 (DC NY
1943) ; Maurel v. Smith, 220 Fed 195
(DC NY 1915) aff’d, 271 Fed 211
(2d Cir 1921); Klein v. Beach, 232
Fed 240 (DC NY 1915) aff’d, 239
Fed 108 (2d Cir 1916).

15 Browne Music Co. v. Fowler, 290
Ted 751 (2d Cir 1923). See Amdur,
Copyright Law & Practice (1936)
§ 935 f.

16 Marks Music Corporation v. Vogel
Musie Co., 140 F2d 268 (2d Cir 1944) ;
Cf. Hanson v. Jaccard Jewelry Co., 32
Fed 202 (CC Mo 1887); Brady v.
Reliance Motion Picture Corporation,
229 Fed 137 (2d Cir 1916).

17 Federal Rules of Civil Procedure,
§ 17(a): ‘‘Real Party in Interest.
Every action shall be prosecuted in
the name of the real party in interest;
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may avoid successive suits by joining the holder of legal title
as a party plaintiff. If the copyright proprietor refuses to
join, he may be made an involuntary plaintiff.'8

43. JOINT OWNERS.

Joint ownership has been defined as a ‘‘joint laboring in
furtherance of a common design’’ ' or ‘‘an agreement to write
a piece, there being an original joint design.”’2 Joint owner-
ship does not require that the execution of the work be equally
divided; as long as the general design and structure is agreed
upon, the parties may divide their parts and work separately.3
Neither does joint ownership require the authors work in
concert or that they even know each other; it is enough that
they mean their contributions to be complementary in the
sense that they are to be embodied in a single work to be
performed as such. Thus a joint work exists where the lyries
and music of a song were written and composed scparately,
and the lyricist and composer were unknown to each other.
““Tt is true that each knew his part could be used separately;
the words as a ‘lyric’; the melody as mnusic. But that was not
their purpose; the words and music were to be enjoyed and
performed together; unlike the parts of a ‘composite work’
each of which is intended to be used separately, and whose
only unity is that they are bound together.”’*

but an executor, administrator, guard-
ian, trustee of an express trust, a party
with whom or in whose name a con-
tract has been made for the benefit of
another, or a party authorized by stat-
ute may sue in his own name without
joining with him the party for whose
benefit the action is brought; and when

“a statute of the United Btates-sopro-_

vides, an action for the use or bene-
fit of another shall be brought in the
name of the United States.’’ 3 Moore’s
Federal Practice (1948) § 17.11 [2]
at p. 1363: ‘‘Persons having an
equitable interest in a copyright may
be real parties in interest, unless their
interest is represented by the trustee
of an express trust.”’ See Marks
Musie Corp. v. Vogel Musie Co., 140
F2d 268 (2d Cir 1944); Hoffman v.
Santly-Joy Ine., 51 FSupp 778 (DC
NY 1943).

18 Ibid. § 19(a): ‘‘Necessary Join-

der. Subject to the provisions of Rule
23 and of subdivision (b) of this rule,
persons having a joint interest shall
be made parties and be joined on the
same side as plaintiffs or defendants.
When a person who should join as a
plaintiff refuses to do so, he may be
made a defendant, or, in proper cases,
and involuntary plaintiff.”’

I Levy v. Rutley, LR 8 CI 523; 40
LJCP 244 (1871) per J. Keating.

2 Jbid, per J. Montague Smith. See
also: Maurel v. Smith, 220 Fed 195
(DC NY 1915), aff’d, 271 Fed 211
(24 Cir 1921),

3 Maurel v. Smith, 220 Fed 195 (DC
NY 1915), aff’d, 271 Fed 211 (24
Cir 1921).

4 Marks Musie Corp. v. Vogel Musie
Co. Inec., 140 F2d 266 (2d Cir 1944).
Shapiro Bernstein & Co. v. Vogel Music
Ce., 161 F2d 406 (2d Cir 1946) cert
den 331 US 820, 67 SCt 1310, 91 LEd
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§ 43

The early cases dealing with joint ownership of copyright,
regarded the joint owners as tenants in common; each owned
an undivided interest in the copyright which inured to the
estate of the deceased co-author.®

One of the consequences of labeling joint owners as tenants
in common was that neither was accountable to the other for
his use or licensing of the copyrighted work.® The courts in
following the rules enunciated in the patent cases 7 held that
a joint owner had the absolute right to make whatever use of
the copyright and that he need not account for the profits to
his co-owner unless there was a written agreement requiring
an accounting.® The broad right conferred upon a co-owner
to make whatever use he desired of the copyright was premised
on the philosophy that if none was allowed to enjoy his legal
interest without the consent of all, then one by withholding
his consent, might practically destroy the value of the whole
use, and a use only upon condition of accounting for profits
would compel a disuse, or risk of skill, capital and time with
no right to call for a sharing of possible losses.®

Several recent decisions have reexamined the legal relation-
ships and consequences flowing from tenancy in common as
applied to copyright and have suggested that a new conception
of the rights of joint owners of copyright is warranted.'®

At the outset the rights of the parties should not be deter-
nmined by the name-tag given to their relationship. There is

1837 (1947): ‘“The appellee takes the
position that Burnett and Norton were
neither co-authiors nor collaborators.
We think they were. The words and
nusie of a song constitute a ‘musieal
composition’ in which the two contri-
butions merge into a single work to be
performed as a unit for the pleasure
of the hearers; they are not a ‘com-
posite’ work, like the articles in an
ercyelopedia, but are as little separable
for purposes of the copyright as are
the individual musical notes which con-
stitute the melody.’’ Sce also Marks
Music Corporation v. Vogel Music Co.,
49 FSupp 135 (DC NY 1943) aff’d,
140 F2d 270 (2d Cir 1944); Marks
Musie Co. v. Vogel Music Co., 47 FSupp
490 (DC NY 1942) aff’d, 140 F2d
266 (2d Cir 1943), mod’f’d on other
grounds, 140 F24 268.

5 Carter v. Bailey, 64 Me 458, 18
AmRep 273 (1874).

6 Ibid.; See Vogel Music Co. v. Mil-
le1 Musie, Ine,, 274 AppDiv 571, 74
NYS2d 425 (1947).

7 Talbot v. Quaker-State Oil Co., 104
F2d 967 (3d Cir 1939); Drake v. Hall,
220 Fed 905 (7th Cir 1914); Black-
ledge v. Weir & Craig Mfg. Co., 108
Fed 71 (7th Cir 1911); MeDuffee v.
Hestonville Ry. Co., 162 Fed 36 (3d
Cir 1908).

8 Vogel Music Ine. v. Miller Music
Ine., 272 AppDiv 571, 74 NYS2d 425
(1947); Shapiro Bernstein & Co. v.
Vogel Music Co., 73 FSupp 165 (DC
NY 1947).

9 Carter v. Bailey, 64 Me 458, 18
AmRep 273 (1874).

10 Op. cit. supra, note 8; Marks Music
Corp. v. Vogel Music Ine., 140 F2d
266 (2d Cir 1944).
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nothing magical in the nomenclature of tenants in common
and the incidents of their relationship do not necessarily
follow from that description. Joint authors are equal owners
of a copyrighted work, and in the absence of agreement be-
tween them governing their rights in the exploitation of the
work, they should be held to a standard of dealing befitting
their mutual interest in the work."'*

This new conception of the rights of joint owners is premised
on the development of radio and television broadcasting, mo-
tion pictures, name bands and other forms of entertainment.
Today, there is a tremendous demand for plays, motion pic-
tures, ballads, and the classics by the entertainment industries.
The potentialities of radio, television, motion pictures, the
‘‘plugging’’ by torch singers, crooners, popular orchestras
and bands suggest that the rule which permits a co-owner to
make whatever use he desires of a copyrighted work without
regard to the rights of his co-owner be modified. The use
of one owner by license or personally, in radio and television
broadcasting, in motion pictures, on the stage, in advertising,
in bands or orchestras, ete., can destroy, for all practical
purposes, the copyright so far as the other owner is con-
cerned. The argument that copyright being an incorporeal
right cannot be destroyed, ignores the current practices of
the entertainment industries. The broad use of a play, motion
picture or song by an active producer or publisher can so far
exhaust the popularity of a copyrighted work as to destroy
its value after the use has ended. The destruction of the
value of a copyright is in effect a destruction of the copy-
right.!?

The rule of law derived from tenancy in common which
permitted a co-owner unrestricted use of the copyright without
regard to the rights of the other owner warrants modification.
Several of the more recent decisions have suggested via dicta
that a co-owner would be accountable to others for his own
use of a copyrighted work.'3 As Judge Bright has pointed
out, ‘I cannot believe that Congress had some similar idea
when it gave authors, or their lineal descendants, the right to
renew, notwithstanding whatever they had signed or done

11 Vogel Music Inc. v. Miller Music 12 Op. cit. supra, note 8.

Inc., 272 AppDiv 571, 74 NYS2d 425 13 Ibid.
(1947),
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during the original life of the copyright. It could not have
intended to give to such descendants rights to renew an empty
shell, the kernel of which was claimed and pre-empted by the
proprietor of another part.’’!4

The rule of law which permitted a joint owner to license
a copyrighted work to a third party without accounting to the
other owners has been repudiated.'® The recent decisions
hold that a co-owner is accountable to the other owner for
profits derived from the exploitation of the work by a third
party. ‘‘It does not seem right that such extended use through
strangers may be made of the copyright at a profit solely to
the owner conveying the license, to the exclusion of an equal
owner. Such a rule, if adopted, would also lead to the un-
seemly result, evidenced in this case, of co-owners competing
with each other and finessing against each other in licensing
the work. Such a rule would encourage the very waste of a
work which is claimed to have taken place here by licensing
the song for motion picture use for $200.’’'6

The relationships of trust and accountability between co-
owners mean that a joint author who takes out a copyright in
his own name, becomes a constructive trustee for the other
co-author or his suceessors in title.!”

44. ALIENS AND CITIZENS OF A FOREIGN STATE OR
NATION.

Copyright protection is available not only to citizens of the
United States, but extends to those aliens who are domiciled
in the United States at the time of the first publication of their
works.! This clause is intended “‘to give to a foreign author

14 Shapiro Bernstein & Co. v. Vogel

17 Cases cited in op. cit. supra, notes
Music Co., 73 FSupp 165 (DC NY

4 and 8.

1947).

16 Cf. Carter v. Bailey, 64 Me 458,
18 AMRep 273 (1874) with Maurel v.
Smith, 220 Fed 195 (DC NY 1915)
aff’d, 271 Fed 211 (2d Cir 1921);
Klein v. Beach, 232 Fed 240, 247 (DC
NY 1916), aff’d, 239 Fed 108 (2d Cir
1917) ; Crasney v. Edward Small Pro-
ductions, 52 FSupp 559 (DC NY
1944) ; cases cited op. cit. supra note 8.

16 Vogel Music Co. v. Miller Music
Ine,, 272 AppDiv 571, 74 NYS2d 425
(1947).

1 61 STAT 652 (1947), 17 USCA § 9
(Supp 1951):

§ 9: ‘“Authors or Proprietors, En-
titled; Aliens.—The author or pro-
prietor of any work made the subject
of copyright by this title, or his exccu-
tors, administrators, or assigns, shall
have copyright for such work under -
the conditions and for the terms speci-
fied in this title: Provided, however,
That the copyright secured by this title
shall extend to the work of an author
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actually domiciled in the United States at the time of first
publication of his work all the rights we give to our own
citizens, even though he be a citizen of a foreign state which
does not give to citizens of the United States the benefit of

their copyright laws.”’ 2

Domicile is a compound of fact and law.3 An alien is pre-
sumed to be domiciled in this country, if he lives or resides here

and intends to remain here.?

‘““Among the circumstances

usually relied upon to establish residence is the intent of the
person which may be obtained from his declarations, pay-

or proprietor who is a citizen or sub-
ject of a foreign state or nation omly:

(a) When an alien author or pro-
prietor shall be domiciled within the
United States at the time of the first
publication of his work; or

(b) When the foreign state or na-
tion of which sueh author or pro-
prietor is a citizen or subject grants,
either by treaty, convention, agree-
ment, or law, to citizens of the United
States the benefit of copyright on sub-
stantially the same basis as to its
own citizens, or copyright protection,
substantially equal to the protection
secured to such foreign author under
this title or by treaty; or when such
foreign state or nation is a party to
an international agreement which pro-
vide for reciprocity in the granting of
copyright, by the terms of which agree-
ment the United States may, at its
pleasure, become a party thereto.

The existence of the reciprocal con-
ditions aforesaid shall be determined
by the President of the United States,
by proclamation made from time to
time, as the purposes of this title may
require: Provided, That whenever the
President shall find that the authors,
copyright owners, or proprietors of
works first produced or published
abroad and subject to copyright or to
renewal of copyright under the laws
of the United States, including works
subject to ad interim copyright, are or
may have been temporarily unable to
comply with the conditions and formali-
ties prescribed with respeet to such
works by the copyright laws of the
United States, because of the disrup-
tion or suspension of facilities essen-
tial for such compliance, he may by

proclamation grant such extension of
time as he may deem appropriate for
the fulfillment of such conditions or
formalities by authors, copyright own-
ers, or proprietors who are citizens of
the United States or who are nationals
of countries which accord substantially
equal treatment in this respect to au-
thors, copyright owners, or proprietors
who are citizens of the United States:
Provided further, That no liability
shall attach under this title for lawful
uses made or acts done prior to the
effective date of such proclamation in
connection with such works, or in re-
spect to the continuance of one year
subsequent to such date of any busi-
ness undertaking or enterprise lawfully
undertaken prior to such date involving
expenditure or contractual obligation
in connection with the exploitation,
production, reproduction, -circulation,
or performance of any such work.

The President may at any time termi-
nate any proclamation authorized herein
or any part thereof or suspend or ex-
tend its operation for such period or
periods of time as in his judgment the
intorests of the United States may
require.’’

2 HRep’t No. 2222, 60th Cong 2d
Sess (1909) which accompanied HR
28192.

3 Sweeney v. Distriet of Columbia, 72
AppDC 30, 113 F2d 25, 129 ALR
1370 (1940), cert den, 310 US 631, 60
SCt 1082, 84 LEd 1402 (1940).

4 Distriet of Columbia v, Murphy,
314 US 441, 62 SCt 303, 86 LEd 329
(1941) : ‘‘The place where a man lives
is properly taken to be his domicile
until facts adduced establish the
contrary,’’
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ment of taxes, and his course of conduct, both socially and in
business, while in the new domicile.”’ 8 Thus in the Ricords
case, the issue before the courts was whether an alien was
domiciled in this country and hence could maintain an action
for infringement of his mechanical reproduction rights. The
alien who was a Canadian by birth, had served in the First
Canadian contingent of the British Army in World War I. He
was wounded and discharged from military service. He ar-
rived in New York City in 1917 where he took up his residence.
In response to an invitation given by the British Recruiting
Mission, he, without pay, made speeches while clad in the
uniform of the Canadian Army, in various parts of New York
City, aiding or attempting to aid enlistments. While doing
this however, he declared he followed his newly chosen pro-
fession as a composer of music. He opened his bank account
in New York, joined New York clubs and became engaged
to marry a resident of New York. When he came to the United
States, he brought with him all of his personal belongings
and effects. The court concluded as a matter of law and fact
that the alien had indicated a clear intention to make New
York City his domicile.®

The benefits of the Copyright Code are likewise available
to non-resident aliens who are citizens of ““proclaimed’’ coun-
tries with which the United States has already established
reciprocal copyright relations as evidenced by Presidential
Proclamations.” ,

From 1790, when Congress enacted the first Copyright Act
to 1891, copyright was restricted to such authors as were
citizens of the United States or residents therein. This pre-
cluded non-resident aliens from securing copyright in this
country.®

6 Ricordi & Co. v. Columbia Grapho-
phone Co., 258 Fed 72 (DC NY 1919);
Boucicault v. Wood, FCas No. 1693
(CC Il 1867); Carey v. Collier, FCas
No. 2400 (CC NY 1831).

6 Ricordi & Co. v. Columbia Grapho-
phone Co., 256 Fed 699 (DC NY 1919),
reversed, 258 Fed 72 (DC NY 1919),
appeal dismissed, 263 Fed 354 (2d Cir
1920).

7 Todamerica Musica, Ltd. v. Radio
Corporation of America, 171 F2d 369
(2d Cir 1949); Portuondo v. Columbia

Phonograph Co., 81 FSupp 355 (DC
NY 1937).

8 Houghton Mifflin Co. v. Stackpole
Sons, Ine., 104 F2d 306 (24 Cir 1939)
cert den 308 US 597, 60 SCt 131, 84
LEd 499 (1939): “‘Prior to 1891,
copyright privileges in the United
States were limited to an author who
was a ‘citizen of the United States
or resident therein.’ From the time
when in 1837 Henry Clay made his
report to the United States Senate
(reprinted in G. H. Putnam ‘The Ques-
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By the so-called Chace International Copyright Act of 1891,°
the provisions of the copyright laws of the United States were
extended to citizens and subjects of a foreign state or nation
which satisfied either of two conditions:

1) granted to citizens of the United States the benefit of
copyright on substantially the same basis as to its own citizens;
2) or was party to an international agreement providing
reciprocity, by the terms of which the United States might

become a party.'®

The Copyright Act of 1909 '' added a third alternative

condition

3) copyright was extended to citizens or subjects of foreign
countries which grant to citizens of this country copyright
protection substantially equal to the protection accorded sub-
jects of such foreign countries in the United States.!?

The existence of one of the above three conditions which
would enable nationals of a country to copyright their works

tion of Copyright’ 24 Ed 32-39) urg-
ing copyright protection to citizens of
Great Britain and France, there had
been continuous and determined pres-
sure, under the leadership of some of
the greatest names in American litera-
ture, to secure protection of foreign
writings in this country. This was put
not merely on grounds of ethies and
morality—as in the Rev. Henry Van
Dyke’s address on ‘The National Sin
of Piracy’—but on grounds of pro-
tection of American authors from the
underselling of foreign books. Thus
in 1886, a memo