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PREFACE

This collaborative effort by the authors, one trained in law and
one in journalism, reflects our awareness of the perils of mistrust or
misunderstanding on the part of one profession toward the other,
and our observation that many persons professionally active in the
mass media are only vaguely aware of the range of possible interpre-
tations of the First Amendment and other legal concepts. Some
journalists are eager to believe that the stirring words of the First
Amendment have only one meaning and are all they need to know.
Such an approach offers an unrealistic view of the world in which
Jjournalists must operate, and can become a serious professional handi-
cap. Journalists who lack an understanding of the legal meaning of
freedom of expression cannot argue effectively against legal assaults
on that freedom.

The goals of this book are to clarify the major legal doctrines
that affect mass media, to explain their origins and asserted justifi-
cations, and to evaluate their soundness. In these efforts we focus
upon the language of the Supreme Court of the United States, whose
interpretations of the First Amendment provide the essential starting
point. We must scrutinize the reasoning of the majority and of the
dissenting and concurring justices. It is no longer acceptable, if it
ever was, for students of Communications Law to read commentaries
on the law adorned with selected paragraphs from Justices Black and
Douglas.

It is definitely not necessary to be a lawyer to understand the
cases in this field. After each principal case or article, notes and
questions explain unusual points, highlight particularly significant
parts, and suggest possible consequences. These notes and questions
include few legal citations, since it is not necessary to explore all the
scholarly comments or relevant cases in order to develop a funda-
mental understanding of the major principles and problems. Those
who wish to pursue the legal subleties of particular topics will be
able to do so through basic sources available in any law library.
References to Supreme Court decisions have been included because of
their importance and because most colleges and universities have
copies of recent decisions of the Supreme Court even if they do not
have law libraries. Discussions of legal questions in communications
periodicals are cited because they are likely to be available and the
articles are not unduly technical.

The organization of this book reflects the goals set forth above.
Chapter I reviews traditional and contemporary justifications for

v



PREFACE

freedom of expression. These philosophical and analytical discussions
provide the setting in which the First Amendment may best be under-
stood.

Chapter II undertakes two basic tasks. The first is to survey
the structure and functions of our judicial system. This illuminates
such matters as how cases arise and are decided, and the role of the
Supreme Court. The second part of Chapter II explores views of the
First Amendment expressed by Supreme Court justices and other
influential commentators, providing further background for the
specific constitutional problems raised by mass media.

Chapter III discusses legal problems that journalists may en-
counter in their efforts to gather information. Chapter IV explores
the problems they may encounter in trying to publish information
already gathered. These form the practical core of the book. The
organization is functional, presenting problems as journalists are
likely to think about them rather than as lawyers and judges have
come to conceptualize them.

Most of the discussion in Chapters III and IV applies to both
print and broadcast media. The last three chapters deal with prob-
lems unique to broadcasting. Chapter V discusses the technology
and organization of broadcasting and explores the constitutional
justifications for treating broadcasting differently from print media.
Chapter VI analyzes the licensing of broadcasters. Chapter VII
considers in detail some government restrictions that uniquely affect
what broadcasters may transmit. These chapters reveal much about
the federal administrative process in general, as well as its impact
on broadcasting in particular.

Finally, we should note that it is impossible, as well as undesira-
ble, to detach legal considerations from related ethical questions of
journalism. Questions of ethics and law overlap in several actual
situations and in some areas we will see that the legal controls are
minimal and that the decisive standards are the judgments of editors.

Readers will become aware that the words of the First Amend-
ment are not a magical formula that protects the freedom of the mass
media in all situations. The words do have a powerful thrust in the
direction of freedom, but there are also times when strong arguments
may be made to justify legal controls on expression. To the extent
that readers come to understand the opposing arguments and develop
an active interest in these issues, this book will be a success.

MARC A. FRANKLIN
RuTH K. FRANKLIN
San Francisco
March, 1977
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THE FIRST AMENDMENT
AND THE FOURTH ESTATE:
COMMUNICATIONS LAW
FOR UNDERGRADUATES

PROLOGUE

This book explores the legal relationships between the mass me-
dia and the several branches of government. The goal is to develop
an understanding of the interactions and the tensions between the
two. Mass media as a general term will refer essentially to newspa-
pers and broadcasting, with occasional specific reference to maga-
zines, books and motion pictures.

We shall be particularly interested in situations in which the as-
sertion of a media claim to gather information or to communicate it
is in conflict with another social interest. To indicate the contours of
this inquiry, the examples that follow are patterned after actual cas-
es. In each one there will be arguments that favor the interest
in communication, and arguments that suggest subordinating that
interest. Some of these arguments are political, some philosophical,
some economic, some moral. Weigh them carefully and decide how
you would resolve the issue, anticipating the consequences of your de-
cision and of alternative decisions. If you think you need more in-
formation in certain situations before reaching a decision, specify
what you need and how it might influence your decision.

1. Reporters as Witnesses. An investigative reporter was doing a
story about drug traffic in his community. To learr about it first
hand, he promised not to reveal the identity of his sources. His sto-
ries indicated that he had personally witnessed the manufacture and
sale of illegal drugs. A grand jury investigating drug crimes in this
community calls the reporter as a witness and he refuses to testify.
Should it be possible for the prosecutor to take the recalcitrant re-
porter before a judge and ask that the reporter be ordered to testify
or be held in contempt?

Franklin First Amend.—Fourth Estate MCB 1



2 PROLOGUE

2. Rape Victims. A woman was raped and her alleged assailant has
been apprehended. In reporting the episode, should the local newspa-
per be allowed to identify the victim? The accused?

3. Attack on Candidate. During a political campaign a local candi-
date for the state legislature has been sharply attacked by the only lo-
cal newspaper. The candidate writes a letter to the editor rebutting
the editorial and setting forth his own position. The newspaper re-
fuses to publish the letter or anything submitted by the candidate or
by his supporters. Should the newspaper be required to publish his
reply? Should it be required to sell him space for a political adver-
tisement? Should it matter whether the paper’s allegations are
false? Would your opinion be different if the local radio station is
involved rather than a newspaper ?

4. Group Attacks. A state statute has been proposed that would
prohibit any publications that “portray depravity, criminality, un-
chastity, or lack of virtue of a class of citizens, of any race, color,
creed or religion” as well as any publication that “exposes the citi-
zens of any race, color, creed or religion to contempt, derision, or ob-
loquy . . . .” Would you vote for it?

5. Sordid Crimes. The defendant is being prosecuted for a particu-
larly sordid offense. He wants to make a motion before the trial be-
gins to prevent the prosecution from presenting in evidence a confes-
sion he says was coerced from him and a gun he says was illegally
seized from him without a search warrant. These claims are to be
presented to the judge at a hearing some weeks before the trial. The
defendant wants this hearing closed to the press and public to avoid
publicity about these items if he should win the motion. Several
newspapers demand admission to the court. What interests are at
stake here?

6. Drug Prices. The State Board of Pharmacy forbids the advertis-
ing of prices that pharmacists charge on prescription drugs. The
ban is attacked by (a) some pharmacists, (b) local newspapers, and
(c) a group of local citizens. Why might each be objecting, and
should the ban be permitted ?

7. Discrimination in Employment. The appropriate government
agency received a complaint from female reporters on a daily news-
paper. The women claimed to be victims of discrimination because
they were being given routine assignments that did not enable them
to distinguish themselves and thus earn promotions. Should the
agency be authorized to order the newspaper to assign reporters to
stories without regard to gender except where the agency agrees with
the paper that the gender of the reporter is relevant?



PROLOGUE 3

The First Amendment to the Constitution of the United States
says, in part, “Congress shall make no law . . . abridging the
freedom of speech, or of the press . . . .” Does this help to re-
solve any of the above questions? We will first consider the various
arguments for, and definitions of, freedom of expression; next, ex-
plore the background and meaning of the First Amendment; and
then follow the various approaches and formulations developed by the
United States Supreme Court. This should prepare us to better eval-
uate situations like those above. We will then see how courts and ad-
ministrative agencies have handled similar problems and others. The
cases are arranged so that we first consider access to sources of in-
formation, then restrictions on what may be published, and then see
what happens when broadcast media seek protections like those avail-
able to the print media.



Chapter 1

THE DEVELOPMENT OF THE CONCEPT OF
FREEDOM OF EXPRESSION

Our inquiry into the law as it relates to mass media must be con-
ducted against a background of several centuries of English history,
for it was the gradually increasing demand for freedom of expression
in England that led ultimately to its central position in the United
States today.

A, ANTECEDENTS
1. THE ENGLISH BACKGROUND
a. History of Legal Restrictions

LEGACY OF SUPPRESSION: FREEDOM OF SPEECH AND
PRESS IN EARLY AMERICAN HISTORY

Leonard W. Levy
7-15 (1960).

Just as many torts or private wrongs became crimes, or offenses
against the king’s peace, so too certain libels, once only civilly re-
dressable, became the objects of criminal retribution. As early as
1275 Parliament outlawed “any false news or tales whereby discord
or occasion of discord or slander may grow between the king