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FOREWORD

It is axiomatic that the science of law must advance to

meet the progress and exigencies of society. In the current
scene, broadcasting undoubtedly plays a role of great social
significance. The development of the radio industry as a
private enterprise has been unhampered by government
domination such as prevails in other countries. In the
United States, F'ederal regulation, which is predicated upon
the statutory requirement that broadcast operations com-
ply with the standard of public interest, convenience or
necessity, has not stunted the evolution of this avenue of
communication as an effective entertainment and adver-
tising medium.
- The many facets of this modern business have created
legal problems which run almost the entire gamut of
domestic and international law. It has been my object
to collate, discuss and survey comprehensively the various
pertinent statutes, decisions and authorities and to help
establish a body of rules for the systematic and regular
administration of justice in this new sphere of activity.

I have found it necessary to cut a cross-section of many
of the wider categories of the law in order to view in
limited focus the legal implications of an industry which
is sut gemertis. I have been obliged to telescope a treat-
ment of the underlying concepts of such subjects as inter-
national, constitutional and administrative law, unfair
competition, contracts, agency, defamation, copyright and
labor law. To do otherwise would make the scope of this
work more extensive than I intended it to be. Moreover,
adequate general consideration has already been given to
these larger branches of law by other writers.

Although my personal views and theories on contro-
versial points are apparent in many instances, I have
endeavored to be unbiased and to free myself of the par-
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tisanship of the advocate. It has been my aim to make
this work more useful by including the basic statutes and
administrative rules in the appendices. I believe that few
decisions have escaped my notice and I should appreciate
being advised of any omissions or other faults which my
readers may find.

The writing of this work was a formidable task for an
active practitioner to assume. My burden was lightened
by several research assistants. I am particularly grateful
to Myron L. Shapiro, the most capable of these assistants,
for his conscientious cooperation. I wish to praise him
highly for fitting his invaluable services into the time-
pattern I found it necessary to adopt.

I am greatly indebted to my wife, Edith G. Socolow, for
her tireless and unsparing assistance in the literary aspects
of this work. Her expert aid was also indispensable in
the reading of the proofs.

I cannot refrain from recording my sentiments for my
late father, Harry J. Socolow, who passed away while this
book was being written. His encouragement and inspira-
tion did much to engender this undertaking.

Finally, I wish to express my appreciation for the
opportunities afforded me by my clients to work in and
familiarize myself with the law of radio broadcasting.
‘Without this privilege, I should never have entered this
highly interesting and stimulating mine of legal study.

A. Warter Socorow
December, 1938
608 Fifth Avenue,
New York City.
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§ 1. Jurisdictional Basis of the Act of 1912 as Recited Therein.

Both the legislative and executive branches of the Fed-
eral government have adopted the view that regulation
of radio broadcasting is within the realm of Kederal

jurisdiction.




I

2 Law or Rapio Broapcasting §1

The Ship Act of 1910 and its amendment in 1912 were
the first statutes enacted by Congress ! in the field of radio
communication and were concerned with maritime condi-
tions only. The regulation of radio communication by land
stations was the subject of Congressional legislation for the
first time in the Radio Act of 1912.'= The introduction to
that statute included a statement to the effect that the ac-
tivity, namely, radio transmission, which Congress thereby
sought to regulate was commerce. It also properly
recited that the regulation was confined to the interstate
aspects of that commerce.® This statute wag the culmi-
nation of several international conventions?® relating to
radio transmission to which the United States was a
party. The scope and condition of the industry of that
time were such as to make it appear that the most impor-
tant jurisdictional power which generated such early legis-
lation was that of the Federal government to make and
enforce treaties.?

The Attorney General in various opinions® since the
passage of the Act of 1912 has consistently maintained
that the power to regulate interstate and foreign radio-
telephony was in the Federal government. He based his
opinions upon analogy to the early telegraph cases ¢ and

136 Srar. 629 (1910); amended
37 Star. 199 (1912).

the United States or in any De-
partment or Officer thereof.” Id.,

1237 Srar. 302 (1912), 47 U.S.
C.A. § 54 et seq. (1928).

2]d., at § 51.

3 See Chapter II. infra.

47U. S. ConsriruTioN, Arr. 1L,
§ 2, cl. 2: The President with “the
Advice and Consent of the Sen-
ate”” has the power to make trea-
ties. Id., Arr. I, § 8, cl. 18:
Congress has the power “ To make
all laws which shall be necessary
and proper for carrying into exe-
cution the foregoing Powers, and
all other Powers vested by this
Constitution in the Government of

Arr. VI, § 2: Treaties shall be
the “ Supreme Law of the Land.”

524 Op. Arry. Gex. 100 (U.S,
1902); 29 Oep. Arry. GEN. 579
(U.S., 1912); 35 Or. ArTy. GEN.
126 (U.S., 1926).

6 Pensacola Tel. Co. v. Western
Union Tel. Co., 96 U.S. 1, 24 L.Ed.
708 (1878); Western Union Tel.
Co. v. Pendleton, 122 U.S. 347, 7
Sup. Ct. 1126, 30 L.Ed. 1187
(1886). See International Text
Book Co. ». Pigg, 217 U.S. 91,
30 Sup. Ct. 481, 54 L.Ed. 678
(1909). : -
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advised that the Federal government had such plenary
jurisdiction over radio as to extend to the regulation of
intrastate radio transmission which interfered with this
activity in its interstate aspects.”

§ 2. Jurisdictional Basis of the Act of 1927 as Recited Therein.

The chaotic conditions of the industry which were the
consequences of the growth of radio broadcasting and
the interfering use of wave-lengths as well as the confu-
sion resulting from the inability of the Secretary of Com-
merce to cope with these problems under the powers
vested in him by the Act of 1912, led to the enactment
of the Act of 1927.8 The introduction to this Act clearly
shows that the intent of Congress was again not only
to treat radiotelephony as commerce but to exercise more
fully its power to regulate interstate and foreign com-
merce.® This Act achieved for Congress in the regulation
of this industry, its ultimate and maximum powers over
interstate commerce generally.'® This is evident from
the following language of Section 1:

‘‘No person shall use or operate any apparatus for the
transmission of energy or communications or signals by
radio . . . (d) within any State when the effects of such use
extend beyond the borders of said State, or when inter-
ference is caused by such use or operation with the trans-
mission of such energy, communications, or signals from
within said State to any place beyond its borders, or from
any place beyond its borders to any place within said State,
or with the transmission or reception of such energy, com-
munications, or signals from and/or to places beyond the
borders of said State.”’

Congress thus assumed jurisdiction to regulate intra-
state radio broadcasting where it causes interference with

735 Op. Arry. GmN. 126 (U.S, 9714, § 1. _
1926). Accord: United States w. 1074, 8 1(d). See United States
Gregg, 5 F.Supp. 848 (D.C. Tex., . Gregg, 5 F.Supp. 848 (D.C.
1934). Tex., 1934).

B 44 Srar, 1162 (1927).
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interstate and foreign transmission. The question of the
validity of this assumption of jurisdiction is discussed in
Section 8 wnfra.

§ 3. Jurisdictional Basis of the Act of 1934 as Recited Therein.

In the Act of 1934,'! Congress reaffirmed its authority
to regulate radio broadcasting by relying upon its power to
regulate interstate and foreign commerce ‘> and upon the
Federal power to make and enforce treaties.'® This law

re-enacted the broad scope of jurisdiction defined in the
Act of 1927.14 \

§ 4. Judicial Treatment of the Statutes.

While opinions were rendered by the Attorney Gen-
eral '5 affirming the constitutionality of the Act of 1912,'°
the United States Supreme Court had mno occasion to
consider the validity of this Act. Even the Act of 1927
with its broad implications made slow progress toward
a judicial determination of its constitutionality. This may
be explained by the fact that the early cases encountered
procedural difficultics as obstacles in the path of final
determination of constitutionality by the Supreme Court.!?
The weakness of such appellate procedure is discussed in
Chapter IX infra. The subsequent amendment ® by
Congress of the Act of 1927 ended such procedural impedi-
ments and enabled the United States Supreme Court to
pass upon the constitutionality of the Act of 1927.

Tn Federal Radio Commission v. Nelson Bros. Bond
and Mortgage Company,'® the Court upheld the consti-

1148 Srar. 1064 (1934), 47 17 General Electric Co. v. TFed.
U.S.C.A. § 151, 301 (1937). Radio Comm., 58 App. D.C. 386,
127, S. Cowsr., Arr. 1., § 8, 31 F.(2d) 630 (1929), cert. dis-
<l. 3. missed for want of jurisdiction,
1374, Arr. 11, § 2, ol 2. 981 U.S. 464, 50 Sup. Ct. 389, 74
14 44 Srar. 1162 (1927). L.Ed. 969 (1930).
1529 Op. Arry. Gex. 579 (U.S,, 1846 Star. 844 (1930).
1912); 35 Op. Arry. Gexn. 126 19989 TU.S. 266, 53 Sup. Ct.
(U.8., 1926). 627, 77 L.Ed. 1166 (1932).

16 37 Star. 302, 47 U.S.C.A.
§ 51 et seq. (1928).
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tutionality of the Act which was reviewed together with
the Davis Amendment.2° The case came to the Court on
a writ of certiorart to review a decision of the Court of
Appeals of the District of Columbia 2! which reversed an
order of the Iederal Radio Commission, reducing the
operating time of the licensee in pursuance of the Com-
mission’s allocation powers under the Davis Amend-
ment.?2 The United States Supreme Court upheld the
powers of the Commission under the Act as constitutional
on the ground that the standards contained in the statute
were not too indefinite. The decision of the lower court
was reversed and the original order of the Commission
was adhered to. The question of the power of Congress
to regulate radio broadcasting as interstate commerce
was not raised directly.2® Chief Justice Hughes did advert
to the jurisdictional problems in passing, in the following
dictum : 24

‘‘No question is presented as to the power of the Congress,
“in its regulation of interstate commerce, to regulate radio
communication. No state lines divide the radio waves, and
national regulation is not only appropriate but essential to
the efficient use of broadecasting facilities.”’

Since the Nelson Bros. case, no question of the consti-
tutionality of Ifederal radio legislation has been presented
to the United States Supreme Court. In a taxation case,?®
however, the Court considered the questions of whether
broadcasting was interstate and whether it was commerce:
In Fisher’s Blend Station, Inc. v. Tax Commission of the
State of Washington,?® a state tax on the gross receipts

2044 Sram. 1166 (1927), as Bros. Bond & Mtge. Co., 289 U.S.

amended, 45 Srar. 373 (1928), re-
enacted, 48 Srar. 1083, repealed,
49 Smap. 1475, 47 U.S.C.A. § 302
(1937). See § 54 wnfra.

2161 App. D.C. 315, 62 F.(2d)
854 (1932).

22 See n. 20, supra.

23 Fed. Radio Comm. v. Nelson

266, 279, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932).

24 Thid,.

25 Fisher’s Blend Station, Ine.
v. Tax Commission of State of
Washington, 297 U.S. 650, 56 Sup.
Ct. 608, 80 L.Ed. 956 (1936).

26 7hid.
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of a broadecast station was held unconstitutional because
it imposed a burden upon interstate commerce. Mr. Justice
Stone said:??

““ Appellant is thus engaged in the business of transmitting
advertising programs from its stations in Washington to those
persons in other states who ‘listen in’ through the use of
receiving sets. In all essentials its procedure does not differ
from that employed in sending telegraph or telephone mes-
sages across state lines, which is interstate commerce. . . .
In each, transmission is effected by means of energy mani-
festations produced at the point of reception in ome state,
which are generated and controlled at the sending point in
another, Whether the transmssion is effected by the aid of
wires, or through a perhaps less well-understood medium,
‘the ether’, is immaterial, in the light of those practical
considerations which have dictated the conclusion that
the transmission of information interstate is a form of
‘intercourse’, which is commerce. . . .”’

§ 5. Radio Broadcasting Is Commerce and Interstate.

The business of radio broadecasting is sui generis. There
has been little argument on the proposition that radio
broadeasting is commerce. In fact, it has often been
assumed without investigation that radio broadcasting is
within the meaning of the word ‘‘commerce’’ as used in
the Constitution.2® A brief survey of the authorities is
advisable.

No treatment of a problem in interstate commerce can
avoid the famous case of Gibbons v. Ogden.?® The issue
there was as to whether navigation came within the mean-
ing of ‘‘commerce’’. In holding that it was commerce,
Chief Justice Marshall uttered the famous dictum that
“‘commerce . . . is intercourse.””3° This dictum has long
since been adopted by the Supreme Court as the classic

27 14, at 609. 299 Wheat. (U.S.) 1, 6 LEd
28 Note (1930) 1 Am L. Rev. 23 (1824).
127. 30 (3ibbons ». Ogden, 9 Wheat.

(US.) 1, 189, 6 L.Ed. 23 (1824).
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expression of its basic attitude toward new agencies and
instrumentalities of commerce.3!

This development is illustrated in the Court’s treatment
of the telegraph industry. It presents a very close analogy
to radio broadcasting. In an early case, Pensacola Tele-
graph Company v. Western Union Telegraph Company,®?
the United States Supreme Court held that the telegraph
was a means of commercial intercourse, transcending state
boundaries and national in scope and that since it was
an agency of interstate commerce, it was subject to the
regulatory power of Congress. It was enunciated that
such power was not confined to the instrumentalities of
commerce known in 1790. The Court declared that the
power to regulate was granted to Congress alone to aid
the progress of interstate commerce by freedom from
obstructive state legislation. In the Pensacola case,
Florida attempted to create a monopoly which would pre-
vent the entrance into that State of telegraph messages
except over the wires of the monopoly. The Court held
the statute to be an unconstitutional burden on interstate
commerce.

Similarly, in Western Union Telegraph Co. v. Texas,®3
the United States Supreme Court held that interstate
messages were interstate commerce, and therefore a state
tax on messages without exclusion of interstate messages
was a burden on interstate commerce.®4

In accord with the above cases, the power of Congress
to regulate wireless telegraphy was asserted by the
Attorney General 3% who seemed to entertain no doubts
that wireless telegraphy was commerce and interstate.

31 Sge Fisher’s Blend Station, 34 Western Union Tel. Co. w.

Ine. ». Tax Commission of State
of Washington, 297 U.S. 650, 56
Sup. Ct. 608, 80 L.Ed. 956 (1936).
32906 U.S. 1, 9, 24 L.Ed. 708
(1878). .
337105 U.S. 460, 26 L.Ed. 1067
(1881).

Pendleton, 122 U.S. 347, 7 Sup.
Ct. 1126, 30 L.Ed. 1187 (1886).
Cf. International Text-Book Co. .
Pigg, 217 U.S. 91, 30 Sup. Ct.
481, 54 L.Ed. 687 (1909).

3594 Op. Arry. Gew. 100 (U.S,
1902).
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In a subsequent opinion,3® the Attorney General held
radiotelephony to be interstate commerce on the au-
thority of Pensacola Telegraph Co. v. Western Union
Telegraph Co.37

For various techmical reasons,3® the TUnited States
Supreme Court handed down no decision on the Congres-
sional power to regulate radio broadcasting until 1932.3°
Meanwhile there had been several lower court decisions
which affirmed this Congressional power.4® In common,
these courts*' found the power to regulate in the
‘“‘commerce clause’’.42

‘Where consideration was given to the reasons by which
this result was achieved, the basis was established in the
concept of commercial intercourse laid down in Gibbons
v. Ogden.*® The telegraph cases?* were followed as

guiding analogies.

36 35 Op. Arry. GEN. 126 (U.S,,
1926).

3706 U.S. 1, 9, 24 L.Ed. 708
(1878).

38 See Chapter IX. infra. Gen-
eral Electric Co. ». Fed. Radio
Comm., 58 App. D.C. 386, 31
F.(2d) 630 (1929), cert. dismissed
for wamt of jurisdiction, 281 U.S.
464, 50 Sup. Ct. 389, 74 L.Ed. 969
(1930).

39 Fed. Radio Comm. ». Nelson
Bros. Bond & Mtge. Co., 289 TU.S.
266, 53 Sup. Ct. 627, 77 L.Bd.
1166 (1932).

40 American Bond & Mige. Co.
v. United States, 52 F.(2d) 318
(C.C.A. T7th, 1931), cert. denied,
285 U.S. 538, 52 Sup. Ct. 311, 76
‘L.Ed. 931 (1932); General Elec-
tric Co. ». Fed. Radio Comm., 58
App. D.C. 386, 31 F.(2d) 630
(1929), cers. dismissed for want
of jurisdiction, 281 U.S. 464, 50
Sup. Ct. 389, 74 L.Ed. 969 (1930) ;

Technical Radio Lab. ». Fed. Radio
Comm., 59 App. D.C. 125, 36
F.(2d) 111 (1929); City of New
York ». Fed. Radio Comm., 59
App. D.C. 129, 36 F.(2d) 115
(1929); White ». Fed. Radio
Comm., 29 F.(2d) 113 (C.C.A.
7th, 1928); KIFKB Broadcasting
Association, Ine. v. Fed. Radio
Comm., 60 App. D.C. 79, 47 F.(24)
670 (1931); Durham Life Ins. Co.
v. Fed. Radio Comm., 60 App.
D.C. 375, 55 F.(2d) 537 (1931).
See White ». Johnson, 282 TU.S.
367, 51 Sup. Ct. 115, 75 L.Ed. 388
(1931).

41 Tbid.

427. 8. Coxsgr, Arm. I, § 8,
cl. 3.

43 9 Wheat.
L.Ed. 23 (1824).

44 Western Union Tel. Co. .
Pendleton, 122 U.S. 347, 7 Sup.
Ct. 1126, 30 L.Ed. 1187 (1886);
Western Union Tel. Co. ». Texas,

(U.8.) 1, 189, 6
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In these lower court cases,*® radio broadcasting was
treated as an original question. In Umited States v.
American Bond and Mortgage Co.,*¢ Distriect Judge
Wilkerson made the following pertinent comments:

““It does not seem to be open to question that radio trans-
mission and reception among the states are interstate com-
merce. To be sure it is a new species of commerce. Nothing
visible and tangible is tramsported. There is not even a
wire, over which ideas, wishes, orders, and intelligence are
-carried. A device in one state produces energy which reaches
every part, however small, of the space affected by its power.
Other devices in that space respond to the energy thus trans-
mitted. The joint action of the transmitter owned by one
person and the receiver owned by another is essential to the
result. But that result is the transmission of intelligence,
ideas, and entertainment. It is intercourse, and that
intercourse is commerce. . . .”’

This point of view was also expressed by the United
States Supreme Court in Fisher’s Blend Station, Inc. v.
Tax Commission of the State of Washington.*?

As a practical matter, radio broadcasting by its very
nature and operation is the essence of interstate com-
merce. The activities, location, number and extent of
broadcast stations engaged in interstate commerce not
only have a reasonable connection with, but in fact deter-
mine the exact nature of that commerce. The following
significant words of Chief Justice Hughes in Federal
Radio Commission v. Nelson Bros. Bond & Mortgage
Co0.%8 are illustrative of the praectical situation:

105 U.S. 460, 26 L.Ed. 1067
(1881); Pensacola Tel. Co. w.

4631 T.(2d) 448, 454 (N.D.
I, 1929), affd. 52 F.(2d) 318

Western Union Tel. Co., 96 U.S.
1, 24 L.Ed. 708 (1878). See Inter-
national Text Book Co. v. Pigg,
217 U.S. 91, 30 Sup. Ct. 481, 54
L.Ed. 678 (1909).

45 See cases cited supra, n. 40.

(C.C.A. Tth, 1931).

47997 U.S. 650, 56 Sup. Ct.
608, 80 L.Ed. 956 (1936).

48989 U.8. 266, 279, 53 Sup.Ct.
627, 77 L.Ed. 1166 (1932).
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§ 7

*“No state lines divide the radio waves, and national regu-
lation is not only appropriate but essential to the efficient
use of radio facilities.”’

§ 6. Profit Motive Not Essential to Commerce.

The fact that some broadcast stations are operated
solely for educational or eleemosynary purposes does not
serve to remove from such operations the characteristics
of commerce. The White Slavery cases4? together with
the remarks of Mr. Justice Stone in Fisher’s Blend Station
Inc. v. Taxz Commission ®° would seem to confirm this view.

§ 7. Where Interstate and Intrastate Operations Are Co-
Mingled.

‘Where operations in interstate commerce also have the
purely local effect of intrastate commerce, the power of
Congress extends to every operation in intrastate com-
merce which is co-mingled with operations in interstate
commerce.®! This power of Congress is supreme.52

In Houston E. and W. Texas Railway Co. v. United
States,5® the United States Supreme Court upheld the
rate-making power of the Interstate Commerce Commis-
sion in connection with purely intrastate operations of an
interstate carrier, where the intrastate rates set up by
the Texas Railway Commission were held to constitute
a burden upon interstate commerce.®* In this case, the
Court said: 85

49 Caminetti v. United States,
242 U.S. 470, 37 Sup. Ct. 192, 61
LEd. 442 (1917).

50297 TU.S. 650, 56 Sup. Ct.
608, 80 L.Ed. 956 (1936).

5! Minnesota Rate Cases, 230
U.S. 352, 33 Sup. Ct. 729, 57
L.Ed. 1511 (1913).

52 1bid.

53234 U.S. 342, 34 Sup. Ct.
833, 58 L.Ed. 1341 (1914).

54 Accord: Colorado v. United

States, 271 U.S. 153, 46 Sup. Ct.
452, 70 L.Ed. 878 (1925); South-
ern Ry. Co. v. United States, 222
U.S. 20, 32 Sup. Ct. 2, 56 L.Ed.
72 (1912).

55 Houston, E. & W. Tex. Ry.
Co. v. United States, 234 U.S. 342,
351, 34 Sup. Ct. 833, 58 L.Ed.
1341 (1914).

Nore: The Federal Communica-
tions Commission does not possess
the power to make, fix or regulate
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““The fact that carriers are instruments of intrastate com-
merce as well as of interstate commerce, does not derogate
from the complete and paramount authority of Congress
over the latter to preclude the Federal power from being
exerted to prevent the intrastate operations of such carriers
from being made a means of injury to that which has been
confided to Federal care. Wherever the interstate and intra-
state transactions of carriers are so related that the govern-
ment of one involves the control of the other, it is Congress,
and not the State, that is entitled to preseribe the final
and dominant rule, for otherwise Congress would be denied
the exercise of its constitutional authority and the State,
and not the Nation, would be supreme within the national
field.”’

Since radio broadcast operations generally involve a
co-mingling of interstate and intrastate service by the
same station, Congress has the supreme power to regulate
intrastate transmission insofar as it affects interstate
service.®®

§ 8. Where Purely Intrastate Operations Constitute Interfer-
ence with Interstate Transmission.

Congress has entered the field of regulation of inter-
ferences with interstate radio transmission by purely intra-
state operations. Section 1 of the Act of 1927 and Section
301 of the Communications Act of 1934 provide as follows:

... No person shall use or operate any apparatus for the
transmission of energy or communications or signals by
radio. . . . (d) within any State when the effects of such
use extend beyond the borders of said State, or when inter-
ference is caused by such use or operation with the trans-

rates charged for facilities by radio
broadeast stations.

56 0f. Houston, BE. & W. Tex.
Ry. Co. v. United States, 234 U.S.
342, 34 Sup. Ct. 833, 58 L.Ed.
1341 (1914); Colorado ». United
States, 271 U.S. 153, 46 Sup. Ct.

452, 70 L.Ed. 878 (1925); South-
ern Ry. Co. v. United States, 222
U.S. 20, 32 Sup. Ct. 2, 56 L.Ed.
72 (1912) ; Minnesota Rate Cases,
230 U.S. 352, 33 Sup. Ct. 729, 57
L.Ed. 1511 (1913).
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mission of such energy, communications, or signals from
within said State to any place beyond its borders, or from
any place beyond its borders to any place within said State,

or with the transmission or reception of such energy, com-
munications, or signals from and/or to places beyond the
borders of said State.”’

This legislation was obviously designed to extend
Congressional regulation to purely intrastate operations
which interfere with interstate broadeasts.

This provision was considered in United States v.
Gregg.®” An action was brought by the United States to
restrain a station from operating radio broadcast appa-
ratus without a license from the Federal Radio Commis-
sion. This station was known as the ‘““Voice of Labor’’
and was owned and operated by the Central Trades
Council of Houston, Texas. Its broadcast operations were
purely intrastate. In fact, its service area covered a
radius of not more than thirty miles. The station alleged
as a defense that it exerted every effort to minimize inter-
ference with interstate broadecasts and that Congress had
no power to regulate intrastate operations of a broadcast
station. The District Court found as a fact that ‘‘under
ordinary circumstances’’ the defendant station could not
be heard in any other state, and also that ‘‘under ordi-
nary circumstances’’ the station caused no interference
with broadcasts from other Texas stations to points out-
side the State. The Court, however, found that the defend-
ant’s transmission of radio signals interfered with the
transmission by stations outside Texas to points within
the State. It was held that such interferences came
within the prohibition of Section 1(d) of the Act of 1927.
A motion to strike out the defense was granted. The
Court held that Congress may lawfully under Section
1(d) require the licensing and regulation of intrastate
radio broadecast stations whose operations interfere with
interstate radio transmission.

575 TF.Supp. 848 (D.C. Tex., 1934).
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Although Umnited States v. Gregg®® has never been
reviewed by a higher court, the decision is sound and is
amply supported.’® Because of the inherent nature of
radio transmission and the wave-length limitations, even
the most limited broadcast operations, as found by the
Court in the Gregg case, are likely to interfere with inter-
state radio transmission in the present state of its devel-
opment. Despite the fact that such interferences may be
of a minor character, there should be no doubt of the
power of Congress to regulate same to achieve maximum
efficiency in the use of the broadcast facilities of the
country.

The power of Congress to regulate the entire field of
radio broadecast transmission seems to be complete. State
regulation of purely intrastate broadcast transmission
should be precluded €® becaunse of the present technical
engineering difficulties which prevent the elimination of
interference with interstate transmission by such local
operations. The scope of state and local regulation of
radio broadcasting is more fully discussed in Chapter XI
wmfra.S!

§ 9. Regulation of Radio Broadeasting by Congress Under
Treaty Making Powers.

Radio broadecasting has been the subject of many inter-

national treaties of a regulatory nature.52 The Con-

58 Jbid. Comp. L. § 11726 et seq., Aets, 131
59 Pensacola Tel. Co. v. West- (1927); N. J. Comp. SraT. SUPP.

ern Union Tel. Co., 96 T.S. 1, 24
L.Ed. 708 (1878); Minnesota Rate
Cases, 230 U.S. 352, 33 Sup. Ct.
729, 57 L.Ed. 1511 (1913); Colo-
rado o. United States, 271 TU.S.
153, 46 Sup. Ct. 452, 70 L.Ed. 878
(1925) ; Southern Ry. Co. v. United
States, 222 U.S. 20, 32 Sup. Ct.
2, 56 L.Ed. 72 (1912).

60 Statutes which entrust the
regulation of radio broadeasting to
administrative bodies have been
enacted by two states: MicH., 2

(1925-30) § 167-87 to § 167-94,
L. 1930, C. 15.

The Michigan statute, ¢d., §
11730, contains the following pro-
vigion:

“, . no order shall authorize
the doing of anything in contra-
vention of the regulations of the
United States.”

Such a provision does not appear
in the New Jersey statute.

61 See also §§ 200-1 infra.

62 See Chapter II. infra.
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stitution 2 imposes upon Congress the duty of enacting
appropriate legislation to enforce the provisions of
treaties. The Federal government may exercise this
power to make treaties even though the subject matter
of the treaties is generally within the scope of the
powers of the states.®4

A law of Congress in pursuance of such a treaty is
constitutional although there is no express or implied
grant of power to Congress to act in the field.%5 It should
be noted, however, that this result has been reached where
the national interest was so great that the individual
states could not adequately deal with the problem. No
case 1s known where a power peculiar to a state was
specifically usurped by a treaty.s®

Statutes which seek to enforce the terms of treaties
embracing subject matter properly within the scope of
Federal power are undoubtedly valid. Where it is ques-
tionable that the power sought to be exercised by means
of a treaty and a law in pursuance thereof, is within the
jurisdiction of the Federal government, the test of validity
to be applied appears to be the national need for such
legislation and the adequacy of the ability of the states
to meet such need.®”

63 7. 8. Cowsr., Arr. I1, § 2,
cl. 2: The President with *“the
Advice and Consent of the Sen-
ate” has the power to make trea-
ties. Id., Amrr. I, § 8, ¢l. 18:
Congress has the power “to make
all laws which shall be necessary
and proper for carrying into exe-
cution the foregoing Powers, and
all other Powers vested by this
Constitution in the Government of
the United States or in any De-
partment or Officer thereof ”. Id.,
Arr. VI, § 2: Treaties shall be
the ¢ Supreme Law of the Land.”

64 Missouri v. Holland, 252 U.S.

416, 40 Sup. Ct. 382, 64 L.Ed. 641
(1919).

65 Thid. Cf. Moscow Fire Ins.
Co. v. Bank of N. Y. & Trust Co.,
161 Mise. 903, 294 N.Y.Supp. 648,
669 (1937) where the court said:

“Hven a treaty cannot change or
violate the Constitution and must
be made subordinate thereto. The
treaty-making power does not au-
thorize the Kxecutive to do what
the Constitution forbids.”

66 Ibhid.

67 Missouri ». Holland, 252 U.S.
416, 40 Sup. Ct. 382, 64 L.Ed.
641 (1919). N
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This is well illustrated in the field of radio broadecast-
ing. It became necessary that international conferences
be held to allocate to the different countries of the world
appropriate segments of the wave band spectrum, and
treaties were effected to accomplish this purpose.®® Such
allocation was necessary to minimize international friction
resulting from interfering wave lengths. To secure the
enforcement of these treaties within the United States by
controlling the use of the wave lengths allocated to this
country, the only adequate means would be national legis-
lation centralizing the responsibility and control in a
strong administrative body created for that purpose.
Radio inherently presents a national problem with respect
to its enjoyment by the whole nation, and as such ought
properly to be subject to treaty or Congressional law.®°

In any event, the constitutionality of Federal regulatory
legislation over radio broadcasting rests upon a strong
basis in the power of Congress to regulate interstate and
foreign commerce.?”®

§ 10. Federal Radio Legislation and the Fifth Amendment.
The Fifth Amendment 7' which contains the prohibition
against deprivation of property without due process of
law has been invoked unsuccessfully against the exercise
of Federal power to regulate radio broadcasting.
This assertion has been made in two typical situations:
1. Where the United States sought to deny the use
of broadcast facilities to a station already set up
and in operation.”7?

68 See Chapter II. nfra.

69 See American Bond & Mtge.
Co. ». United States, 31 F.(2d)
448 (D.C. 1IL., 1929), afd. 52
F.(2d) 318 (C.C.A. 7th, 1931),
cert. denied, 285 U.S. 538, 52 Sup.
Ct. 311, 76 L.Ed. 931 (1932). See
also Missouri v. Holland, 252 U.S.
416, 40 Sup. Ct. 382, 64 L.Ed. 641
(1919).

70 See § 5 supra.

71 7. S. CoNSTITUTION :

“No person shall be . . . de-
prived of life, liberty, or property,
without due proeess of law; nor
shall private property be taken for
public use, without just compen-
sation.”

72 United States v. Gregg, 5 I
Supp. 848 (D.C. Tex., 1934).
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2. Where there has been a refusal to renew a license
granted to a broadeast station under the -Act of
1927.73

In both these situations, it has been held that there is
no unlawful deprivation of property rights.”4

A third situation 7% is similar both as to facts and result
to the foregoing typical cases:

3. Where the complainant has erected and operated
a station before the passage of the Act of 1927 and
asserts that there is an unlawful deprivation in the
requirement by said Act?¢ that an applicant for a
license thereunder shall waive all claims or rights
to any channel.

There are certain general rules which are applicable to
all three situations. It is well settled that the test as to
whether an act of Congress is within the field of a consti-
tutional power is the determination of whether there is a
reasonable and substantial relation between the effect
sought to be accomplished and the power to be exercised.
After such determination, the test is whether the depriva-
tion results as a direct exercise of the power of Congress,
and this for a public use, or whether it is an incident of
the exercise of the power. If the former is the case, then
it is within the purview of the Fifth Amendment.”? The
preliminary question is always whether there are any
property rights involved.

73 American Bond & Mtge. Co. Church South w». TFed. Radio

o, United States, 52 F.(2d) 318,
321 (C.C.A. Tth, 1931); Trinity
Meth. Church South ». Fed. Radio
Comm., 62 F.(2d) 850 (App. D.C,,

1932).
74 United States v. Gregg, 5 T
Supp. 848 (D.C. Tex., 1