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§ 334. Generally.

The use of broadcasting as an advertising medium is
a specialized branch of advertising. The preparation of
advertising copy, the analysis of actual and potential
markets, the design and lay-out of advertisements stimu-
lating interest in products and services, and the myriad
of other duties necessarily concomitant with the release of
advertising matter in all media, establish beyond doubt
the professional independence and recognized specializa-
tion of advertising agencies.! A trained service is offered
to advertisers by advertising agencies, who assume respon-
sibility to a greater or lesser degree for the quality and
success of advertising campaigns. Compensation for such
service is generally fixed and directly dependent upon the
extent of the sales promotion budget of the advertiser.

The advertising agency has made a gradual evolution
in the advertiging field. Fiven before the advent of radio
broadcasting, the professional activities of the advertising
agency brought about a skilled use and consequent devel-
opment of such various advertising media as newspapers,
periodicals, billboards, dealer displays, package inserts,
ote.2 By reason of its background, it was quite natural
for the advertising agency to assume the important role
it now plays in the radio broadecast advertising medinm.

§ 335. The Advertising Agency in Radio Broadecasting.

Just as in any other medium in which the agency assumes
the responsibility for advertising campaigns, the agency
is the recognized liaison between the advertiser and all
other persons connected with a commercial broadcast pro-
gram. Among such persons are included the broadcast
station personnel, program producers, performing artists,
musicians, announcers and script writers.

! A statement of the scope and 1918. Reprinted in Haage, Ap-
functions of the modern adver- VERTISING AGENCY COMPENSATION
tising agency is found in the list (1934) 13.
of Agency Service Standards, 2 0f. Haasm, op. cit. supra n.
adopted by the American Assoeia- 1, 29.
tion of Advertising Agencies in

-
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Executives of advertising agencies are trained to com-
prehend the complexities of broadeasting as an advertis-
ing medium. It is generally accepted that a new technique
is essential for the dissemination of advertisements by
way of broadeast programs. This new branch of the
advertising business differs widely from the use of other
media. The writing of ‘““copy’’ is now designed for the
ear, rather than the eye. A ‘‘lay-out’’ now rests upon
a different structure, prepared to create a new appeal to
the buying public whose habits have become changed by
the influences of radio broadcasts and the program content
thereof.

In the preparation and presentation of commercial
broadeast programs, advertising agencies necessarily
require assistance from such previously established fields
of entertainment as the theatre and motion pictures. Com-
mercial broadeast programs, however, have not yet uni-
formly developed new techniques and forms, with the
result that many well-worn public stimuli, previously
utilized in other media, have found their way into
commercial announcements of broadcast programs.

§ 336. Function of the Agency.

An advertising agency serves as the direct representa-
tive of the advertiser whose market is designed to be
enhanced by a broadcast program. The agency frequently
acts not only as the liaison officer of its client, but also
as the direct producer of the program sponsored by the
client. In this chapter, attention will be addressed solely
to the function of the advertising agency as the repre-
sentative of its client, rather than as the producer of the
program.®  Consideration will be given to the rights
and liabilities which exist between the client and the
advertising agency and the nature of their relation at law.

3 Where the advertising agency erning producers are applicable.
acts as the direet producer of a See Chapters XXII, XXIII,
broadeast . program, the rules gov- XXIV. and XXV. infra.
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§ 337. Whether the Advertising Agency Is an Agent at Law Is
a Question of Fact.

The common use of the word ‘‘agency’’ in the advertis-
ing business is misleading and perhaps unfortunate,
because of the technical significance of the word ‘‘agency’’
as a matter of law. The legal status of the relation between
the agency and the client depends entirely upon the facts
giving rise to the representation. Undoubtedly, in numer-
ous cases, advertising agencies are mnot agents of their
clients, but independent contractors.* It cannot be stated
as a general rule that the aelationship between the client
and the agency is one of Principal and Agent. The ques-
tion is purely one of fact, even though the evidence may
be such as to make it unnecessary to submit it to a jury.®

Agency is defined as the legal relation which results
from the manifestation of consent by one person to
another, that the other shall act on his behalf and subject
to his control, and consent by the other so to act.®

§ 338. Advertising Agencies Do Not Act as Brokers.

The acts of an advertising agency cannot ordinarily be
construed as the acts of a broker. A broker is one whose
occupation is to bring parties together to bargain, or to
bargain for them, in matters of trade, commerce or navi-
gation.” There is no precise line of demarcation between
an agent and a broker.® Whatever distinction may be
made is usually important only where a statute is involved.
Tt may be stated that a broker generally holds himself out
for employment in matters of trade, commerce or naviga-
tion.? The business of a broker is the business or calling
of acting or offering to act for another.'® The broker

4 See § 348 infra.

5¢f. I. MrceeEM oN AGENCY
(1923) § 50. Sec Collier Serv-
jee Corp. wv. Progress Corp,
W.Y.L.J., June 24, 1938, 3049, col. 4.

6 RusTATEMENT, AcmNcy (1933)
§ 1

711. MnpcHEM
(1923) § 2362.

oN  Agmweoy

8 Stratford v. Montgomery, 110
Ala. 619, 20 So. 127 (1895). Col-
lection of definitions of ¢ broker”
in Banta v. City of Chicago, 172
II1. 204, 50 N.E. 233 (1898).

9T1I. MecmEM, op. cil.
n. 7, § 2362.

10 Stratford v. Montgomery, 110
Ala. 619, 20 So. 127 (1895).

suUpra
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ordinarily receives a fee or commission as compensation.
The broker always makes his contracts in the name of the
employer, whereas a factor does not.'' It is to be noted
that brokers and factors are agents, but not all agents are
brokers and factors. It is within this wider category of
agency that the advertising agency belongs in its relation
to the client.

§ 339. Relation Between Client and Agency: Generally.

The advertising agency is an expert in its work or holds
itself out to be such. The client ordinarily engages an
advertising agency in order to obtain for himself the,
benefits of the agency’s skill, experience and knowledge :
so as to reap the fruits of the performance by the agency !
of its undertaking. The advertiser rightfully expects that |
the agency will further the interests of the client to the|
best of its ability and powers. If the agency seeks to serve
itself or some person other than the advertiser, the pup!
poses of the employment are naturally defeated. !

Prior to its actual engagement by the client, the agency !
in making suggestions for a prospective advertising cam-
paign is ordinarily an independent contractor. The agency
acts in a mere advisory capacity and-owesno duty beyond
that of giving honest advice to the advertiser. The latter
is interested in obtaining a result and usually has no con-
trol or concern over the means and manner by which the
agency formulates the resultant advice. Until a definitive
relation is established, the agency is in no sense a legal
agent of the advertiser.

It has been held that where an agency submitted a
scheme and lay-out at the request of the client, who
rejected it but subsequently utilized part of the plan

+ e

offered by the agency, the client was liable to compensate .

the agency as for services rendered or conversely, for a '

benefit received.!'?
Upon its engagement by the sponsor to plan and execute
VW11, MecueM, op. cit. supre 185 Wash. 600, 55 P.(2d) 1053

n. 7, § 2362. (1936).
'2 Ryan v. Century Brew. Assn.,
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an advertising campaign, the agency usually functions as
an agent. It acts for and represents the client in dealings
with the broadeast station, the program producer, the
artists and all other persons concerned in the program
sponsored by the client. The advertising agency ordi-
narily may create, modify, accept the performance of, or
end the contractual obligations between the program
sponsor and third parties. In view of these qualifications,
the advertising agency has the legal characteristics of an
agent.'®

For example, the advertising agency enters into con-
tracts for the purchase of ‘‘time’’ or other use of a
station’s facilities for broadcasts on behalf of the client.
In doing so, it utilizes its experience and knowledge as an

~expert to select the most suifable stations and broadecast

time to obtain maximum coverage and to secure the best
results from the program for the benefit of the sponsor. In
making such a facilities contract, it is apparent that the
agency is not acting for itself.'® It has no direct interest
in the tramsaction, except that its engagement may be
continued.

In 1933, the National Association of Broadcasters in
cooperation with the American Association of Advertising
Agencies formulated certain standard conditions govern-
ing contracts and orders for spot broadeasting in which
their respective members were concerned. Under these

12]. MrucHEM, op. cif. supra . acted for itself as principal

n. 7, § 36:

“The characteristic of the agent
is that he is a business representa-
tive. Iis funetion is to bring
about, modify, affect, accept per-
formance of, or terminate con-
tractual obligations hbetween his
principal and third persons.”

13aTn Collier Service Corp. v.
Progress Corp., N.Y.L.J., June 24,
1938, 3049, col. 4, Mr. Justice Col-
lins said: ‘ The controverted issue
is whether the advertising  agency

or for the defendant, as the latter’s
agent. In about two years this
advertising agency placed about
$400,000 worth of advertising of
the defendant’s razors. Apart from
the implausibility of the conten-
tion that the agency personally
obligated itself for this huge ex-
penditure, the proofs are not only
convincing, hut nigh irrefutable
that Cowan & Van Leer acted as
agent for the defendant, its dis-
closed prineipal.”
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/

conditions the agency is held primarily liable for payment
of the agreed rates to the broadcast station and the agency
agrees to be solely responsible for payment thereof, unless
otherwise agreed in writing. Similar provisions may be
contained in agreements for broadcast facilities generally.,

.~ While such contracts constitute the agency an independent|

concerned, the agency is nevertheless the agent of its client]:

contractor for broadcast facilities so far as the station 1s/

for all other purposes unless a contrary agreement is made

‘Where the advertising agency contracts for proglam
material '* or for writers to create program scripts or
commercial announcements, or where it engages producers,
artists,'® musicians and other talent, or where it secures
endorsements of the advertiser’s product to be read per-
sonally by the endorser as part of the broadcast program,
the agency is acting for the client and not for itself. Such
contracts may, however, provide for independent liability
on the part of the agency for performance of the obligations
contained therein.

§ 340. Relation Between Client and Agency at Law.

As a result of the dearth of authority treating the rela-
tion between the advertising agency and the advertiser
where radio broadecasting is wused as an advertising
medium, one must resort to the few cases which have

14 Tn this connection, see Brown the defendant advertiser. The
v. Mollé Co., 20 F.Supp. 135 (S.D. Court said:

N.Y., 1937) where an advertising “As for the words, I am of
agency was engaged by defendant opinion that while they -were

to put an advertising program on
the radio. The agency employed
plaintiff to produce and direct the
broadeast program. Plaintiff wrote
a theme song containing defend-
ant’s trade name and slogans. The
Court held that the words of the
song helonged to the agency as the
employer for hire of the plaintiff.
However, the agency owned the
words of the song as trustee for

Brown’s production, they belonged
to Stack-Goble (ageney) in trust
for the Mollé Company.”

15In Gardella v. Log Cabin
Products Co., 89 T.(2d) 891
(C.C.A. 2d, 1937) the Court held
that an advertiser would not be
assessed punitive damages where
the tort committed by the adver-
tising agenecy was only within its
apparent authority and not within
its actual authority.
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considered the problem with respect to other media. These
cases are in point, in that only a slight difference exists in
actual functions between the work of the advertising
agency in broadecast advertising and that in other media.
The real difference is in the materials with which the
agencies work. Many practices in the field of publication
advertising .appear to have been carried over into broad-
cast advertising. For example, most broadeast stations, as
do the publishers, have two sets of rates for the purchase
of advertising space or broadcast time, a gross and a net

rate.'®

‘Wherever the courts have considered the relation be-
tween the advertising agency and the advertiser, their
discussion has been predicated on the view that the former

is the agent of the latter.

Ilustrative of the courts’ con- .

ception of the relation and function of the advertising
agency is the opinion in the Missouri case of Kastor v.
Elders,'” in which it was said:

“The evidence shows that in the growth and development
of the advertising business to its present large proportions
there has come to be what may be termed a middle-man, or
go-between, known as an advertising agent or agency. This
man, or agency, deals with the advertiser on the one hand,
advising and assisting him in the selection of the publica-
tions to be used and having put in type and preparing adver-
tising matter or copy; making or having made drawings,

16 BROADCASTING, YEAR Boox
(1938) 165, 166, 170, 172, 176,
177. The American Association of
Advertising Agencies has extended
its cooperation to the broadeasting
industry in establishing standard
conditions to govern their business
relations, similar to those it
adopted with publishers of news-
papers and periodicals. The essen-
tial characteristic of these condi-
tions is the agreement that the
agency is solely liable for payment

of the advertising rates, irrespec-
tive of the medium employed.:
Such conditions are, however, a
private contract and do not operate
io change the rule of law by which
an agency is considered the legal
representative of the advertiser for
purposes mnot covered by such
independent arrangements.

17 Kastor & Sons Advertising
Co. v. Elders, 170 Mo.App. 490,
492, 156 S.W. 737 (1913).

e
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electrotypes, stereotypes; preparing letters, circulars, pam-
phlets, and literature generally for eirculation through the
mails and otherwise; and generally conducting what 1is
termed an advertising campaign—while on the other hand,
the agent deals with the publications used, placing all orders
for advertisements and adjusting all charges and settlements
with them, and paying all amounts due them. In fact, in
such cases the publications deal with the agent only. The
agent orders the space; the same is charged to him by the
publication at the card rate, less the agency commission or
the agency rate and he pays therefor, and the advertiser
has no dealings with the publication whatever. In such case,
however, the charge to the agent for the space used is lower
than the card rate by from 5 to 15 per cent, each publication
fixing its own rate or charge. This is what is variously desig-
nated in the testimony as ‘the agency rate’, ‘the lowest rate’,
‘the rate with the commission deducted’, ete. It is given
uniformly to all agents or agencies who are recognized by the
publications as trustworthy, and to whom the publications
are willing to extend credit. It is allowed by the publica-
tion with the expectation (and it is required by a few publi-
cations) that the agent or agency retain as his or its com-
mission the difference between the card rate and the rate
charged the agent. It appears that an agent sometimes gives
his advertising patrons the benefit of a part of the agent’s
commission, but this is a matter of contract in each instance,
and is determined by the nature of the account, the kind and
extent of service required of the agent, competition, ete.’’

In a series of cases involving the tax problems of
several advertising agencies, the various courts held the
advertising agency to be an instrumentality of personal
service, rendering professional advice, skill and services.'®

18 Fyller & Smith ». Rontzahn,
23 F.(2d) 959 (N.D.Ohio, 1927);
H. K. McCann Co., Ine. ». Com-
missioner, Docket 6578, 14 B.T.A.
234 (1928). See Potts-Turnbull
Advertising Co. . United States,

37 F.(2d) 970 (Ct.CL, 1930);
Appeal of Conover, Docket No.
3926, 6 B.T.A. 679 (1927). Cf.
Bashan v. Lueas, 21 F.(2d) 550
(W.D.Ky., 1927).
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Tt is clear that this service is rendered and owed primarily
to the advertiser as the principal and it has been so held.

Tn Kaden v. Moon Motor Car Co.,'® the Court said:

X4

. it is immaterial what terms are used by the parties,
or by what name the transaction is designated, it the facts,
taken as a whole, fairly disclose that the one party is acting
for or representing another by the latter’s authority; and
that the relationship of agenecy does not depend in every
instance upon an express appointment and acceptance, but
is often to be implied from the words and conduct of the
parties to the transaction. . . . There is no doubt about the
fact that the D’Arcy Company was the agent of defendant
(advertiser) in having the advertisements prepared and
printed, and that the defendant was chargeable with knowl-
edge of everything that appeared therein.’’ (parenthetical
msertion supplied.)

§ 341. The Agreement Between the Advertiser and the Adver-
tising Agency Creates the Relation of Principal and
Agent.

Wherever the dealings between the advertiser and the
advertising agency may be the subject of an express, oral
or written agreement, they are usually set forth in terms
which show an intent to create the relation of principal
and agent.?®

Tn Dorrance, Sullivan & Co. v. Bright Star Battery Co.2!
the contract before the Court was as follows:

“«“We desire to do our advertising through you, and this
letter is to employ you as our advertising agents and mer-
chandising advisers. We authorize you to plan, prepare,
and place our advertising in accordance with our approval

1996 S W.(2d) 812, 813 (St. “agreements of employment” ave
Louis C.A. Mo., 1930). found in Haasg, ADVERTISING

20 g, the typical agreement Acmncy Compmnsarion — (1934)
between the J. Walter Thompson 159, 160.

Ageney and its clients eommences, -

“We are pleased to submit the
terms upon which we aet as your
advertising agents.” This and other

219223 App. Div. 222, 223, 227
N.Y.Supp. 675, revd. 249 N.Y.
593, 164 N.E. 596 (1928).
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on the following basis, covering the period of your employ-
ment under the terms of this letter. . . .”’

In a per curiam decision, the New York Court of Appeals
held this agreement to be a valid, definite and binding con-
tract, upon which suit could be maintained by the agency.??
The Court’s interpretation confirms the view that the rela-
tion of principal and agent existed between the parties.

§ 342. Specific Authority Not Necessary for Centracts as
Agent.

It is not sufficient to determine that the advertising
agency functions as an agent. It must also be determined
whether he has authority so to act. Unless the agency has
authority so to act, the client will not ordinarily be liable
as a principal.2® Where the program sponsor has held out
the agency in such a manner to the world, that it is a
reasonable conclusion by one dealing with the agency that
it is the agent of the sponsor to do a certain act, the latter
will be liable as a principal.24

It is conceivable that the advertising agency may pre-
pare a program and confract for a period of broadecast
time in ‘advance of any authority from a client, and then
seek to sell the broadecast time and program to a sponsor.
In such a case, it would appear that the agency is acting
on its own behalf, since it is in fact not acting with the
authority of a principal. Of course, the fact that the
agency does not intend to act for itself does not relieve
it of responsibility for the obligations it has thus created.

‘Where the agency makes a contract and discloses the
name of the client for whom it contracts, but in reality the

22 1b4d.

23 Plaff v. The Pacific Exp. Co.,
159 Ti. App. 493 (1911), affd. 251
1. 243, 95 N.E. 1089 (1911);
Walsh ». Hartford Tire Ins. Co.,
73 N.Y. 5 (1878); Alecorn w.
Buschke, 133 Cal. 655, 66 Pac. 15

(1901); II. MucHEM ON AGENCY
(1923) Sec. 1709.
24 Law v. Stokes, 3 Vroom 249,

©32 N.J.L. 249, 90 Am. Dec. 655

(1867); I. MecHEM ON AGENCY
(1923) §§ 720-9.
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agency has no authority so to act, it will be liable to the
third person 25 for breach of warranty of authority. Simi-
larly, where the client represented to be the principal for
whom the agency acts, has no legal existence, the agency
will be liable on the contract.?®

If the agency fails to disclose the name of its principal
in a contract which it was authorized to execute, the agency

would be liable to perform, irrespective of the fact that it.

did not act for itself. The undisclosed client is also liable.

There are other instances of an agent’s lability on con-
tracts where it has disclosed the name of the client for
“whom it intends to act. For example, where the agency,
in the erroneous belief that it is authorized to act for a
client, makes an express representation of authority to the
third person, Although the agency knows it is not author-
ized to act as an agent for an advertiser, yet if it makes
an express representation of authority, it will be liable
to the third person for breach of warranty of authority.
Liability will also be imposed upon the agency where it
knows that it possesses no authority to act for a client
and makes no express representation of authority, but
assumes to act as though authorized.??

Where the agency is authorized to bind the client as
principal, but pledges its personal responsibility to the

third person, liability will be imposed on the agency.?®

Tven where the agency, in the erroneous belief that it is
authorized to act for a client, makes no express representa-
tion of such authority but assumes to act as though pos-
sessed of authority, it will likewise be liable.

257, MroEEM, op. cit.,, § 1358,
26 T'armer’s Trust Co. v. Floyd,
47 QOhio St. 525, 21 Am. St. Rep.
846, 26 N.E. 110 (1890).
271. MECHEM ON
(1923) §§ 1359 et seq.
28 Sadler ». Young, 78 N.J.L.
594, 75 Atl. 890 (1910); Carrol
v. Bowen, 113 Md. 150, 77 Atl

Agexcy

128 (1910); Jomes w». Gould, 200
N.Y. 18, 92 N.E. 1071 (1910).
This is a eondition of the standard
provisions of the spot broadcasting
order form prepared by the Na-
tional Association of Broadeasters
in cooperation with the American
Association of Advertising Agen-
cles.
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§ 343. Liability of the Advertiser for Contracts of the Adver-
tising Ageney.

In the few cases which have arisen involving the question
of the liability of the advertiser for debts contracted by the
advertising agency retained by him, it has been held that
the advertiser is liable. Although his relation of prin-
cipal is undisclosed, the advertiser is liable as one who has
received the proceeds of the agent’s contracts and as the
one for whose benefit the contracts for advertising sup-
plies were made.

In Clarke v. Watt,2° the Court said:

““The defense is that the contract was made with the
H. B. Kohler Advertising Agency and that the plaintiff ’s
assignor extended the credit to the H. B. Kohler Advertising
Agency and not to the defendant; that the defendant had
no dealings with the plaintiff’s assignor.

““The contract introduced in evidence does mnot disclose
the name of the defendant, but purports to be made between
the plaintiff’s assignor and the ‘H. B. Kohler Advertising
Agency’, so that it appears upon its face that it is an agency
that is making the contract. The contract bears upon its
face indisputable evidence that the advertising contracted
for is for the benefit of some other person than the H. B.
Kohler Agency. This being so, the plaintiff’s assignor was
entitled to assume that there was an undisclosed principal
other than the advertising agency. . . .

“If the defendant was known to the plaintiff’s assignor
to be the principal in the transaction and the Kohler Agency
his agent, the defendant alone would be liable to the plain-
tiff, unless the plaintiff’s assignor gave credit exclusively
to the Kohler Agency, in which event, of course, the Kohler
Agency alone would be liable.”’

Later, the Court said: °

““The defendant having received the full benefit of the
advertising, the agent virtually acting for both parties, and

29 83 Misc. 404, 145 N.Y.Supp. 30 Ibid.
145 (Sup. Ct. App. Term, 1913).
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the agent having disappeared and become unresponsible, it is
difficult to see the justice of the rule which allows the real
beneficiary to escape payment, and deprive the plaintiff of
the fruits of his labor simply because he gave credit to the
agent instead of the principal. Had the plaintiff’s assignor
not known who the real party in interest was, he might have
held him legally liable upon discovering him notwithstanding
he had given credit exclusively to the agent.”’

To the same effect is the case of Montague v. All-Package
Grocery Stores' where it was held that there was suf-
ficient evidence to go to the jury on the question of whether
the relation of principal and agent existed. The facts in
the Montague case are similar to those in Clarke v. Watt.

§ 344. Client’s Ratification of Unauthorized Acts of Advertis-
ing Agency.

Where an advertising agency prepares a program and
enters into a contract for the use of the facilities of a
broadeast station in advance of any authority from a
client, and then seeks to dispose of the broadcast time
and the program to a prospective sponsor, the agency
would seem to be liable upon its contracts so made,
although it acted ostensibly as an ‘‘agent.”” Is the pros-
pective client also liable therefor? The process whereby
the purported client becomes liable is denominated in the
law of Agency as ratification.

A prior act which did not bind the client but was done
or professedly done on his account by the advertising
agency, is ratified where the client affirms the act.* The
affirmance of the act must be as to all of the persons
involved.3® The ratification by the sponsor makes the
prior acts as effective as though made by the advertising

317182 App. Div. 500, 169 N.Y. held that the evidence was insuf-
Supp. 920 (1918). In People’s ficient to establish sub-agency of
Broadcasting Corp. v. Geo. Batten an advertising agency employee.
Co., 231 App. Div. 446, 247 N.Y. B2 RESTATEMENT, AGENCY
Supp. 569 (1931), effd. 258 N.Y. (1933) § 82.

551, 180 N.E. 328 (1931), it was 33 74. at § 96.

/
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agency in pursuance of an express authority therefor.3*

The client can ratify only those acts which he had
capacity to authorize.®® The ratification does not include
acts which were done within the scope of the apparent
authority of the advertising agency, since liability for
such acts is predicated upon another doctrine.

An effective ratification can only be made where the
advertising agency purported to act on the account of
another.3®¢ Only the client identified as the principal at
the time of the prior act may affirm so as to make an
effective ratification.3” But if no sponsor was identified
with the program contracted for by the agency, only he
for whom the advertising agency intended to act may
affirm.3®

The effect of ratification is to make the sponsor liable
for all acts done by the advertising agency and affirmed
by him.3® Raftification once made is irrevocable.*®

§ 345. Duties of the Advertising Agency as Agent for Its

Client.

It is incompatible with the employment of an advertising
agency that it serve both the sponsor and the broadcast

34 Dempsey wv. Chambers, 154
Mass. 330, 28 N.E. 279 (1891);
Nims o. Mount Hermon Boys’
School, 160 Mass. 177, 35 N.E. 776
(1893); ResrTaTeMENT, AGENCY
(1933) § 82.

35 Marsh ¢. Fulton Co., 10 Wall.
(U.8.) 676, 19 L.Ed. 1040 (1870);
Dobbs v. Atlas Elev. Co., 25 8.D.
177, 126 N.W, 250 (1910). A per-
son who has no capacity to author-
ize eannot ratify. Reid v. Alaska
Pacliing Co., 47 Or. 215, 83 Pac.
139 (1905).

36 Grund v. Van Vleck, 69 Il
476 (1873); Hamlin v. Sears, 82
N.Y. 327 (1880); Rawlings w.
Neal, 126 N.C. 271, 35 S.B. 597
(1900) ; Tlowe w». Hartwick, 167

N.C. 448, 83 S.E. 841 (1914);
ResraremenT, Aamycy  (1933)
§ 85. Accord: Collier Service
Corp. v. Progress Corp. N.Y.L.J.,
June 24, 1938, 3049, col. 4.

S7RESTATEMENT, AGENCY
(1933) § 87. '

38 1bid.

32 14., at Sec. 100. Sce Collier
Service Corp. v. Progress Corp.,
N.Y.L.J., June 24, 1938, 3049, col. 4.

40 Saunders v. Peck, 87 Ted. 61
(C.C.A. Tth, 1898), cert. den. 179
U.8. 682, 21 Sup. Ct. 915, 45 L.Ed.
384 (1900); Plummer v. Knight,
156 Mo. App. 321, 137 S.W. 1019
(1911) ; Haines v. Rumph, 147
Ark. 425, 228 S.W. 46 (1921).
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station. The advertising agency is engaged to exercise an
independent judgment in the selection of the station and
in its arrangements for the facilities of the latter. The
interests of the station owner are obviously in conflict with
these purposes of the advertising agency’s employment.
The rule is that one may act as the agent of two or more
principals, if his duties to each are not such as to oblige
him to perform incompatible acts.*' Since his employment
by an advertiser involves duties incompatible with the
duties of an agent of the broadcast station, the advertising
agency may not be the agent of both.*? It must decide
for whom it will act and proceed accordingly. It is well
established that the advertising agency acts for its client
and not for the broadcast station, as is evidenced by the
standard conditions of the latter’s agreed form of order
for spot broadcast facilities.

‘Where an advertising agency also carries on the funec-
tions of a manager or personal representative of a per-
forming artist whose talents are made available by the
same agency to one of its clients, is such dual representa-
tion incompatible? Since the exercise of independent
judgment in the selection of performing artists for the
client’s broadecast program may be diminished by the fact
that the agency also represents a performing artist en-
gaged for the spomsor’s program, it is likely that such
dual agency is incompatible.*® If, however, the sponsor-

41 Rupp o. Sampson, 82 Mass.
398 (1860); Ranney w. Donovan,
78 Mich. 318, 44 N.W. 276 (1889);
Kunauss v. Xrueger Brewing Com-
pany, 142 N.Y. 70, 36 N.I. 867
(1894).

42 Where an agent acts for ad-
verse parties in the same transac-
tion, unless his duties and services
are purely ministerial, either party
may repudiate. New York Cent.
Ins. Co. v. Insurance Co., 14 N.Y.
85 (1856); Guthric v. Huntington
Chair Co., 71 W.Va. 383, 76 S.E.

795 (1912). Cf. Cahdll v. Lofland,
114 Atl. 224 (Del. Ch., 1921). See
n. 46 infra.

43 Where the agency carries on
functions which conflict with its
duties to its client, in the form of
a subsidiary corporation, the wveil
of the corporate fiction should be
pierced to prevent hreach of fidu-
ciary obligations owed by the
agency to the program sponsor.
The latter may, however, expressly
consent fo such activities.
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client accepts the engagement secured by the agency for
its artist-client with full knowledge and disclosure of the
dual representation, the infirmity therein is waived. Simi-
larly, the artist-client may waive objections to the arrange-
ments made by the agency with its sponsor-client if the
artist has full knowledge of the terms thereof and of the
dual representation. If such a waiver has been definitely
established, the agency is entitled to compensation from
both its clients in accordance with its respective agree-
ments. The same rules would apply to the operations of
the advertising agency as a talent booking agency.4*

The advertising agency must reasonably execute the
authority granted to it by the client.45 The agency must
obey instructions strictly.46

Where it is found that the advertising agency is an -
agent of its client, it acquires the position of g
fiduciary as to matters within the scope of its authority.4?
The primary duty of a fiduciary is loyalty to his prin-
cipal.*® The agency must act primarily for the benefit of
its client in matters it has undertaken to carry out for him.
Some other duties of the advertising agency as a fiduciary
are as follows:

(a) The advertising agency may not act as, or on
account of, an adverse party without the consent of its
client.*®  (Quaere: Would another client as a, prospective
program sponsor be an adverse party as to broadeast time
and type of program?)s°

44 See Chapter XXVI. infra.

ASRESTATEMENT, AGENCY
(1933) § 383. -

46 Whitney v. Express Co., 104
Mass. 152 (1870) ; Minn. Trust Co.
v. Mather, 181 N.Y. 205, 73 N.E.
987 (1905).

7RESTATEMENT, AGENCY
(1933) § 13.

481d., § 13, Comment A, Sec.
387,

49 Wadsworth .

2

Adams, 138

U.S. 380, 11 Sup. Ct. 303, 34
L.Ed. 984 (1891); ResTaATEMENT,
Acexcy  (1933) § 13, Com-
ment A.

50 Since advertising agencies are
generally not engaged in the repre-
sentation of ome client only, it
must be aceepted that an adver-
tising ageney may serve numerous
clients simultaneously. This fact
should dispel any imputation which
would preclude an advertising
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t (b) The advertising agency may not compete on its own

account or on the account of another in any matters relat-
ing to the subject matter of the agency.?!

(¢) The advertising agency must deal fairly with its
client in all transactions between them.®?

(d) The advertising agency owes the duty to account
'to its client for all money and property which come into
'its hands by virtue of the engagement.®®

ageney from acting for more than
one client for the same purposes.
The several clients of an advertis-
ing agency are not ordinarily com-
petitors. The ageney, however,
may by its own acts create a sitna-
tion where its representation of
several clients may be ineompati-
ble with its duties to a particular
client. As to such latter client, the
liahility of the advertising ageney
is predicated upon a breach, if
any, of its fiduciary relationship
and consequently, the breach of
the contract of agenecy. Where,
however, a waiver has been ob-
tained which vitiates the incom-
patibility, there is no breach of
fiduciary relationship and the eon-
tract of agency remains effective.

The fact that the advertising
agency is also engaged in dis-
seminating for another client a
program which is broadeast over
other stations at the same time
and in the same area ag, and in
opposition to, the first eclient’s
program, would produce a conflict
of interest. Close similarity as to
type of program for each client
may also constitute a breach of the
agency’s obligations to hoth elients.

S1Tf the advertising agency
secures for its client full rights

of ownership in a broadeast pro-
gram which may legally be pre-
sented again for radio broadeast-
ing or for any other purpose, the
ageney may not dispose .of or
permit others to make use of this
program without the consent of
the original client. Cf. Brown v.
Mollé Co., 20 F.Supp. 135 (S.D.
N.Y., 1937) where it was held that
the agency owns such literary
property in trust for the adver-
tiser.
B2RuSTATEMENT,
(1933) § 13, Comment A.
53 TIobbs v. Monarech Refrig.
Co., 277 TI. 326, 115 N.E. 534
(1917) ; Bain v. Brown, 56 N.Y.
285 (1874); RESTATEMENT,
Acevor (1933) § 382, Com- ®
ment A. It has been urged that
there is a custom and usage for
the broadeast station or publisher
to look to the agency for payment
of compensation. It is mnot yet
clear whether such a custom and
usage prevails to an extenf suf-
ficient to rebut the legal relation
of prineipal and agent which exists |
between the client and the adver-
tising agency. Independent liabil-
ity of the agency, however, may
be achieved by express contract.

AGENCY
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An advertising agency commonly receives two types of
moneys: that which represents its compensation for the
services rendered to the advertiser and that which is given
to it for the purpose of paying debts contracted on behalf
of the advertiser. Included in the latter category are
funds for the payment of broadcast station facilities, pro-
gram production costs, talent, etc. The advertising agency
must account for such funds, or under the particular
circumstances it may be liable in conversion. In any event,
it holds such moneys under an implied trust. In an article
which proposed a model advertising agency contract with
the advertiser, it was suggested that the agency maintain
a separate account for the client’s moneys, for which it
owes a fiduciary duty to account.54

(e) The advertising agency owes the duty to give notice
to ifs client of all material facts which affect his interests.5s

For the violation of any of these duties the advertising
agency will be liable to its client for the damage caused
thereby. '

The advertising agency will also be liable to its client
where it fails to exercise due care in the transactions
entrusted to it. An advertising agency should be held to
such skill as is ordinarily possessed and exercised by per-
sons pursuing that occupation.®®

§ 346. The Client’s Duties to the Advertising Agency.

The relation between the advertising agency and its
client imposes upon the latter the duty to compensate the

agency for its services.®?

54 Haase & Digges, Suggestions
for a New Form of Agency Con-
tract (1935, No. 5) 170 Printers
Ink 25. See All-Package Grocery
Stores Co., Imc. v. Mcdtamney,
161 N.Y.Supp. 622 (App. Div.
Ist Dept., 1916); ResTATEMENT,
Aeervoy (1933) § 398.

85 TLandy v. Girdner, 238 S.W.
788 (Mo., 1922).

The compensation may be

56 Chapel w». Clark, 117 Mich.
638, 76 N.W. 62, 72 Am. St. R.
587 (1898); Malone v. Gerth, 100
Wis. 166, 756 N.W. 972 (1898);
Lricksson v. Reine, 139 Minn. 282,
166 N.W. 333 (1918). Cf. Varnum
v. Martin, 32 Mass. 440 (1834).

S7RESTATEMENT, AGENCY
(1933) § 441.
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agreed to at the time of, or during the employment. It
is nmot necessary that the services rendered by the agent
be of benecfit to the advertiser; the duty of the client to
compensate the agent is independent thereof.®® The client
may not terminate the relation of agency so as to avoid
payment, unless the contract specifically empowers it to
do £0.5% In the absence of fixed agreed compensation,
the agency is entitled to the reasonable value of its serv-
ices ®° unless it has been guilty of dereliction of its duty
as an agent.

The rights of an agency against its client will be pre-
served in the case where the agency has conceived, planned
and made arrangements for the broadecast of a program
on behalf of its client, even if the latter has seen fit to
terminate the relation and to engage another agency to
complete performance of the program. Unless the agree-
ment with the original agency gives the advertiser the
right to the proceeds of all efforts of the agency during
the term of the engagement, the client cannot arrogate
unto itself the program plans of the agency which have not
yet been acted upon. Since the agency’s compensation is
usually directly dependent upon the expenditure of funds
by the client for the broadecast of programs planned by the
agency, the advertiser cannot deprive the agency of the
fruits of its efforts by terminating the relation. Where
such programs have been planned by the agency and sub-
mitted to the client within the scope of the fiduciary rela-
tion, the advertiser should be restrained from appropriat-
ing same and will be held liable for damages occasioned by

its use thereof.®! Of course,

58 Schwartze ». Yearly, 31 Md.
270 (1869).

59 Northwestern Port Huron
Co. wv. Zickrick, 32 S.D. 28, 141
N.W. 983 (1913).

60 Bard v. Banigan, 38 Fed. 13
(C.C.D.Conn., 1889), afd. 134
U.S. 291, 10 Sup. Ct. 565, 38

where the client commits a

L.Ed. 932 (1890); Hollis v. Wes-
ton, 166 Mass. 357, 31 N.E. 483
(1892) ; RESTATEMENT, AGENCY
(1933) § 441.

6! Ryan v. Century Brew. Assn.,
185 Wash. 600, 55 P.(2d) 1053
(1936) semble. Sece § 534, infra.
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breach of the contract of agency and engages another to
complete a series of programs embarked upon by the
original agency, the advertiser will be responsible for all
damages flowing to the agent by reason of such breach.

The client is under a duty to reimburse the advertising
agency for such reasonable sums as were necessarily
expended in furtherance of the agency and in the execu-
tion of the authority granted thereunder.62 Although the
agency may be solely Hable to third parties by the terms
of agreements entered into by it on behalf of the client,
the latter is nevertheless responsible to the agency for
payment of such obligations incurred within the scope of
the representation.

The advertising agency has a right of indemnity against
its client for any loss or damage which it has sustained in
the execution of its agency. The act or acts which constitute
the basis of the loss must have been done within the scope
of the authority of the advertising agency.53

§ 347. Powers of the Advertising Agency.

The advertising agency may exercise all of the powers
expressly granted to it by its client. In the absence of 2
specific agreement to the contrary, the agency may exercise
certain powers on behalf of its client, which are incidental
to the express or implied authority. Such incidental
powers must be reasonably necessary to the performance
of the authorized acts in order to be lawfully exercised.s*
Other incidental powers may be exercised by the agency,
where it is the established custom and usage in dealings
between agencies and their clients for the former to exer-

62 Dolman Co. v. Rubber Corp.
of America, 288 Pac. 131 (D.C.A.
Cal., 1930).

63 Bibb v. Allen, 149 T.S. 481,
13 Bup. Ct. 950, 37 L.Ed. 819
(1893); Dozier ». Davidson &
Fargo, 138 Ga. 190, 74 S.E. 1086

(1912) (express agreement to that
effect).

€4 National Bank ». Bank, 112
Fed. 726 (C.C.A. Tth, 1902) ; Law
Reporting Co. v. Elwood Grain
Co., 135 Mo. App. 10, 115 S.W.
475 (1909); Quint w. 0’Connell,
89 Conn. 353, 94 Atl. 288 (1915).
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cise such powers.®® The addition by implication of other
powers is not permissible.

§ 348. The Advertising Agency as an Independent Contractor.

The learned author of MrEcEEM ox AcsexNcy has defined
‘‘independent contractor’’ as follows: ¢®

‘. .. ‘independent contractor’. . . is one who exercises some

independent employment, in the course of which he under-
takes, supplying his own materials, servants and equipment,
to accomplish a certain result, not being subject while doing
50 to the direction and control of his employer, but being
responsible to him for the end to be achieved rather than
for the means by which he accomplishes it. . .. Such a
person . . . has no authority to bind his employer in any form
of contractual dealings.’’ :

Ordinarily, this definition does not apply to the adver-
tising agency in its important broadcasting functions.
The advertising agency does not, in fact, arrange for the
facilities of a broadcast station on its own behalf. In fact,
it cannot, as an agent, acquire broadcast facilities for
itself, since the station is impressed with the duty of
operating in the public interest and, therefore, must know
whether the article or service to be advertised is one which
is lawful or in the public interest to be disseminated. The
advertising agency does not customarily act for itself in
such a manner as to present to its client a finished product.
Advertisers are generally concerned with the details of a

65 Johnston v. Milwaukee, etc.
Inv: Co., 46 Neb. 480, 64 N.W.
1100 (1895); Hall v. Paine, 224
Mass. 62, 112 N.E. 153 (1916).

66T, MeCcHEM ON AgENoy
(1923) § 40. ’

“The test to determine whether
one who renders service to another
does so as a contractor or not is
to ascertain whether he renders the
service in the course of an inde-

pendent occupation representing
the will of the employer only as
to the result of his work and not
as to the means by which it is
accomplished.” Hexamer v. Webb,
101 N.Y. 377, 42 N.E. 755 (1886).
Beach . Velzy, 238 N.Y. 100,
143 N.E. 805 (1924); Dutcher w.
Victoria Paper Mills Co., 219 App.
Div. 541, 220 N.Y.Supp. 625
(1927).
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broadcast advertising program as well as with the results
therefrom.

»P'Despite the fact that the advertising agency may be
made liable to the broadcast station for its facilities by an
express contract, it is not ordinarily an independent con-
tractor. Orders and reservations for broadcast facilities,
when they involve the credit, judgment, taste or skill for
which the agency was selected by the advertiser, are in-
tended to be and are for the client’s business alone. More-
over, the advertising agency obtains no rights in the time
reserved which would invest it with power to dispose of
the period without the consent of the program sponsor
and the broadcast station operator. .

It is entirely possible that the parties may so draw their
agreement as to constitute the advertising agency an inde-
pendent contractor, rather than an agent of the advertiser.
The facts applicable to each situation govern the deter-
mination of their legal significance.

§ 349. Client’s Liability for Torts of Its Advertising Agency.

An advertising agency is responsible for torts com-
mitted by it even though the acts giving rise to the torts
were committed as an agent. The client will be liable only
for such torts committed by its agent under express
authority 67 where the agent was acting within the scope
of the employment.

‘Where the agent has been expressly authorized to com-
mit a tort, as for instance, if a client should direct an
agency to interfere with the contract relations between an
artist and the sponsor of another program, the client is
liable as a participant in the commission of the tort.® Where
the client is sought to be held liable for the commission
of a tort by the agency within the scope of its employment,

67 Semple ». Morganstern, 97 (1913). See Gardella ». Log Cabin
Conn. 402, 116 Atl. 906 (1922); Produets Co., 89 F.(2d) 891
Herring ». Hoppock, 15 N.Y. 409 (C.C.A. 2d, 1937).

(1857) ; Virtue ». Creamery Mfg. 88 Ihid.
Co., 123 Minn. 17, 142 N.W. 930
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the liability imposed is vicarious. In such a case, it must
appear that the agency performed a tortious act for the
purpose of serving its client,®® and that the commission
of such tortious act was not an extreme deviation from
the normal conduct of the agency. By ‘‘not an extreme
deviation’ is meant that the act must be done within the
normal conduct of the agency or within a reasonable
deviation therefrom.

The absence of any of these elements is sufficient to
exempt the client from liability for the torts committed
by its advertising agency. If no reasonable man could
decide that the agency had any other motive except to
serve itself, then a verdict for the advertiser should be
directed.”® A similar verdict should also be directed where
the only reasonable inference from the evidence is that
the act was not done within a reasonable deviation from
the duties of the agent. Conversely, a verdict should be
directed for the plaintiff where the only reasonable con-
clusion upon the evidence is that the motive of the agent
was to serve its client and that the dct was done within a
reasonable deviation from its duties. If reasonable men
can differ as to the inferences to be drawn from the evi-
dence, the case must be submitted to the jury in order
that the various issues of fact may be determined.?”!

A sponsor of a broadcast program would be liable for
torts committed by its advertising agency in infringing
copyrights, in the publication of defamatory matter, in
committing acts of unfair competition and other program
torts.”2

The advertising agency, vested by the sponsor with
jurisdiction over the presentation of radio broadcast pro-

69 Firemen’s Fund Ins. Co. w. 71 Ryre v. Liebers Farm BEquip.
Schreiber, 150 Wis. 42, 135 N.W. Co., 107 Neb. 454, 186 N.W. 358
507 (1912). (1922) ; Tuttle ». Dodge, 80 N.H.

70 Stone o. Hills, 45 Conn. 44 304, 116 Atl. 627 (1922).
(1877); Illinois Central Ry. w. 72 0f. Gardella ». Log Cabin
Lathand, 72 Miss. 32, 16 So. 757 Products Co., 89 F.(2d) 891
(1894). (C.C.A. 2d, 1937).
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grams and the contents thereof as part of its business, is
liable for infringement of copyrights resulting from such
sponsored broadcast programs, or transeriptions thereof,
as a joint tortfeasor.?® The advertising agency cannot
escape liability for such torts upon the claim that its prin-
cipal is also liable therefor, since all persons concerned in
an infringement of copyright are jointly and severally
liable for damages, although they may mnot be liable for
profits in which they do not share.”4

7335 Srear. 1075, 1088 (1909), 1916). Cf. Fromont w. Aeolian

17°U.8.C.A. § 25 (1927); Ameri-
can Code Co., Ine. w. Ben-
singer, 282 Fed. 829 (C.C.A. 24,
1922); Gross v. Van Dyk Gravure
Co., 230 Ted. 412 (C.C.A. 24,

Company, 254 Fed. 592 (S.D.N.Y,,
1918).

74 Gross v. Van Dyk Gravure
Co., 230 Ted. 412 (C.C.A. 24,
1916).
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§ 350. Introductory.

The legal relation between the performing artist and the
producer of the broadeast program is of great significance
in the presentation of entertainment by means of the
broadecasting medium.

Program producers engage various types of artists in
their quest for talent to supply the tremendous demand
which broadecasting imposes upon the entertainment pro-
fession. Artists who have already established reputations
and secured fame in theatrical, operatic and motion picture
productions have constituted the principal source of supply
of talent for broadcast programs. Simultaneously, how-
ever, a new field of endeavor has been opened to younger
and lesser known artists, who through the broadcasting

686
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medium gain direct and speedy public acclaim and recog-
nition. Artists who render their performances in radio
broadcast programs exclusively are frequently not suited,
by reason of their physical appearance or the peculiar

scope of their talents, to appear in theatrical or motion

picture productions. However, this is by no means the

rule, since many performing artists gain wide popularity
in broadcast programs and thereupon proceed to serve
the public through other entertainment media.
=+ The term, artist, as used in broadeasting may include
an actor, singer, musician, orchestra conductor, political
or news commentator, lecturer, announcer et cetera. The
artist may be defined as one who renders his personal
performance for transmission to the public as part of a
broadcast program. ¥

The program producer is vested with control over the
presentation of a broadcast program and fulfills that duty
by engaging the required program personnel, including
the performing artists. The producer may direct the pro-
duction himself or he may delegate such responsibility to
another and retain supervisory jurisdiction only. The
producer of a radio broadcast program may be an inde-
pendent contractor, the broadecast station itself, the adver-
tising agency,' the advertiser, or any other commercial or
public organization which arranges and presents broadecast
programs. :
The relation between the artist and the producer is

essentially contractual. These agreements may be classi-
fied in the legal category which is denominated personal

! See Rooney v. Weeks, Mass.,
194 N.E. 666 (Mass., 1935). This
action for an injunction to enforce
a negative covenant was brought
by an advertising agency whose
principal field of endeavor was
radio broadeasting. Plaintiff funec-
tioned as a program producer. Ie
secured the talent and selected

artists and music; he made the ar-
rangement and the timing of the
numbers to be presented and of
the commercial announcements; he
assembled the program, rehearsed
and timed it; then he presented
it at an audition. If acceptable to
the advertiser, the plaintiff broad-
cast his production of the program.
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service contracts. Whatever peculiar incidents attach to
personal service contracts will also apply to agreements
between the artist and the program producer.

‘Whether the artist is an employee or an independent
contractor is a question which has already been consid-
ered.? No such distinction is necessary herein since any
agreement which creates either relation is a personal serv-
ice contract. The difference is merely one of degree of
control which the producer may exercise over the artist.3
The producer has greater power of control over the artist
who is engaged as an employee.

The producer must be clearly distinguished from another
functionary in radio broadeasting, namely, the personal or
business representative of the artist, who is the actor’s
traditional agent or manager. Personal representatives
may be divided into several classes. There are those
agents who have the sole function of securing engage-
ments and making the terms of such engagements for the
artist. There are others who supervise business details
and perform executive or ministerial duties for the per-
former. Other representatives act as agents of the artist
for publicity purposes or to exploit his name and fame in
commercial enterprises or in connection with products
not related to the world of entertainment. These personal
representatives are all agents of the artist.* The program
producer is in no sense an agent of the artists performing
in his program.

§ 351. Generally.

The terms of the engagement of the artist’s services
by the producer may be expressed in an oral or written
contract. This agreement is the prime determinant of the
respective rights, obligations and liabilities of the con-
tracting parties.

A mutual agreement on the terms of the relation is
essential to the establishment of a valid contract between

2 See §§ 321, 332, supra. (Rev. Ed., 1936) § 1012.
3 0f. WinnistoNn oN CONTRACTS 4 See Chapter XXVI. infra.
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the parties. Where there is no accord or mutual agree-
ment upon conditions which an artist considers essential
and precedent to any contract between him and the pro-
ducer, no binding obligation is created.®

To constitute an enforceable agreement, each of the
essential terms of the contract must be expressed with
sufficient definiteness so that a court may find a clear
meaning thereof.” The mutual promises of the artist
and the producer must be expressed in an unambiguous
manner.

Among the essential elements of a personal service con-
tract are the nature and extent of the services to be ren-
dered, the compensation therefor, and the time and place

of performance.

5 Beard v. Chicago Home for
Convalescent Women & Children,
171 T1. App. 268 (1912) (Plaintiff
operatic society negotiated with the
defendant to give an entertain-
ment for the latter’s benefit. The
plaintiff offered to perform for a
certain sum of money whether or
not the entertainment realized that
amount. In veply, the defendant
informed the plaintiff that its
understanding was that it was to
receive a certain sum, all expenses
were to be paid from the proceeds
and the surplus above the plain-
tiff’s fee and expenses were to go
to the defendant. The entertain-
ment yielded bavely enough fo pay
the expenses. In an action to
recover the plaintiff’s fee, it was
held that there was no agreement
that the defendant pay the plain-
tiff the amount stated in its offer
whether or not such sum was real-
ized.); Hoey w». Alcazar Amuse-
ment Co., 197 Ill. App. 411 (1916);

Ripon ». Alcazar Amusement Co.,
197 IIl. App. 416 (1916).

6 Arliss v. Herbert Brenon Film
Corp., 230 N.Y. 390, 130 N.E. 587 '
(1921) (actor wersus motion pie-
ture producer).

7 Spahn, et al. v. Winter Garden,
138 N.Y.Supp. 446 (Sup. Ct,
1912).

That the term “ season” is suf-
ficiently definite for a contract to
be enforceable may be inferred
from the holding in Sherwood v.
Crane, 12 Mise. 83, 33 N.Y.Supp.
17 (1895). In this case, the pro-
ducer’s agent told the artist when
he engaged her for a particular
play, “This means a permanent
thing for you in New York, from
the opening, until the balance of
the season.” The agent then as-
gured her of the probable success
of the play with a statement as 1o
the length of the season. It was
held that the engagement was for
the season and not for the run of
the particular play.
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§ 352. Scope of Services Included in Confract with Artist.

‘Where the producer engages the services of an artist
for a broadcast program, it becomes a question of fact
to determine the scope of the contract, so as to ascertain
whether certain demands by the producer must be fulfilled
by the artist.

The contract should specify with some definiteness the
period of time which the broadecast will require. It is
necessary that the artist be informed of the period of
time for the entire program, not only the length of time
necessary for the rendition of the artist’s personal per-
formance in such program. Provision should be made as
to whether the services of the artist are engaged exclu-
sively for the producer.®? The contract should specify
whether the program is to be a ‘‘live’’ show or a tran-
scribed one. If the agreement engages the artist’s services
for a broadcast within a definite period of time, then the
producer has no right to transcribe the artist’s perform-
ances and rebroadcast the program by electrical transecrip-
tion or otherwise during any other period of time. The
artist’s consent to the manufacture of such transcriptions
should be the subject of express agreement. Mention
should also be 'made of the intent of the parties with
respect to the use of the artist’s name or photograph for
advertising purposes, program billing, publicity credits,
et cetera. The agreement should specify whether the serv-
ices contracted for are limited to performances only or
whether any rights are granted to the producer to make
use of literary, dramatic or musical works which are the
property of the artist.

§ 353. Same: Whether Traveling Required.

The agreement should state the place where the artist’s
services are to be rendered for the actual broadecast, as
well as the number and place of rehearsals. Where the
contract does not describe the place of performance, the

8 See § 389 wnfra.
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producer may not unreasonably require the performer to
travel a great distance from the place of making of the
contract.® Since artists may perform in several programs
within a few days, it is unreasonable for a producer to
demand that an artist travel a great distance to another
place to render his services under the contract because com-
pliance with such a demand may thereby cause a breach
of the artist’s agreements with other producers. If the
contract requires the artist to travel, he is obliged to defray
his own traveling expenses unless the agreement provides
otherwise. Where the contract does not specify traveling
and the artist proceeds to travel at the producer’s request,
the producer must pay such traveling expenses.'®

If the artist should not present himself at the appointed
place for the broadeast of a program by reason of his
engagement in theatres, motion pictures or other produc-
tions at a point distant from the studio where the broad-
cast originates, the producer may hold the artist liable for
all damages flowing from such breach of the contract.

The agreement may provide for the rendition of the
artist’s services at any specified place where he may be
located at the scheduled time of the broadcast. The con-
tract must be interpreted to ascertain whether the artist
is responsible for the payment of intercommunication or
wire charges necessarily incurred in the inclusion of the
artist’s performance in the program which is principally
broadecast from another point. Such a hook-up accom-
plished by telephonic or other station-to-station communi-
cation may involve considerable expense and the contract
should therefore be specific as to the person who shall
defray such costs. If the contract provides that the artist
may render his services from a place other than the studio
from which the program originates and is silent as to the
payment of line or wire charges, the producer is respon-
sible for such expense.

9 See (lath v. Interstate Amuse- 10 Day +. Klaw, et al., 112 N.Y.
ment Co., 170 IIl. App. 614 (1912). Supp. 1072 (1908).
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§ 354. Same: Broadcast Coverage of Program.

The agreement should contain with some definiteness
the approximate number of stations to be included in the
network or system over which the program is to be broad-
cast. If the agreement contemplates that the program will
be broadcast over a single station, the radio audience
18 necessarily limited and the value of the program re-
stricted. If the producer adds such stations as increase
substantially the public audience of the program and the
value thereof, the artist may properly refuse to perform
because of the change in the terms of the agreement.
Similarly, the unauthorized addition of a national network
or system to a program in which the artist contracted to
perform over a regional nmetwork would excuse the non-
performance by the artist of the contract. If the agree-
ment, however, gives the producer the right to broadcast
the program over the facilities of as many stations as
may be engaged by the producer, the artist’s performances
must nevertheless be rendered.

‘Where the agreement contemplates that the program
will be broadecast over a major national network or system
and the producer thereupon reduces the scope of the pro-
gram to a broadeast over a few relatively unimportant
stations, the artist may refuse to perform his services for
such a limited audience if it tends to injure his profes-
sional reputation and standing. Such a limited broadecast
of the program may thereby render it difficult for the
artist to secure further engagements for broadcasts over
major networks.

§ 355. Same: Repeat Broadcasts.

If the producer should require the performances of the
artist to be repeated in an additional broadecast on the
same day as the original performance, in order to make
possible the reception of the program in another area of
the country at the same hour there, the artist is not
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required to render his performance again for such repeat
broadcasts unless the confract so provides. Where the
contract specifically describes the time at which the pro-
gram will be received in a definite area as well as the time
of broadcast of the program from another area, the con-
tract should be so construed as to require rendition of the
artist’s performances for such repeat broadecasts.

If the producer’s contract with the performer is so
broad in scope that the artist’s services must be performed
for the purpose of transmitting the program by whatever
means and at such times as the producer may deem
necessary, the artist must nevertheless perform.'!

§ 356. Duty of the Producer to Employ the Artist.

‘Whether a duty is imposed upon the producer to employ
the artist so as to give him an opportunity to perform is
an interesting question. The answer depends upon the
contract between the parties, the usage of the profession
and any other relevant circumstances. It is clear, how-
ever, that the public appearance of the artist is of vital
necessity to him, His ability to bargain for compensation
depends upon his power to draw the attention of the listen-
ing public. Where he is not given such an opportunity,
and is not permitted to work elsewhere, he may be unjustly
deprived of larger present and future earnings. His pro-
fessional reputation in such a case undoubtedly wanes
until the expiration of the contract term. Kquity courts
have long been conscious of these facts and will not enforce
a negative covenant in a contract which does not bind the
producer to employ.'2

The law courts have not always followed this view and
have sometimes allowed as a valid defense to an action
for wrongful discharge the allegation of the producer

t¥ Corrigan ». E. M. P. Prod. Wagner, 1 De G. M. & G. 604,
Corp., 179 App. Div. 810, 167 N.Y. 42 Eng. Rep. 687 (1832).
Supp. 264 (1917). See Lumley v. 12 See § 400 infra.
3
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that he was under no obligation to provide employment.'s
This result obtained because, unless the producer is bound
to furnish work, he is not bound to pay for services not
rendered. These cases are based on such contractual pro-
visions as that the artist will be paid only ‘‘when services
are rendered’’ or ‘“when he shall actually perform.”” The
courts construed such clauses as absolute conditions prece-
dent to compensation of the artist. Unless he worked, he
could not recover. In the absence of an express contractual
provision, the producer was held not to be required to
employ the artist.

Mhese cases '4 have been distinguished in a later case '®
on the ground that they came before the courts on motions
for judgment on the pleadings. There was nothing before
the court from which an-obligation to furnish employment
could be implied. In the later case, such an obligation was
correctly implied. While there is no legal duty upon the
employer to furnish employment, it should be implied
wherever such a construction is possible.

MThe artist must, therefore, in such a case, show that
the understanding of the parties was that the producer
was to furnish work, or that there exists a custom and
usage to that effect in the radio broadeasting branch of
the entertainment world.'®

§ 357. Same: Understudies.

The producer is ordinarily under no obligation to allow
an understudy to perform the role of the principal who

becomes ill or who is otherwise unable to broadcast.'”

13 See Pollock v. Shubert, 146
App. Div. 628, 131 N.Y.Supp.
386 (1911); Plympton . Liebler,
156 App. Div. 944, 142 N.Y.Supp.
1140 (1918). ‘

14 Thid.

15 Dixey v. A. H. Woods Prod.
Co., 88 Mise. 506, 1561 N.Y.Supp.
224 (1914).

In Morang & Co. v. Le Seur,

45 Can. Sup. Ct. 95 (Can., 1911),
the Canadian court implied a
promise to publish on the part of
the defendant publisher who had
purchased a manuseript from the
plaintiff writer.

16 See Rooney wv. Weeks, 194
N.E. 666 (Mass., 1935).

(7 Newman o. Gath, 24 T.L.R.
18 (Eng., 1907).
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The understudy, however, may be obligated to perform.
In the absence of such a provision in the contract, the
understudy cannot demand that the producer permit him
to perform.'s

§ 358. Contracts for Services of Artists in Sunday Broadcasts.

A contract for theatrical performances on Sunday is

valid if such performances are permitted by the authori-
© ties.'® The producer and the artist are presumed not to
have intended to violate the law. Since radio broadcasting
on Sunday is considered legal, contracts requiring the
performance of the services of an artist in a Sunday
broadecast are valid. The artist may not refuse to perform
his agreement on the ground that the services are required
to be rendered on Sunday. It should be no defense per-
mitting a producer to escape liability for payment of the
services of an artist, that the services contravened a stat-
ute prohibiting entertainment on Sunday. Such statutes
were not enacted in contemplation of radio broadeasting
and, if so, would be an unreasonable exercise of police
power.'%

An agreement for the services of an artist in a broad-
cast program ‘‘every evening in the week’’, should be
construed to include a Sunday, even though an English
court held that a similar contract for theatrical perform-
ances did not include Sunday.2® Today, an agreement to
render services in ‘‘daily’’ broadecasts should not be con-
strued to exclude Sunday performances.

§ 359. Interpretation of Agreements Between Artist and
Producer.

It is essential to discuss the interpretation and construe-

tion of contracts because by the use of these tools the

18 Thid. 231 Pa. 56, 79 Atl. 922 (1911).
19 Strauss v. Hammerstein, 152 192 See § 246 supra.
App. Div. 128, 136 N.Y.Supp. 613 20 Kelly ». London Pavilion, 77
(1912) ; Zenatello v. Hammerstein, L.T. 215 (Eng., 1897).
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courts

seek out the true intention

BROADCASTING " § 369

of the artist and the

producer in making their agreement.2'
 The general rule, of which discussion is unnecessary,
ig that a writing containing an agreement will be construed

against the party who prepared the instrument.®?

the contract will be construed

who did
An agreement will be
tive and reagonable.?*

Hence,
most favorably to the party

not prepare the instrument.®®
construed so that it shall be effec-
A contract will be interpreted as

lawful rather than unlawful.zs 1f the agreement is partly
unlawful, but divisible, the remainder should be upheld.2®

21 Wisuistox oX  CONTRACTS
{Rev. Ed, 1936) § 37.

In Manufocturers Trust Co. V.
Weldon, 267 N.Y. 488, 496, 196
N.E. 545 (1935), Judge Loughran
quoted as follows:

«¢\en ecan justly rely on one
another’s intentions, and courts of
justice hold them hound to their
fulfillment, only when they have
been expressed sn a manner that
would convey to an indifferent per-
reasonable and reasonably
competent in the matter in hand,
the sense in which the expression
is relied on by the party claiming
satisfaction.”  (POLLOCK, PRINCI-
prrs oF CONTRACT [oth Ed.] p-
2) »

Lehman, J

801,

, in Fox Fim Corp.
v. Springer, 273 N.Y. 434, 436, 8
N.E.(2d) 23 (1937)  said, “In
construing contracts the courts en-
deavor to arrive at the meaning
intended by the parties.”

22 Rjce v. Miner, 89 Mise. 395,
151 N.Y.Supp. 983 (Sup. Ct,
1915) 5 Vitagraph o. Watson, 177
Ark. 984, 8 S W.(2d) 459 (1928).

23 Rice v. Miner, 89 Mise. 395,
151 N.Y.Supp. 983 (Sup. Ct,

1915), where the court said at
page 985:

«When an agreement suclt as
this, drawn by the defendant, eon-
sisting of nearly four elosely type-
written pages, and geted on by ihe
parties for 3314 weeks out of a 35
weéek term, is thereafter claimed
by its anthor to be no contract
because it is capable of an inter-
pretation spelling lack of mutual-
ity, such a ¢laim does not commend
itself for favorable consideration,
and should be rejected if the
¢ agreement’ 1s capable of a eon-
struetion that will uphold it.”

24 Paysil v, Onyx Hosiery, 220
App. Div. 148, 901 N.Y.Supp. 174
(1927) ; Rice v. Miner, 89 Mise.
395, 151 N.Y.Supp. 983 (Sup. Ct.,
1915) 5 Vitagraph v. Watson, 177
Avk. 984, 8 S.W.(2d) 459 (1928) ;
ResTATEMENT, CONTRACTS (1932)
§ 236(a); Witnistoxy ox  CON-
mracts (Rev. Bd, 1936) § 620.

25 Wiprgstow 0N CONTRACTS
(Rev. Bd., 1936) § 620.

26 Paramount  Xamous Lasky
Corp. V. National Theatre Co., 49
F.(2d) 64 (C.C.A. 4th, 1931);
Goldwyn Loan & Inv. Corp. 9.
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But where the unlawful portion is not separable from
the lawful, the whole contract falls.2? Where the intent
is clearly expressed, the court will not make a forced con-
struction of the terms of the agreement.2®

Many contracts for the employment of artists are
printed or mimeographed forms, which in the process of
negotiations are modified by the insertion of written pro-
visions. Written matter in a contract will be given more
effect than printed matter; it may even supersede the
latter completely.2® In an instance where the printed
form of the artist’s contract provided that he was engaged
for the run of the play ‘‘during the theatrical season of?”’
but in the blank space following this there was written
¢41918-19, this engagement to be for not less than 10
weeks,’” and the printed form also provided that the pro-
ducer could determine when the season should begin and
end, it was held that the written provisions superseded
the printed form and, therefore, the artist was guaranteed
an engagement for at least ten weeks.2°

§ 360. Same: Evidence of Usage Admissible.

If the agreement or any part thereof is ambiguous, parol
evidence may be introduced to enable the court to ascer-
tain the intent of the parties.®! Parol evidence may also

Weinfeld, 144 Mise. 159, 258
N.Y.Supp. 217 (1932); Leavitt o.

Collender Co., 216 N.Y. 310, 110
N.E. 619 (1915); Fagan v. Ulrich,

Palmer, 3 N.Y. (3 Const.) 19 166 App. Div. 342, 152 N.Y.Supp.
(1849). 37 (1915); Restaremest, CoN-

27 Semble Moller . Pickard, mracTs (1932) § 236(e); WiL-
197 App. Div. 333, 183 N.Y.Supp. uston ox Coxtracrs (Rev. Ed.,
791 (1921). 1936) § 622.

28 Dixey v. A. H. Woods, 168 20 Robertson w. Charles Froh-

App. Div. 337, 154 N.Y.Supp. 49
(1915).

29 Dutschle v. Wilson, 39 F.(2d)
406 (C.C.A. 8th, 1930) ; Robertson
v. Charles Frohman, Ine., 198 App.
Div. 782, 191 N.Y.Supp. 55
(1921) ; Poel o. Brunswick-Balke-

man, Ine., 198 App. Div. 782, 191
N.Y.Supp. 55 (1921).

31 Pathé Wixchange Co. v. Miller,
278 TFed. 997 (App. D.C., 1922);
De Carlton v. Glaser, 172 App. Div.
132, 158 N.Y.Supp. 271 (1916).

In Foxz Fim Corp. v. Springer,
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be admitted to prove an essential term of the contract
which may be lacking or incomplete in the writing, as for
example, where the duration of the engagement is not

mentioned.32

Parol evidence is admissible to explain the meaning

273 N.Y. 434, 436, 8 N.E.(2d) 23,
24 (1937), Judge Lehman said:

“Terms in common use in a
business or art may aequire a
definite meaning wunderstood by
those who use them in connection
with that business or art. In con-
struing contracts the eourts en-
deavor to arrive at the meaning
intended by the parties. The
courts endeavor to apply the defi-
nitions accepted by both parties,
though such definitions may be
unknown to lexicographers. The
parties may if they choose use
their own special dictionaries, but
when they ask the uninitiated to
construe their contracts they must
furnish them with the distionaries
they have used.

“They have not done so in this
case. . The parties have used
language understood, we must
assume, by those cognizant of the
special or technical meaning of
words used in the profession or
art of the parties, Ir that lan-
gnage we are illiterate. . . . It
(the court) must he informed of
the meaning of the language as
generally understood in that busi-
ness, in the light of the customs
and practices of the business. It
must be made literate in a lan-
guage in which it is now wun-
schooled.”

321n De Carlton v. Glaser, 172
App. Div. 132, 158 N.Y.Supp. 271

(1916), the producer engaged the
artist through an exchange of tele-
grams, in which no mention of
term was made. Previously the
producer had had oral conversa-
tions with the artist about the
length of the * engagement. The
artist was discharged after two
weeks notice. In an action by the
artist, it was held reversible error
for the trial court to execlude the
parol evidence offered by the pro-
ducer to show a usage in the
theatrieal husiness to the effect that
two weeks notice was sufficient
where there was no agreement as
to the length of the engagement.
Where telegrams do not show a
complete and unambiguous con-
tract, parol evidence is admissible
to prove its terms.

In Tatterson v. Suffolk Mfyg.
Co., 106 Mass, 56, 58 (1870) the
Court said:

“There was no express stipula-
tion, either written or oral, which
fixed the time for the continuance
of the employment of the plaintiff
by the defendant. That element of
their contract depended upon the
understanding and intent of the
parties; which could be ascertained
only by inference from their writ-
ten and oral negotiations, the
usages of the business, the situa-
tion of the parfies, the nature of
the employment, and all the ecir-
cumstances of the case.”
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which usage in the radio broadcasting industry has given
to words or terms in the agreement.®® Where the contract
for the employment of an artist for a theatrical engage-
ment stated that it was for the ‘‘regular season’’, evidence
was held admissible to show the common understanding of
that term.34 '

The judgment of the trial court was reversed where it
excluded evidence offered by the defendant producer to
show that, where the duration of the artist’s engagement
was not mentioned in the agreement, the usage was that
the artist was entitled only to two weeks notice upon dis-
charge.®® In another case, the plaintiff failed to recover
where the contract stated its term to be for three seasons,
but no evidence was introduced of a usage in the theatrical
profession as to the meaning of such a phrase so as to
make the duration of the artist’s engagement definite.3®
Where a motion picture producer contracted to give the
plaintiff artist the ‘‘star part’’, it was held, in the absence
of evidence as to its meaning in the motion picture indus-
try, that the phrase is synonymous with ‘‘sole star’’.37

Where there is neither ambiguity nor failure to express
completely the terms of the contract between the artist
and the producer, and the rights of both are fixed by the
law, no evidence is admissible to show a usage.®® In mno
case may evidence of a usage be admitted to change or

33 Newhall w». Appleton, 114 secason of 1902 and 19037 to the
N.Y. 140, 21 N.E. 105 (1889); jury.
Dapa wo. Tiedler, 12 N.Y. 40 35De Carlton w». Glaser, 172
(1854) ; Hinton v. Locke, 5 Hill. App. Div. 132, 158 N.Y.Supp. 271
437 (1843). See also Fox Film  (1916).
v Corp. v. Springer, 273 N.Y. 434, 36 Melntosh o. Miner, 37 App.
8 N.E.(2d) 23 (1937). Div. 483, 55 N.Y.Supp. 1074
34 Tovering ». Miller, 218 Pa. (1899).

212, 67 Atl. 209 (1917).

In Strafford v. Stetson, 41 Pa.
Sup. Ct. 560 (1910) it was held
not error to submit the gquestion
of the duration of ‘“the theatrieal

37 Nichols v. Wharton, 179 App.
Div. 62, 166 N.Y.Supp. 51 (1917).

38 Hart ». Cort, 165 App. Div.
583, 151 N.Y.Supp. 4 (1914).
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vary the contract made.®® Such evidence is admissible
only to ascertain with greater certainty the intention of
the parties at the time they entered into their agreement.4®

‘Whether or not a usage exists and what weight should
be given thereto are questions of fact.*' However, a pre-
sumption of law may arise that the contracting parties
knew of and agreed with reference to a certain usage.*2
The rule in this connection is laid down by the New York
Court of Appeals, as follows: 43

“It is for the jury then, under proper instructions from
the court, to take all the evidence in the case; that as to the
existence, duration and other characteristics of the custom
or usage, and that as to the knowledge thereof of the parties;
and therefrom to determine whether there is shown a custom
of such age and character, as that the presumption of law will
arise, that the parties knew of, and contracted in reference
to it; or whether the usage is so loeal and particular, as
that knowledge in the party to be charged must be shown
affirmatively or may be negatived.’”’

The usage must be reasonably well settled and uni-
form.** Before a usage may be relied upon it must be
pleaded,*® or it may not be proved.*® The usage must
be pleaded in full with the allegation that it was known
to the artist and the producer at the time they entered

39 Fahy w. Irving Trust Co., 44 Newhall ». Appleton, 114

247 App. Div. 767, 286 N.Y.Supp.
578 (1936).

40 Newhall w». Appleton, 114
N.Y. 140, 21 N.E. 105 (1889);
Mutual Chemical Co. ». Marden,
ete.,, Co., 235 N.Y. 145, 139 N.I.
221 (1923).

41 Walls ». Bailey, 49 N.Y. 464
(1872).

42 Walls v. Bailey, 49 N.Y. 464
(1872) ; Newhall v. Appleton, 114
N.Y. 140, 21 N.E. 105 (1889).

43 Walls v. Bailey, 49 N.Y. 464,
477 (1872).

N.Y. 140, 21 N.E. 105 (1889).

45 Beard v. Marine Lighterage
Corp., 296 Fed. 146 (E.D.N.Y.,
1924); Simms ». Sullivan, 100 Or.
487, 198 Pac. 240 (1921).

46 Globe & Rutgers Fire Ins.
Co. o. Losher, Whitman & Co.,
126 Mise. 874, 215 N.Y.Supp. 225
(1926) ; Bender ». South, 189 Ky.
623, 2256 S.W. 504 (1920); Men-
denhall ¢. Sherman, 193 Mo. App.
684, 187 S.W. 271 (1916).
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into the contract, and further, that the usage was well
recognized and established in the profession.*?

§ 361. Duration of Engagement.

The duration of the engagement of the artist by the
producer is an essential term of their contract and must
be definite.*® An agreement for the employment of an
actor for the ‘‘season’’ has been held to be definite under
the evidence.*® However, the court refused to enforce a
contract of theatrical employment which was for three
seasons, each of which was to commence at a certain time
and ‘‘to continue as long as the same may be mutually
agreed upon’’; the term of employment in this agreement
was regarded as too indefinite.5°

‘Where an actress was engaged for a theatrical produc-
tion for the season to begin on May 12, 1902, in which
contract there was a provision as to performance during
the Christmas holiday week, it was held that the duration
of the engagement was not too indefinite to be enforced as
an executory obligation.®’! Where an offer was made for
a ‘‘long engagement’’ and was accepted by the producer,
the duration of the employment was held to be too indefi-
nite and the engagement was one at will.52

An engagement was ruled to be for the season rather
than for the run of a particular play where the evidence
showed that the producer’s agent engaged an actress for
a particular play, but said, ‘‘This means a permanent thing
for you in New York, from the opening until the balance

47De Carlton v. Glaser, 172 49 Spahn v. Winter Grarden, 138

App. Div. 132, 158 N.Y.Supp. 271
(1916) ; Hart v. Cort, 84 Mise. 44,
144 N.Y.Supp. 627, affd. 165 App.
Div. 583, 151 N.Y.Supp. 4 (1913);
Newhall ». Appleton, 114 N.Y.
140, 21 N.E. 105 (1889).

48 Arliss v. Herbert Brenon
Film Corp., 230 N.Y. 390, 130
N.E. 587 (1921) (actor wersus
motion picture produecer).

N.Y.Supp. 446 (Sup. Ct., 1912).

50 McIntosh v. Miner, 37 App.
Div. 483, 55 N.Y.Supp. 1074
(1899).

51 Shubert v. Angeles, 80 App.\

Div. 625, 80
(1903).

52 Gray ». Wulf, 68 Il App.
376 (1896).

N.Y.Supp. 146
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of the season,”” and assured her that the play would be
successful, stating the length of the season.53

In many cases the parties do not specify the duration
of the period of employment of the artist in express terms.
Such is often the situation where the agreement is the
result of an exchange of letters or telegrams, or where the
contract is oral and only confirmed by a writing. It is then
the task of the court to ascertain the apparent intention
of the parties from any circumstances which can be shown
to prove a definite intention with respect to the length of
the engagement.5* This is a question of fact.55

Where the contract is in fact oral, and a writing merely
recites or confirms the agreement, parol evidence of the
intention of the parties as to the length of the employment
is admissible since the oral agreement is the real contract.5®

Testimony as to what constitutes the duration of the
‘‘season’’ stated in a written contract is also admissible.5?
If no evidence of the intention of the parties as to the
duration of the artist’s engagement is available, or the
evidence introduced is insufficient to show a definite inten-
tion, the employment is indefinite in time; the continuance
thereof is subject to the will of either the artist or the
producer.©® ‘

‘Where no definite period of employment is expressed
in the contract and no implication thereof is possible from

53 Sherwood . Crane, 12 Mise.
83, 33 N.Y.Bupp. 17 (Com. PI,
1895).

54 WiLnisToN O
(Rev. Ed., 1936) § 39.

55 Sherwood ». Crane, 12 Mise.
83, 33 N.Y.Supp. 17 (Com. PIl,
1895); Fellows v, Fairbanks Co.,
205 App. Div. 271, 199 N.Y.Supp.
772 (1923); Tatterson ». Suffolk
Mfg. Co., 106 Mass. 56 (1870).

56 Perry . Bates, 115 App.
Div. 337, 100 N.Y.Supp. 881
(1906).

CONTRACTS

57 See Spahn v. Winter Garden,
138 N.Y.Supp. 446 (Sup. Ct,
1912).

58 Watson ». Gugino, 204 N.Y.
535, 98 N.E. 18 (1912); Martin
v. N. Y. Life Ins. Co., 73 Hun
496, 26 N.Y.Supp. 283 (1893);
Thill ». Hoyt, 37 App. Div. 521,
56 N.Y.Supp. 78 (1899) (actress
engaged for trial during rehearsals
is employed at will).

‘Wirniston on Cowntracrs (Rev.
Id., 1936) § 39.
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the evidence, an agreement to pay the artist a fixed amount
as compensation for a definite period of service does not
raise the presumption that the employment was for a
definite period.®® Thus, a provision in a contract that the
producer will pay the artist a sum certain per week does
not create an engagement for the definite period of a week,
but rather constitutes a hiring at willL® Nor does an
agreement to pay a certain sum for a year’s services create
a definite term for the artist’s engagement.®!

Mr. Williston suggests that the contrary is a fair rule.62
In accordance with his view, the engagement of an artist
at a sum certain per month would create an employment
for one month.%® The continuance of the employment after
the end of the period would create another contract for a

similar period by implication of fact.

59 Watson v. Gugino, 204 N.Y.
535, 98 N.E. 18 (1912); Martin ».
N. Y. Life Ins. Co., 73 Hun 496,
26 N.Y.Supp. 283 (1893) ; WirLis-
ToN oN CownrTracTs (Rev. Ed,
1936) § 39; See MecCullough
Iron Co. w. Carpenter, 67 Md.
554, 557, 11 Atl. 176 (1887).

60 Watson v. Gugino, 204 N.Y.
535, 98 N.E. 18 (1912).

6! Martin ». N. Y. Life Ins. Co.,
73 Hun 496, 26 N.Y.Supp. 283
(1893).

82 WiLnisToN o
(Rev. Ed., 1936) § 39.

62 At least such a statement in
the contract should be one of the
clements used in deciding whether
the term was definite. WrirnisTon
oN CoxTracrs (Rev. Ed., 1936)
§ 39.

In Pfiester v. Western Union
Tel. Co., 282 TIL. 69, 118 N.E. 407,
409 (1917), the Court said:

“The message of the Milwaukee
Club to plaintiff (baseball player)

CoNTRACTS

did not expressly say its offer was
$300 per month for the season,
but both that elub and the plaintiff
knew the custom and practice of
contracting for the playing season
of some six months, and it will be
implied, in the ahsence of an ex-
pressed contrary intention, that it
contracted with reference to such
known custom and usage. . . .
While a contract providing for
payment at or for stated intervals,
may create a presumption that the
hiring was for corresponding inter-
vals, the circumstances attending
the hiring . . . . should be looked
to in determining the length of
the employment. Smith v. Theo-
bald, 86 Ky. 141, 5 S.W. 394.
Applying this rule to the facts in
this ease, we think the contract, if
entered into had the telegram been
received and its terms accepted,
would have been for the haseball
season of 1912.”
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§ 362. Renewal of Contracts for Services of Artists.

‘Where the engagement of the artist is for a definite
period, such as a week or month or year, and he is retained
by the producer after the expiration of such period, the
implication is that the artist has been re-engaged for a
similar period at the same remuneration.®* The executory
obligations of the artist and the producer to each other
are thereby renewed. If the original contract was for a
period in excess of one year, the automatic renewal thereof
would nevertheless be for a period of one year.®® Where
the term of the original engagement was for a period of
less than one year, then the automatic renewal thereof is
for a period co-extensive with the original term.®®

‘Where the artist and the producer upon the expiration
of the original period enter into an agreement which modi-
fies an essential term of the contract although the new
agreement does not change the duration period, there is
no renewal but a new contract.” Therefore, where the
new agreement is oral and the period is at least a year,
the artist cannot recover in an action for salary due, since
the new oral agreement is unenforceable under the Statute
of Frands.®®

§ 363. Termination of Artist’s Engagement.

The artist and the producer may provide in their agree-
ment when and how the engagement shall terminate. In
one case, the artist agreed to render services to the pro-
ducer ‘‘for any period less than ten months, at the option

64 Adams . Fitzpatrick, 125
N.Y. 124, 26 N.E. 143 (1891);
Carter v. Bradlee, 245 App. Div.
49, 280 N.Y.Supp. 368 (1935);
Laparr oN MASTER AND SERVANT
(2d ed., 1913) §§ 230, 232.

65 Wade v. Robt. Arthur Thea-
tres Co., 24 T.L.R. 77 (Eng,
1907); Brighton ». H. B. Claflin
Co., 84 App. Div. 557, 82 N.Y.
Supp. 667 (1903).

65 See Wood ». Miller, 78 Mise.
377, 138 N.Y.Supp. 562 (1912).

67 Lonsdale v. J. A. Migel, Inc.,
222 App. Div. 197, 225 N.Y.Supp.
593 (1927). Sce Wheeler ». Woods,
120 N.Y.Supp. 80 (Sup. Ct.,
1909).

68 Tionsdale v. J. A. Migel, Inec.,
222 App. Div. 197, 225 N.Y.Supp.
593 (1927).
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of either party,”” commencing on a certain day. The agree-
ment provided that it might be cancelled ““at any time by
either party giving two weeks notice to the other in writ-
ing”. Tt was held that this was an engagement for no
more than ten months with the right of either party to
terminate it on two weeks notice.5®

In another case, the producer employed the plaintiff as
manager of his opera company ‘‘until the close of the
season, which will not last longer than the middle of May’’.
The plaintiff on behalf of the producer entered into eon-
tracts with performers, which provided that, ‘‘in case of
the serious or prolonged illness of . . . the leading
soprano, this contract shall be terminated and cancelled.’’
The leading soprano became seriously ill and thereafter
the opera company was disbanded and salaries due were
paid. Plaintiff himself participated in causing such a ces-
sation of activities. The court held that the disbandment
was the ‘‘close of the season’’ within the plaintiff’s con-
tract with the producer.7®

Where a contract provided for an engagement of the
artist during the ‘‘season of 1918-19, this engagement to
be for not less than 10 wecks,’” that during the engagement
either party might annul the agreement upon two weeks
notice, and that the producer reserved the right to cancel
the contract at any time before the opening of the season,
it was held that the artist had been guaranteed ten weeks
employment; the contract could not be terminated prior
to the expiration of ten weeks.”!

Where the engagement is an indefinite employment at
will, it is ordinarily the rule that no notice is required to
terminate the relation.”? But in the so-called ‘‘legitimate’’
theatrical profession, such a relation can only be termi-
nated upon two weeks notice.”® Of course, evidence is

69 Howe v. Robinson, 13 Mise. 71 Robertson o. Chas. Frohman,
256, 34 N.Y.Supp. 85 (Com. PL, TIne. 198 App. Div. 782, 191 N.Y.
1895). Supp. 55 (1921). See § 386 nfra.

70 Strakoseh wv. Strakoseh, 11 728ce § 286 infra.
N.Y.Supp. 251 (City Ct., 1891). 73De Carlton v Glaser, 172
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admissible to show that such custom exists.”* Quaere:
To what extent is this custom applicable to the engage-
ment of ‘‘legitimate’ theatrical artists for broadecast
performances?

Termination of the engagement of the artist may occur
by operation of law. Whether the contract is for a definite
or indefinite term, the death of the artist works a termi-
nation of the contract.”® It is the general view that the
death of the employer terminates a contract for personal
services.”®

Tt follows that in the case of serious and protracted
illness of the artist, the producer should, in order to carry
on his ‘enterprise, have the right to declare the contract at
an end.?? This is the rule except as slightly modified to

avoid arbitrary acts on the part of the producer.”®

App. Div. 1382, 158 N.Y.Supp. 271
(1916) ; Briscoe wv. Litt, 19 Mise.
5, 42 N.Y.Supp. 908 (1896); Hall
». Aronson, N.Y.L.J., Mar. 16, 1891;
Hart ». Thompson, 39 App. Div.
668, 57 N.Y.Supp. 334 (1899).
In the last mentioned case, the
Court said at page 669:

“The evidence shows that there
was a custom at the time in the
theatrical profession where 10
definite contract of employment
has been made, to give on the one
part, and accept on the other, a
notice of two weeks to terminate
an employment, and that in pur-
suance of such eustom, that notice
was given to the plaintiff.”

See Haines v. Thompson, 2 Mise.
385, 21 N.Y.Supp. 991 (1893).

74 Hart v. Thompson, 39 App.
Div. 668, 57 N.Y.Supp. 334
(1899). See § 360 supra.

75 This is the general rule as to
all personal service contracts.
Mulqueen v. Connor (lawyer) 65

T.(2d) 365 (C.C.A. 24, 1933);
Blakely ». Sousa (manager), 197
Pa. 305, 47 Atl. 286 (1900);
Winrtsron oN ConrracTs (1920)
§ 1940.

76 WiLuistoN oN  CONTRACES
(1920) Sec. 1941. See In re Rosen-
berg’s Will, 213 App. Div. 167,
209 N.Y.Supp. 315 (1925).

77 In Shaw v. Ward, 170 N.Y.
Supp. 36, 38 (Sup. Ct., 1918), the
Court said:

“Tt may be that, in a contract
for services ecovering a consider-
able period of time, limited and
unimportant absence for unavoid-
able cause may not be treated as
a breach of the contract as a
whole; but where the breach is
manifestly scrious, and, as in the
case at bar, goes to the very root
of the entire contraet, it is quite
clear that the employer must be at
liberty to ftreat the econiraet as
terminated.”

78 Spaulding v. Rosa, 71 N.Y.
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§ 364. Contracts for Satisfactory Serviees.

The radio broadecast artist is often engaged by the pro-
ducer on a satisfaction basis, that is, the performance of
the artist shall be rendered to the satisfaction of the
producer. In an ordinary employment contract where the
services are not unusual or performed by the exercise of
special skill, such a satisfaction provision does not allow
arbitrary or capricious discharge of the servant by the
employer. The discharge must be made in good faith,7®
which, in accord with the state of the evidence, is a question
of fact for the court or jury.

However, a contract for the services of an artist is one
involving the exercise of taste, fancy, sensibility or opin-
ion. In such a case, the rule is generally different. The
fact that the artist agreed to render such services to the
satisfaction of the producer in itself indicates that the
artist considered the producer the sole judge of the quality
of his services. The artist may be discharged by the pro-
ducer irrespective of the good faith or genuineness of the
dissatisfaction of the producer.8® The court will not usurp
the prerogative of the producer as the sole judge as to
whether the artist’s services are satisfactory to him.

40 (1877); Fahey v. Kennedy, 230 o. Max Heit Dress Co., 151 Mise.
App. Div. 156, 243 N.Y.Supp. 396 241, 271 N.Y.Supp. 275 (1934);
(1930). There the Court said: Carter v. Bradlee, 245 App. Div.
“Where the services to be ven- 49, 280 N.Y.Supp. 368 (1935).
dered are of immediate necessity Adccord: Fuller o, Downing, 120
or are of a special character that App. Div. 36, 104 N.Y.Supp. 991
no ordinary person ean perform  (1907). Contra: Kramer o, Wien,
them, and it is necessary to obtain 92 Mise. 159, 155 N.Y.Supp. 193
the services of a skilled person in  (1915) (where contract provided
order to continue the business, the “to the entire personal satisfac-
protracted illness of such an em- tiom”).
ployee furnishes ground for the 80 Crawford ». Mail & Express
employer to declare the contract Pub. Co., 163 N.Y. 404, 57 N.E.
at an end.” 616 (1900) (writer); Peverly o.
79 Studner ». H. & N. Carbure- Poole, 19 Abb. N.C. 271 (1886)
tor Co., Inc., 185 App. Div. 181, (chorister). Aeccord: Wynkoop
172 N.Y.Supp. 836 (1918); Zitlin Hallenbeck Crawford Co. v, West-
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The problems in this situation would seem to be whether
the parties have contracted for the exercise of personal
taste, judgment or opinion and whether the producer is
to be personally satisfied. If so, the general rule applies.?'

Various cases in New York 2 have attempted to dis-
tinguish and limit this rule.2® However, these cases mainly
concern employments which raise questions of ordinary
services involving mechanical fitness or operation fitness.
Their holdings require that the dissatisfaction be genuine
and not feigned.®4

Only one other case involving an artist has imposed the
good faith requirement.®® Amnother case ¢ which has been

ern Union Tel. Co., 268 N.Y. 108,
196 N.E. 762 (1935); ResraTs-
mexT, CowrracTs (1932) § 265.

81 Saxe v. Shubert, 57 Mise. 620,
108 N.Y.Supp. 683 (1908) (actor);
Weaver o. Klaw, 16 N.Y.Supp.
931 (City Ct., 1891) (actor);
Aquinto v. C. C. Fisher, Inec., 165
N.Y.Supp. 369 (Sup. Ct., 1917)
(musician).

82 Aquinto ». C. C. Fisher, Inc,
165 N.Y.Supp. 369 (Sup. Ct,
1917) (musician); Saxe v. Shu-
bert, 57 Mise. 620, 108 N.Y.Supp.
683 (1908) (actor); Crawford wv.
Mail & Express Pub. Co., 163 N.Y.
404, 57 N.E. 616 (1900) (writer);
Weaver v. Klaw, 16 N.Y.Supp. 931
(City Ct., 1891) (actor); Peverly
9. Poole, 19 Abb. N.C. 271 (1886)
(chorister) ; Studner o. H. & N.
Carburetor Co., Inc., 185 App. Div.
131, 172 N.Y.Supp. 836 (1918);
Zitlin ». Max Heit Dress Corp.,
151 Mise. 241, 271 N.Y.Supp. 275
(1934) and cases cited therein;
Carter v. Bradlee, 245 App. Div.
49, 280 N.Y.Supp. 368 (1935).

83 Orawford v. Mail & Express
Pub. Co., 163 N.Y. 404, 57 N.E.

616 (1900) is the leading case in
favor of the general rule. It has
been approved in Wynkoop, etc.,
Co. v. Western U. Tel. Co., 268
N.Y. 108, 113, 196 N.E. 762 (1935).

84 Aquinto . C. C. Fisher, Inc.,
165 N.Y.Supp. 369 (Sup. Ct.,
1917) (musician) ; Saxe v. Shubert,
57 Mise. 620, 108 N.Y.Supp. 683
(1908) (actor); Crawford v. Mail
& Express Pub. Co., 163 N.Y.
404, 57 N.E. 616 (1900) (writer);
Weaver v. Klaw, 16 N.Y.Supp.
931 (City Ct.,, 1891) (actor);
Peverly v. Poole, 19 Abb. N.C. 271
(1886) (chorister); Studner  w.
H. & N. Carburetor Co., Inc., 185
App. Div. 131, 172 N.Y.Supp. 836
(1918) ; Zitlin v. Max Heit Dress
Corp., 151 Mise. 241, 271 N.Y.
Supp. 275 (1934) and cases cited

therein; Carter o. Bradlee, 245
App. Div. 49, 280 N.Y.Supp. 368
(1935).

85 Parker v. Hyde & Behman
Amusement Co., 53 Mise. 549, 103
N.Y.Supp. 731 (Sup. Ct., 1907).

86 Smith v. Robson, 148 N.Y.
952, 42 N.E. 677 (1896).




§ 364 Tae Arrist anp THE PropUCER 709

cited 37 as seeking to impose the good faith requirement
turned on the construction of the contract. The Court
held ‘“‘good faith’’ to be an express requirement of the
contract. This decision therefore does mnot modify the
rule in New York.

In several jurisdictions, the rule has been expressly
modified even as to artists. This is true of California,®
Massachusetts 8 and the Federal Courts® which impose
the good faith requirement.

A distinction is drawn between contracts which provide
for “‘satisfactory services’’ and those which require ““serv-
ices satisfactorily performed””. The latter provision
raises a question of fact for the jury as to whether the
services were performed so as to satisfy the requirements
of the contract.?’ Where the agreement provided that
the producer would pay a broadeast artist ‘‘for the satis-
factory performance of his duties”, the question raised
was whether the producer was reasonably dissatisfied ; no
question of personal dissatisfaction was involved.®2
Where the producer may ‘“deem’’ the services unsatis-
factory, he has an absolute right of discharge.®® Where
the contract is for ‘‘satisfactory services,”’ the case is
within the general rule and a discharge by the producer
who claims to be dissatisfied is not wrongful.

Tt has been held that a contract which contains a per-
sonal satisfaction clause lacks mutuality to sustain the

87 See Fromuice & ScEwarTz, 1916); Gilman v. Lamson Co.,

Law or Morion Prcrurms (1917)
113, n. 43.

88 Schuyler v. Pantages, 54 Cal.
App. 83, 201 Pae. 137 (1921)
(vandeville performer).

89 T'ried . Singer, 242 Mass.
527, 136 N.E. 609 (1922) (bur-
lesque performer). Sce Rooney
v. Weeks, 194 N.E. 666 (Mass.,
1935) (radio voealist).

99 Ameriecan Musie Stores .
Kussell, 232 Fed. 306 (C.C.A. 6th,

4

234 Fed. 507 (C.C.A. 1st, 1916).
Contra: Kendall v. West, 196 IIL
221, 63 N.E. 683 (1902).

91 Hydecker «». Williams, 18
N.Y.Supp. 586 (Com. Pleas, 1892).

92 Rooney v. Weeks, 194 N.E.
666 (Mass., 1935).

93 Glyn v. Miner, 6 Misc. 637,
27 N.Y.Supp. 341 (Com. Pleas,
1894); Contra: Schuyler v. Pan-
tages, 54 Cal. App. 83, 201 Pae.
137 (1921).
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issuance of a negative injunction restraining the artist
from rendering his services for another.®* However,
mutuality is present where the agreement provides that
the producer would pay the artist ‘“‘for the satisfactory
performance of his duties’’, since this provision raises the
question of reasonableness so as to make the engagement
one not terminable at will.®5

Where the agreement expressly or by implication pro-
vides that the services are to be satisfactory to the pro-
ducer, the artist must prove such satisfaction to recover
under the contract.?® Where the provision is that the
producer may discharge if satisfied that the artist is
incompetent, his good faith is a question for the jury.®?

‘Where the services are to be satisfactory to a corpo-
rate producer, an authorized local agent or manager may
exercise the right of discharge for the producer.® But
where an individual is named as ‘‘the sole arbiter and
judge,”” whether the producer is individual or corporate,
that person alone may discharge on the ground of
dissatisfaction.®?

94 Kenyon w». Weissberg, 240 97 Saxe ». Shubert, 57 Mise. 620,

TFed. 536 (S.D.N.Y., 1917).

95 Rooney ». Weeks, 194 N.E.
© 666 (Mass., 1935).

96 T'ried w». Singer, 242 Mass.
527, 136 N.E. 609 (1922); Rooney
v. Weeks, 194 N.E. 666 (Mass.,
1935).

108 N.Y.Supp. 683 (1908); See
WiLListoN oN ConTraCTS, (Rev.
Ed., 1936) § 1014.

98 Schuyler ». Pantages, 54 Cal.
App. 83, 201 Pae. 137 (1921).

99 Lipschutz ». Proctor, 95 N.Y.
Supp. 566 (Sup. Ct., 1905).
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§ 365. Discharge of Artist by Producer: Burden of Proof.

‘Where the artist complains of a wrongful discharge by
the producer, he has the burden of proof on the whole
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case.! The artist establishes a prima facie case by the
proof of a valid employment contract and discharge by
the producer® which has prevented him, thongh ready
and willing, from further performing his part of the con-
tract.®* The establishment of a prima facie case by the
artist imposes upon the producer the burden of going
forward with evidence showing that the discharge was
justifiable.*

Where the justification relied on by the producer is the
breach of a condition precedent by the artist, the latter,
having the burden of the whole case, must prove perform-
ance of that condition precedent in order to recover.®
The artist must bring himself within all the terms of the
contract to prevail ultimately.®

§ 366. Justifiable Discharge: Breach of Reasonable Rules and
Regulations.

Rules and regulations include orders, commands,
requirements and whatever is ordinarily meant by this
phrase.

The principal duty of the artist is obedience to all rea-
sonable rules and regulations of the producer which are
not inconsistent with the contract.” Where the agreement
expressly provides that the artist will obey or abide by
or conform to all rules and regulations of the producer,
such a clause contemplates only reasonable and necessary
rules and regulations.®? Kven where the agreement to
obey reasonable rules and regulations is not expressly

I Zitlin ». Max Heit Dress Co.,
151 Mise. 241, 271 N.Y.Supp. 273
(1934).

2 Ibid.

3 Vernon v. Rife, 294 S.W. 747
(Mo. App., 1927).

4 Tbid.

5 See Fisher v. Monroe, 11 N.Y.
Supp. 207 (City Ct., 1890).

6 Broughton ». Kalich, 185 N.Y.
Supp. 318 (Sup. Ct., 1920).

7 May ». N. Y. Motion Picture
Corp., 45 Cal. App. 396, 187 Pas.
785 (1920); Dixey v. Puneh &
Judy Theater Co., 166 N.Y.Supp.
367 (Sup. Ct. 1917); Tisher w.
Monroe, 11 N.Y.Supp. 207 (City
Ct., 1890); MgcuEM ON AGENCY
(1923) § 607.

8 Morrison ». Hurtig & Seamon,
198 N.Y. 352, 91 N.E. 842 (1910).
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made, the law will imply such a promise.? The breach
of the artist’s duty to obey all reasonable rules and regu-
lations is sufficient justification for the discharge of the
artist by the producer to free the latter of any liability
therefor.'®

In determining whether a certain rule is reasonable, all
the circumstances must be considered.!' The motive of
the producer in formulating a certain rule is immaterial.
Therefore, an order may be reasonable even though the
producer issued it with knowledge that the artist would
leave his engagement rather than obey.'2

The reasonableness of the order must be decided by the
court or jury. In Corrigan v. E. M. P. Producing Co.,'®

it was said:

““Where the reasonableness of the master’s order depends
upon undisputed facts, and the inferences from the facts
found or admitted all point one way, the question as to the
reasonableness of the order or rule is one of law for the
court, and not a question of fact for the jury. Where, how-
ever, the reasonableness of the order does not rest wholly upon
undisputed facts, or its reasonableness is not so apparent that
but one inference can reasonably be deduced from the proved
or admitted facts, it is for the jury to determine whether
the order is reasonable or not.’’!4

Where the artist agrees to report for rehearsals
promptly when notified to do so, but is frequently tardy,

9 May ». N. Y. Motion Picture
Corp., 45 Cal. App. 396, 187 Pae.
785 (1920); Morrison v. Hurtig
& Seamon, 198 N.Y. 352, 91 N.E.
842 (1910); Violette ». Rice, 173
Mass. 82, 53 N.E. 144 (1899).

10 May v». N. Y. Motion Picture
Corp., 45 Cal. App. 396, 187 Pac.
785 (1920); Dixey v. Punch &
Judy Theater Co., 165 N.Y.Supp.
357 (Sup. Ct, 1917); Fisher o.
Monroe, 11 N.Y.Supp. 207 (City
Ct., 1890); MecaeM oN AGENCY

(1923) § 607; Morrison v. Hurtig
& Seamon, 198 N.Y. 352, 91 N.E.
842 (1910).

11 See Morrison ». Hurtig &
Seamon, 198 N.Y. 352, 91 N.E. 842
(1910).

12 May ». N. Y. Motion Picture
Corp., 45 Cal. App. 396, 187 Pac.
785 (1920).

13 74. at 404, 187 Pac. 788.

14 ¢0f.  Corrigan ». B. M. P.
Prod. Co., 179 App. Div. 810, 167
N.Y.Supp. 206 (1917).




714 Law or Rapro BroapcasTING § 367

and the producer experiences difficulty in notifying him
of the time, it is a reasonable rule to order him to be
at the studio at a certain hour every day whether he is
to perform or not.'® It is reasonable for the producer to
make a rule that all publicity for the program should
emanate from him.'® Where the artist has agreed to buy
all necessary costumes, it may be reasonable under the
circumstances to require him to buy new and additional
costumes.'”?

To be sufficient justification for the discharge of the
artist, it is the preferable view that the breach of the
reasonable rule be willful.'® ‘A willful disobedience is
an intentional disobedience.”’ '® It is not necessary that
the artist bear any malice or commit a wrong against
the producer to constitute an intentional violation. What
is meant is that the act or omission was purposely and
knowingly done.

§ 367. Same: Insubordination and Disobedience: Refusal to
Play Role Assigned.

Where the artist is insubordinate and disloyal, the
producer may justifiably discharge him without liability.2°

Is it disobedient or insubordinate for an artist to refuse
to play an assigned role in a broadeast program? Where
an opera singer refused to sing the tenor role in a certain
opera without any reason, the court held that the jury
should decide whether the discharge was justified.?!
Where the artist agreed to play any role assigned to him

15 May ». N. Y. Motion Pieture
Corp., 45 Cal. App. 396, 187 Pae.
785 (1920).

16 Dixey v. Punch & Judy Thea-
ter Co., 165 N.Y.Supp. 357 (Sup.
Ct., 1917).

17 Morrison ». Hurtig & Sea-
mon, 198 N.Y. 352, 91 N.E. 842
(1910).

18 May o. N. Y. Motion Picture
Corp., 45 Cal. App. 396, 187 Pac.

785 (1920); Goudal v. C. B. De-.

Mille Pietures Co., 118 Cal. App.
407, 5 P.(2d) 432 (1931).

19 May v. N. Y. Motion Picture
Corp., 456 Cal. App. 396, 187 Pae.
785 (1920).

20 Berg v. Just Because, Ine,
205 App. Div. 31, 199 N.Y.Supp.
66 (1923).

21 Zenatello v. Hammerstein, 231
Pa. 56, 79 Atl. 922 (1911); See
Makletzova v. Diaghileff, 227 Mass.
100, 116 N.E. 231 (1917).
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by the producer, a refusal by him to play an assigned role
justified a discharge by the producer.22 Of course, the
contract may provide otherwise.

In some cases, the artist has been permitted to refuse
to play assigned roles upon reasonable grounds.2® It has
been held that a refusal to play a certain role for artistic
reasons did not make the discharge wrongful since the
contract did not limit the roles which could be assigned
to the artist.?* It would seem to be a general rule that
the discharge of an artist for refusal to play a certain
role, in the absence of a contract provision to the contrary,
is justified.

Since such a rule seems harsh and an interference with
the artistic and intellectual integrity of the artist, the
courts have not pursued it to an extreme in certain cases.
Thus, a dramatic actress could lawfully refuse or object
to appear in a comedy part.*® Whether such refusal or
objection is in good faith is a dominant question and is
for the jury.2®6 To preserve his artistic integrity, the
performer may object, even insistently, to an inter-
pretation of the role which the producer directs or
requires.

On this point, a California court in a well reasoned
opinion has said: 27

“To constitute a refusal or failure to perform the conditions
of a contract of employment . . . there must be, on the part
of the actress, a wilful act or wilful miseonduet . . . a condi-
tion which is absent when the actress uses her best efforts to
give an artistic performance and to serve the interests of
her employer. . . .

“Hven in the most menial forms of employment there will

22 Standing ». Brady, 157 App. 25 Fgsanay Film Mfe. Co. w.
Div. 657, 142 N.Y.Supp. 656 Lerche, 267 Fed. 353 (C.C.A. 9th,
(1913). 1920).

23 Hissanay Film Mfg. Co. w. 26 Rafalo ¢. Edelstein, 80 Mise.
Lerche, 267 Fed. 353 (C.C.A. 9th, 153, 140 N.Y.Supp. 1076 (1913).
1920). 27 Goudal v. C. B. DeMille Pie-

24 Rafalo ». Xdelstein, 80 Mise. tures Co., 118 Cal. App. 407, 5
153, 140 N.Y.Supp. 1076 (1913). P.(2d) 432, 435 (1931).
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exist cireumstances justifying the servant in uestioning the
order of the master . .. when the employment is of the
services of ‘a special, unique, unusual, extraordinary and
intellectual character’, as is agreed by the contract here
under consideration, to be rendered ‘conscientiously, artisti-
cally and to the utmost of her ability’, sincere efforts of
the actress to secure an artistic interpretation of the play,
even though they may involve the suggestion of changes and
the presentation of argument in favor of such changes, even
though insistently presented, do not amount to wilful dis-
obedience or failure to perform services under the contract,
but rather a compliance with the contract which basically
calls for services in the best interest of the employer.”’

A producer may not insist that the artist perform a role
inferior to that for which he was engaged.?® Where an
artist is known to the producer and to the listening public
as skilled in a certain type of role, there is a presumption
that the engagement is for similar roles.?®

The producer is not justified in discharging an artist
who refuses to perform in an obscene, lewd or seditious
program. In the ordinary theatrical presentation, the jury
would decide whether the show was obscene, lewd or
seditious.3® The revocation of a broadcast station license
by the Federal Communications Commission on the ground
that the producer broadcast an obscene program should be
equivalent to a jury finding to the same effect so as to
relieve the artist from further performance of the contract.

A leading authority on the law of the theater seems to
draw a distinction between an obscene or lewd show and
the portrayal of a lewd or immodest character, such as a.
harlot or adventurer.3! As to the latter, the artist cannot
justifiably refuse to play the role.32

28 ProprioE & Scrwarrz, Law  (1910); Rafalo v. Bdelstein, 80
or MorroN Prorures (1917) 139. Mise. 153, 140 N.Y.Supp. 1076
29 Qee Hssanay Film Mfg. Co. v.  (1913).
Lerche, 267 Fed. 353 (C.C.A. 9th, 31 ProELIcE & SCHWARTZ, Law
1920). or Momiox Prorures (1917) 139.
30 8ee Morrison o. Hurtig & 32 Thid.
Seamon, 198 N.Y. 352, 91 N.E. 842
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§ 368. Same: Refusal to Wear Costume.

While costumes are occasionally worn in radio broad-
cast performances to entertain studio audiences, there is
no such general usage. The parties should not be held to
have contracted with respect thereto unless an express
provision is contained in the contract. The agreement
between the artist and the producer should, if it is so
intended, provide for an obligation of the artist to wear
costumes. Where the contract so provides, the artist can-
not recover compensation if he refuses to wear the cos-
tume.3® The artist cannot object to the immodesty of the
costume designed.3* In theatrical or motion picture per-
formances, where costumes are generally necessary, the
artist may not unreasonably refuse to wear the costume
assigned unless the contract provides otherwise.®®

§ 369. Justifiable Discharge: Where Artist Is Incompetent.

The incompetency of the broadcast artist will be sus-
tained as a valid ground for his discharge by the pro-
ducer.3® The justification for such discharge is found in
the implied warranty by the artist that he has the requisite
skill and ability to perform the role for which he has been
engaged.3? Ience, ‘‘incompetency’’ is not equivalent to
“‘unsatisfactory’’.38

33 Rafalo v. HEdelstein, 80 Mise.
153, 140 N.Y.Supp. 1076 (1913).

34 Duff ». Russell, 14 N.Y.Supp.
134 (Sup. Ct., 1892); Dis Debar
v. Hoeffle, 4 w.va.g. 1475; Mor-
rison v. Hurtiz & Seamon, 198
N.Y. 352, 91 N.E. 842 (1910).
Frorvrice & ScEWARTZ, LAw ov
Mowron Picrures (1917) 136.

35 Thed.

36 See MecLaughlin v. Hammer-
stein, 99 App. Div. 225, 90 N.Y.
Supp. 943 (1904).

37 WinnistoN oN  CONTRACTS
(Rev. Ed., 1936) § 1014. Brandt

». Godwin, 3 N.Y.Supp. 807, 811
(1889), affd. 8 N.Y. Supp. 339
(Com. Pleas, 1890).

In Brandt v. Godwin, supra, the
Court said at page 811:

“Tt is the rule that, when a
person engages to perform a serv-
ice requiring the possession of
speecial skill and qualities, there is
an implied warranty on his part
that he is possessed of the requisites
to perform the duties undertaken,
and, if found wanting, the right
to disecharge exists.”

38 Brandt v. Godwin, 8 N.Y.
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The discharge of the artist for incompetency must be
made in good faith.®® The evidence must show that the
artist is in fact incompetent.#® It is only such incom-
petency as appears after the contract is made which jus-
tifies the discharge. Consequently, before the producer
can assert such a ground, he must give the artist a reason-
able opportunity to perform either at the rehearsal or on
an actual broadcast program.*!

‘While the performance given during the audition by
which most broadeast artists are engaged is not admissible
as evidence of incompetency, yet the performance there
rendered may be considered as a standard of competency.42
If the incompetency of the artist is evident at the com-
mencement of the rehearsals, the producer at that time
may justifiably discharge the artist.*3

§ 370. Justifiable Discharge: Illness of the Artist.

The essence of the contract between the artist and the
producer is the personal nature thereof. It is based upon
the ability of the artist to perform at the times agreed
upon. While it is unfortunate that the artist may be
unable to perform because of illness, the producer may,
however, justifiably discharge the artist without liability
therefor.#* A minor illness which is not protracted and
which does not seriously affect the broadeast of the pro-

Supp. 339 (Com. Pleas, 1890);
FrouuicE & ScEWwaRrTz, Law oF
Morton Prerurms (1917) 159.

39 Grinnell ». Kiralfy, 55 Hun
422, 8 N.Y.Supp. 623 (Sup. Ct.,
1890).

40 Charley ». Potthof, 118 Wis.
258, 95 N.W. 124 (1903) (where
it was held that it was for the jury
to decide whether the artist gave
the kind of performance contracted
for); Harley v. Henderson, Law
Times, Rep. Feb. 18, 19 (Eng,
1884) (where the evidence was

held insufficient to show that the
artist was incompetent).

41 See Walton ». Godwin, 58
Hun 87, 11 N.Y.Supp. 391 (1890).

42 See § 364 supra.

43 Thill ». Hoyt, 37 App. Div.
521, 56 N.Y.Supp. 781 (1899);
Zameo v. Hammerstein, 29 T.L.R.
217 (Eng., 1913).

44 Poussard wv. Spiers [1876]
1 Q.B.D. 410 (Eng.); Macaulay v.
Press Pub. Co., 170 App. Div. 640,
155 N.Y.Supp. 1044 (1915).
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gram will not be grounds for discharge.*® If the artist is
able to return to service within a reasonable time, there is
no ground for discharge.*®

‘Where the artist renders services which are immediately
necessary or such that no ordinary artist can perform
them, and the producer is required to secure the services
of a skilled artist to continue his broadecasts, the protracted
illness of the artist justifies his discharge.*”

In the absence of a contractual provision specifying that
the illness of the stellar artist which prevents the con-
tinuance of the broadecasts shall excuse the producer as to
the other members of the cast,*® the producer may not in
such case discharge the other artists without liability there-
for.#® But where the stellar artist is the chief performer
of a troupe which has been engaged by the producer, the
latter may justifiably discharge the whole troupe upon the
protracted illness or decease of the star.®°

45 Rubin v. International Film disability interfered so substan-

Co., 122 Mise. 413, 204 N.Y.Supp.
81 (City Ct., 1924); TFisher w.
Monroe, 11 N.Y.Supp. 207 (City
Ct., 1890).

46 Fahey v. Kennedy, 230 App.
Div. 156, 243 N.Y.Supp. 396
(1930) ; Rubin wo. International
Film Co., 122 Mise. 413, 204 N.Y.
Supp. 81 (City Ct., 1924).

In Rubin v. International Film
Co., supra, the artist was acei-
dentally injured on his way to the
studio and required medical atten-
tion. Consequently he was delayed
for a few hours. The discharge
was held not justified.

The Court said at page 417:

“That the unforeseen accident
incidentally caused the defendant a
financial loss was unfortunate, but
it does not follow necessarily, nor
is it here shown, that plaintiff’s

tially with the interests of the de-
fendant as to go to the root of
the consideration, which was, of
course, his readiness, willingness
and ability to continue to perform
and defendant’s undiminished abil-
ity to derive further benefit from
the contract.”

47 Fahey v. Kennedy, 230 App.
Div. 156, 243 N.Y.Supp. 396
(1930).

48 See Strakosch v. Strakosch, 11
N.Y.Supp. 251 (City Ct.,, 1891)
where the contract contained such
a, provision.

49 ¢f. Wentworth v. Whitney,
25 Pa. Super. 100 (1903) (dedue-
tion in salary); Gaitlin ». Searle,
1 N.Y. City Ct. 349 (1881).

50 Spaulding v. Rosa, 71 N.Y.
40 (1877).
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§ 371. Justifiable Discharge: Intoxication of Artist.

The intoxication of an artist to the extent that he is
incapable of performance, is justifiable ground for his dis-
charge by the producer.®! Since the employment of a per-
forming artist in its very nature requires sobriety, a single
instance of drunkenness at the time of broadcast or re-
hearsal is sufficient to excuse a discharge.’2 The question
i1s one of fact whether the artist was thereby rendered
incapable of performing his services.

§ 372. Same: Unfaithfulness, Insolence and Insubordination.

‘Where the conduct of the artist is such as threatens the
best interests of the producer, or is not an homnest, faith-
ful performance of the artist’s services, a discharge is
justified.®3 : '

The assault by one member of the cast of another has
been held ground for discharge.’4

The producer may, without liability, discharge an in-
solent artist 5% or one who smokes while on duty in viola-
tion of express orders.5®

§ 373. Same: Immoral Conduct or Indecent Language.
An early case held that immoral or lewd conduct on the
part of the artist sufficiently justified a discharge by the

51 Bass Furnace Co. ». Qlass-
cock, 82 Ala. 452, 2 So. 315
(1886) ; Brown v. Baldwin & Glea-
son Co., 13 N.Y.Supp. 893 (Com.
Pleas, 1891) ; Gonsolis v. Gearhart,
31 Mo. 585 (1862). Cf. Linton v.
Unexcelled Fireworks Co., 124 N.Y.
533, 27 N.E. 406 (1891); Atkinson
v. Heine, 134 App. Div. 406, 119
N.Y.Supp. 122 (1909) (salesman).

52 Batchelder v. Standard Plun-
ger El. Co., 227 Pa. 201, 75 Aftl
1090 (1910). Cf. Herbert v. Wood,
Dolson Co., 113 Mise. 671, 185
N.Y.Supp. 325 (1920).

53 Carpenter Steel Co. v. Nor-

eross, 204 Ted. 537 (C.C.A. 6ih,
1913) ; Berg v. Just Beeause, Ine.,
205 App. Div. 31, 199 N.Y.Supp.
66 (1923) (where the business
manager of a musical comedy
abused the defendant’s president
before the whole cast and stated
that the show would be a failure);
Alexander v. Potts, 151 IIl. App.
587 (1909).

54 Keane v. Liebler, 107 N.Y.
Supp. 102 (Sup. Ct., 1907).

55 Forsythe . McKinney, 8
N.Y.Supp. 561 (Sup. Ct., 1890).

56 Thid.
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producer.®” This is so even though the artist thoroughly
fulfills his duties as a broadcast performer.58

This rule will probably be followed in such cases where
the producer proves that the low moral conduct of the
artist subsequent to the execution of the contract for his
services has become so reprehensible to the public as to
render the engagement unprofitable or injudicious. Such
a ground for discharge should be substantial and should
not concern itself with matters which have no direct effect
upon the program for which the artist is engaged.5®

‘Where the artist in the course of a broadcast program
utters violent or abusive language in deviation from the
assigned role, the producer may discharge him without
liability.€®

The broadcast by an artist of indecent or off-color re-
marks is a justifiable ground of discharge, since such
conduct threatens the best interests of the producer.s!
Moreover, the radio broadcast station is affected injuri-
ously in that the operating license is jeopardized thereby
since the program may be considered as not in the public
interest.®2

§ 374. Justifiable Discharge: Failure of Artist to Appear at
Rehearsals.

The willful or intentional failure of an artist to appear
at rehearsals is a justifiable ground for the discharge of
the artist.®® Rehearsals are essential to the success of any
broadcast program and agreements should specify the
number thereof. On such occasions, the respective parts

57 Drayton w». Reid, 5 Daly 61 Sec § 567 infra.

(N.Y.) 442 (1874). 62 Communications Act of 1934,
58 Ibid. 48 Srar. 1091, 47 U.S.C.A. §
59 Brownell ». Ehrich, 43 App. 326 (1937), prohibits the broadeast

Div. 369, 60 N.Y.Supp. 112 of “any obscene, indecent, or pro-

(1899). fane language by means of radio

60 0f. Ernst ». Grand Rapids
Engr. Co., 173 Mich. 254, 138
N.W. 1050 (1912); Wade ». Hef-
ner, 84 S.Il. 598 (Ga. App., 1915).

communication ”. See § 567 infra.
63 See  Fisher ». Monroe, 12
N.Y.Supp. 273 (Com. Pleas, 1891).
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are timed, cut or increased, arranged and corrected. The
failure of an artist to appear is an inexcusable non-per-
formance of the confract since it constitutes an unwar-
ranted interference with the producer’s business and the
work of the other artists. The artist, of course, must have
notice of the rehearsal and intentionally absent himself
therefrom.

§ 375. Notice of Discharge.

It is an essential requirement that the producer com-
municate to the artist the fact that he has been dis-
charged.®* Any language and any form of communicating
the discharge is sufficient, so long as the artist is actually
notified.6® Where the producer does assign a ground for
the discharge of the artist in the notice, he is not bound
thereby and may assign another as justification in an
action by the artist.®®

If the agreement between the artist and the producer
specifies the manner and terms of the discharge, then the
parties are bound thereby.®”

Where the producer makes an invalid assignment to
another of his contract with an artist and refuses to
employ the artist, the latter may treat the conduct of the
producer as a discharge.®®

§ 376. Waiver or Condonation of Acts Constltutlng Grounds:
for Justifiable Discharge.

There may be a waiver or condonation by the producer
of any acts constituting grounds for justifiable discharge

64 Sjomon wv. Goldstone, 116 N.Y.Supp. 248 (1923).

App. Div. 490, 101 N.Y.Supp. 984
(1906) ; De Gellert v. Poole, 2
N.Y.Supp. 651 (City Ct., 1888).

65 Sjgmon w. (oldstone, 116
App. Div. 490, 101 N.Y.Supp. 984
(1906).

66 Graves . Kaltenbach &
Stephens, 205 App. Div. 110, 199

67 Qriffin v. Brooklyn Ball Club,
68 App. Div. 566, 73 N.Y.Supp.
864 (1902); Watson v. Russell, 49
N.Y. 388, 44 N.E. 161 (1902).

68 Griffin ». Brooklyn Ball Club,
68 App. Div. 566, 73 N.Y.Supp.
864 (1902).
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of the artist. The waiver or condonation, of course, may
be express or implied in fact.

‘Where the continuance of the engagement of the artist
by the producer after the wrongful act, is alleged as a
waiver thereof, it is a question of fact for the jury on the
whole case.®® However, in one instance a verdict was
directed for an artist on the ground that the mere. reten-
tion of him by the producer after lateness constituted a
waiver thereof.”°

Payment of salary constitutes a waiver or condonation
where it has been continued for a sufficient duration of
time to permit such an inference.?!

‘Where an artist after breach sought his release by the
producer to accept another position, the request of the
producer that he continue performances and the acqui-
escence of the artist thereto constitutes a waiver.72

Bivery waiver or condonation is subject to the implied
condition of further good conduct on the part of the
artist.”® However, in the event of a further breach by
the artist, the producer may set up the whole course of the
artist’s conduct as justification for the discharge.?4

69 Rafalo v. Edelstein, 80 Mise.
153, 140 N.Y.Supp. 1076 (1913).
The Court said at page 155:

“The fact, that an employer
continues an employee in his em-
ploy after cauwse for discharge
exists, is not, as a matter of law,
a waiver of the right to discharge
him. . . . Whether the plaintiff’s
breach of contract was condoned
by the defendants was a question of
fact for the jury to determine
under all the circumstances of the
case.” See Rosbach ». Sackett &
Wilhelms Co., 134 App. Div. 130,
118 N.Y.Supp. 846 (1909); From-
Lice & Scawartz, LAw or Motion
Prcrores (1917) 142.

70 Rubin wv. International TFilm
Co., 122 Mise. 413, 204 N.Y.Supp.
81 (1924).

71 Gerber ». Kalmar, Puck &
Abrahams, Consolidated, Ine., 104
Mise. 85, 171 N.Y.Supp. 92 (1918).

72 Standing . Brady, 157 App.
Div. 657, 142 N.Y.Supp. 656
(1913). )

73 Rubin ». International Film
Co., 122 Mise. 413, 204 N.Y.Supp.
81 (1924).

74 Yokel v. N. Y. Tribune Corp.,
184 N.Y.Supp. 822 (City Ct.,
1920) ; Ginsberg v. Friedman, 146
App. Div. 779, 131 N.Y.Supp. 517
(1911).
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§ 377. Failure of Producer to Secure Broadcast Time No
Excuse for Non-Performance of Contract with Artist.

TUnless a contract for the services of an artist is spe-
cifically conditioned upon the securing of an available
period of broadcast time, the producer is firmly bound by
his agreement wherein the artist has agreed to render
his services in the contemplated program.

Where it is clear from the agreement that the producer
is under a duty to furnish actual employment or to pay
the specified salary, he will not be released from liability
where he fails to furnish employment for a cause which
was within his control. Hven though the agreement pro-
vides that the producer will be excused “for any cause
whatsoever’’, he will not thereby be excused where the
cause was within his control. In the interpretation of an
agreement containing such an exemption clause, the court
will not construe it to include causes within the control
of either party or both.”®

§ 378. Acts of God and Force Majeure.

The impossibility of performance of a contract for per-
sonal services resulting from acts of God or other circum-
stances beyond the control of the parties, has always been
considered justifiable.

By arbitration under the Actors’ Equity contract, the
pregnancy of a female performer has been construed as
an ““Act of God?.7¢ Tt is doubtful, however, whether in
broadeasting, a female performer may justifiably with-
draw her services on the grounds of her pregmancy. It
would seem that justification for non-performance of her
services should be founded upon the general grounds of
illness which prevents substantial performance of the
agreement. In any event, where the contract involves a
long period of time, such a physical condition might justify

75 Rice v. Miner, 89 Mise. 395, 76 See N. Y. Tmmms, Sept. T,
151 N.Y.Supp. 983 (1915) ; Hardie 1929, 15, col. 3.
». Balmain, 18 T.L.R. 539 (Eng,
1902).
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suspension of performance under the contract rather than
total non-performance.

‘Where the engagement has been postponed, or the
parties are otherwise rendered incapable of performance
under the contract by reason of force majeure, such as
war, revolution and international conflicts, such non-

performance is excusable.””?

§ 379. Artist’s Right to Compensation.

Where the amount of compensation is not stated in the
agreement, the artist is entitled to a reasonable compen-
sation 78 unless it was requested that the services be ren-
dered gratuitously.”®

If the contract between the producer and the artist fixes
the specific amount to be paid as compensation to the
latter, payment is due after performance of the services
or at any other time agreed upon.®°

So long as the artist has substantially performed for the
entire duration of the agreement, he is entitled to com-
pensation for the whole period even where for short inter-
vals during the contract period no work was provided
for him. His idleness in such case is not a bar to
recovery.B!

77 Foster’s
Romaine, 32

In Wheeler v. Woods, 120 N.Y.
Supp. 80 (Sup. Ct., 1909), the

Agency, Ltd. .
T.LR. 545 (Bng.,

1916); Awuckland & Brunelli w». artist was engaged for a two weeks
Collins, 32 T.L.R. 545 (Eng., period. The show was closed by
1916). the producer in the middle of the

78 Sge WrinrisTox oN CONTRACTS
(Rev. Ed.,, 1936) § 1028.

79 Whether the services were
requested as a favor or for the
purposes of business is a question
of fact.

80 Wrrriston oN  CONTRACTS
(Rev. Bd., 1936) § 1028.

8! Sterling v. Bock, 37 Minn,
29, 32 W.W. 865 (1887); Coghlan
v. Stetson, 19 Fed. 727 (C.C.S.D.
N.Y., 18584).

"5

second week. The artist sued for
entire second week’s salary. The
Court said at page 81:

“When defendant engaged plain-
tiff to play in Chicago for two
weeks, le impliedly engaged to
provide a theater where the play
could bhe presented. That was a
condition precedent. It failed, and
because of its failure defendant
cannot avoid responsibility, on the
well-established prineiple that one
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‘Where the agreement specifies the payment of a lump
sum as compensation for one or more broadcasts, the
contract is necessarily indivisible and payment is due only
at completion of performance of the agreed services.®?

The general view is that wherever possible the courts
will construe a contract for personal services to be divisi-
ble. The mere statement in an agreement that compensa-
tion shall be a certain sum per week or per broadecast
would lead many courts to hold that the contract is divisible
as to the compensation, even though it may be otherwise in-
divisible.8® Where an artist was engaged for a thirty week
period, the salary to be computed on a weekly basis, it was
held that the separability of the contract extended only to
weekly payments so that the artist could not recover under
the contract for salary due for that part of a week in which
he did no work.8* If the non-performance during the bal-
ance of the week was due to a wrongful discharge, the
artist could only sue for breach of contract.®® A fortiori,
where the artist employed by the week, abandons his
engagement in the middle of the week or other stated
period.8¢ This is true also whenever the contract is found
to be entire.?”

cannot avail himself of the non- Comira: where non-performance by

performance of a condition prece-
dent who has himself oceasioned
its mnon-performance.

“The question of quantum meruit
does not arise, for the defendant
bound himself to pay a specific
sum for a week’s work, and after
the work had been partly per-
formed the plaintiff was prevented
from its continuance by the failure
of the defendant to provide a
theater.”

82 See WILLISTON ON CONTRACTS
(Rev. Ed., 1936) § 862.

83 Thid.
84 Keane v. Liebler, 107 N.Y.
Supp. 102 (Sup. Ct, 1907).

the artist is due to non-perform-
ance of condition precedent by
producer. Wheeler v. Woods, 120
N.Y.Supp. 80 (Sup. Ct., 1909).

85 Keane v. Liebler, 107 N.Y.
Supp. 102 (Sup. Ct, 1907).

86 Solotaroff v. Edelstein Amuse-
ment Co., 85 Misc. 445, 147 N.Y.
Supp. 938 (1914).

87 Corrigan ». B. M. P. Pro-
ducing Co., 179 App. Div. 810,
167 N.Y.Supp. 206 (1917). In
this case, the artist was employed
as a star to make one motion pic-
ture. Before the completion of the
picture he was discharged. He sued
for salary due. The Court held that.
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§ 380. Same: Default of the Artist.

An important question arises where the artist is guilty
of a slight default or has committed a default which jus-
tifies a discharge. May the artist in either of such cases
sue for salary due prior to his default? Mr. Williston has
ably stated the rules, as follows: 88

““1. If the default is so slight as mot to justify discharge, or
if though sufficiently serious to justify discharge, the
employer with knowledge of the facts nevertheless con-
tinues the employment, the employee is entitled to the
agreed compensation, and the employer must seek redress
by cross action, counterclaim or recoupment as local
procedure may dictate.

2. If the breach of duty is sufficiently serious to justify
discharge, and the employee is discharged there can be
no recovery of compensation under the contract if it is
indivisible; and even though it is divisible there can be
no recovery on the contract for any portion of a division
which owing to the fault of the employee has not been
completed.

‘3. If the contract is divisible, however, the right of the
employee to recover the amount for any division of the
contract completed at the time of his discharge is unaf-
fected by the question whether there was cause for the
discharge, though it may be important in deciding the
employer’s right of recoupment or counterclaim.”’

Salary may be recovered by the artist for time spent in
traveling from one place of performance to another.8®

§ 381. Artist’s Causes of Action for Breach.

Where the contract is divisible, so that it may be
breached in part and performed as to the remainder, the
artist may in the case of a partial breach by the producer
recover only for that breach. In such a case, the recovery

the contract by its terms was neces- 88 WrLListoN ON  CONTRACTS
sarily entire; therefore, he could (1920) § 1028.
not recover in an action for salary 89 Day ». Klaw, 112 N.Y.Supp.

due. 1072 (Sup. Ct., 1908).
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does not bar an action for a total breach of contract sub-
sequently occurring. In the case of a partial breach, the
artist may elect between an action for partial breach and
one for total breach. The continuance of performance by
the artist, without suit, is an election by him to waive the
partial breach.®°

However, the artist may maintain only one action for
a total breach of contract by the producer.®’ Where the
contract is entire, only one action may be maintained for
any breach.??

Where the artist, although ready, willing and able to per-
form, is prevented from performing the contract by reason
of the acts of the producer in not providing the agreed
work, it has been held that the artist may recover the com-
pensation agreed upon in the contract and need not sue
for breach thereof.®2*

§ 382. Anticipatory Breach.

The artist may contract with the producer for an engage-
ment to begin at a future date, while at some time before
that date the producer may possibly repudiate or denounce
the agreement. It is clear that the producer is in breach
of contract. Is it such a breach that the artist need not
wait until the day of performance and present himself,
but may immediately sue for damages as for breach of
contract?

Tt is settled law that if the artist is notified before the
commencement of his period of service that the producer
will not use his services, he may treat the contract as
breached and sue for damages.®®

90 Tjivingston ». Klaw, 137 App. 93 Hochster ¢v. De La Tour, 2
Div. 630, 122 N.Y.Supp. 264 EL & BL 678, 118 Eng. Rep. 922
(1910). (1853) ; Woolbridge v. Shea, 186

9t Ihid. App. Div. 705, 1756 N.Y.Supp. 130

92 Tromrice & SoEWARrTz, Law  (1919); Fromiiom & SCHWARTZ,
or MomioN Prorures (1917) 145. Law or MortoN PICTURES (1917)

92a Payne v. Pathé Studios, 44 135. For the most complete eol-
P.(2d) 598 (Calif., 1935). leetion of cases and diseussion of
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§ 383. Damages for Breach of Contract.

Where the artist is entitled to recover for breach of the
contract of employment, the least amount which can be
awarded is nominal damages.®* This award establishes
the right of the artist and the wrong of the producer.

To recover more than nominal damages the artist must
prove his damage.®® The producer is liable for all the
direct and proximate damages which result from the
wrongful discharge.®

It is sometimes said that damages must be certain.
What is meant is that there must be certainty of proof
that injury has resulted. The general rule is that where
it is certain that damages have been caused by a breach
of contract and the only uncertainty is as to their amount,
there can rarely be good reason for refusing, on account
of such wuncertainty, any damages whatever for the
breach.®?

Uncertainty most often arises in cases where it 1s agreed
that the artist shall share in the profits of the production.
May the artist recover prospective profits as damages?
‘Where the artist has partially performed and there have
been some renditions or sales of the production, as the
case may be, the artist may introduce such evidence as a
basis upon which to compute future profits.®® But where

the rule, see WrirrisTon ox Con-
rraCTS (Rev. Ed., 1936) §§ 1296
et seq., partienlarly §§ 1313 and
1314. For an illustrative situation
in broadeasting see Morris v. F.
W. Armstrong Co., ¢t al., noted in
Brospcasring, July 1, 1937.

94 Woolbridge v. Shea, 186 App.
Div. 705, 175 N.Y.Supp. 130
(1919) ; Ellsler v. Brooks, 54 N.Y.
Super. Ct. (22 Jones & Spencer)
73 (1886).

95 Woolbridge v. Shea, 186 App.
Div. 705, 175 N.Y.Supp. 130
(1919).

96 0f. Wakeman v. Wheeler &
Wilson Mfg. Co., 101 N.Y. 205,
4 N.E. 264 (1886).

97 ¢f. Woolbhridge v. Shea, 186
App. Div. 705, 175 N.Y.Supp. 130
(1919) ; Wakeman v. Wheeler &
Wilson Mfg. Co., 101 N.Y. 205,
4 N.E. 264 (1886); Present w.
Glazer, 225 App. Div. 23, 232 N.Y.
Supp. 63 (1928).

98 Fllsler . Brooks, 54 N.Y.
Super. Ct. (22 Jones & Spencer)
73 (1886).
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the proof by the artist presents no reasonable foundation
upon which to compute prospective profits, they cannot be
awarded as an element of damages.®® This seems gen-
erally true of every broadcast production, whether it be
“live’” or transeribed. Prospective profits from a broad-
cast program may be too speculative and conjectural.
‘Where no broadeast performance has been transmitted,
no reasonable foundation for determination of future
profits can be shown. Therefore, a liguidated damages
clause is to be preferred in such instances and should be
included in the contract.

§ 384. Measure of Damages for Breach of Contract.

In any event the artist will be entitled to recover his
actual loss resulting from the breach of contract.!®® Dam-
ages for injury to health, reputation or feelings caused by
the breach of contract of employment will not be awarded
the artist since they are too remote and uncertain.'©!

The artist’s damages are measured by the amount he
would have received under the contract had it been per-
formed, less any amount which the producer might be able
to show that the artist could have received in similar
employment during the contract term after the wrongful
discharge, definite repudiation or abandonment by the
producer, 02

If the action for damages is brought before the expira-
tion of the term of service, the damages are awarded as

99 Woolbridge ». Shea, 186 App.
Div. 705, 175 N.Y.Supp. 130
(1919); Fromuicx & SCHWARTEZ,
Law or Morron Picrures (1917)
149.

100 0f,  American Hungarian
Pub. Co. ». Miles Bros., 68 Mise.
334, 123 N.Y.Supp. 879 (Sup. Ct.,
1910) ; Pappas v. Miles, 104 N.Y.
Supp. 369 (Sup. Ct, 1907); Sav-
ery v. Ingersoll, 46 Hun 176, 46
N.Y. Sup. Ct. 176 (1887).

101 Westwater o. Rector of
Grace Chureh, 140 Cal. 339, 73
Pac. 1055 (1903).

102 May ». N. Y. Motion Pic-
ture Corp., 45 Cal. App. 396, 187
Pac. 785 (1920); Griffin ». Brook-
lyn Ball Club, 68 App. Div. 566,
73 N.Y.Supp. 864 (1902); Wool-
bridge o. Shea, 186 App. Div. 705,
175 N.Y.Supp. 130 (1919).
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though the period had already expired.!'®® The award will
be for the entire period of the agreement.'®® In comput-
ing the amount of damages, the jury must determine the
present worth of the obligation to pay salary.!'®® Such
present worth of the producer’s obligation to pay salary
is the difference between the full compensation provided by
the contract less such amount as the producer may show in
mitigation of damages.'°®

‘Where the artist is entitled under the contract to his
living expenses and the action is based on an anticipatory
breach, he must show what such expenses would have been
if he had been permitted to perform the agreement.'®?

§ 385. Mitigation of Damages.

‘Where the producer has committed a breach of contract,
the artist must, so far as he can without loss to himself,
mitigate the damages resulting from the producer’s wrong-
ful act.'®® This is so whether the breach occurred before
or during the period of employment.

To mitigate the producer’s damages, the artist must
with reasonable diligence seek other employment.'®® The
employment to be sought need only be of the same kind,
character and grade as that embraced within the agree-

103 Hverson v. Powers, 89 N.Y. 107 Woolbridge «. Shea, 186
527 (1882). App. Div. 705, 175 N.Y.Supp.
104 Carvil ». Mirror Films, 178 130 (1919).
App. Div. 644, 165 N.Y.Supp. 676 108 Wrrrisron oN CONTRACTS
(1917); Cottone ». Murray’s, 138 (Rev. Ed., 1936) § 1359.
App. Div. 874, 123 N.Y.Supp. 420 109 Howard . Daly, 61 N.Y.
(1910). 362 (1875); May ». N. Y. Motion

105 Hollwedel w». Duffy-Mott Pieture Corp., 45 Cal. App. 396,
Co.,, 263 N.Y. 95, 188 N.E. 266 186 Pac. 785 (1920); Goudal w.
(1933). C. B. DeMille Pictures Co., 118

106 May o. N. Y. Motion Pic- Cal. App. 407, 5 P.(2d) 432
ture Corp., 45 Cal. App. 396, 187  (1931); Evesson wv. Ziegfeld, 22
Pac. 785 (1920); Griffin ». Brook- Pa. Super. 79 (1902); Vernon w.
Iyn Ball Club, 68 App. Div. 566, Rife, 294 8.W. 747 (Mo. App,
73 N.Y.Supp. 864 (1902); Wool- 1927).
bridge v. Shea, 186 App. Div. 705,

175 N.Y.Supp. 130 (1919).

[
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§ 386
ment.''® TFor example, this duty does not require an
artist, who before her engagement by the producer was
a chorus girl, to accept or continue an engagement as
chorus girl after the producer’s breach of employment of
the plaintiff as an actress.''!

The burden is on the producer to show that the artist
failed to mitigate the damages.!'? The partial defense of
mitigation must be sustained where the producer shows
that by the reasonable exercise of diligence the artist could
have secured similar employment.'!'3

‘Where the producer has absolutely repudiated or re-
fused to perform the contract, the artist, as a part of his
duty to mitigate damages, must cease performance. Where
the artist continues in such a case, he cannot recover as for.
full performance.!''+

If the producer in good faith makes an offer of re-
engagement to the discharged artist upon the same terms
for the balance of the contract period, the artist, if still
unemployed, must accept in order to mitigate damages.'!s
‘Where the artist has received employment clsewhere, there
is no duty upon him to abandon the new employment to
accept the producer’s offer.!!6

§ 386. Notice as Liquidation of Damages.
‘Where the producer, by virtue of an express provision
in the contract or of a usage which has become part of

110 Howard ». Daly, 61 N.Y. 1069 (1904). Cf. Clark ». Mar-

362 (1875); Briscoe o. ILitt, 19
Mise. 5, 42 N.Y.Supp. 908 (1896).
11 Briscoe v. Litt, 19 Mise. 5,
42 N.Y.Supp. 908 (1896).

P12 Griffin - . Brooklyn Ball
Club, 68 App. Div. 566, 73 N.Y.
Supp. 864 (1902).

113 Goudal ». C. B. DeMille
Pictures Co., 118 Cal. App. 407,
5 P.(2d) 432 (1931).

114 Greenwall Theat. Cire. w.
Markowitz, 97 Tex. 479, 79 S.W.

siglia, 1 Denio 317 (N.Y., 1845);
WirListon oN ConTracTs (Rev.
Ed., 1936) § 1298.

115 Stockman ». Slater Bros.
Cloak & Suit Co., 182 N.Y.Supp.
815 (Sup. Ct., 1920); Bigelow w.
American Torcite Powder Mfg.
Co., 39 Hun 599 (N.Y., 1886);
Fromricar & ScHWARTZ, LAwW OF
Morron Prcorures (1917) 154.

116 Deering v. Pearson, 8 Mise.
269, 28 N.Y.Supp. 715 (1894).
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the agreement, is entitled to discharge the artist upon two
weeks notice, the effect of the exercise of such right is to
liquidate the damages to salary for the two weeks.''? In
such a case, the artist cannot recover more than the salary
for the notice period.

Where the artist is engaged for at least ten weeks, the
balance of the engagement being terminable upon two
weeks’ notice, and the producer repudiates the contract
before performance, the court will deem the notice to have
been given during the ten weeks’ period so that the artist
cannot recover for any time beyond the guaranteed
period.!'®

§ 387. Liquidated Damages Provisions.

Liquidated damages constitute the compensation which
the parties have agreed must be paid in satisfaction of
the loss or injury flowing as a consequence of a breach of
contract.''® It is important to determine whether the
contract provides for liquidated damages or for a penalty.
If the latter, no court will enforce it.

The old rule was that the intent of the parties controlled
the determination of whether the agreement provided for
a penalty.'2® This rule has been modified as follows:

1. If the parties at the time of the execution of the agree-
ment intended to make a genuine pre-estimate of the prob-
able damages, such a provision will be construed as
“liquidated damages’’.'2!

Y17 Bxpress provision: Watson
v. Russell, 149 N.Y. 388, 44 N.E.
161 (1895); Grifin v. Brooklyn
Ball Club, 68 App. Div. 596, 73
N.Y.Supp. 864 (1902); Tisher w.
Monroe, 2 Mise. 326, 21 N.Y.Supp.
995 (1893); Dallas v. Murry, 87
Mise. 599, 75 N.Y.Supp. 1040
(1902) ; Leslie v». Robie, 84 N.Y.
Supp. 289 (Sup. Ct., 1903).
Usage: Briscoe v. Litt, 19 Mise. 5,
42 N.Y.Supp. 908 (1896).

118 Robertson ». C. TFrohman,
Tne., 198 App. Div. 782, 191 N.Y.
Supp. 55 (1921); Accord: Koupal
v. Baker, 172 N.Y.Supp. 114 (Sup.
Ct., 1918).

119Wirth & Hamid Fair Book-
ing v. Wirth, 265 N.Y. 214, 218,
192 N.IE. 297 (1934).

120 Conried Metropolitan Opera
Co. v. Brin, 66 Mise. 282, 123 N.Y.
Supp. 6 (1913).

121 Wise v. United States, 249
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2. The use of the words ‘‘liquidated damages’’ or ‘‘pen-
alty’”’ is evidence for the court in determining whether a
genuine pre-estimate was intended.!?2

The modern rule has been expressed by an authority
as follows: 123

‘... if, in light of the facts known to the parties at the time
of the making of the contract, the sum agreed on was a rea-
sonable forecast of the probable damages, the liquidated dam-
ages clause is enforceable, regardless of what later turns out
to be the amount of the actual damages.’”’

It is still a prerequisite for the validity of a liquidated
damages provision that the actual damage contemplated
from the breach be uncertain and difficult of ascertain-
ment.!24 The parties will be deemed to have made a rea-
sonable forecast where the sum specified is reasonably

proportioned to the actual loss.!28

U.S. 361, 39 Sup. Ct. 303, 63 L.Ed.
647 (1919) (building contract).

122 Pagtor v. Solomon, 26 Mise.
125, 55 N.Y.Supp. 956 (1899);
Tuten v. Morgan, 160 Ga. 90, 127
S.E. 143 (1925).

123 MoCorMICK
(1936) § 150.

124 Mosler Safe Co. v. Maiden
Lane Safe Dep. Co., 199 N.Y.
479, 93 N.E. 81 (1910); Ressig

oN Damaces

v. Waldorf-Astoria Hotel Co., 185
App. Div. 4, 172 N.Y.Supp. 616
(1918).

125 See Kothe ». R. C. Taylor
Trust, 280 U.S. 224, 226, 50 Sup.
Ct. 142, 74 L.Ed. 382 (1930);
Wirth & Hamid Fair Booking .
Wirth, 2656 N.Y. 214, 192 N.E. 297
(1933) ; MoCormMIok oN Damacns
(1936) § 149,
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able even though the artist’s services are unique and
the damage irreparable with a consequent inadequacy of
remedy at law.! The factors upon which this rule is
predicated are:

(1) The traditional regard of our jurisprudence for the
safeguard of personal liberty.?

(2) The historic rule in Kquity jurisprudence that spe-
cific performance will not be granted where continued
supervision of performance by the court is necessary.®

(3) The inherent practical difficulties in securing per-
formance by the artist as contemplated by the agreement.*

The function of law being remedial, this situation could
not long remain. Judgment at law for damages cannot
at all times compensate the producer for the loss of a
unique and not readily replaceable artist. This is espe-
cially true in modern productions which are often built
around well-known performers. Such productions may be
radio broadcast programs, stage plays or motion pic-
tures. To solve this difficult and unjust situation, the
courts of Equity have developed the remedy of the nega-
tive injunction.

Since the famous English case of Lumley v. Wagner,®
an injunction will issue to restrain the artist, who is so
unique as to make damages at law inadequate and the
producer’s injury irreparable, from performance for one
other than the producer with whom he contracted to render

| Mapleson ». Del Puente, 13
Abb. N.C. 144 (1883); Sanquirico
». Benedetti, 1 Barb. 315 (N.Y,
1847); De Rivafinoli ». Corsetti,
4 Paige Ch. 264 (N.Y., 1833).
See Clark Paper & Mfg. Co. w.
Stenacker, 100 Misc. 173, 165 N.Y.
Supp. 367, 368 (1917).

2 See Stevens, Imvoluntary Ser-
vitude by Injunciion, (1921) 6
Corw. L.Q. 235.

3 Poultry Producers v. Barlow,
189 Cal. 278, 289, 208 Pac. 93
(1922) ; Stanton v. Singleton, 126
Cal. 665, 59 Pac. 146 (1899);
WaLsa on Bqurry (1930) §§ 65,
66.

4 See De Rivafinoli ». Corsetti,
4 Paige Ch. 264 (N.Y., 1833).

51 De G. M. & G. 604, 42 Eng.
Rep. 687 (1852).
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his services.® By such an injunction, commonly called
““negative’’, the court seeks to compel the offending artist
to fulfill his obligation to the producer if he is to work
at all as an artist. Obviously, this is accomplishing indi-
rectly what the court cannot do directly, namely, to compel
specific performance of the artist’s promise to work for
the producer.” While this objection is founded on a great

6 England: Lumley v. Wagner,
1 De G. M. & G. 604, 42 Eng. Rep.
687 (1852) (opera singer); Mon-
tague v. Flockton, L.R., 16 Eq. 189
(1873).

Federal: Madison Squmare Gar-
den Corp. v. Carnera, 52 T.(2d)
47 (C.C.A. 2d, 1931) (prize-
fighter); Winter Garden Co. w.
Smith, 282 Ted. 166 (C.C.A. 2d,
1922) (comedians); Shubert The-
atrical Co. ». Rath, 271 Ted. 827
(C.C.A. 2d, 1921) (aerobat); Ciu-
cinnati Exhibition Co. ». Marsans,
216 TFed. 269 (D.C.Mo. 1914);
Comstock ». Lopokowa, 190 TFed.
599 (C.C.8.D.N.Y, 1911) (ballet
dancer) ; Kieitti v. Kellerman, 169
Fed. 197 (C.C.SD.N.Y.,, 1909)
(acrobat). See dictum by Fake,
D.J., in Madison Sq. Garden Corp.
v. Braddock, 19 F.Supp. 392, 394
(D.C.N.J., 1937) on the power of
Bquity side of the United States
District Court to issue such an
injunetion.

State: Harry Rogers Theatrieal
Enterprises v. Comstock, 225 App.
Div. 24, 232 N.Y.Supp. 1 (1929)
(actor) ; Harry Hastings Atfrac-
tions v. Howard, 119 Mise. 326,
196 N.Y.Supp. 228 (1922) (actor) ;
Tribune Assn. v. Simonds, 104 Al
386 (N.J. Eq., 1918) (writer);
Cain ». Garner, 169 Ky. 633, 185

S.W. 122 (1916) (jockey—here
injunction was refused on other
grounds) ; Philadelphia Ball Club
v. Lajoie, 202 Pa. 210, 51 Atl. 973
(1802) ; Duff ». Russell, 14 N.Y.
Supp. 134 (1891) afd. 133 N.Y.
678, 31 N.E. 622 (1892) (actress);
Hoyt v. Fuller, 19 N.Y.Supp. 962
(Super. Ct., 1892) (actress and
dancer) ; Pratt o. Montegriffo, 57
Hun 587, 10 N.Y.Supp. 903
(1890) (opera singer); Cort w.
Lazzard, 18 Or. 221, 22 Pac. 1054
(1889); Daly ». Smith, 49 How.
Prac. 150 (N.Y., 1874) (actress).

7 0. W. Holmes, J., is reported
in (1894) 8 Harv. L. Rev. 172,
as saying at the nisi prius trial of
Eice v. D’Arville, 162 Mass. 559,
39 N.E. 180 (1895):

“It is agreed on all hands that
a cowrt of equity will not attempt
to compel a singer to perform a
contract to sing. . . If this is
so, as is admitted, it appears to
me with all respeet to judges who
may have taken a different view,
that there is no sufficient justifica-
tion for saying to an arfist that
although I will not put him in
prison if he refuses to keep his
contract, I will prevent him from
earning his living otherwise, as a
more indirect means of compelling
him to do the same thing. I do
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principle of our jurisprudence, it is nevertheless out-
weighed by the principle that contracts ought to be per-
formed. In addition, the practical considerations of this
indirect method are appealing.®

§ 389. Express or Implied Negative Covenant Essential.

The basis of the issuance of a negative injunction is
the sole and exclusive right of the producer to the services
of the artist. There must be a promise or covenant by
the artist not to work for another. In fact, some cases
hold that the absence of an express negative covenant
justifies the refusal of the injunction.®

The better rule, however, is that the negative covenant
may be implied or expressed.'® A negative covenant will
not be implied from a mere affirmative promise to perform
for the producer.''" But where the affirmative promise is
one of exclusive services, or the evidence shows that the
parties intended that the artist should perform for no one
else during the contract period, a negative covenant will
be implied.!? A similar implication will be made where
the language of the agreement is such that it would be

not quite see why, if an equitable 99. See Cain v. Garner, 169 Ky.

remedy is to be given for the pur-
pose of making an artist keep his
contract, the usual remedy should
not be given, and the whole of it;
why, if I say, ‘If you do not sing
for the plaintiff yon shall not sing
elsewhere’, I should not say, ‘If
you do not sing for the plaintiff
you shall go to prison.””

8 Warsg oN Equiry
§ 66.

9 Cincinnati ¥ixhibition Co. w.
Marsans, 216 Ted. 269 (D.C. Mo.,

(1930),

1914); Whitwood Chem. Co. w.

Hardman, [1891] 2 Ch.. 416
(Eng.); FromuicH & ScrwarTz,
Law or Morioxw Picrures (1917)

633, 185 S.W. 122 (1916) (dic-
tum).

10 Harry Rogers Theatrical En-
terprises v. Comstock, 225 App.
Div. 34, 232 N.Y.Supp. 1 (1929);
Bissex Specialty Co., Ine. ». Bue-
schel, 173 Atl. 595 (N.J. Eq,
1934) ; Stevens, Involuntary Servi-
tude by Injunction, (1921) 6 Corx.
L.Q. 235.

11 Whitwood Chem. Co. ». Hard-
man, [1891] 2 Ch. 416 (Eng.);
Warse ox Equrry (1930) § 70.

12 Hoyt v. Fuller, 19 N.Y.Supp.
962 (Super. Ct., 1892); Cort o.
Lazzard, 18 Or. 221, 22 Pac. 1054
(1889).
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impossible for the artist to render services elsewhere.'3

Unless the agreement expressly or by implication pro-
hibits the artist from rendering his services for the pro-
ducer of another broadeast program requiring the per-
sonal services of the artist, the latter cannot be enjoined
from rendering his services in several programs during
the term of the agreement.

The same rule should apply to deny an injunction against
an artist who renders his services in the production of
recorded programs intended for broadcast during the
term of his agreement with the plaintiff producer under
which he is required to perform in person only. If the
latter agreement is broad emough to include an obligation
of the artist to render all- services, including recorded per-
formances, an injunction will issue for breach thereof.

It is a matter of interpretation of the agreement between
the artist and the producer to determine whether the scope
of the services is limited to a specific branch of the enter-
tainment industry. Where the agreement between an artist
and a motion picture producer is so construed as to extend
the negative covenant of the artist to apply to the render-
ing of his services in a radio broadeast program not in
competition with the motion picture producer, the court
will issue a negative injunction against such a breach by
the artist of his contract.'4

§ 390. Negative Covenant to Be Valid Must Be Reasonable.
An agreement by which the artist agrees to render his

services exclusively on behalf of the producer is not invalid

or illegal and is not in restraint of trade.'® Whether the

13 Duff ». Russell, 14 N.Y.Supp. 150 (N.Y., 1874); Clark Paper &
134 (1891) affd. 133 N.Y. 678, 31 Mfg. Co. v. Stenacker, 100 Misec.
N.E. 622 (1892). 173, 165 N.Y.Supp. 367 (1917);

14 Columbia Pictures Corp. v. Morris v. Colman, 18 Ves. Jun. 437,
Jean Arthur, Calif. Swvper. Ct, 34 Eng. Rep. 382 (1812); Tivoli,
L.A.Co., No. 412824, Sept. 10, 1937 Manchester ». Colley, 20 T.L.R.
(unreported). 437 (BEng., 1904).

18 Daly ». Smith, 49 How. Prac.
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negative covenant is express or implied, the restriction
which it imposes must be reasonable to be valid.'® On this
ground, a court refused to enforce a negative covenant
by a prizefighter not to fight for anyone else until he fought
for the plaintiff inasmuch as such a restriction might for-
ever deprive the defendant of the right to earn his live-
lihood as he should choose.!?

§ 391. Negative Injunction Issued Where Remedy at Law
Inadeguate.

Before a court will issue a negative injunction the pro-
ducer must establish a clear right thereto.'® THvery action
for a negative injunction rests on its own facts. It is
always a question of fact to determine whether a par-
ticular broadecast artist falls within the category of cases
where an injunction will issue against him for the breach
of his negative covenant.!®

The foundation of all the cases allowing negative injunc-
tions is that the damages for the breach of the artist’s
covenant are not estimable with any certainty, so that the
producer cannot by means of damages purchase the same
services from others.2® The producer’s injury is conse-
quently not remediable by an action at law. The remedy
at law being inadequate for that reason, the court will
restrain the artist’s breach of his negative covenant.?!

16 Madison Sq. Garden Corp. v. 20 Shubert Theatrical Co. w.

Braddock, 19 F.Supp. 392 (D.C.
N.J., 1937); Stevens, Involuntary
Servitude by Injunction, (1921) 6
Corn. L.Q. 235.

17 Madison Sq. Garden Corp. v.
Braddock, 19 T.Supp. 392 (D.C.
N.J., 1937).

18 Duff v. Russell, 14 N.Y.Supp.
134 (1891) affd. 133 N.Y. 678, 31
N.E. 622 (1892).

19 ¢f. Winter Garden Co. w.
Smith, 282 Fed. 166 (C.C.A. 24,
1922).

Rath, 271 Fed. 827 (C.C.A. 24,
1921); Philadelphia Ball Club,
Ltd. v. Lajoie, 202 Pa. 210, 51 Atl.
973 (1902); Tribune Assn. .
Simonds, 104 Atl. 386 (N.J. Eq.,
1918) ; Madison Sq. Garden Corp.
v. Carnera, 52 F.(2d) 47 (C.C.A.
2d, 1931).

21 Shubert Theatrical Co. w.
Rath, 271 Fed. 827 (C.C.A. 24,
1921).
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It follows that an essential element of the impossibility
of the producer to purchase the same services as those of
the offending artist is that the services rendered or to be
rendered must be special, unique and extraordinary. The
rule may preferably be stated as follows: Where the
artist’s services are of special merit, unique and extraor-
dinary, and where the damages for the loss thereof are
immeasurable, the producer may restrain him from appear-
ing elsewhere, provided of course the artist’s contract
contains an express or implied negative covenant.22

§ 392. Same: Provision for Liquidated Damages.

In the event that the parties at the time of the making
of the contract agreed on a valid liquidated damages
clause,?® no injunction will issue against the artist, accord-
ing to an early Maryland case.2* This case has been cor-
rectly criticized.?® The rule is now settled that a stipula-
tion for liquidated damages is not an absolute bar to a
negative injunction.?® Tt is a question of the intent of the

22 Tumley ». Wagner, 1 De G.
M. & G. 604 (Eng., 1852); Cain
v. Garner, 169 Ky. 633, 185 S.W.
122 (1916); Tribune Assn. w.
Simonds, 104 Atl. 386 (N.J. Bq.,
1918); Cincinnati Exhibition o.
Marsans, 216 Fed. 269 (D.C. Mo.,
1914) ; Madison Sq. Garden Corp.
v. Carnera, 52 F.(2d) 47 (C.C.A.
2d, 1931) ; FrouricH & SCEWARTZ,
Law or Morion Prorures (1917)
95 et seq.

23 Seec § 387 supra.

24 Tahn ». The Concordia Sing-
ing Soe., 42 Md. 460 (1875) where
the Court said at 466:

“ Having thus by their own con-
tract, made presumably with full
knowledge of the means and ability
of the defendant, and having fixed
by their own estimate the extent
of injury they would suffer from

6

a non-observance of this condition,
and having indicated as elearly as
if so stated in terms, that the only
form in which they ecould seek
redress and recover the stipulated
penalty or forfeiture, was a court
of law, the complainants are pre-
cluded from now resorting to a
Court of Bquity for relief by way
of injunetion, on the ground that
a violation of this part of the eon-
tract would result in irreparable
damage and injury to them.”

Aecord: Mapleson v. Del Puente,
13 Abb. N.C. 144 (N.Y., 1883).

25 FrouricH & ScEWARTZ, Law
or Moriow Prerurms (1917) 101,
102.

26 Wirth & Hamid Fair Book-
ing v. Wirth, 265 N.Y. 214, 192
N.E. 301 (1934).
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parties. If the parties intended the lignidated damages pro-
vision as a substitute for performance, no injunction may
igsue.2? Conversely, if performance of the contract was
intended, an injunction may issue.2® But in any case the
producer may not have both, and must elect between his
legal and equitable remedies.?®

§ 393. Artist’s Services Must Be Unique.

It is not a simple matter to determine whether an
artist’s services are unique, extraordinary and of special
merit. The question is always one of fact which must be
determined by the court in each case.® A stipulation in

27 Wirth & Hamid Fair Book-
ing v. Wirth, 265 N.Y. 214, 192
N.E. 301 (1934); Diamond Mateh
Co. v. Roeber, 106 N.Y. 473, 13
N.E. 419 (1887) ; Phoenix Ins. Co.
». Continental Ims. Co., 87 N.Y.
400 (1882).

In Phoeniz Ins. Co. v. Conti-
nental Ims. Co., supra, Andrews,
C.J., said:

“ When there is a covenant to do
or not to do a particular act,
under a penalty, the covenantor is
bound to do, or refrain from doing
the very thing, unless it appears
from the particular language, con-
strued in the light of the surround-
ing cireumstances, that it was the
intention of the parties, that the
payment of the penalty should be
the price of non-performance and
to be accepted by the covenantor
in leun of performance.”

Approved in Maskert v. Fein-
blatt, 224 App. Div. 525, 526, 231
N.Y.Supp. 524, 525 (1928).

28 Wirth & Hamid Fair Booking
». Wirth, 265 N.Y. 214, 192 N.I.

201 (1934); Phoenix Ins. Co. v.
Continental Ins. Co., 87 N.Y. 400
(1882).

In Diamond Match Co. v. Roe-
ber, 106 N.Y. 473, 486, 13 N.H.
419, 424 (1887), the New York
Court of Appeals said:

“Tt is a question of intention to
be dedueed from the whole instru-
ment and the circumstances; and
if it appears that the performance
of the covenant was infended, and
not merely the payment of dam-
ages in case of a Dbreach, the
covenant will be enforeed.”

29 Wirth & Hamid Fair Book-
ing v. Wirth, 265 N.Y. 214, 192
N.E. 297 (1934).

30Tn Winter Garden Co. V.
Smith, 282 TFed. 166 (C.C.A. 2d,
1922), the Court said:

“ Hach case necessarily stands on
its own facts, and whether a par-
ticular actor falls within the class
of cases where an injunction will
lie against him for breach of his
negative covenant is in the last
analysis a question of fact.”
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the agreement that the services of the artist are unique is
not controlling upon the court.®!

Numerous factors must be considered before the services
of an artist will be deemed unique. The artist’s appeal to
the public constitutes an important factor. It is significant
that he is able to command the attention of a sizeable
portion of the listening public. However, the standards
are flexible and no clear, concise yardstick has been
established.

The salary to be paid is another important factor in
determining whether the artist’s services are unique.
‘Where a large compensation was payable to the artist
under the contract, the court considered same as evidence
of his ability to attract the public.*2? In another case, a
high salaried opera star was held not unique and an injunc-
tion was denied to the producer.3® But an acrobat who
earned a very low salary was held so unique as to warrant
the issuance of a negative injunction against him.34

To constitute his services unique, it is not necessary that
the artist be the star or one without whom the program
would not be broadcast.®® One artist was held to be within
the class against whom injunctions will issue on the basis
of several laudatory reviews in different newspapers.®®

The services of the artist must to a high degree be indis-
pensable to be congidered unique. It can not be urged
that a substitute is readily obtainable unless such a substi-
tute substantially answers the purpose of the contract.3?

31 Hammerstein ». Mann, 137 34 Cort ». Lagzard, 18 Or. 221,

Avpp. Div. 580, 122 N.Y.Supp. 276

(1910); Carter o. Ferguson, 58
Hun 569, 12 N.Y.Supp. 580
(1890).

32 See Winter Garden Co. w.
Smith, 282 Ted. 166 (C.C.A. 2d,
1922).

33 Hammerstein . Mann, 137
App. Div. 580, 122 N.Y.Supp. 276
(1910).

22 Pac. 1054 (1889).

35 Comstock ». Lopokowa, 190
Fed. 599 (C.C.S.D.N.Y., 1911).

36 Harry Hastings Attraetions
v. Howard, 119 Mise. 326, 196 N.Y.
Supp. 228 (1922).

37 Dockstader v». Reed, 121 App.
Div. 846, 106 N.Y.Supp. 795
(1907).
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§ 394. Necessity That Producer Have Performed Contract
Before Artist Enjoined.

Equity will not enjoin an artist from the breach of his
covenant not to perform for another producer where the
plaintiff in turn has failed or refused to perform the con-
ditions and obligations of the agreement on his part to be
performed. It is a necessary prerequisite to the issuance
of a negative injunction against the artist that the pro-
ducer show performance of his obligations.3® The mere
technical fulfillment by the producer of his obligations is
not sufficient if the artist has not been given the oppor-
tunity to perform his services before the public. In such
a case, an injunction will not issue against an artist whose
professional career has been so stifled.3®

§ 395. Producer Must Continue Performance After Negative
Injunction Granted.

The issuance of a negative injunction restores the parties
to the status quo ante. The producer who secures such an
injunction thereby revives his obligation to continue to
perform under the contract. Comnsequently, the producer
must continue to pay the agreed compensation and to pro-
vide employment for the artist whose breach of a negative
covenant was enjoined.*®

The contract being in full force and effect, any failure
of the producer to perform which constitutes a breach of
contract entitles the artist to maintain an action at law
for damages.

§ 396. Negative Injunctions Pendente Lite.
‘Where the producer has established the essential ele-
ments requisite to the grant of a negative injunction, the

38 Pratt v. Montegriffo, 10 N.Y. 18 (Eng., 1907); Pratt v. Monte-
Supp. 903 (Sup. Ct.,, 1890); Hill griffo, 10 N.Y.Supp. 903 (Sup. Ct.,
v. Haberkorn, 3 Silv. Sup. 87 1890). Sec § 356 supra.

(N.Y., 1889). 40 Kenyon w. Weissberg, 240

39 Pechter v. Montgomery, 33 Fed. 536 (8.D.N.Y., 1917) ; Palace
Beav. 22, 55 Eng. Rep. 274 Theatre, Ltd. v. Clensy, 26 T.L.R.
(1863) ; Newman ». Gath, 24 T.LR. 28 (¥Eng., 1909).
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court will issue a temporary injunction because delay in
such a case is tantamount to a denial of justice.*' On a
motion for a temporary injunction the court must resolve
all doubts on disputed questions of fact in favor of the
artist.*?

The issuance of a preliminary negative injunction rests
in the sound diseretion of the court.*® The court has
always to consider the balance of conveniences. If the
injunction against the artist will result in an injury which
is equal to or greater than its denial, no temporary injunc-
tion will issue.** The court may also require a bond to
indemnify the artist for any damages which he may sustain
by reason of the temporary injunction.*s

§ 397. No Negative Injunctions Against Infant Artists.

The courts consistently refuse to enjoin an infant artist
from the breach of a contract for personal services.4®
This is based on the right at common law of all infants
to avoid contracts made during their infancy.4” Although
the infant’s parent is bound by the contract and the serv-
ices of the parent and the infant are included in the same
contract, he may still avoid the contract.*®

In California, however, it would seem that ‘a negative
injunction to restrain an infant artist’s breach may issue.4®
Section 36 of the California Civil Code 5° provides:

41 Comstock v. Lopokowa, 190
Fed. 599 (S.D.N.Y., 1911).

42 Kerker v. Lederer, 30 Misc.
651, 64 N.Y.Supp. 506 (1900).

43 Madison Sq. Garden Corp. w.
Carnera, 52 T'.(2d) 47 (C.C.A. 24,
1931).

44 Poerless Features v. Fields,
N.v.LJ. September 28, 1915; De
Koven v. Lake Shore & M. Co., 216
Fed. 955 (S.D.N.Y., 1914).

45 Madison Sq. Garden Corp. w.
Carnera, 52 T'.(2d) 47 (C.C.A. 24,
1931).

46 Aborn v. Janis, 62 Mise. 95,

113 N.Y.Supp. 309 (1907); Cain
v. Garner, 169 Ky. 633, 185 S.W.
122 (1916).

47 See Farnum o». O’'Neill, 141
Mise. 555, 252 N.Y.Supp. 900
(1931).

48 Cain v. Garner, 169 Ky. 633,
185 S.W. 122 (1916).

49 Metro - Goldwyn - Mayer o.
Freddic Bartholomew, Calif. Supe-
rior Ct., L. A. Co. No. 418894
— 1937 (unreported). Temporary
injunetion issued Aug. 5, 1937.

50 California, Statutes (1931),
e. 1070, § 2.
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““A minor cannot disaffirm a contract, otherwise valid, to
perform or render services as actor, actress, or other dramatic
services where such contract has been approved by the
superior court of the county where such minor resides or is
employed. Such approval may be given on the petition of
either party to the contraet after such reasonable notice to
the other party thereto as may be fixed by said court, with
opportunity to such other party to appear and be heard.”

This statute has the effect of enacting as the public
policy of California that infants’ contracts to render dra-
matic services, if duly approved by the proper court, are
enforceable at law or in equity since the infant artist
cannot disaffirm such contract.

By statute, a contract for the services of an infant artist
may be invalid as coming within Child Labor Laws.5!

At common law, an infant is not liable in damages for
repudiation of a contract for services.5? But an infant
will not be allowed to profit by his fraud in inducing a
producer to enter into a contract for his services 53 where
such inducement consisted of a representation that he was
under no legal impediment in making the contract.

§ 398. Negative Injunction Not Barred by Clause for Arbi-
tration. )

‘Where the contract between the artist and producer pro-
vides for arbitration of all disputes as to salary or claims
thereto, a negative injunction is not thereby barred.5* Tt
appears, however, that a clause which provided for arbi-

51 State v. Rose, 125 La. 462,
51 So. 496 (1910); Newman w.
Rogers, 139 Mise. 795, 248 N.Y.
Supp. 297 (1930).

52 American Film Co. v. Reilly,
278 Fed. 147 (C.C.A. 9th, 1922).

53 Carmen ». Fox Film Corp.
269 Fed. 928, (C.C.A. 24, 1920),
cert. demied 255 U.S. 569 (1920).

54 Harry Hastings Attractions
v, Howard, 119 Mise. 326, 196

N.Y.Supp. 228 (1922). Tt is inter-
esting to note that an arbitration
clause was sustained and cnforeed
by a California eourt in a contract
for the services of a person who
possessed the qualities and skill of
an artist, even though arbitration
is not available in California to
contracts for labor generally. Uni-
versal Films v. Hymer, 50 P.(2d)
500 (Calif., 1935).
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tration of all disputes as to matters covered by the contract
would bar a negative injunction.®®

§ 399. Negative Injunction May Not Be Secured by Producer’s
Assignee.

It has been held that the negative covenant is not assign-
able by the producer because of the personal nature
thereof.5¢ The assignee of the artist’s contract for serv-
ices may not therefore secure an injunction to prevent the
artist from performing for another producer.??

§ 400. Negative Injunction Will Not Issue Where Contract
Lacks Mutuality.

Mutuality of obligation is an essential prerequisite to
the issuance of a negative injunction to restrain the artist
from breach of his contract.’® A contract lacks mutuality
of obligation where the artist is bound to perform for a
definite period but where the producer is not bound to

furnish him with employment.5°

Such a defect is fatal to

a petition for a negative injunction.®®

55 Tlines v. Ziegfeld, 222 App.
Div. 543, 226 N.Y.Supp. 562
(1928).

56 Hayes 0. Willio, 4 Daly 259
(N.Y. Com. PL, 1872).

57 Hayes v. Willio, 4 Daly 259
(N.Y. Com. PL, 1872). Accord:
Avenue Z Wet Wash L. Co. w.
Yarmush, 129 Mise. 427, 221 N.Y.
Supp. 506 (1927).

58 Lerner ». Tetrazzini, 71 Mise.
182, 129 N.Y.Supp. 889 (1911);
Shubert Theatrical Co. v. Rath,
271 Ped. 827 (C.C.A. 2d, 1921).

59 Terner v. Tetrazzini, 71 Mise.
182, 129 N.Y.Supp. 889 (1911);
Keith v. Kellermann, 169 Fed. 197
(D.C.N.Y.,, 1909); Shubert The-
atrical Co. v. Coyne, 115 N.Y.
Supp. 968 (Sup. Ct., 1908).

60 Lerner v. Tetrazzini, 71 Mise.
182, 129 N.Y.Supp. 889 (1911);
Keith v. Kellermann, 169 Fed. 197
(D.C.N.Y.,, 1909); Shubert The-
atrical Co. v. Coyne, 115 N.Y.
Supp. 968 (Sup. Ct., 1908);
Weegham ». Killefer, 215 Fed. 168
(D.C. Miech., 1914).

In Lerner v. Tetrazzini, 71 Mise.
182, 129 N.Y.Supp. 889 (1911),
Gerard, J., said:

“The defendant claims this con-
tract is void for want of mutu-
ality. T am of this opinion. Sup-
pose Tetrazzini were suing on the
contract. What employment was
the plaintiff bound to give her?
There is nowhere any obligation on
the part of plaintiff to employ
Tetrazzini any given number of
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It is also essential that the contract be reasonable and
fair, and not inequitable and oppressive.®! If the contract
is procured by fraud or other unconscionable means,
Equity will not enforce it.62

§ 401. Injunctions Beyond the Term of Employment.

Contracts for services of an artist which contain restric-
tive covenants whereby the artist agrees mnot to perform
his services in a designated territory during a specified
time subsequent to the expiration of the contract, will be
enforced if the terms of such restrictive covenants are not
too broad or unreasonable.®®

§ 402. Where Contract for Services Gives Producer Exclusive
Right to Use Artist’s Photograph for Advertising.

J. Walter Thompson Co. v. Winchell 84 is an interesting
case involving radio broadcasting where a producer of a
program sought to enjoin the breach by an artist of a
subsidiary provision in the contract for his exclusive serv-
ices. The artist continued to render his services for the
program but violated a provision of the contract under
which he granted to the producer of the program the
exclusive use of his photograph in connection with adver-
tising material for the article sponsored by his program.
The artist later granted to the other defendants the right
to use his name and photographs in a series of advertise-
ments for other products, which advertisements did not
employ the medium of radio broadcasting. The producer

times in any one week, or even
during the whole term of the con-
tract, which is cleverly devised for
the benefit of the plaintiff alone.”

61 Shubert Theatrical Co. w.
Coyne, 115 N.Y.Supp. 968 (Sup.
Ct., 1908) ; Shubert Theatrical Co.
v. Rath, 271 Fed. 827 (C.C.A. 2d,
1921).

62 Carmen ». Fox Film Corp.,
269 Fed. 928 (C.C.A. 24, 1920),

cert. denied, 255 U.S. 569 (1920).

63 Witkop & Holmes Co. w.
Boyee, 61 Mise. 126, 112 N.Y.Supp.
8§74 (1908); STrONG 0N DRAMATIC
& Musical. Law (3d ed., 1909),
citing London Music Hall v. Polu-
skt at 42.

64J. W. Thompson Co. o.
Winehell, 244 App. Div. 195, 278
N.Y.Supp. 781 (1935).
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sought to enjoin the performance of the subsequent con-
tracts between the defendants as a breach of the provision
of the artist’s contract for his services. The lower court
granted such an injunction, which on appeal was reversed
on the ground that the producer failed to show that the
performance of the subsequent contracts would result in
irreparable damage and would in any way interfere with
the performance of the artist’s contract with the producer.

§ 403. Implied Negative Covenant of Artist Not To Do Any
Act in Derogation of Producer’s Rights Under the
Contract.

In J. Walter Thompson Co. v. Winchell 8% the New York
Appellate Division refused to extend a negative covenant
with respect to the performance of services to a breach
of another provision of the contract. It does not appear
that the producer contended that the act of defendant
artist, in granting to another the right to use his photo-
graph and name in violation of his agreement that the
plaintiff should have the exclusive right thereto, was a
breach of the artist’s implied covenant not to impair or
derogate from the contractual rights of the plaintiff. Such
a negative covenant was held in Uproar Co. v. National
Broadcasting Company € to be implied in every contract.
Had this proposition been urged upon and accepted by the
court in the Winchell case, a negative injunction would
have issued against the artist.

A firm foundation for the implication of such a negative
covenant is found especially in contracts for exclusive
services or grants of sole rights. The value of such a
promise can be protected only by such an implied negative
covenant.

A negative covenant will be implied where it is indis-
pensable to give effect to the intentions of the parties.®”

65 Jbid. Penn. Coal Co., 8 Wall. (75 U.S.)
6631 TF.(2d) 373 (C.C.A. 24, 276, 19 L.Ed. 349 (1869); Ken-
1936). nerly o. Simonds, 247 Fed. 822

67 Dela. & Hudson Canal Co. ». (S.D.N.Y., 1917).
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The covenant must be clearly implied and understood by
the parties and will not be recognized by the courts unless
required by equity and justice.®® Doubts and ambiguities
will be resolved in favor of the natural right to make free
and unrestricted use of the property granted by a contract
which contains express language against the restriction
sought to be imposed by a negative covenant.s®

Tt follows that this implied covenant not to derogate
from or impair the exclusive contractual rights granted
to the producer by a unique or extraordinary artist, should
be enforceable in FEquity by a negative injunction as is
an implied negative covenant not to work for another.7®

68 Macloon w». Vitagraph, Ine., 70 See Kennerly v. Simonds, 247

30 T.(2d) 634 (C.C.A. 2d, 1929). Fed. 822 (S.D.N.Y., 1917).
69 Ibid.
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ments for the broadcast of an existing program script and
agreements fo create a new script for the purposes of a
particular broadcast program.

A script writer may by the terms of the contract be an
employee of the program producer. Likewise, he may be
an independent contractor. The court in every instance
analyzes the legal relation between the parties as estab-
lished by the contract and performance of the parties
thereunder, irrespective of descriptive designations which
may be recited in the written agreement.

It is similarly a matter of interpretation of the contract
to determine whether the producer hecomes vested with
all rights in the script or whether he has merely obtained
a license from the author or owner for a broadcast per-
formance of the script in a specified program.

Another consideration is the problem whether the author
of the scripts for a series of broadcast programs has any
right to continue in that capacity for the successive series
of the producer’s broadcast programs of the same general
type.!

Numerous other problems arise by reason of the dif-
ferent situations and facts peculiarly involving various
producers and script authors. The protection of broadcast
program scripts as literary property is considered else-
where.?

§ 405. Whether Author Is Employee or Independent Con-
tractor.

It is often difficult to determine whether the relation
between a script writer and a producer of the program is
one of master and servant or independent contractor. One
major test is the extent of control and direction of the
details and methods of doing the work and of the results
thereof.®

An independent contractor is one who agrees to do a

I See Bixby ». Dawson, N.¥.L.J., 2 Chapter XLIV. infra.

July 1, 1936, p. 7, col. 2, Cohalan, 3 Beach ». Velzy, 238 N.Y. 100,
Ref., Sup.Ct., N.Y.Co. 143 N.E. 805 (1924).
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specific piece of work for another for a lump sum or its
equivalent. An independent contractor retains control of
himself as to the method and detail in which the work is to
be performed and as to when he shall commence and finish
the work.* An independent contractor is one who is not
subject to discharge because he chooses to perform his
services one way rather than another.®

To determine whether the author of the seript is in the
employ of the producer of the program, the question first
to be decided is whether the seript represents the will of
the producer solely as to the result achieved or whether it
includes his control over the method by which it is created.®
If the producer contracts for the seript as an end in itself
and possesses no control or direction over the means and
method by which the seript is created, the seript writer is
an independent contractor who reserves all rights not spe-
cifically granted to the producer.”? If the author’s efforts
are so dominated by the producer as to render the details
of authorship subject to the control and direction of the
producer, the author may be considered an employee who,
by his employment, divests himself of all rights in his
work in favor of his employer.

(tenerally, the author is an independent contractor who
retains all rights in his work which have not been expressly
or by necessary implication granted to the producer.®

If the author is in the employ of the program producer,
there is a presumption that all creative work done by the
author within the scope of his employment belongs to his
employer.® The law presumes that the employee-author
surrendered all of the results of his mental labor for the

4 Ibid. See also Dutcher v. Vie- 6 Hexamer v. Webh, 101 N.Y.

toria Paper Mills Co., 219 App. 377, 4 N.E. 755 (1886).
Div. 541, 220 N.Y.Supp. 625 7 See Fromrics & SeHWARTZ,

(1927). Ter Law or Motion PICTURES
STIbid. See Chapter XXIIL. (1917) § 8.

supra for a discussion of the ques- 8 Ihid.

tion of justifiable and unjustifiable 9 See § 587 infra.

discharge.
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the author so employed spe-
¥ definite rights in his work,

sole proprietor

thereof and entitled to all the benefits of such owner-
ship.!® Despite the fact that the author’s compensation
may be based upon a profit-sharing arrangement, the

master and servant relation may nevertheless exist.'!
An author who is paid upon a quantity basis, viz., 80 much

per page, per word, or per m
be deemed to be an employee.

inute of broadeast may also
12 The rights of ownership

which inure to an employer as a consequence of the master

and servant relation exist as a

matter of law and no formal

assignment of rights by the employee-author is necessary.'®

Where an author employed

by a program producer

attempts to dispose of writings, which have been created
by him within the scope of his employment, to a producer
who had knowledge of the existence of a contract of em-
ployment, such subsequent purchaser would not prevail
over the employer.'* If the author creates a work as an

incident to his employment and not

within the scope

thereof, and the work 1s nevertheless made from informa-
tion and knowledge acquired in the course of his employ-

ment, the literary property r

ights therein belong to the

author free from any proprietary interests on the part of
the employer.'® An author is not precluded from hasing

10 §ge Brown v. Molté Co. et al.,
90 T.Supp. 135 (S.D.N.Y, 1937).
¢f. Uproar Co. v. National Broad-
casting Co., 81 F.(2d) 373 (C.C.A.
1st, 1936). See also § 587 wnfra.

11 Mallory v. Mackaye, 86 Fed.
122 (C.C.8.D.N.Y., 1898).

12 Cox ». Cox, 1 Eq. Rep. 94,
11 Hare 118 (Eng., 1853).

13 Lawrence v. Aflalo, [1902]
1 Ch. 264 (¥ng.). But see London
Universal Press v. University Tu-

torial Press, 9 Ch. 681
(Eng.).

14T, B. Harms & Franeis, Day
& Tunter v. Stern, 222 Fed. 581
(S.D.N.Y, 1915) affd. 231 Ted.
645 (C.C.A. 2d, 1916); ‘Wardlock
& Co. v. Long, [1906] 2 Ch. 550
(Eng.).

15 Peters . Borst, 24 Abb. N.C.
1, 9 N.Y.Supp. 789 (1889), revd.
on other grounds 142 N.Y. 62, 36
N.E. 814 (1894).

[1916]
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his work on experience gained during his employment and
may refer to basic sources of information.'s

A program producer who employs a seript writer derives
and receives full rights of ownership, which include the
right to obtain copyright in his own name, of all works
created by the script writer within the scope of the employ-
ment unless some express reservation to the contrary has
been made by the author in the employment agreement.'?
The right of renewal of the copyright upon such works also
specifically belongs to the employer.'®

A comedian or other performer who employs a writer
to originate gags, comedy or other program material be-
comes the owner thereof by virtue of the employment rela-
tion. The comedian or performer, however, may, by the
terms of his own agreement with the producer of the
program, dispose of such rights to the latter.'®

§ 406. Contracts for Broadeast Program Scripts: License and
Assignment Distinguished.

It is always a question of the interpretation of the con-
tract between the program producer and the author of
the seript to determine whether a license or an assign-
ment of the property in the script has been granted.

A license gives the producer no interest in the literary
property itself, but merely grants a personal right to do an
act which otherwise would be unlawful.?® An assignment
is a transfer of property rights,?! conveying, among other
things, the right to reassign and grant to others the rights
acquired.

A mere license is a personal contract which is not assign-

16 Colliery Engineering Co. wv.
United Correspondence Schools, 94
Fed. 152 (C.C.S.D.N.Y., 1899).

17 See § 587 infra.

1835 Srar. 1075 (1909), 17
U.S.C.A. §§ 23, 62 (1927).

19 0f. Uproar Co. ». National
Broadeasting Co., 81 ¥.(2d) 373

(C.C.A. 1st, 1936), af’g 8 F.Supp.
358 (D.Mass.,, 1934).

20 Younghlood w». Sexton, 32
Mieh. 406, 20 Am. Rep. 654
(1875) ; Message Photo-Play Co.
v. Bell, 179 App. Div. 13, 166
N.Y.Supp. 338 (1917).

21 Seventh Nat. Bank ». Iron
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able by either party without the consent of the other.?2
If the author of a script has assigned and transferred all
of his rights therein to the producer, then the latter has
an unrestricted right to reassign, license or sub-license
without any claims on the part of the author.2®

If the producer has merely received a license, an attempt
by him to sub-license another to produce the seript would
be a breach of the license agreement,?* but if that agree-
ment contains terms broad enough to include such sub-
license privileges, the author has no right to interfere with
the same. Accordingly, if the author’s contract with the
producer grants to the latter the right to ‘‘produce or have
produced’’ the script for a broadcast program, the right
of the producer to sub-license the broadcast of the script
will be deemed to have been included.?s

§ 407. Agreements Between Authors and Copyright Pro-
prietors.

It is often the case that the author who created a work
capable of broadcast performance is not the owner of
such rights, having sold the work to a producer or pub-
lisher. An important question in such cases is as to the
ownership of the right to secure copyright registration
and the enjoyment of the rights thereunder.2®

It is not necessary that the author himself secure copy-
right registration. He may assign his right to secure
copyright registration to another. It is always a question
of fact to determine the nature of the agreement between
the author and the copyright owner of the work.

Co., 35 Ted. 436 (C.C.W.D.Va., 24 Pgople v. Comstock, N.Y.L.J.,
1887); Haug w». Riley, 101 Ga. April 27, 1909.
372, 29 S.E. 44 (1897); Hight v. 28 Heap v. Hartley, 42 Ch. Div.

Sackett, 34 N.Y. 447 (1866). 461 (Eng., 1889). See FromLICH
22 TromnicH & ScHWARTZ, op. & SCHWARTZ, op. cit. supre n. 7,
cit. supra n. 7, § 14. pp. 70, 71 n. 7.
23 FrouLICH & SCHWARTZ, 0p. 26 See §§ 586, 587, 642, 643

cit. supre n. 7, p. 69, n. 5, nfra.
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The author may make an oral 27 or written28 grant of
the right to secure copyright, but by agreement he may
reserve rights thereunder to himself. If the agreement
contains a reservation of rights by the author, he should
secure from the copyright proprietor a specific assignment
of copyright covering the reserved rights.?® Hence, an
author who submits an unpublished program script to a
producer, which work is copyrighted by the producer under
Section 11 of the Act of 1909, must by agreement reserve
his right to secure an assignment of the copyright for all
other purposes not specifically included in the agreement
with the producer. Likewise, such reservation must be
made by the author in comnection with the producer’s
registration of copyright upon publication of the work.

The agreement should clearly set forth the limitations
intended to be placed by the author upon the use of his
work by the copyright owner.

‘Where an author has agreed to assign all future writings
to a producer or publisher, Equity will order specific per-
formance and compel the author to assign works which he
has already created.®® However, the chancellor will not
require the author to produce or create future works.3!
An agreement to produce works in the future will be void
as against public policy unless a definite period of time
therefor has been provided.32

The producer’s or publisher’s rights under an agree-
ment to assign works to be created in the future are not
proprietary per se, but are founded on contract.3® Should
the author, in violation of such an agreement, secure copy-

27 Witmark «o. Calloway, 22 30T, B. Harms & TFrancis, Day
F.(2d) 412 (E.D.Tenn., 1927). & Hunter v. Stern, 229 Fed. 42
281n re Waterson, Berlin & (C.C.A. 2d, 1915).
Snyder Co., 48 F.(2d) 704 (C.C.A. 31 Ibid.
2d, 1931). 32 11,
29 Brady w». Reliance Motion 23 Ibid.
Pict. Corp., 232 Fed. 259 (S.D.
N.Y.,, 1916).
7
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right in his own name upon works embraced thereunder,
a constructive trust will be impressed thereon in favor of
the producer or publisher.®* Subsequent assignees of such
copyrights, who have had notice of the agreement between
the author and the producer or publisher, cannot prevail
over the latter.3®

§ 408. Same: Ownership of Rights in Scripts.

Tt is a common practice that no discussion of the terms
of sale, assignment or license takes place between the pro-
ducer and the author. The program producer or sponsor
reads the seript and, ordinarily agrees, if the script is
acceptable, to pay a lump sum to the author for each seript
or series of scripts of the same general type. The broad-
cast program script is frequently regarded by the author
and the producer as an end in itself. Little consideration
seems to be given to the rights flowing from the script.
The primary objective is the specific broadcast program
for which the seript is intended.

An inquiry as to the status of the rights in the seript
is usually generated by a successful presentation of the
seript and its consequent adaptability for other types of
uses and performances. A written contract being lacking,
both parties are interested in asserting the mewly dis-
covered, valuable rights.

The intention of the parties at the time of the acceptance
of the script is determinative of the inquiry whether the
author has reserved any rights in the script. In some
cases, the contents of the scripts themselves will throw
light on such intention. The fact that a script is of limited
application would give weight to a determination of out-
right sale.

There is no precise formula by which an intention to

34 See Bisel v. Ladner, 1 F.(2d)  Steubenville Pottery Co., 9 F.Supp.
436 (C.C.A. 3rd, 1924); T. B. 383 (N.D. Ohjo, 1932).
Harms & Francis, Day & Hunter 35T, B. Harms & Francis, Day
v. Stern, 229 Fed. 42 (C.C.A. 2d, & Hunter v. Stern, 229 TFed. 42
1915); Sebring Pottery Co. w». (C.C.A. 2d, 1915).
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make an outright sale may be expressed. Thus, the simple
sentence, ‘‘I will let you have my drama,” was held in
Ingland to give the producer all rights in the work upon:
the exchange of manuseript and money.®® A similar de-
cision has been made in this country.®? If the court finds
that an outright sale has been made, then all the rights
which the author possessed have been granted to the
producer.32

‘Where the author of a broadcast program seript is also
a performing artist, it is a matter of interpretation of the
contract between the artist-author and the producer to
ascertain whether the agreement is made for services as
author, artist or both. If the agreement is made as author
only, the producer has no right to the author’s services
as a performing artist unless it is so provided in the agree-
ment. Conversely, if the agreement is made as an artist
only, the producer has no rights in the performer’s seript.
The same result obtains where the artists include their
own original musical compositions in their broadeast per-
formances. ,

Unless by agreement the different rights are specifically
granted to the producer, the mere fact that the artist is
also the author, or wice wersa, confers no right, title or
interest in the script or the performance thereof upon the
producer of the program. Such rights can be acquired
only by agreement between the parties.3®

§ 409. Use of Author’s Name.

The law has increasingly recognized the valuable rights
which accrue to a person’s name.*® The use of his name
and the rights therein are important to the author, depend-

36 Lacy ». Toole, 15 L.T. (N.8.) 87, Fed. Cas. No. 1691 (C.C.8.D.
512 (Eng., 1867). N.Y.,, 1862); O’Neill ». General

37 Dam ». Kirke La-Shelle Co., Film Co, 171 App. Div. 854, 157
175 TFed. 904 (C.C.A. 24, 1910). N.Y.Supp. 1028 (19186).

38 Palmer v. De Witt, 47 N.Y. 40 See Chapter XXVIIT. and §§
532 (1872). 522, 523, 524 infra.

39 Boucicault ». Fox, 5 Blatch.
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ent, of course, upon the quality and popularity of his work.
Peculiarly enough, writers of broadcast program secripts
are generally anonmymous. This is particularly true of
those authors who write specifically for radio presentation
of their efforts. While there have undoubtedly been ex-
pressions of disapproval by authors, no appreciable depart-
ure has been made from this trade custom.

In fact, unless the agreement between the producer who
acquires the property in a broadeast program script and
the author thereof so provides, the author has no right to
demand public mention of his name or appropriate broad-
cast credit as the author of the script. Where the author
has undertaken to write seripts as the employee of a pro-
gram producer, the author has no right to insist that his
name be mentioned as the author of the seript since gen-
orally the scripts are the property of the producer.*!
Moreover, in the case of a work created for hire, the
employer is deemed the author for purposes of copyright
regigtration under the Act of 1909.42

Tt would appear that only in the case of a retention or
reservation of any rights in his work by the author, may
lis licensee be compelled to use the name of the author as
the writer thereof.4® The author’s right to program credit
should, however, be a subject of agreement even with his
licensee producer.

Tt is immaterial whether the program script is pro-
tected at common law or by statutory copyright in this
connection.

Where the work is in the public domain by virtue of a
common law publication 44 or the expiration of a statutory
copyright, the author has no right to insist upon the use
of his name in connection with a broadeast performance

41 Jones . The American Law 43 Clemens v. Press Pub. Co,
Book Co., 125 App. Div. 519, 109 67 Mise. 183, 122 N.Y.Supp. 206
N.Y.Supp. 706 (1908). (1910). Of. Brook w». Lloyd, 26

4235 Spar. 1087 (1909), 17 T.L.R. 549 (Tng., 1910).
U.8.C.A. § 62 (1937). See § 587 44 See §8§ 579, 580, 581, 582, 583
mfra. mfra.
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thereof. Conversely, the author cannot prevent the use of
his name in connection with his work which is in the public
domain.*®* Where the author has divested himself of his
work which is in the property of the producer or is in the
public domain, the author may only prevent the use of
another’s name as the author thereof.*®

If an agreement whereby the producer agrees to give
public credit or mention to the author of the seript is
specific in such requirement, the author may enforce it by
an action for a mandatory injunction 47 or for damages.*3

An agreement between the program producer and the
script author concerning program credit to the latter may
be oral, unless it is within the purview of the Statute of
Frauds. Ividence of custom and usage may be introduced
on this point where the agreement is silent as to program
credit. Such evidence may give rise to the implication
that the author is not, as a matter of custom and usage
in the broadecasting industry, entitled to program credit.

If an author consents to the adaptation or treatment of
his work for a broadeast program, and no agreement for
program credit is made, the producer is not required to
make such an announcement. The author, however, may
restrain the unauthorized mention of another as the crea-
tor of his work.*® In the case of an adaptation or treat-

45 Clemens v. Belford, 14 Fed. Coringrr ox THE Law or CoPy-

798 (C.C.N.D. IIL, 1883). rigET (Eng. Tth ed, 1936) 288
46 Jones ». The American Law n. q.

Book Co., 125 App. Div. 519, 47 Semble Brenan ». Fox Film

109 N.Y.Supp. 706 (1908); Mal- Corp., ».v.L.J., Aug. 25, 19186,

lory w». Mackaye, 86 Ted. 122 Mullan, J. Sup.Ct., N.Y.Co.

(C.C.S.D.N.Y., 1898), modified 92
Fed. 749 (C.C.A. 2d., 1899). The
author cannot prevent omission of
his name. Brook v. Lloyd, 26
TLR. 549 (Eng., 1910). The
name of the author is not part
of the title, even though it appear
on the title-page. Crookes .
Petter, 6 Jur. 1131 (Eng., 1860);

48 Paramount Produections, Ine.
v. Smith, 91 T.(2d) 863 (C.C.A.
9th, 1937).

49 Semble De Bekker w. Fred-
erick A. Stokes Co. et al., 168 App.
Div. 452, 153 N.Y.Supp. 1066
(1915), modified 172 App. Div.
960, 157 N.Y.Supp. 576 (1916).
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ment of a work for broadcast purposes, an agreement to
give program credit to the author of the basic work will
be enforceable.5® A question of fact may arise where the
producer asserts that the script as actually broadeast is
not based upon the author’s work. If it be found that the
program seript was not based upon the author’s work, no
program credit need be given. In fact, such credit might
be considered a deception of the public.

By analogy to the law of motion pictures, an author of
a basic work which is adapted for broadcast performance
has no right to restrain the performance of such adapta-
tion of his work which he considers to be a mutilation or
disparagement of the literary quality of the basic work.5!
However, where the author expressly grants the right to
elaborate upon his work in the adaptation thercof, the
elaborator is obligated to retain and give appropriate
expression to the theme and action of the basic work as
originally written.®'* In no event can the adapted work
be discarded and the author’s name together with the title
of his work be applied to an entirely different work unless
the author expressly consents thereto. The same rule
applies even where the contract does not require the pro-
ducer to use the title of the work in connection with the
adaptation.5!

‘Where the author has used an assumed name, he acquires
no greater rights than if he had used his real name.52 If
the work is in the public domain, the producer has the
option to use the author’s real name or his pseudonym.®®

In any case, an author has the right to enjoin the associa-

50 Paramount Produections, Ine.
. Smith, 91 F.(2d) 863 (C.C.A.
9th, 1937).

5! Dreiser v. Paramount Pub-
lix Corp., N.Y. Sup. Ct, West-
chester County, Witschief, J., Aug.
1, 1931 (unreported).

5ia Cyrwood w. Affiliated Dis-
tributors, Inec. et al., 283 Fed. 219
(S.D.N.Y,, 1922).

51b Packard v. Fox Film Corp.,
207 App. Div. 311, 202 N.Y.Supp.
164 (1923).

52 Clemens ». Belford, 14 Fed.
728 (C.C.N.D. TIIl., 1883).

53 Jbid. See Ellis v. Hurst, 70
Mise. 122, 128 N.Y.Supp. 144
(1910).
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tion of his name with a work which he has not written.5*
The executor of a deceased author may also exercise the
right to disassociate the name of the author from a work
which he did not create.’® An author who has agreed to
render his services as a ‘‘ghost writer’” may not complain
of the use of another’s name as the author of the seript
because such use was contemplated in the agreement.

§ 410. Producer’s Deviation from or Distortion of Broadcast
Program Script.

Where the producer is a licensee, the author of a script
has the right to see that his work is produced by his
licensee in substantially the manner in which he wrote it.%¢
A producer cannot deviate from the seript to such an
extent as to distort it and render the work of the author
incomprehensible. Such deviation is a matter of degree
and has to do with the mutilation of the secript so as to
injure the reputation of the author.

But where the author of a seript has transferred and
assigned all of his rights therein to the producer, the
author cannot complain about a distortion of his work to
the same extent as if the producer were his licensee.??
The author, however, may, in a proper case, bring an
action at law for damages against the producer for libel
caused by the injury to or derogation of the reputation
of the author which results from a mutilation of his
work.5®

An injunction cannot be obtained against the author’s
assignee for libel unless fraud is established or it is shown
that the mutilated work is passed off by the producer as

54 1pid. Curwood w. Affiliated
Distributors, Inc. et al., 283 Fed.
219 (S.D.N.Y, 1922); Landa w.
Greenberg, 24 T.LR. 441 (Eng.,
1908). See COPINGER, o0p. cit.
supra n. 46, 190.

55 Wood v. Bufterworth, Times,
Dec. 23, 1901 (Eng.).

56 See FrounicE & SCHWARTZ,

op. c¢it. supra n. 7, 54; COPINGER,
op. cit. supra n. 46, 287 et seq.

57 American Malting Co. w.
Keitel, 209 Fed. 351 (C.C.A. 2d.,
1913); American Law Book Co.
v. Chamberlayne, 165 Ted. 313
(C.C.A. 2d.,, 1908).

58 See FromLICE & SCHWARTZ,
op. cit. supra n. 7, 55, 56.
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the work of the author.®® In such an action, the plaintiff
author, who writes under a pseudonym, must show that he
is known to the public under such assumed name.s°

It follows, therefore, that ordinarily a licensee will be
enjoined,®' while an assignee is liable at law for damages
in cases where a script is broadeast in mutilated form.
The broadcast of an inferior work not written by the
plaintiff author, but claimed to be so, is restrainable as a
libel.2 Malice or actual damages are not essential ele-
ments of proof in such a case.53

A restrainable deviation by the producer may oceur
where he makes or causes to be made another dramatiza-
tion of a copyrighted script although he has been licensed
only to perform the script.®* If, in addition to the new
dramatization, the producer broadeasts it, he has infringed
the author’s exclusive right to perform and to dramatize
his copyrighted broadeast program seript.ss

A contract between the author and the producer which
provides for limitations on the methods of exploitation and
performance of a broadeast program seript will be enforced
in Hquity. If the agreement specifies that the script is
to be performed only when accompanied by certain music
or for the advertisement of a particular product or by
broadecast during specified periods on designated stations,
systems or networks, a deviation therefrom by the pro-
ducer is restrainable.

§ 411. Is Preducer Required to Broadecast the Script?
Where the program script has been the subject of an
outright sale whereby the producer acquired all the prop-

59 1bid. Distributors, Ine. et al., 283 Fed.
80 Angers ». Leprohon, 22 Que. 219 (S.D.N.Y.,1922). See Clemens
S.Ct. 170 (Can., 1899). v. Belford, 14 Fed. 728 (C.C.N.D.

61 Royle v. Dillingham, 53 Mise. IIl., 1883).
383, 104 N.Y.Supp. 783 (1907). 63 See Ridge v. English Illus-
See also Manners v. Famous trated Mag., 29 T.L.R. 592 (1912).
Players-Lasky Corp., 262 Fed. 811 64 Sece Harper Bros. ». Klaw,
(S.D.N.Y., 1919). 232 Fed. 609 (S.D.N.Y, 1916).
62 ¢f. Curwood w. Affiliated 85 Ibid.
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erty rights in the script, no requirement is placed npon the
producer to broadcast the seript unless the agreement so
provides.®©

Creative efforts are entitled to see the light of day,
consistent with the independent exercise of business and
artistic judgment by the program producer. The latter,
however, may not arbitrarily withhold production where
compensation to the author depends upon performance.5”
Consequently, if the compensation to the author of the
seript depends upon the broadcast of his work, as in the
case of an obligation to pay a royalty which is based upon
the number of stations over which the seript is broadecast,
the author is entitled to demand that the producer broad-
cast the script within a reasonable time.®® TIf the pro-
ducer fails to broadcast the script for which royalty com-
pensation is payable, the author may rescind the contract
of sale and sue for the reasonable value of his services.%®

‘Where the agreement provides for the production of
the program scripts within a specified time and the pro-
ducer fails so to do, all rights therein revert to the
author.”°

In the instance where an author’s compensation is based
upon broadcast performances or other exploitation of a
work which he sold to a producer, the trustee in bank-
ruptey of the producer obtains only qualified property
rights in the work. Unless the purchaser of the bankrupt
producer’s assets actually carries on the business of the
bankrupt in performing and exploiting the author’s pro-
gram script so as to derive compensation therefor to the

66 0f. Morang ». Le Soeur, 45
Can. Super. Ct. 95 (1911).

67 In re Waterson, Berlin &
Snyder Co., 48 F.(2d.) 704 (C.
C.A. 2d., 1931).

68 See Fromrice & SCHWARTZ,
op. cit. supra n. 7, 78,

69 1bid. COf. In re Waterson,
Berlin & Snyder Co., 48 T.(2d)
704 (C.C.A. 24, 1931).

70 Bobbs-Merrill Co. ». Univer-
sal Film Mfg. Co., 160 N.Y.Supp.
37 (1916); White ». Constable,
Times, Mar. 23, 1901 (Eng.). But
see Kerker o. Lederer, 30 Misc.
651, 64 N.Y.Supp. 506 (1900).
See FromricE & SCHWARTZ, op.
¢t supra n. 7, 76.
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author, the property rights in the work will revert to the
author after a lapse of a reasonable time from the purchase
of the bankrupt’s assets.”!

§ 412. Termination of Licenses.

Since a license is a purely personal agreement, the
death of either the author or the producer terminates the
contract.??2 Of course, the license agreement may provide
that the legal representatives or heirs of the producer
shall acquire all rights thereunder.

‘Where a license agreement with a producer does not
provide for assignment of the license, the producer’s
change of firm name or his creation of a new corporate
entity to carry on his business may be held to have effected
a termination of the license.”®

Bankruptey of a producer licensed to broadeast a pro-
gram script causes a termination of the license. The
rights revert to the licensor and do not pass to the pro-
ducer’s trustee in bankruptey.”* The same result should
follow under state insolvency laws. Moreover, a receiver
in supplementary proceedings or a sheriff levying execu-
tion may not secure the rights granted in a license to
broadecast a program script.

Bankruptey of the author terminates a contract by him
to produce or deliver a script,”® his obligation being con-
tractual only.

§ 413. Remedy at Law: Where Scripts Are to Be Delivered
by Specified Time.

Because of the topical timeliness of many broadcast pro-

gram scripts, time of delivery of the seript to the producer

71 See In re Waterson, Berlin &
Snyder Co., 48 F.(2d) 704 (C.C.A.
2d, 1931).

72 See § 648 infra.

73 Waterman w». Shipman, 55
TFed. 982 (C.C.A. 24, 1893) ; Luecas
0. Monerieff, 21 T.L.R. 683 (Eng.,
1905).

74 See Lmeas v. Monerieff, 21
TLR. 683 (Eng, 1905). Cf. In
re Waterson, Berlin & Snyder Co.,
48 T.(2d) 704 (C.C.A. 2d, 1931).

75 Yerrington ». Greene, 7 R.I.
593 (1863); Gibson v. Carruthers,
8 M. & W. 343 (Eng., 1841).
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is an important consideration in agreements for the writ-
ing and production of seripts. The failure of an author
to deliver a broadcast program script at the time specified
in the agreement will make him liable to the producer for
actual damages. In addition, the producer may recover all
advances paid to the author under the contract.”¢

The requirement of a timely delivery may be waived by
the producer by his accepting a late delivery of the secript,
in which event the author is not liable for breach of the
agreement. In the case of such a waiver or if an extension
is granted without definite limitations of the date for
delivery of the script, the time is extended for a reasonable
period after due notice has been given to the author by
the producer.”” If the agreement is silent as to the time
of delivery of the script, the courts will impose a duty upon
the author to deliver the script to the producer within a
reasonable time. Factors involved in determining a rea-
sonable time are the known date or approximate time of
broadcast of the script, the necessary interval for casting
and rehearsals and similar circumstances.

§ 414. Same: Agreement for Series of Scripts.

An agreement between the producer and the author may
require the writing of a series of scripts with or without
sequence. If such an agreement is inseparable and is
breached by the producer prior to the completion of the
entire series, the author may recover for a breach of the
whole agreement. This is so despite the fact that only
one script was written and delivered.”®

Moreover, if the acts of the producer constitute a with-
drawal from or abandonment of a proposed broadcast pro-
gram prior to completion of the seripts for which he has
contracted, the author is under no duty to tender or deliver
the scripts as a condition precedent to recovery.”®

76 Yemans v. Tannehill, 15 N.Y. 78 Clark v. West, 137 App. Div.
Supp. 958 (1891). 93, 122 N.Y.Supp. 380 (1910).

77 Mann . Maurel, 126 N.Y. 79 See Planché v. Colburn, 5 C.
Supp. 731 (1911). & P. 58, 8 Bing. 14 (Eng., 1832);
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§ 415. Equitable Relief Where Author Has Breached His
Agreement.

A contract for the exclusive services of a seript
writer 8 whose talents are unique and extraordinary is
enforceable 8! in Equity if there is mutuality of obliga-
tion.®2 Such equitable relief takes the form of a negative
Injunction which restrains the author from writing seripts
for any other person. What Equity enforces is the
implied or express negative covenant of the author mnot
to write broadeast program seripts for any other person.®®
The writer, however, will not be ordered to write or create
the agreed scripts.84

A third party who knowingly produces a program seript
written in violation of an agreement between the plaintiff
producer and the author may be enjoined and compelled
to account for profits.®s

§ 416. Same: Liquidated Damages.

It is desirable in agreements for the production of
broadcast program scripts to make provisions for liqui-
dated damages. If a liquidated damages clause is not
intended as a fine or penalty but is a reasonable forecast
of the probable damages, it is enforceable. It is also a
requisite of a valid clause relating to liquidated damages
that the actwal damage contemplated from the breach be
uncertain and difficult of ascertainment.8® '

Gollanez v. Dent, 88 L.T. 358
(Eng., 1903); Thorne wv. French,
4 Mise. 436, 24 N.Y.Supp. 694
(1893), affd. 143 N.Y. 679, 39 N.E.

Supp. 579 (1914). Sce § 400 supra.

83 Morris v. Colman, 18 Ves.
437 (IEng., 1812); Macdonald o.
Eyles [1921] 1 Ch. 631 (Eng.).

494 (1894).

80 Stern v. Laemmle, 74 DMisc.
262, 133 N.Y.Supp. 1082 (1911).

81 See §§ 389, 391 supra.

82 Star Co. v. Press Pub. Co.,
162 App. Div. 486, 147 N.Y.

Sce §§ 389, 390 supra.
84 COPINGER, op. cit.
46, 298.
85 Stern v. Laemmle, 74 Mise.
262, 133 N.Y.Supp. 1082 (1911).
86 See § 387 supra.

supre 1.
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§ 417. Rescission of Agreement.

The agreement may be rescinded upon proof of fraud
by the author 8 or by the producer.®® It is necessary
that a tender be made of all benefits received under the
contract by the defrauded party as a condition precedent
to the rescission,s®

§ 418. Breach of License Agreement.

It the author, as a proprietor of the copyright in a
broadeast program script, has licensed the producer to
perform or render his seript in a specific broadeast pro-
gram, he may sue the producer for breach of contract
where the producer has violated the terms of the license.
If the producer exceeds the scope of the license by
unauthorized performances or recording of the seript, the
author may maintain an action for infringement of the
copyright.®® In either case, the author may rescind the
license.®!

§ 419. Relief Where Producer Breaches His Agreement with
the Author.

In an action by the author for the reasonable value of
his services in the creation of a broadcast program seript,
the author must offer definite evidence of the value of his
services in the work in guestion.®2

Evidence of the success of the broadeast program con-

87 Hackett ». Walter, 80 Misec.
340, 142 N.Y.Supp. 209 (1913).
See In re Waterson, Berlin & Sny-
der Co., 48 T.(2d) 704 (C.C.A.
2d, 1931).

88 See Outcault v. Bonheur, 120
App. Div. 168, 104 N.Y.Supp. 1099
(1907).

89 Hackett ». Walter, 80 Misc.
340, 142 N.Y.Supp. 209 (1913).

90 Harper v. Klaw, 232 Fed. 609
(S.D.N.Y., 1916) ; Tiffany Produc-

tions ». Dewing, 50 F.(2d) 911
(D.Md,, 1831); Metro-Goldwyn-
Mayer v. Bijou Theatre, 3 F.Supp.
66 (D. Mass., 1933); Underhill ».
Schenck, 238 N.Y. 7, 143 N.E. 733
(1924).

91 Saltus ». Bedford, 133 N.Y.
499, 31 N.E. 518 (1892); Bobbs-
Merrill Co. v. Universal Film Mfg.
Co., 160 N.Y.Supp. 37 (1916).

92 See Bernstein v. Meech, 130
N.Y. 354, 290 N.I. 255 (1891).
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taining the script and of the criticisms and public reception
thereof is relevant in an action by the author for payment
of the value of his services where the seript has already
been produced.®®

Tf the agreement provides that the author shall receive
o definite amount for each performance of his seript, the
producer is liable only for actual performances.®* Unless
stipulated to the contrary, repeat broadecasts should be
considered additional actual performances. However, the
producer may agree to pay a stipulated amount for the
broadcast rights for a definite period irrespective of
whether the seript is actually broadeast during that period.

The agreement may provide that, n the event of a
failure of the producer to pay royalties or the agreed
compensation, the rights granted to the producer shall
revert to the author. Such an agreement is enforceable.®®
Where no provision is made for a reversion in the case
of a failure to pay such royalties, the author is remitted
to his action at law for the compensation due him.°¢ The
rights remain with the producer.

§ 420. Remedy for Conversion, Loss or Destruction of Script.

Where the author’s broadeast program script is con-
verted, he may recover its value. The possessor may also
be restrained from performing the converted seript and be
compelled to deliver it to the owner or author.®? .

Tf the producer is licensed to broadcast a program seript
and accepts possession thereof, he is generally not a gratui-

93 (tharley v. Pothoff, 118 Wis. Mar. 2, 1916. See FromricE &

258, 95 N.W. 124 (1903); Ellis
v. Thompson, 1 App. Div. 606, 37
N.Y.Supp. 468 (1896).

94 8t Cyr ». Sothern & Mar-
lowe, 140 App. Div. 888, 125 N.Y.
Supp. 10 (1910); Kennedy v.
Rolfe, 174 App. Div. 10, 160 N.Y.
Supp. 93 (1916); Schonberg w.
Cheney, 3 Hun (N.Y.) 677 (1875).

95 Arden . Lubin, N.Y.L.J,

SCHWARTZ, op. cit. supra n. 7, 84 n.

96 Rarst v. Prang, 132 App.
Div. 197, 116 N.Y.Supp. 1049
(1909) ; Moore v. Coyne, 113 App.
Div. 152, 98 N.Y.Supp. B892
(1906) ; McCullough v. Pence, 85
Hun 271, 32 N.Y.Supp. 986
(1895).

97 Alexander v. Manners Sutton,
Times, Mar. 28, 1811 (Eng.).
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tous bailee. He is liable to the author if the script is lost
or destroyed as a consequence of the negligence of his
employees.®® However, if the secript is submitted to the
producer solely for criticism, suggestions or advice, then
he is a gratuitous bailee. A gratuitous bailee is liable
only for gross negligence.®®

§ 421. Radio Rights in Non-Broadcast Works.

There are a great many literary and dramatic works
which are valuable for adaptation and use in broadecast
programs. These works may be protected either at com-
mon law or by copyright registration. It is important to
determine the ownership of the broadcast performance
rights of such works in the production of broadecast
programs containing same.

If the work is dedicated to the public by common law
publication or by expiration of copyright protection, it may
be the subject of broadcast performance by anyone.

‘Where the work in question is in dramatic form, a license
to produce it upon the stage is restricted to theatrical
performances and the producer must secure from the
author or other owner a license to make a broadcast per-
formance thereof.'®® If the author has granted a license
to make a motion picture production of his work, it is
similarly restricted to such limited use and it is necessary
to obtain a specific license to broadcast the work.!®! The
author may, in the first instance, grant a license which
includes broadcast performances of his work. Where the
grant of this right is not specifically expressed, it is a
matter of interpretation of the agreement to determine

98 FromLICE & SCHWARTZ, O0p.
cit. supra n. 7, 87.

99 Hellawell v. Hempstead Coop.
Building & L. Assn., 249 App. Div.
622, 290 N.Y.Supp. 954 (1936).

100 Klein ». Beach, 239 Ted.
108 (C.C.A. 24, 1917).

101 7hid, A transfer of motion

picture rights includes talking mo-
tion pieture rights, although the
latter were unknown at the time
of the contract. Cinema Corp. of
America v. De Mille, 149 Mise. 358,
267 N.Y.Supp. 327 (1933), affd.
240 App. Div. 879, 267 N.Y.Supp.
959 (1933).
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whether the broadcast performance license was granted by
necessary implication.!®2 It has been held that a grant of
“dramatic performance rights’’ includes both stage and
screen productions of the work.'°® A similar ruling has
been made with respect to an exclusive license to ‘‘produce,
play or perform’’ a drama.!®*

The grant of a dramatic production license at a time
when broadcast performances of such works were not con-
templated or known would not appear to include a license
to make broadcast performances thereof.'°® However, an
authorization to make dramatic performances, without
limitation as to media, granted at a time when broadcast
performances of similar works were not uncommon, should
include a license to make broadcast performances of the
work.'0¢

In instances where the grant to the original stage or
motion picture producer is not extensive enough to include
broadcast performance rights, the author or other owner
of the work generally may license the broadcast perform-
ance thereof unless circumstances exist from which the
court may imply a covenant not to compete with the
original producer. The implication of such a negative

covenant must, however, be predicated upon the grant

of an exclusive license to the producer in the first
instance.'®? Should a negative covenant be implied to

162 But see the French decision
in Serriere v. Hugon, Frondaic and
Pathé Cinema, Gazette des Tribu-
naux, Feb. 6th and 7th, 1935 (Civil
Tribunal of the Seine) where the
Court held that silent film rights
could not bhe extended to include
talking motion picture rights un-
less speeific language in the con-
tract between the author and the
producer broadly ineluded such
additional rights.

103 Klein v. Beach, 239 Fed.

108 (C.C.A. 24, 1917); 33 A.L.R.
312 (1924).

104 Lipzin ». Gordin, ef al., 166
N.Y.Supp. 729 (1915).

108 Byt ses Cinema Corp. of
Ameriea v. De Mille, 149 Misc. 358,
267 N.Y.Supp. 327 (1933), afd.
240 App. Div. 879, 267 N.Y.Supp.
959 (1933).

106 Klein v. Beach, 239 Fed. 108
(C.C.A. 2d, 1917). See Hart w.
Fox, 166 N.Y.Supp. 793, 797
(1917).

107 See § 389 supra.
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render the author or other owner of a dramatic work
incapable of granting a license sanctioning the broadcast
performance thereof,'®® it would be necessary for both
the author and the original producer to join in the grant
of a broadecast performance license.!®® The rights may
be granted by the author alone where his contract with
the original producer has terminated.!'®

‘Where the author has divested himself, by assignment,
of the right to authorize broadcast performances of his
work, the program producer must obtain the required
license from the appropriate owner of such rights.!*! Simj-
lar prineiples govern the license or other disposition of dra-
matic performance rights in various media of novels and
other non-dramatic literary works.'!?

108 See Harper Bros. v». Klaw, v. Klaw, supra. But see Klein v.

232 Ted. 609 (S.D.N.Y., 1916);
Manners v. Moroseo, 252 U.S. 317,
40 Sup. Ct. 335, 64 L.Ed. 590
(1919) ; Underhill v. Schenck, 238
N.Y. 7, 143 N.E. 773 (1924);
Frobman ». Fiteh, 164 App. Div.
231, 149 N.Y.Supp. 633 (1914);
Kirke La-Shelle Co. v. Armstrong,
263 N.Y. 79, 188 N.HE. 163 (1933).
A negative covenant has been im-
plied where the contract was made
at a time when the other medium
was not known. Harper Bros.

8

Beach, 239 TFed. 108 (C.C.A. 2d,
1916).

108 Harper Bros. ». Klaw, 232
Fed. 609 (S.D.N.Y., 1916).
110 Gillette v». Stoll Film Co.,

120 Dlise. 850, 200 N.Y.Supp. 787
(1922).

11t See  Photo - Drama DMotion
Pict. Corp wv. Social Uplift Film
Corp., 220 Fed. 449 (C.C.A. 24,
1915).

112 Harper Bros. v. Klaw, 232
Fed. 609 (S.D.N.Y., 1916).
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who appear principally in the legitimate theatre or in
motion pictures. Agencies for such business purposes
range from the representative of one artist to the extensive
booking agencies serving many artists and producers.

This class of middlemen serves as a link in the chain of
personalities which brings about a broadeast program.*
Performing artists generally leave their business arrange-
ments to so-called artists’ managers or personal repre-
sentatives. These managers and personal representatives
are retained to secure and assist in securing engagements
for the artist. In addition, many managers and repre-
sentatives play an important part in the development of
the professional life of the artist by helping to create a
public demand for the services of the artist.

It is a not infrequent practice for the manager or per-
sonal representative of the artist to secure engagements
for him through an established booking agency. The artist
or his representative may deal directly with the program
producer or with a subsidiary agency of the producer for
that purpose.

§ 423. Manager, Personal Representative and Booking Agency
Contrasted.

Historically, the manager of the artist functioned as a
coach and guide who assisted the artist in the development
of his talents as well as his business. A personal repre-
sentative is a comparatively new character. He does not
possess the same domination and control over the artist as
the manager. He serves merely to act for the artist in
certain phases of his business. The term, personal repre-
sentative, is more frequently applied to those persons who
represent successful artists who feel they no longer have
need for a manager in the traditional sense of the word.

The booking agency in essence is an impersonal institu-
tion which arranges engagements for many artists. It is

* The discussion in this chapter author of the broadeast program
may well apply to agents of the seript.
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in the nature of an employment agency, acting as a go-
between for the artists and producers.

§ 424. Managers and Personal Representatives Are Agents
of the Artist.

The relation between these middlemen and the artist is
often complex and uncertain. In the great majority of
cases, it is believed, although it is a question of fact,' that
the relation is one of Principal and Agent in one of its
myriad forms. The relation of Principal and Agent is
defined as that relation which results from the manifesta-
tion of consent by one person to another that the other
shall act on his behalf and subject to his control, and
consent by the other so to act.?

““The characteristic of the agent is that he is a business
representative. His funetion is to bring about, modify,
affect, accept performance of, or terminate contractual obli-
gations between his principal and third persons.”’®

Managers and personal representatives belong in this
category, since they are business representatives of artists.
They act on behalf of the artist. Having been properly
appointed they may create, modify, affect, accept the ful-
fillment of or end the contractual obligations between the
artists and the program producer.

The booking agency is also a species of agent, namely
a broker. A broker is one whose occupation is to bring
parties together to bargain, or to bargain for them.* The
business of the booking agency may be characterized as
prospectively bringing together the artist and the program
producer so that an engagement may be consummated.

It is submitted that the subsidiary corporate organiza-
tion of a program producer which engages talent for the
latter, even though it may purport to represent or act for

| MecreM . oN AeBNoy (24 ed., 3 MECHEM, op. cit. supra, § 36.
1923) § 50. : 4 MECcHEM, op. cit. supre, §

2 RESTATEMENT, AcmNcy (1933), 2362, :

§ L
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the artist, is merely the instrumentality of the parent
producing company and not the agent of the artist.

§ 425. Same: Under the Statutes.

The only importance in distinguishing between the man-
ager, personal representative and booking agency as dif-
ferent types of agents exists in the application of the
various statutes regulating theatrical employment agen-
cles. Principal consideration will be given to the New
York statute,® there being a similar statute in California.®
This statute requires all persons operating theatrical em-
ployment agencies first to procure a license from the
muuicipal authority.”? The statute defines a theatrical
employment agency as follows: 8

““The term ‘theatrical employment agency’ means and
includes the business of conducting an agency, bureau, office
or any other place for the purpose of procuring or offering,
promising or attempting to provide engagements for . . .
theatrical and other entertainments or exhibitions or perform-
ances, or of giving information as to where such engagements
may be procured or provided . .. but such term does not
include the business of managing . . . the artists . . . con-
stituting the same, where sueh business only incidentally
volves the seeking of employment therefor.”’

The California statute® contains a similar definition,
except that there is no exemption from its effect where the
seeking of employment is incidental to managerial services.

It has been held in New York that an unlicensed theat-
rical employment agency cannot maintain an action for
services rendered.'® The question is one of fact as to
whether the plaintiff was the manager of the artist or

merely sought to secure engagements for him.!'' The
5N. Y. Gen. Bus. L., §§ 170- 8N. Y. Gen. Bus. L., § 173.
192, 971d., at § 171, subd. 4.
6 CaL1rorN1a, SraTUTES (1929) 10 Meyers v. Walton, 76 Mise.
c. 89. 510, 135 N.Y.Supp. 574 (1912).

71d.,at 8§1. "1 Hyde ». Vinolas, 234 App.
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essence of the contract will be crystallized to determine
the real purpose thereof.'? If it is one of management,
the unlicensed plaintiff may recover. But if, despite the
camouflaged language included in the agreement, the sole
function of the plaintiff was to secure engagements, he
cannot recover without a license.

It is frequently found that the contract between the
artist and his representative is identical in many clauses
with that which the artist enters into with the producer.
The artist generally agrees in both contracts to render his
best services for the other party, to serve him exclusively
and not to perform for any other person. The obvious
effort of these and other clauses is to impress the court
with the idea that the representative is the employer of
the artist. An effort is also made in the drafting of these
agreements to persuade the court that the representative is
performing managerial services chiefly and that the secur-
ing of engagements is only incidental thereto. To this
end, numerous duties of a managerial nature are provided.

As has been pointed out, these matters raise questions
of fact as to whether the exemption in the New York
statute applies. It is believed that the weight of the
express terms of the agreement may be overcome where
necessary in either or both of two ways. The court must
determine the intention of the parties as expressed in the
contract. Upon such analysis of the whole agreement, it
may be determined that the representative is not an em-
ployer but one who is to act on behalf of another, the
artist. Moreover, where the compensation payable to
the representative is based upon the engagements secured
by him and not on the extent of other managerial duties
performed by him, this fact may evidence that the main
intention of the parties is that the representative shall
act as an employment agency.

Div. 364, 254 N.Y.Supp. 687 Mise. 695, 203 N.Y.Supp. 819
(1932). (1924).
12 Pawlowski v. Woodruff, 122
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The statute refers to the ‘‘business of’’ securing engage-
ments and to the ‘‘business of’’ managing. Such words
in their normal meaning must be taken to allow the court to
examine the real activity of the representative. The stat-
ute, by the use of such words, is directed to the question of
whether the representative is generally and principally
engaged in the business of securing engagements for the
artist. Where the artist by evidence has established that
the affirmative is the case, the representative should be
permitted to show that in the case at bar, he performed
managerial services. This burden is clearly upon the rep-
resentative under the statute.

§ 426. Creation of the Agency.

Since a manager or personal representative is an agent,
it must be determined whether he has authority to act so
as to bind the artist to a third party. This authority may
be expressly conferred or it may be implied from the sur-
rounding facts and circumstances.'®

While the relation of Principal to Agent is voluntary,'4
the existence of authority does not require that there be
an agreement between the artist and his representative.'®
Sufficient to create the agency relation as to third persons
is a manifestation by the artist to the representative that
he may act for him and the consent by the latter so to
act.'® The passage of consideration is unnecessary.!?

However, as between the artist and the representative,

13 Haluptzok v. Great Northern
Ry. Co., 55 Minn. 446, 57 N.W.
144 (1893); MecHEM ON AGENCY
(2d ed., 1923), § 241.

“ Wxcept for the execution of in-
struments under seal or for the
performance of transactions re-
quired by statute to be aunthorized
in a particular way, authority to
do an act may be created by writ-
ten or spoken words or other
conduet of the principal which,

reasonably interpreted, causes the
agent to believe that the prineipal
desires him #0 to act on the prin-
cipal’s account.” RESTATEMENT,
Agmxeoy (1933), § 26.

14 MecHEM, op. cit. supra, § 28.

15 RESTATEMENT, AgENCY
(1933), § 26, Comment (a),
MecHEEM, op. cit. supra, § 30.

16 RESTATEMENT, AGENCY
(1933), § 15.

17 1d., at § 16.
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their obligations and liabilities to each other are deter-
mined by the agreement which exists between them. Gen-
erally, an express or implied contract of agency is found
to exist. This agreement, to be binding, must possess the
elements necessary in every valid contract.'®

Every binding contract of agency must be based upon
sufficient consideration.'® Hven though consideration be
lacking, a representative who gratuitously promises to
perform certain acts for an artist and subsequently enters
upon performance thereof is bound to complete his
undertaking.2°

In addition, a valid contract of agency requires an
offer and acceptance,®! so that the artist and the repre-
sentative are in mutual agreement on the terms of their
relation.?® Ags in contracts of employment of the artist
by producers,®® this agreement of representation must
express with sufficient definiteness the essential terms of
the agreement.?* TFor the interpretation and construction
of the contract, reference is made to the section thereon.2s

§ 427. Duration of Agency Relation Between Artist and Rep-
resentative.

The agreement of representation is basically one whereby
the artist employs the representative as an agent for
specific purposes. The duration of the agreement of rep-
resentation will be governed by the rules of law applicable
to employment contracts.

The duration of the employment of the representative

18 I re Carpenter, 125 Fed. 831
(C.C.N.Y., 1903).

19 Cunningham v, Irwin, 182
Mich. 629, 148 N.W. 786 (1914);
MucEEM, op. cit. supra, § 30.

20 8¢e Pease & Elliman w.
Wegeman, 223 App. Div. 682, 229
N.Y.Supp. 398 (1928); Laurence
v. Pacific Oil & Lead Works, 27
Cal. App. 69, 148 Pac. 964 (1915).

21 See Thompson v. Cedar Rap-

ids Nat. Bank, 207 Towa 786, 223
N.W. 517 (1929).

22 Ibid.

23 See Chapters XXTI., XXIII.
and XXTV., supra.

24 See Capital City Garage &
Tire Co. v. Electric Storage Bat-
tery Co., 113 S.C. 352, 101 S.E.
838 (1919).

25 See § 359 supra.
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by the artist is an essential term of their agreement and
must be definite. In many cases, however, the parties
do not state the duration of the employment of the repre-
sentative in express terms. This is the usual sitvation
where the agreement is the result of an exchange of letters
or telegrams, or where the contract is oral and only con-
firmed by a writing. In such a case, the task of the court
is to ascertain the apparent intention of the parties from
any circumstances which prove a definite accord as to the
length of the employment.2® This is a question of fact.2?

If no evidence of the intention of the parties as to the
duration of the representative’s employment is available,
or the evidence before the court is insufficient to show a
definite intention, the general rule is that the employment
is indefinite in time and the continuance thereof is subject
to the will of either the artist or the representative.?®

‘Where no definite period of employment is expressed
in the contract and no implication thereof is possible from
the evidence, an agreement to pay the representative a
fixed amount in compensation for a definite period of
service does not raise the presumption that the employ-
ment was for a definite period.?® Thus, a provision in a
contract that the artist will pay the representative a sum
certain per week does not create an employment for the
definite period of a week. It creates a hiring at will.3°
Similarly, an agreement to pay a sum certain for a year’s
services rendered does not establish a definite term for the
employment of the representative.®!

26 Winnisron oN  Contraors tin o. N. Y. Life Ins. Co., 73 Hun
(Rev. ed., 1936), § 39. 496, 26 N.Y.Supp. 283 (1803);
27 See Sherwood v. Crane, 12 WriLtisrow, op. cit. supra, n. 26,

Mise. 83, 33 N.Y.Supp. 17 (Com.
Pl, 1895); TFellows v. Fairbanks
Co., 205 App. Div. 271, 199 N.Y.
Supp. 772 (1923); Tatterson .
Suffolk Mfg. Co., 106 Mass. 56
(1870).

28 See Watson v. Gugino, 204
N.Y. 535, 98 N.E, 18 (1912) ; Maxr-

§ 39.

29 Thid.

30 Sce Watson v. Gugino, 204
N.Y. 535, 98 N.E. 18 (1912).

31 See Martin ». N. Y. Life Ins.
Co., 73 Hun 496, 26 N.Y.Supp. 283
(1893).
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§ 428. Termination of the Agency Relation Between Artist
and Representative.

The artist and the representative may provide in their
agreement when and how the relation shall terminate. This
provision will govern. Where the relation is an indefinite
employment at will, the rule ordinarily is that no notice
is required to terminate the relation.32

In any case, the death of the representative works a
termination of the agreement. This is the general rule as
to all personal service contracts.3® The accepted view is
that the death of the employer terminates a contract for
personal services.3* It is clear, therefore, that the death
of the artist-employer should terminate his contract with
the representative.

§ 429. Revocation of Authority of Representative by Artist.

The artist has the absolute power to revoke the authority
of the representative at any time.2® This power to revoke
on the part of the artist is not abrogated by his grant of
an authority, declared to be irrevocable, to the representa-
tive. Iven though the authority of the representative is
declared to be irrevocable, the artist may revoke.3¢

An exception to this rule exists if in addition to the
authority, the representative is given an interest or estate
in the subject matter of the agency. In such an instance,
the artist has no power to revoke without the consent of
the representative.®” In fact, this exception holds that

32 See § 361 supra.

33 Blakely v. Sousa (manager),
197 Pa. 318, 47 Atl. 286 (1900);
Mulgueen ». Connor (lawyer), 65
Ir.(2d) 365 (C.C.A. 24, 1933);
WILLISTON, op. cit. supre, n. 26,
§ 1940.

34 WiLLisToN, op. cit.
n. 26, § 1941.

35 See Weaver o. Richard, 144
Mich. 395, 108 N.W. 382 (1906);
Roth ». Moeller, 185 Cal. 415, 197

supra,

Pac. 62 (1921); Henderson o.
Lebow, 95 W.Va., 74, 120 S.E. 300
(1923).

36 Bee Edward Sales Co. .

Harris Structural Steel Co., 17 F.
(2d) 155 (S.D. Me., 1927); Roth
«. Moeller, 185 Cal. 415, 197 Pae.
62 (1921); Campbell v. Tunnieliff,
185 App. Div. 506, 173 N.Y.Supp.
242 (1918).

37 See Hunt v. Ronsmanier, 8
Wheat. (21 U.8.) 174 (1823);
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the grant of a power coupled with an interest in the subject
matter of the agency creates an irrevocable agency unless
expressly stated to be revocable.®® To come within this
exeeption, the representative must have received an interest
in the subject matter itself; an interest in the result of
his execution of his authority is not sufficient to abrogate
the artist’s power of revocation.®® The great majority
of artists’ representatives possess no more than an interest
in the result, and therefore, the artist may revoke the
authority subject to the representative’s right to recover
at law in a proper case for breach of contract.

‘Where the contract of agency is for a specified time,
the artist possesses the power to revoke the authority of
the representative at any time, subject, however, to lia-
bility for breach of the agreement of representation.®

A revocation of the authority conferred irrevocably or
for a specified time is a breach of contract, and the artist
must respond in damages to the discharged representa-
tive.#! A suit for damages at law should be the only rem-
edy of the discharged representative; he should not have
specific performance in equity.*®* It should be immaterial
that the agreement of representation is so expressed that
it is made to appear that the representative employs the
artist and a recital is contained therein as to the unique and
irreplaceable talents of the artist. If the agreement is con-
strued as a contract of representation and the relation of
Principal and Agent exists between the artist and the rep-

Capital Nat. Bank of Sacramento
v. Stoll, 30 P.(2d) 411 (Sup. Ct.
Cal,, 1934); Wesley w». DBeakes
Dairy Co., 72 Mise. 260, 131 N.Y.
Supp. 212 (1911).

41 Roth ». Moeller, 185 Cal. 415,
197 Pae. 62 (1921); W. B. Martin
& Son v. Lamlkin, 188 Til. App.
431 (1914) ; Xerr S. 8. Co. v. Kerr
Nav. Corp., 113 Mise. 56, 184 N.Y.

38 Jhid.

39 See Babceock . Chieago Ry. -

Co., 325 III. 16, 155 N.E. 773
(1927); Wilson w». Smith, 256
Mass. 85, 152 N.E. 88 (1926).

40 Sphier v. Michael, 112 Or.
299, 229 Pac. 1100 (1924).

Supp. 646 (1920).

42 Cook . Zionist Org. of
America, 232 App. Div. 481, 250
N.Y.Supp. 348 (1931); Spitzer v.
Pathé Exchange, 132 Cal. App. 612,
23 P.(2d) 308 (1933).
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resentative, no specific performance or negative injunction
should be decreed in equity as a remedy for breach by the
artist-employer. It is conceivable, however, that the rep-
resentative may be deemed so unique as to warrant the
issuance of a negative injunction against him for breach
of the agreement of representation.

Where the revocation in any case is for cause, the artist
may set up the failure of the representative to perform as
a complete defense.

§ 430. Revocation for Cause.

‘Where the revocation of the representative’s authority
is for cause, no liability arises on the part of the artist.
The artist should occupy the position of any employer or
principal. A revocation for cause is the same as a justifia-
ble discharge of a servant. The cause for revocation in
order to be justifiable must go to the substance of the con-
tract of agency, so that if the representative is guilty of
mere irregularities the artist may not justifiably refuse to
perform.43

An artist may justifiably discharge his representative
where the latter has breached an express material stipula-
tion in the contract of agency.** The failure of the rep-
resentative faithfully to perform the express and implied
duties imposed on him by the relation of Principal and
Agent is sufficient ground for his discharge without liabil-
ity of the artist.4®

‘Whether they are express or implied, the following are
the more important and material duties of the representa-
tive. The representative should negotiate for, attend to
and arrange bookings for the appearance of the artist in

43 Flwell ». Coon, 46 Atl. 580 458ee Lower v Muskegon
(N.J. Ch., 1900). Heights Co-op. Dairy, 251 Mich.
44 See Standard Fashion Co. v. 450, 232 N.W. 181 (1930); Fantl
Thomas, 96 Vi, 319, 119 Atl. 417 +. Joyee Pruitt Co., 34 N.M. 573,
(1923); E. L. Husting Co. ». 286 Pac. 830 (1930).
Coca Cola Co., 205 Wis. 356, 237
N.W. 85 (1931).
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broadecast programs. He should attend to publicity and
advertising for his employer and should advise the artist
and render all necessary managerial services for him. The
failure or neglect of the representative to arrange bookings
and to perform all the other duties is a material breach
which justifies his discharge.

§ 431. Duties of the Representative Which Are Implied in
Law.
1. Must Ezecute Authority Strictly.

The representative must execute strictly the authority
granted to him by the artist.*¢ He must obey all instruc-
tions.*” Failure to pursue strictly his authority is ground
for discharge of the representative.

2. Must Exercise Diligence and Skill.

The representative upon entering the service of the artist
impliedly warrants that he will exercise the diligence and
skill necessarily and customarily exercised by the members
of his profession. By holding himself out as an artist’s
representative, he is bound as would be anyone else who
holds himself out as having gualifications of a certain pro-
fession, to exercise the skill possessed and exercised by
persons pursuing that occupation.*® For failure to use
such skill and diligence, the representative may justifiably
be discharged.*®

Support for this proposition is found in the realities of
the situation. If the representative is incompetent or
simply fails to exercise the requisite skill and diligence,
the artist will not secure engagements, except such as may

46 Sce Andrew Gulick & Co. w.
Cyelemotor Corp., 192 App. Div.
350, 182 N.Y.Supp. 316 (1920).

47 RESTATEMENT AGENCY
(1933), § 383; WILLISTON, op. cil.
supra, n. 26, § 1013; Whitney wv.
Express Co., 104 Mass. 152 (1870) ;
Minn. Trust Co. ». Mather, 181
N.Y. 205, 73 N.E. 987 (1905).

48 Varnum v. Martin, 32 Mass.
440 (1834); Isham wo. Parker, 3
Wash. 755, 29 Pac. 835 (1892);
Godwin v. Kreft, 230 Okla. 329,
101 Pac. 856 (1909); Erickson v.
Reine, 139 Minn. 282, 166 N.W.
333 (1918).

49 WILLISTON,
n. 26, § 1014.

op. cit. supra,
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be offered to him by third persons. The public appearance
of the artist is a vital necessity to him in order that his
earning power, which is based on his reputation, may not
be curtailed or destroyed.’® The existence of the artist’s

reputation depends upon his appearance in public. There-

fore, it is a material breach where the representative is
not diligent or does not exercise skill and a consequent
inadequacy of engagements ensues therefrom. This situa-
tion becomes particularly oppressive where the representa-
tive has received an exclusive agency from the artist for
a long term.

3. Must Be Loyal.

The representative of the artist, being an agent, is a
fiduciary as to matters within the scope of his authority.5!
A fiduciary is one in whom trust and confidence are re-
posed.’2 This fiduciary character of the representative
is a product of the Principal and Agent relation. Hence,
such relation must be shown to exist.®3

The representative as a fiduciary must act with utmost
good faith and loyalty for the benefit of the artist in all
matters which he has undertaken to carry out for him.5%
As a consequence of the requirement of good faith and

50 See Note, 98 w.v.n.J. (Sept.
4, 1937) 580.

51 RESTATEMENT, AGENCY
(1933), § 13.

52 8ee Stoll v. King, 8 How.
Prac. (N.Y., 1853) 298, 209;

Svance o. Jurgens, 144 TIl. 507,
513, 33 N.E. 955, 957 (1893).

53 Spinks v. Clark, 147 Cal. 439,
82 Pac. 45 (1905); Sanford w.
Miller, 80 N.J.L. 411, 78 Atl. 177
(1910).

54 Bates w. Campbell, 213 Cal.
438, 2 P.(2d) 383 (1931); Eleo
Shoe Mfrs. ». Sisk, 260 N.Y. 100,
183 N.E. 191 (1932).

In Lambdin v. Broadway Sur-

face Adw. Corp., 272 N.Y. 133, 138,
5 N.E.(2d) 66 (1936), Crane,
CJ., said:

“QOn the whole ecase we are of
the opinion that the plaintiff in
this instanee fell below the stand-
ard rvequired by the law of one
acting as an agent or employee of
another. e is prohibited from
acting in any manner inconsistent
with his ageney or trust and is at
all times bound to exercise the uf-
most good faith and loyalty in the
performance of his duties . . . he
also forfeits his right to compen-
sation for services rendered by him
if he proves disloyal.”
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loyalty, the representative may not act as or for the
account of a party adverse to the artist, unless the latter
consents thereto.®® The representative may not compete
on his own account or for the account of another in any
matters relating to the subject matter of the agency.

The representative must deal fairly with the artist in
all transactions between them.’¢ Most important is the
fiduciary duty of the representative to account to the artist
for all money and property which come into his hands by
virtue of the employment.5?

§ 432. The Artist’s Duties to His Representative.

The relation between the artist and his representative
requires that the former compensate the latter for services
rendered.’® The amount of compensation may be agreed
upon at the time of, or during, the employment of the
representative by the artist. It is not necessary that the
services rendered by the representative be of benefit to the
artist. The duty of the artist to compensate is independent
thereof.5°

The artist may not terminate the relation of agency in
order to avoid future payment, unless he is specifically
empowered by the contract so to do.® In the absence of
fixed agreed compensation, the representative is entitled to
the reasonable value of his services,®' unless he has been
guilty of dereliction of a material duty as the agent of the
artist.

55 Wadsworth v. Adams, 138
U.S. 380, 11 Sup. Ct. 303, 34 L.Ed.
984 (1891); Lambdin ». Broadway
Surface Adv. Corp., 272 N.Y, 133,
5 N.E.(2d) 66 (1936).

56 RESTATEMENT,
(1933), § 13.

57 Hobbs v. Monarech, 277 Il
326, 115 N.E. 534 (1917); Bain
v. Brown, 56 N.Y. 285 (1874);
Lambdin v. Broadway Surface Ady.
Corp., 272 N.Y. 133, 5 N.E.(2d)

AcENOY

66 (1936) ; RESTATEMENT, AGENCY
(1933), § 382, Comment (a).

S58RESTATEMENT, AGENCY
(1933), § 441.

59 Schwartz v. Yearly, 31 Md.
270 (1869).

60 Northwest Port Huron Co. w.
Ziekrick, 32 S.D. 28, 141 N.W. 983
(1913).

6! Case v. Rudolph Wurlitzer
Co., 186 Mich. 81, 152 N.W. 977
(1915).
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Unless otherwise provided in the agreement of represen-
tation, the artist is under the duty to reimburse the rep-
resentative for such reasonable sums as were necessarily
expended in furtherance of the agency and in execution of
the authority granted thereunder.®®

The representative has a right of indemnity against the
artist for any loss or damage sustained by him in the execu-
tion of the agency. The act or acts which constitute the
basis of the loss must have been done within the scope of
the authority of the representative.®®

Where the representative is obliged to incur traveling or
other expenses in performing his duties within the scope
of the agreement of representatiomn, it is a question of fact
to determine whether the parties intended that such ex-
penses be defrayed out of the representative’s compensa-
tion or by the artist or out of the gross income. Since
agreements of representation in the broadecasting industry
may contemplate expenditures for traveling, it would seem
that the cost thereof should be deducted from the gross
income of the artist from engagements so secured. The
agreement of representation may, however, provide other-
wise.

§ 433. Authority of the Representative.

The representative may exercise all of the powers ex-
pressly granted to him by the artist. In the absence of
a specific agreement to the contrary, the representative may
exercise certain powers on behalf of the artist which are
incidental to the express or implied authority. To be law-
fully exercised, these powers must be reasonably necessary
to the performance of the authorized acts.%4

62 Dolman Co. ». Rubber Corp., Ga. 190, 74 S.E. 1086 (1912).
109 Cal. App. 353, 288 Pac. 131 64 National Bank ». Bank, 112
(1930); RESTATEMENT, AGENCY Fed. 726 (C.C.A. Tth, 1902); Law
(1933), § 443(h). Reporting Co. ». Grain Co., 135

63 See Bibb ». Allen, 149 U.S. Mo. App. 10, 115 S.W. 475
481, 13 Sup. Ct. 950 (1893); Doz- (1909) ; Quint ». O’Conmell, 89
jer . Davidson & Fargo, 138 Conn. 353, 94 Atl, 288 (1915).
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Other incidental powers may be exercised by the repre-
sentative where it is the established custom and usage
in dealings between representatives and their principals
for the former to exercise such powers.®® The implication
of additional powers is not permissible.

§ 434. Artist May Ratify Unauthorized Acts of Representa-
tive.

The representative may in many instances exceed his
authority and perform acts which do not bind the artist.
For example, he may arrange for the engagement of the
artist to perform for the manufacture of an electrical
transcription, when he is authorized only to arrange book-
ings for ‘‘live’” performances. Such a prior act which
does not bind the artist, but was done or professedly done
on his behalf by the representative, may be ratified by the
artist’s affirmance of such act ¢ with knowledge of the
facts.5” By ratification of such a prior act, the artist
becomes liable therefor.6® The ratification by the artist
makes such a prior act as effective as though originally
done by the representative in pursuance of an express
authority so to act.®®

An effective ratification can be made only where the
representative purported to act on behalf of a prin-
cipal.”® Furthermore, only the artist identified as the
principal at the time of the prior act may affirm.?! Where

65 Johnston ». Milwaukee Inv.
Co., 46 Nebh. 480, 64 N.W. 1100

Nims @. Boys’ School, 160 Mass.
177, 35 N.E. 776 (1893).

(1895) ; Hall v. Paine, 224 Mass.
62, 112 N.E. 153 (1916).

66 RESTATEMENT, AGENCY
(1933), § 820.

67 See Lewis ». Adriance, 100

Mise. 725, 166 N.Y.Supp. 774
(1916).

68 RESTATEMENT, AGENCY
(1933), § 100.

69 Dempsey v. Chambers, 154

Mass. 330, 28 N.E. 279 (1891);
9

70 Friend v. Van Vlack, 69 Il
479 (1873); Hamlin ». Spars, 82
N.Y. 327 (1880); Rawlings .
Npal, 126 N.C. 271, 35 S.E. 597
(1900); Flowe w». Hartwick, 167
N.C. 448, 83 S.E. 841 (1914);
ResTaTEMENT, AcENCcY (1933), §
85.

71 RESTATEMENT,
(1933), § 87.

AeceExNCY
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no artist was identified, only he for whom the representa-
tive intended to act may affirm.??2 The affirmance by the
artist may be as to some or all of the persons involved.”®
Ratification once made is irrevocable.”4

§ 435. Artist Bound by Apparent Authority of Representa-
tive.

Unless the representative has express or implied author-
ity to perform a certain act or acts, the artist is not ordi-
narily liable as a principal.”® But where the artist has
held out the representative in such a manner to the world,
that it is a reasonable conclusion by one dealing with the
representative that he is the agent of the artist to do a
certain act or acts, the artist will be liable as principal
where the third party acts in reliance thereon.”® It is
only where the artist is responsible for the appearance of
authority that he will be liable to third persons for the
acts of the representative.”? The appearance of authority
caused solely by the representative may not be relied on.”®

§ 436. Execution of Agreements by Representatives Binding
on Artist.

So long as the representative is authorized to enter into

contracts on behalf of the artist, he may make such an

authorized agreement in his own name.”® Some cases hold

72 Thid.

73 Jd. at § 820.

74 Saunders v. Peck, 87 Fed. 61
(C.C.A. 7th, 1898); Plummer w.
Knight, 156 Mo. App. 321, 137
8.W. 1019 (1911); Haines w.
Rumple, 147 Ark. 425, 228 S.W.
46 (1921).

75 MecreM oN AceNcy (2d ed.,
1923) § 1709.

76 Law . Stokes, 3 Vroom
(N.J.L.) 249 (1867); MuCHEM, op.
cit. supra, §§ 720-729.

77 See Churchill Grain & Seed

Co. v. Buchman, 204 App. Div.
30, 197 N.Y.Supp. 552 (1922);
Figueira ». Lerner, 52 App. Div.
216, 65 N.Y.Supp. 293 (1900).

78 See Paul Armstrong Co. wv.
Majestic Motion Picture Co., 87
Mise. 141, 149 N.Y.Supp. 1039
(1914).

79 See Schneidman ». Shapiro,
125 Mise. 892, 211 N.Y.Supp. 647
(1925); Gordon w». Andrews, 222
Mo. App. 609, 2 S.W.(2d) 809
(1927).
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that by signing his own name, even though he intends to
bind the principal, the agent is liable on the contract.8°

The better rule, however, looks to the intention of the
agent. Where surrounding facts and circumstances and
the nature of the transaction show an intention to bind
the artist-principal only, then this intention is controlling.8'
This is especially true where the third party to the agree-
ment possesses full knowledge of the facts.82

The artist may authorize the representative to sign the
artist’s name to a contract. The representative may then
effectively bind the artist by signing the latter’s name as
though it were his own.8® By granting such an authority
to his representative, the artist is not foreclosed from per-
sonally executing contracts for his services. It would seem
that this would follow even though the agreement con-
tains an express provision to the contrary.

§ 437. Rights of Producer Where Disputes Exist Between
Artist and Representative.

Where a dispute exists between the artist and his repre-
sentative as to the effect of or the rights and liabilities
under the agreement of representation, the program pro-
ducer, having knowledge of such dispute, may nevertheless
engage the services of the artist. In such a case, the
producer should secure an agreement of indemnity from
the artist. The dispute between the artist and his repre-
sentative should not foreclose the artist from his right to
render his services for a producer during the pendency of
the dispute. Where, however, the producer wrongfully
mmduces the artist to breach the agreement of representa-
tion, the producer may be liable to the representative for
damages resulting therefrom.

80 Terringer ». Schumacher, 88 Andrews v. Estes, 11 Me. 267 (1834).
Cal. App. 349, 263 Pac. 550 82 Royal Indemnity Co. v. Corn,
(1928) ; In re Barron’s Estate, 92 162 N.Y.Supp. 659 (1917).

Vt. 460, 105 Atl. 255 (1919). 83 Kiekhoefer v. United States

81 Metcalf v. Williams, 104 Nat. Bank, 39 P.(2d) 807 (Sup.
U.8. 93, 26 L.Ed. 665 (1881); Ct. Cal, 1934).
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The authority of the representative may be such as to
terminate upon the completion of negotiations for the
engagement of the artist in a broadecast program. Where
the representative exceeds his authority and interferes with
the production of the program, the artist should not be held
liable for the comsequences of the representative’s acts
committed beyond the scope of his authority.
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§ 438. Historically.

A confliet between the press and the radio as two rival
media of mass communication was inevitable in the race to
disseminate news of all kinds to the public. Broadeasting
was early regarded by the previously unchallenged press
as an upstart which threatened to make inroads upon both
the advertising revenue and news value of publications.

The press has so entrenched itself in the American scene
that 1t has disseminated news to the public independently
of government control since Colonial times. Traditionally,
the press has come to consider itself as the trustee of the
constitutional guaranty of free speech, dispensing its bounty
to the public at will. It cannot, however, be denied that

793
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the press still serves as the most potent force for shaping
public opinion in the country.

Broadcasting has not fully developed as a major instru-
mentality of news dissemination despite the fact that it has
made rapid gains in other aspects of its communication
functions. An analysis of the relation between the press
and broadcasting is desirable to consider the legal impli-
cations of the abortive growth of broadecasting as a medium
for the dissemination of news.

As long as broadeasting was confined to audible entertain-
ment and other features not competitive with the press, the
publishers promoted, rather than retarded, the widespread
public acceptance of the new science.

It soon became apparent that both media were perform-
ing practically the same function and were dependent on
advertising revenue for maintenance. During the years
1930-32, newspaper advertising declined sharply while ap-
propriations for broadecast advertising increased steadily.!

A vital issue was presented in the practice of some
stations in broadcasting news reports taken verbatim from
the daily papers. The resentment of competition was
aggravated by the appropriation and gratuitous broadeast
of news gathered by the press at great expense. Paradoxi-
cally enough, many broadcast stations were owned or oper-
ated by newspaper publishers who played a large part
in introducing news broadcasts in an effort to make the
public ‘‘news-conscious’’ as a stimulant to newspaper
circulation.

A direct attack in the competitive battle was made
when the Publishers’ National Radio Committee submitted
resolutions calling for the deletion of radio program listings

! Xeating, Pirates of the Air total expenditures of national ad-
(1934), 169 HarpErs 463; Sha- vertisers for network advertising
piro, The Press, the Radio and (exclusive of program ‘talent’)
the Law (1935) 6 Air L. REv. 128. increased by 476 per cent between
See also statistics quoted in the years 1928-37”. During a like
Brinpze, Not to Be Broadcast period, newspaper advertising de-
(1937), 271, showing that “the creased by $73,000,000.
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as news features from the daily newspapers.? However,
the wide popular demand for such program logs rendered
the movement ineffective in most instances.®

§ 439. Litigation Instituted by the Press Against Broadecast
Stations. .

Farly in 1933, the Associated Press, a news-gathering
agency, brought suit in the United States District Court
at Sioux Falls, South Dakota, to enjoin Station KSOO
from broadcasting news stories which appeared in local
member papers.* A similar action was instituted in the
Louisiana courts by a New Orleans newspaper against a
broadcaster.® The Associated Press commenced additional
litigation in the Federal Courts by suing Station KVOS
of Bellingham, Washington.® In the Sioux Falls case,”
the publishers were successful and the defendant broadecast
station was enjoined from appropriating news reports for
use in connection with radio programs for so long a time
as these reports had commercial value. The bill of com-
plaint in the KVOS action was dismissed by the District
Court @ but the Circuit Court of Appeals for the Ninth
Circuit reversed and granted an injunction against the
defendant station on grounds of unfair competition for the

2 BroADOASTING, July 1, 1932
and Nov. 15, 1932, 25; Whitte-
more, Radio’s Fight for News
(1935), 81 New RepupLic 354;

1933, 15 (New Orleans Civil Dis-
triet Court).

6 Associated Press ». KVOS,
Ine., 9 F.Supp. 279 (W.D. Wash,,

Shapiro, op. cit. supra, n. 1, 132.

3 See Keating, op. cit. supra, n.
1; Shapiro, op. cit. supra, n. 1.

4 Associated Press wv. Sioux
Falls Broadecasting Assn. (D. S8.D.,
March 14, 1933), 1 U. S. Dany
164 (1933), appeal by broadcast
station dismissed pursuant to stipu-
lation 68 ¥.(2d) 1014 (C.C.A. 8th,
1933).

5 New Orleans Times-Picayune
v. Ohalt, N. Y. Tiums, June 20,

1934), revd. 80 F.(2d) 575 (C.C.
A. Oth, 1935); dismissed for want
of jurisdiction, 299 U.S. 269, 57
Sup. Ct. 197, 81 L.Ed. 183 (1936).

7 Associated Press v. Sioux Falls
Broadeasting  Assn.  (D.C.S.D.,
March 14, 1933) 1 U. 8. Damy
164 (1933), appeal by broadcast
station dismissed pursuant to stipu-
lation 68 ¥.(2d) 1014 (C.C.A. 8th,
1933).

89 F.Supp. 279 (W.D. Wash,,
1934).
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unauthorized broadcast of news prior to the expiration of
the time during which the plaintiff had a quasi-property
interest therein.®

The news programs proved to be such popular features
that despite the injunctions issued in the test cases, many
of the smaller stations continued to broadcast newspaper
reports, being careful, however, so to change the wording
of the news scripts that no evidence of direct appropriation
could be found.'®

‘While this litigation progressed, the demand for news
broadecasts grew and many such programs found sponsors
in commercial advertisers. The several injunctions pro-
tecting the publishers’ news reports made the broadeasting
industry aware of the necessity to obtain news for broad-
casting from independent sources'! or by agreement with
the publishers.'? A compromise was effected under the
Press-Radio Plan.

§ 440. The Press-Radio Plan.

At a conference with the Publishers’ National Radio
Committee, numerous independent as well as network or
system affiliated stations agreed to broadecast news during
only two periods of the day under certain stipulated con-

880 F.(2d) 575 (C.C.A. 9th,
193b) dismissed for wamt of juris-

ing sponsored news programs

emanating from that service.

diction, 299 U.S. 269, 57 Sup. Ct.
197, 81 L.Ed. 183 (1936).

10 See Keating, op. cit. supra
n. 1; Shapiro, op. cit. supre n. 1.

't In September 1933, the Co-
lumbia Broadeasting System or-
ganized 1its own news-gathering
agency. It established offices in
and contacts with the prineipal
cities of the world and acquired
access to several of the smaller
press services. Within six months,
sixty stations affiliated +with the
Columbia System were broadeast-

‘more,

12 The publishers also realized
that, despite the adjudications in
favor of the press, stations were
still able to broadeast news reports.
Loss in mewspaper cireulation and
advertising apparently continued.
Resolutions were adopted condemn-
ing the furnishing of news to
broadeasters, the daily listing of
radio programs, and similar aids to
the new industry. See Whitte-
Radio’s Fight for News
(1935) 81 New RepusLic 354.
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ditions. A board of editors named by the publishers con-
stituted the Press-Radio Bureau which the broadcast sta-
tions agreed to maintain. News bulletins were prepared
by the Bureau and transmitted to the member stations for
broadcast as sustaining programs only. The bulletins were
originally limited to thirty words each and were later
extended to one hundred words. The broadcast period
was so timed as to occur several hours after newspapers
containing the same news had been distributed. After
each such bulletin was broadecast, it was required that an
announcement be made that the listener should consult his
newspaper for further details. The service of the Bureau
is available to any station agreeing to pay its pro rata
share of the maintenance expenses.'?

Since the station subsecribers agree not to use such bulle-
tins in sponsored programs, commercial advertisers using
the facilities of such stations for news broadeasts are
obliged to engage news commentators and other indirect
news services.

§ 441. Same: Other Services Supplying News for Broadcast-
ing.
Although modified on several oceasions, the Press-Radio
Plan still operates closely along its original lines. It has
frequently been the subject of criticism'# but it has also

ress.

I3 For a full discussion of the
Press-Radio  Plan, see Shapiro,
The Press, the Radio and the Law,
(1935) 6 Am L. Rev. 128, 134
et seq.

14 Clarence C. Dill, Radio and
the Press: A Contrary View (Jan-
vary, 1935). 177 THE ANNALS
170. Senator Dill, formerly Chair-
man of the Senate Committee on
Interstate Cimmerce, said at page
172:

“The Press-Radio agreement is
a failure. It satisfies nobody, be-
cause it flies in the face of prog-

The listeners are disgusted
with it. Most stations refuse to
use it. Many newspapers say it is
unsatisfactory. Radio stations and
newspapers all over the country are
trying all sorts of schemes to fur-
nish news by radio in violation of
the spirit of the agreement. Even
most of the stations now using the
Press-Radio  bulletins pronounce
them highly unsatisfactory.
“Either the press associations
must change the terms of the agree-
ment so that radio stations can give
their  listeners up-to-the-minute
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been often approved.'® It was evident that it was
desirable to have a more timely and complete news service
for broadcast stations without restrictions as to its use.
Private enterprises sought to fulfill this need.'®

Several syndicated news-gathering agencies serving
newspapers have extended their facilities to the broadcast
stations since 1934.'7 There also exist regional co-opera-
tive news services among stations so affiliated.'® Spon-
sored programs consisting of dramatizations of news inci-
dents, commentators and other independent news contribu-
tions are employed to meet public demand for news broad-

casts.

news and for longer periods of
time, or the stations will find or
create means and methods for
securing news entirely independ-
ently of the press associations.
This is not only their full right;
it is their duty. It is part of that
public service which they are
bound to give if they are to justify
the use of the frequencies the gov-
ernment has given them.”

See also Shapiro, op. cit. supre
n. 1 at page 140 who says:

“ Opinion hag it that the Plan
will be abandoned in the mnear
future as a bad job.”

18 Reating, Pirates of the Air,
(1934) 169 Harpers 463, 469, re-
ports as follows:

“ Marlen Pew, editor of
Editor & Publisher greeted the
agreement with a rhapsodic Christ-
mas editorial at the top of the page
(it may have been coincidence).
“Q@lory to God in the highest, and
on earth, peace and good will
toward men.” ‘Here’, he wrote
hapypily, ‘was a sensible bunch of
men who did not need to be

dragooned by some dictator into
doing right’.”

See also Harris, The Press and
the Radio (January, 1935) 177
THE ANNALS 163.

16 Tyans-Radio Press was one of
the agencies organized to cure the
alleged defeets in the Press-Radio
Plan. The former imposes no time
limit on the broadeast; there is no
fear of competing with the press—
rather all efforts are made to
“scoop ” the press. The programs
may be sponsored; the reports may
be broadecast at any time of the
day; and news from other sources
may be inserted.

17 International News Service,
and United Press services are now
available to broadeast stations.
The Associated Press, however, has
as late as April, 1938, refused to
permit its news reports to be broad-
cast for commercial sponsorship.
Broapcasting, May 1, 1938, p. 16,
col. 1.

18 9., Yankee Network in New
England.
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§ 442. The Doctrine of International News Service v. Asso-
ciated Press.

The actions instituted against broadcast stations to re-
strain further appropriation of published news reports
were each based upon the contention that a mews report
constituted a form of property which could not lawfully
be appropriated and used in competition with the gatherer
of the news. The theories of such litigation had their roots
in International News Service v. Associated Press'® where
a competing news service was held to have been guilty of
unfair competition in ‘‘pirating’’ news reports gathered
by the plaintiff.2°

In that famous case, the United States Supreme Court,
in a divided opinion, held that while the sale of a news-
paper constituted a general publication to the public, yet
as between competing news gathering agencies, news was
“‘quasi-property’’; and that it was unfair competition for
one agency to appropriate such news property to the
detriment of the creator thereof. The Court therefore
enjoined the International News Service from using
“pirated’’ news stories for as long a time as they had com-
mevcial value—i.e., for twenty-four hours after their
publication.

It has been suggested, however,2! that the attempt on
the part of the press to recognize property rights in news
is ‘““‘unfeasible and unnecessary’’ and ‘‘has led to logical
incongruities’’ and that the courts will only enjoin unfair
competition in the distribution of news.

The International News Service decision has been con-

19248 U.S. 215, 39 Sup. Ct. 68,
63 L.Ed. 211 (1918).

20 The only protection afforded
a newspaper publisher is the action
for unfair competition. Since a
substantial part of a daily news-
paper is not composed of works
which are the subjeet of copyright
protection, there ean be no general

copyright upon the entire publica-
tion. Tribune Co. v. Associated
Press, 116 Fed. 126 (N.D. TIIL,
1900). See Note (1935) 30 ILL.
L. Rev. 113, 115.

21 Shapiro, The Press, the Radio
and the Law (1935) 6 Amr L. Rev.
128, 142, :
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sidered by many writers as extending new frontiers in the
law of unfair competition. Frequent attempts have been
made to apply the principle to other tortious appropriations
of the fruits of another’s efforts.?2 However, as one writer
has pointed out :23

‘.. . the eourts have shown little inclination to apply the

principle of the News case to other types of copying. . . .
In faet, virtually all the imitations allowed before the decision
are still permitted today. We must look to the legislature
for any fundamental change of doctrine and for the shaping
of the compromise which will provide some measure of protec-
tion to the fruits of originality without shackling the com-
petitive system.’’

While it is true that the International News Service case
has been generally confined to its peculiar facts and has not
been widely extended to impress property characteristies
upon related subjects, it has nevertheless been applied to
the talents of a performing artist whose recorded interpre-
tative renditions were broadcast without his permission, so
as to warrant the issnance of an injunction against the sta-
tion’s broadeast appropriation of his performance.24

The doctrine of International News Service v. Associated
Press has been correctly applied to the appropriation of
news reports by a broadcast station.24»

22 Cheney Bros. v. Doris Silk
Corp., 35 F.(2d) 279 (C.C.A. 24,
1929) cert. demied, 281 U.S. 728,
50 Sup. Ct. 245, 74 L.Ed. 1145,
(1930); Gotham Music Service,
Ine. ». Denton and Hasking Music
Puh. Co, 259 N.Y. 86, 181 N.E.

57 (1932). See Notes (1932) 45
Harv. L. Rev. 542; (1934) 47
Harv. L. Rev. 1419; (1931) 31

Cor. L. Rev. 447.
23 Handler, Unfair Competition,
(1936) 21 Yowa L. Rev. 175, 191.
24 Waring v. WDAS Broadeast-

ing Station, Inec., 327 Pa. 433, 194
Atl. 631 (1937). See §§ 536, 537
nfra.

24a Pittshburgh Athletic Company,
et al. v. KQV Broadcasting Com-
pany, No. 3415 Eq. Term, 1938
(W.D. Pa., injunction granted
Aug. 8, 1938); Associated Press
v. KVOS Ine., 80 F.(2d) 575 (C.
C.A. 9th, 1935), rev’g 9 F.Supp.
279 (W.D. Wash.,, 1934); Asso-
ciated Press v. Sioux Falls Broad-
casting Assn. (D. 8.D., March 14,
1933) 1 U. 8. Damuy 164 (1933).
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§ 443. The Appropriation of News by Broadcast Stations as
Unfair Competition.

The first case to reach the Federal courts in the con-
troversy over the broadecast of pirated news was the action
instituted in the United States District Court in South
Dakota in which the Associated Press sought an injunction
against Station KSOO, operated by the Sioux Falls Broad-
casting Association.?® That Court found that the appro-
priation by the defendant broadcast station of news gath-
ered by the complainant constituted unfair competition and
resulted in substantial and irreparable injury. It was held
as a conclusion of law that Equity would restrain such
unfair competition.?® The Court thereupon issued an
injunction against the broadcast of complainant’s news
stories for a period of twenty-four hours after the publica-
tion thereof in local newspapers. This decision is a direct
application of the International News Service case.2?

However, a contrary result was reached in another
action brought in the United States District Court in Wash-
ington where the same complainant sued for an injunction
against Station KVOS upon a similar news piracy charge.2®
District Judge Bowen said ‘“‘the International News Service
case 1s not controlling here, because the rule of that case
1s confined to the peculiar facts there involved and they are
unlike the facts here’’.2® The Court, while recognizing
that the International News Service and the Associated
Press were competitors in the gathering and distribution
of news and that therefore the appropriation of news by

25 Agsociated Press . Sioux
Falls Broadeasting Assn. (D.C.
S.D.,, March 14, 1933) 1 U. 8.
Damwy 164 (1933), appeal by
broadcast station dismissed pur-
suant to stipulation 68 ¥.(2d) 1014
(C.C.A. 8th, 1933).

26 1d., Conclusions of Law, Par.
10.

27 248 U.8. 215, 39 Sup. Ct. 68,
63 L.Ed. 211 (1918).

28 Associated Press v. KVOS,
Ine., 9 F.Supp. 279 (W.D. Wash,,
1934), revd. 80 F.(2d) 575 (C.C.A.
9th, 1935), dismissed for want of
Jurisdiction, 299 U.S. 269, 57 Sup.
Ct. 197, 81 L.Ed. 183 (1936).

299 TF.Supp. 279, 286 (W.D.
Wash., 1934).
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one to the detriment of the other was unfair competition,
held that insofar as the dissemination of news is concerned,
the press and the broadcast station are not competitors.
The Court said: 3°

“‘The mere fact that the defendant radio station competes
for business profit with complainant’s member newspapers
in the advertising field does not make of the defendant and
such newspapers competitors for business profits in the dis-
semimation of news.’’

In the KVOS case, the news program was a sustaining
feature of the station’s service. The Court refused to
apply the Sioux Falls case and, in fact, expressly disagreed
with its conclusion.3!

For a time the Sioux Falls case and the K7 0S8 decision
were in direct conflict and the entire question of the right
to broadcast news reports from daily papers was unsettled.
The reversal of Judge Bowen’s decision by the Ninth Cir-
cuit Court of Appeals 32 brought uniformity, at least for
a time, to the previously conflicting decisions. Circuit
Judge Denman said: 33

““KVOS’s business of publishing, by the broadeast of com-
bined advertising and the pirated news for the profit from
its advertising income constitutes unfair competition with
the newspapers’ business of gathering the news pirated by
KVOS and publishing it combined with the advertising, seek-
ing the profit from both the advertising service and from the
subscription of its readers, The papers are unconscionably
injured in performing a public function as well as in con-
ducting a legitimate business.’”

8074., at 286. 304; Note (1935) 44 Yare L. J.
30Id., at 287. For eritical 877; Shapiro, The Press, the Radio
analyses of the KVOS decision, and the Law (1935) 6 A L. Rev.
see R. F. Payne, The Appropria- 128.
tion of News By Broadcasting 3280 F.(24) 575 (C.C.A. 9th,
Stations, (1936) 21 Towa L. Rev. 1935).
33; Note (1935) 35 Cor. L. Rev. 33714., at 581.
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The Circuit Court of Appeals based its reversal on
the very grounds which the District Court refused to-
recognize, namely, that the newspapers and broadecast
stations were competitors for advertising.

When the KV OS case reached the United States Supreme
Court, the complaint was dismissed for want of jurisdiction
because of the failure of the plaintiff to establish that the
jurisdictional amount of $3,000 was in controversy.3*
Thus, the Court’s decision of the entire question of unfair
competition in the piracy of news by broadeast programs
was left in abeyance. The action has since been reported
settled and discontinued and no final adjudication of the
problem is likely within the near future. It is to be
lamented that the United States Supreme Court failed to
determine the controversy upon the merits. It is sub-
mitted that the decision of the Cireuit Court of Appeals 35
should be followed. Support for this view may be found
in the opinion of Judge Stern in Waring v. WDAS Broad-
casting Station, Inc.3®

The piracy of news by one broadeast station from
another has been the subject of judicial consideration and
has led to a recognition of property rights in broadeast
news upon which a finding of unfair competition was pre-
dicated. In Pittsburgh Athletic Company, et al. v. KQV
Broadcasting Company,3? the United States District Court
held that the owners of the Pittsburgh ‘‘Pirates’’ had a
legal right to capitalize on the news value of their baseball
games by selling exclusive play-by-play broadcasting rights
therein to the plaintiff advertisers. The latter had engaged
the facilities of Stations KDKA and WWSW through the

34209 U.S. 269, 57 Sup. Ct. 3580 ¥.(24) 575 (C.C.A. 9th,
197, 81 L.Ed. 183 (19386). Cf. 1935).
Buck ». Case, Eq. No. 606 (D. 36327 Pa. 433, 194 Atl. 631
Wash., 1938) complaint dismissed  (1937).
for want of jurisdiction, C.C.A. 37 No. 3415 Eq. Term, 1938
9th, June 26, 1938. (W.D.Pa., injunction granted
August 8, 1938).
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plaintiff National Broadcasting Company for broadecast
of the sanctioned descriptions of the games. The defendant
station independently broadcast its own play-by-play de-
seriptions by its paid observers from a point outside the
baseball park as a sustaining feature of its program opera-
tions. A preliminary injunction was issued restraining
the continuance of such competing broadcasts of the iden-
tical news of the baseball games as unfair competition.
The defendant’s contention that it was not competing
unfairly because its broadcasts were not commercially
sponsored, was properly rejected. The Court also said:

‘Tt is perfectly clear that the exclusive right to broadecast
play-by-play descriptions of the games played by the
‘Pirates’ at their home fleld rests in the plaintiffs, Gteneral
Mills, Inc., and the Socony-Vacuum Oil Company under the
contract with the Pittsburgh Athletic Company. That is a
property-right of the plaintiffs with which defendant is in-
terfering when it broadcasts the play-by-play description of
the ball games obtained by the observers on the outside of the
enclosure. . . . For it is our opinion that the Pittsburgh
Athletic Company, by reason of its creation of the game, its
control of the park, and its restriction of the dissemination
of news therefrom, has a property right in such news, and
the right to control the use thereof for a reasonable time
following the games.

“The communication of news of the ball games by the
Pittsburgh Athletic Company, or by its licensed news agencies,
is not a general publication and does not destroy that right.
This view is supported by the so-called ‘ticker cases’; Board
of Trade v. Christie Grain & Stock Co., 198 U.S. 236; Hunt
v. New York Cotlon Exchange, 205 U.S. 322; Moore v. N. Y.
Cotton Exchange, 270 U.S. 593 ; McDearmott Commission Co.
v. Board of Trade, 146 Fed. 961; Board of Trade v. Tucker,
221 Fed. 305.”

§ 444. Appropriation of News Content of Broadcast Pro-
grams: By the Press.

‘Where a broadcast program contains a news report which

is obtained solely through the efforts of the station or an
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advertiser using its facilities, and the broadcast narration
is unauthorizedly used as the basis for a newspaper report
of the event without independent activity by the publisher,
the latter should be held liable for unfair competition in
appropriating the broadcaster’s news property.

There seems to be no valid reason for denying property
characteristics to news reports gathered by broadcast sta-
tions. The International News Service case has properly
been applied to an instance of piracy by a competing station
of news contained in a broadcast program.®® Moreover,
a broadcast program as such may be protected against
unfair competition.3®

The nature of the contents of broadeast news program
seripts as well as the time element inherent therein, makes
copyright protection thereof a practical impossibility to
the same extent as daily newspapers.*® Therefore, unfair
competition predicated on a violation of property rights
In news is the only basis of relief against appropriation
thereof.

It is well to advert to a decision of the Supreme Court
of Germany rendered on April 29, 1930 in such a case.*!
The plaintiff broadeast station sought damages for appro-
priation of its broadcast report of the landing of the
dirigible Graf Zeppelin. Directly after the broadeast of
such news, the defendant newspaper publisher issued a

38 Pittshurgh Athletic Company,
et al. v. KQV Broadeasting Com-
pany, No. 3415 Eq. Term, 1938
(W.D.Pa,, injunction granted
August 8, 1938). See Associated

August 8, 1938). See Waring .
WDAS Broadeast Station, Ine.,
327 Pa. 433, 194 Afl. 631 (1937).
See also Chapter XXXV. infra.
40 Tribune Co. wv. Associated

Press v. KVOS, Ine, 80 F.(2d)
575 {C.C.A. 9th, 1935) ; Associated
Press ». Sioux Falls Broadeasting
Assn. (D. 8.D., March 14, 1933)
1 U.S. Damy 164 (1933).

39 Pittsburgh Athletic Company,
et al. v. KQV Broadeasting Com-
pany, No. 3415 Eq. Term, 1938
(W.D.Pa., injunction granted

10

Press, 116 Fed. 126 (N.D. IIL,
1900) ; Note (1935) 30 ILL. L. REv.
115. See also National Tel. News
Co. v, Western Union Tel. Co.,
119 Fed. 294 (C.C.A. Tth, 1902).
41 Reported in III. ArCcHIV FUR
FunkreEcEHT 423, translated in
(1931) 2 J. or A Law 63.
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free ‘‘extra’ to the public announcing the news. The
Supreme Court affirmed the decision of the Intermediate
Court in dismissing the complaint on the ground that the
defendant’s action was not against publie policy. This
case was predicated upon a German statute which
provided: 42

‘““Whoever in commercial intercourse for purpose of com-
petition engaged in dealings which offend against honest
practices may be sued for injunction and damages.’’

It is submitted that a contrary result would obtain
under common law jurisprudence.#22

§ 445. Same: By Other Broadcasters.

If the whole or substance of a broadecast news program
is appropriated without expenditure of time, effort or
money by a competing broadcast station or broadecast
news service, such unfair competition or threat thereof will
be enjoined.*® An unauthorized broadcast program of
this type would constitute an invasion of such property
rights in the appropriated program as may belong to the
sponsor and producer thereof and to the originating broad-
cast station.?*

Similarly, an unauthorized rebroadeast of a news pro-
gram originating from another station should be enjoined
as unfair competition irrespective of the fact that a viola-
tion of Section 325 of the Communications Act of 1934 45
would also be involved.

4271 Unl. W. @G., cited in (1931)
2 J. or Atr Law 63.
42a See Pittsburgh Athletic Com-

(W.D.Pa.,, injunction granted
Auvgust 8, 1938); 20th Century
Sporting Club ». Transradio Press

pany, et al. v. KQV Broadeasting
Company, No. 3415 Eq. Term,
1938 (W.D.Pa., injunction granted
August 8, 1938).

43 Pittsburgh Athletic Company,
et al. v. KQV Broadeasting Com-
pany, No. 3415 Eq. Term, 1938

Serviece, 165 Mise. 71, 300 N.Y.
Supp. 159 (Sup. Ct., 1937).

44 Tbid. See Oranje, Rights
affecting the wuse of broadcasts,
(1938) 3 OGemisTiges EKIigENTUM,

Part 4, 347, 401 et seq.
4548 Srar. 1091 (1934), 47
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The broadcast of an electrical transeription or a script
of a news program without the consent of the producer or
other owner thereof should likewise be actionable as unfair
competition.4®

§ 446. Direct Broadcast of News: Right to Broadcast.

The great public interest in direct reporting of news
events by broadcast programs has engendered active com-
petition between stations for the right to broadeast current
activities of wide popular appeal, such as sports events and
other public entertainments.

‘Where the event sought to be broadcast takes place on
public property, e.g. a parade, any station may broadcast
its report of the event directly from the scene thereof.
Similarly, no restrictions exist upon the right to broadcast
an event which takes place in an unconfined area, such
as a lake, river or other comparatively unlimited terri-
tory. In the latter category are such events as yacht races,
long distance athletic contests and similar activities.

Where the event sought to be broadcast oceurs in a con-

U.S.C.A. § 325 (1937). See § 286 (W.D.Pa., injunction granted, Aug.

supra.

Rebroadeasting means that “the
station engaged therein actually re-
produced the signal of another
station mechanically or by some
other means, such as feeding the
program received directly into a
microphone. From a strict stand-
point, the receiving of a program
of another station over an ordinary
receiving set and then restating the
information thus received over the
microphone does not constitute a
violation of Seection 325 of the
Communications Act”. Newton, 2
F.C.C.Rep. 281, 284 (1936).

In Pittsburgh Athletic Company,
et al. v. KQV Broadcasting Com-
pany, No. 3415 Equity Term, 1938

8, 1938) the Court found as a
conclusion of law that the defend-
ant station violated the Communi-
cations Aet of 1934. Conclusion
of law, No. 6, ibid. However, the
only finding of faet which tends
to support this conclusion is No.
30(b), which in effect scts forth
a restatement of a broadeast and
not & direet reproduction of the
transmitted signal within the rule
enunciated in Newton, supra.
Hence, Conclusion No. 6, supra,
is apparently erroneous.

46 Waring v. Dunlea, Fq. No.

183 (ED.N.C., 1938) (unre-

ported). See Waring v. WDAS
Broadeasting Station, Ine., 327 Pa.
433, 194 Atl. 631 (1937).
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fined territory, such as a race track, theater or arena, the
sponsor or producer of such an event has the exclusive
right to broadcast a report of the activities thereof.4?
This right may be assigned or licensed to a broadecast sta-
tion, a commercial advertiser or any other person making
lawful use of the facilities of a broadcast station.

A broadcast station will be enjoined from interfering
with an exclusive contract between the proprietor of an
event and another broadcast station under which the latter
is granted the sole right to broadcast an account of the
event.*®

At common law, the maintenance of a theater or other
limited enclosure to which the public is admitted is a
private business which is not conducted under authority
from the state.*® Kxcept for statutory licensing require-
ments based upon police powers, such as fire prevention
and zoning ordinances, the operation of such a business is
not governed by the rules affecting public utilities. In
the absence of express statutory enactment, proprietors
of theaters, arenas and similar enclosures are not obliged,
like common carriers, to admit everyone who desires a
ticket.® Admission may even be refused to a representa-

" (W.D.Pa.,

47 Pittshurgh Athletic Company,
et al. v. KQV Broadeasting Com-
pany, No. 3415 Eq. Term, 1938
injunetion  granted
August 8, 1938); 20th Century
Sporting Club o. Transradio Press
Service, 165 Mise. 71, 800 N.Y.
Supp. 159 (Sup. Ct., 1937). Cf.
National Exhibition Company wv.
Tele-F'lash, Inc., Eq. 81-313 (S.D.
N.Y., 1936) (unreported).

48 Pittsburgh Athletic Company,
et al. v. KQV Broadeasting Com-
pany, No. 3415, Eq. Term, 1938
(W.D.Pa., injunction  granted
August 8, 1938); Station WIND
v. Station WGN, U.S.D.C. Illinois,
Nov. 24, 1936 (unreported).

49 People ». Flynn, 189 N.Y.
180, 82 N.E. 169 (1907); Collister
v. Hayman, 183 N.Y. 250, 76 N.L.
20 (1905) ; People v. Steele, 231
I11. 340, 83 N.E. 236 (1907); Hor-
ney v. Nixon, 213 Pa. 20, 61 Atl
1088 (1905) ; Boswell v. Barnum &
Bailey, 135 Tenn. 35, 185 S.W. 692
(1916) ; Finnesey v. Seattle Base-
ball Club, Inc., 122 Wash. 276, 210
Pac. 679 (1922).

50 Wooleott ». Shubert, 217 N.Y.
212, 111 N.E. 829 (1916); Aaron
v. Ward, 203 N.Y. 351, 96 N.E.
736 (1911); Luxenberg ». Keith,
64 Mise. 69, 117 N.Y.Supp. 979
(1909) ; Purcell ». Daly, 19 Abb.
N. Cas. 301 (N.Y. 1886); Sports
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tive of the press.®' It would follow that they would like-
wise have the right to exclude representatives of broad-
cast stations.

In the exercise of control of their business, such pro-
prietors may regulate the terms of admission in any rea-
sonable way and make such reasonable rules and regula-
tions for its conduct as they see fit.52 If they so choose,
they may prevent a person from entering the establish-
ment with broadeasting apparatus as a trespasser or upon
the ground of his interference with their exclusive right
to broadcast the event. Similarly, they may enjoin threat-
ened broadcasts of such events in competition with a broad-
cast station to which a license to broadcast a report thereof
has been issued.53

However, it has been held in one English case,5¢ that
the holder of a ticket to a dog show who had been admitted
could take photographs of the dogs exhibited. In the
absence of any contrary notice on the ticket or other pro-
hibition against the use of cameras in the area, the right
of any spectator to take pictures of the event was upheld.
The proprietors of the show had the right to exclude the
photographers or to prevent the taking of the pictures by
pany, No. 3415 Eq. Term, 1938
(W.D.Pa,, injunetion  granted
August 8, 1938); 20th Century
Sporting Club. v. Transradio Press

and General Press Agency w.
“Qur Dogs” Pub. Co. [1916] 2
K.B. 880, affd. [1917] 2 K.B. 125
{Eng.). But see N. Y. Crviw

Ricrrs Law, § 40 re equal rights
in public accommodation or amuse-
ment resort.

51 Wooleott v. Shubert, 217 N.Y.
212, 111 N.E. 829 (1916).

52 Collister v. Hayman, 183 N.Y.
250, 76 N.E. 20 (1905); People
v. Newman, 109 Mise. 622, 180
N.Y.Supp. 892 (1919). See Na-
tional Exhibition Company v. Tele-
Flash, Ine, Eq. 81-313 (S.D.N.Y,,
1936) (unreported).

53 Pittsburgh Athletic Company,
et al. v. KQV Broadeasting Com-

Serviece, 165 Mise. 71, 300 N.Y.
Supp. 159 (Sup. Ct., 1937). See
Rudolph Mayer Pietures, Inc. wv.
Pathé News, Inc., 235 App. Div.

774, 255 N.Y.Supp. 1016 (Ist
Dept., 1932).
54 Sports and General Press

Ageney, Ltd. ». “ Our Dogs” Pub-
lishing Co., [1916] 2 K.B. 880,
affd. [1917] 2 K.B. 125 (Eng.).
Semble National Exhibition Com-
pany v. Tele-Flash, Ine., Eq. 81-
313 (S.D.N.Y,, 1936) (unreported).
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making this restriction a term of the contract of admission.
Upon the authority of this case, it would seem that unless
expressly prohibited, a broadcast station may send its rep-
resentative into a theater or sports arena with a micro-
phone and other equipment to broadcast the events therein.
It is submitted, however, that this case should not be fol-
lowed in this country.

In the ““Our Dogs’’ case,5% the English court based its
decision on the fact that the proprietors of the show did
not possess an exclusive right to photograph the dogs and
therefore they had no property right to assign to the plain-
tiff. An event to.which the public is invited is ordinarily a
subject of value to the producers or proprietors thereof
and the latter have the sole right to control the broadcast
of a description or report of the event.®¢ The charge of
admission to such an event is not a criterion of value which
affects the proprietor’s exclusive right to broadcast a
report thereof. An unauthorized broadcast of a controlled
event would constitute such an actionable invasion of the
property rights of the proprietor as to constitute unfair
competition.5?

In instances where the event takes place in a limited ter-
ritory which may not necessarily be wholly enclosed, the
control of the proprietors thereof will be extended to such
points outside of the area from which reports of the activi-
ties therein may be directly broadecast. Thus, the proprie-
tor of an arena may enjoin the unauthorized broadcast of
an event occurring in his establishment despite the fact
that the broadecast originates from a vantage point outside
the arena.®8

55 Ibid.
56 Pittsburgh Athletic Company,

57 Ibid. Contra: National Ex-
hibition Company wv. Tele-Flash,

et al. v. KQV Broadeasting Com-
pany, No. 3415 Eq. Term, 1938
(W.D.Pa., injunction granted
August 8, 1938); 20th Century
Sporting Club ». Transradio Press
Service, 165 Mise. 71, 300 N.Y.
Supp. 159 (Sup. Ct., 1937).

Ine., Eq. 81-313 (S.D.N.Y., 1936)
(unreported).

58 Pittsburgh Athletic Company,
et al. v. KQV Broadeasting Com-
pany, No. 3415 Eq. Term, 1938
{W.D.Pa,, injunction  granted
August 8, 1938).
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A contrary ruling, however, was handed down in Victoria
Park Racing & Recreation Grounds Co. v. Taylor 5 where
the British doctrine was extended to deny an injunction
against the unauthorized broadcast of descriptions and
results of races run on plaintiff’s track. Although proof
of damage had been adduced as well as plaintiff’s previous

refusdl to sell broadeasting rights, the Court found that the

defendant’s acts in broadcasting the event from a platform
built on land adjoining plaintiff’s track were neither a
nuisance nor any other restrainable tort. The failure of
Tquity to exercise its jurisdiction in this instance is regret-
table and is a result of the restricted application of the
doctrine of unfair competition in British courts.®® The
American view ®' is less legalistic and more desirable.

§ 447. Same: Agreements Therefor.

Where a station obtains the right to broadeast an event
as well as the right to make such a broadcast available
to commercial advertisers, it is a matter of the agree-
ment between the station and the owner of the event to
determine whether there are limitations upon the rights
granted. Unless the agreement so provides, the broad-
cast station may not be restricted as to the type of program,

Pittsburgh Athletic Company, et
al. v. KQV Broadeasting Company,
No. 3415 Egq. Term, 1938 (W.D.

In Rudolph Mayer Pictures, Inc.
v. Pathé News, Inc., 235 App. Div.
774, 255 N.Y.Supp. 1016 (Ist

Dept., 1932) the court enjoined the
taking of motion pictures of a
boxing exhibition from the roof of
2 building across the street from
the ball park in which the prize-
fights were taking place. The
plaintiff majntained that the unau-
thorized taking of the motion pic-
tures was an invasion of the pro-
moter’s exelusive property rights
therein.

5937 S.R. 322 (N.So. Wales,
1936).

60 (1938) 51 Harv. L. REv. 755;

Pa., injunction granted August 8§,
1938).

61 Pittsburgh Athletic Company,
et al. v. KQV Broadcasting Com-
pany, No. 3415 Eq. Term, 1938
(W.D.Pa., injunction  granted
August 8, 1938); Rudolph Mayer
Pictures, Ine. ». Pathé News, Inec.,
235 App. Div. 774, 255 N.Y.Supp.
1016 (1st Dept., 1932); 20th Cen-
tury Sporting Club ». Transradio
Press Service, 165 Mise. 71, 300
N.Y.Supp. 159 (Sup. Ct., 1937).
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the sponsor thereof, the nature and extent of the commer-
cial announcements broadcast therewith or other acts of
the station in connection with the program. The owner
of the event which is the subject of a broadcast program
cannot ordinarily limit the station in the choice of an
announcer or other program personnel unless a specific
reservation of such rights is included in the agreement
under which the broadcasting rights are granted to the
station. Where the license to broadcast the event contains
a prohibition against the subsequent broadcast use by the
station of any of the contents of the original broadcast
program of the event, the station will be bound thereby.
Any other broadcast station, however, is entitled to
broadcast the results of a sports event as news.

Where a station has obtained the exclusive broadcast-
ing right to a specific event and a representative of a com-
petitor station attempts to interfere with such exclusive
rights by broadcasting a running account of the event,
the owner of the event and his exclusive licensee may pre-
vent the unauthorized broadcast by all legal acts.®® Where,
however, they use unnecessary physical force or otherwise
commit a breach of the peace in ejecting the trespasser,
they may be liable for the consequences thereof. The
trespasser may be arrested under loecal statutes. In such
a case, it is necessary to determine whether such statutes
prescribe that prohibitions of trespass be communicated
by appropriate signs and posters.

§ 448. Defamation in News Broadcasts.
A newspaper has no greater privilege in defamation
than any ordinary citizen ®2 but is liable for what it pub-

But

62 See Pittsburgh Athletic Com-
pany, et al. v. KQV Broadeasting
Company, No. 3415 Eq. Term,
1938 (W.D.Pa., injunction granted
August 8, 1938); 20th Century
Sporting Club v. Transradio Press

Service, 165 Mise. 71, 300 N.Y.

Supp. 159 (Sup. Ct., 1937).
see National Exhibition Company
v. Tele-Flash, Inec., Eq. 81-313
(S.D.N.Y., 1936) (unreported).

63 SgrrLMaN, TaEE LAw or LibEL
AND StaNDER (1933) 627; Root w.
King, 7 Cow. 613 (N.Y. 1827):




§ 448 TaE Broapcast or News Procrams 813

lishes, whether the publication is in the form of an item
of news,®* an advertisement ®® or correspondence.®
Defamatory matter published in good faith in the honest
belief in its truth, if false, is not privileged because
published as a mere matter of news.%?

In the dissemination of news broadecasts, the station acts
in a capacity similar to that of a newspaper.67* A broad-
cast station has a duty not to falsify or color the news dis-
seminated by it. After the broadcast presentation of
unbiased news reports, a broadcast station, through a
news commentator or in any other manner, may editorialize
and assume a position with respect to controversial issues.
It is essential that the station, however, make clear to the
audience the fact that the program is an editorial opinion.
The failure to define such partisanship should be deemed
to constitute a substantial deviation from the station’s
operation in the public interest.

‘Where a broadcast program dramatizes a news event
which consists of the arrest of a person for a crime, the
individual described therein has a right to object to the

Commereial Pub. Co. v. Smith, 149

Fed. 704 (C.C.A. 6th, 1907);
Stuart v. Press Pub. Co., 83 App.
Div. 467, 82 N.Y.Supp. 401

(1903) ; Patter v. Harpers’ Weekly
Corp., 93 Mise. 368, 158 N.Y.Supp.
70 (1916).

64 Snively v. Record Pub. Co.,
185 Cal. 565, 198 Paec. 1 (1921);
Republican Pub. Co. ». Conroy,
38 Pac. 423 (Colo., 1894); Wil-
liams . Black, 24 S.D. 501, 124
NW. 728 (1910); Fenstermaker
v. Tribune Pub. Co., 13 Utah 532,
45 Pac. 1097 (1896).

65 Cox w». Strickland, 101 Ga.
482, 28 S.E. 655 (1897); Riley w.
Lee, 88 Xy. 603, 11 S.W. 713
(1889) ; Williams ». Black, 24 S.D

501, 124 N.W. 728 (1910); Me-
Killip ». Grays Harbor Pub. Co,,
100 Wash., 647, 171 Pae. 1026
(1918).

66 Williams . Black, 24 S.D.
501, 124 N.W. 728 (1910).

67 BEdwards w». Kansas City
Times Co., 32 Fed. 813, (W.D.
Mo., 1887); Haynes w». Clinton

Printing Co., 169 Mass, 512, 48

N.E. 275 (1897); Scheckell w.
Jackson, 10 Cush. 25 (Mass.,
1852) ; Turton v. N. Y. Recorder
Co., 144 N.Y. 144, 38 N.E. 1009
(1894); Heyler ». N. Y. News
Pub. Co., 71 Hun 4, 24 N.Y.Supp.
409 (1893).

672 See Irwin v. Ashurst, 74 P.
(2d) 1127 (Oregon, 1938).
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dramatization on the ground that it ceases to be news and
is more than a direct report of the arrest.®®

Broadeast stations are permitted the same liberality in
the use of descriptive language in reporting news as is
available to a newspaper.5® Where a broadcast station
transmitted a news report that the plaintiff had been
convicted of the crime of assault whereas the conviction
was based upon disorderly conduct, a defense interposed
by the station, describing the acts of disorderly conduct
to show that the plaintiff committed assaults in a non-
technical sense, was not stricken.®®

Although a newspaper publisher has been held absolutely
liable without fault for defamation published by him,7°
it is submitted that the same rule should not apply to
news broadcasts. The same result would probably be
achieved in such cases upon principles predicated on the
factual situation peculiar to radio broadcasting. It has
been pointed out 7' that liability for broadcast defamation
in certain instances should be determined by the test as
to whether due care was exercised by the broadcast station
in disseminating a defamatory program. Where the news
event is broadeast directly by the broadecasting station, the
latter should be liable for defamatory matter so published
because the injury could have been avoided by the exercise
of due care. Where, however, the news event is broadcast
by an advertiser or other independent person making use
of the facilities of the broadcast station for that purpose,
the advertiser is primarily responsible for the defamatory

68 See Rogers v. Lee, Stromberg-
Carlson, etc., Varmry, Feb. 9,
1038).

68a See Trwin 0. Ashurst, 74 P.
(2d) 1127 (Oregon, 1938).

69 Fleisig v. Debs Memorial
Fund, Ine., N. Y. Sup. Ct. Kings
Co., Lockwood, J., VarieTy, Feb.
9, 1938.

70 Smith ». Matthews, 6 Mise.

162, 27 N.Y.Supp. 120 (1893);
MeMahon v. Bennett, 31 App. Div.
16, 52 N.Y.Supp. 390 (1898);
Crane v. Bennett, 177 N.Y. 106,
69 N.E. 274 (1904) ; N. Y. Society
for the Suppression of Viee w.
MecFadden Publications, 260 N.Y.
167, 183 N.E. 281 (1932).
71 See Chapter XXIX. infra.
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matter so broadcast. The station should be permitted to
plead and prove the defense that it exercised due care in
attempting to prevent or exclude the broadcast of the
defamation over its facilities.”2

§ 449. Control of Broadcast Stations by Newspapers.

Faced with the growing competition of the broadecasting
industry in the dissemination of news, many publishers
have entered into the broadcasting business. As of Febru-
ary 16, 1937, exactly two hundred of the less than seven
hundred licensed broadcast stations, were owned or con-
trolled by newspapers. Of these, 101 were granted licenses
between Januvary 1, 1934 and February 16, 1937.73

As one writer has pointed out: 74

““. . . the competition between the press and the broadecast-

ing industry served a more important purpose. News that
a radio station might refuse to broadcast, the press would be
glad to print, and wvice versa. The real guarantee of the
free dissemination of news was in this competition.”’

§ 450. Same: Constitutionality of Proposed Legislation.

This indirect inroad upon the broadcasting industry by
newspaper publishers has been seriously challenged as
frustrating competition. Efforts were made to check this
trend during the 1937 Congressional session. Bills were
introduced by Senator Wheeler 75 of Montana and Repre-
sentative Wearin 7¢ of Towa which had as their object the
prohibition of ownership of broadcast stations by news--
paper publishers. Senator Wheeler’s proposed legislation
sought to deny the right of newspaper publishers to obtain
broadcast station licenses in the future and provided that
they divest themselves of their existing rights in broadcast
stations within a reasonable time.””

72 Tbid. col. 6; id., Feb. 13, 1937, 11, col. 2.

73 Brinpze, Nor T0 BE BROAD- 76 H.R. 3892, 75th Cong., 1st
casT (1937) 278, Session, Coxa. RErcorp, 650.

74 Ibid. 77 N. Y. Times, Feb. 13, 1937,

75N. Y. Times, Jan. 9, 1937, 4, 11, col. 2.
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Congress has the power to regulate broadcasting under
the ‘‘commerce clause’’ of the Constitution.”® The object
of these bills, however, is not fo regulate commerce but
rather to exclude a particular class of persons from engag-
ing in interstate commerce. This, it is submitted, is uncon-
stitutional.”® The inquiry is presented as to whether the
right to engage in interstate commerce depends upon the
“‘commerce clause’’ of the Constitution or whether it exists
independently of the Counstitution subject to regulation by
Congress. Mr. Willoughby, after examining the dicta of
many cases has reached the conclusion that the right to
engage in interstate commerce exists independently of the
Constitution, pointing out, moreover, that the right is one
recognized and protected by the Constitution.®°

An analogous problem in the constitutionality of such
Congressional legislation appears in the ‘‘commodities
clause’’ of the Hepburn Act of 1903.8' That statute had
as its object the prohibition upon interstate carriers
against having financial connections with other businesses.
The Act forbade railroads to transport in interstate com-
merce any commodity in which they had a direct or indirect
interest, except when needed and intended for their use
as common carriers., The United States Supreme Court,
in a series of decisions 82 held witer alia that the clause
was constitutional as to commodities owned by the carrier

78 See Chapter I. supra. . and, therefore, if the Congress

79 But see N. Y. Tiugs, Feb. 13,
1937, 11, eol. 2, where Hampson
Gary, General Counsel for the
Federal Communications Commis-
sion in response to an inquiry as
to the constitutionality of the
Wheeler bill, replied: “I am of
the opinion that the mutual owner-
ship and control of newspapers
and broadeast stations bear a rea-
sonable relation to and have an
effect upon interstate commerce,

enacted a law of the purport sug-
gested it should meet the consti-
tutional requirement.”

80 WrLLoueHBY oN THE CONSTI-
TUTION OF THE UNITED STATES
(2nd Ed., 1929) § 416.

81 34 Smar. 584 (1906), 49 U.S.
C.A. § 1, (8) (1926). :

82 United States v. Delaware and
Hudson Co., 213 U.S. 366, 29 Sup.
Ct. 527, 53 L.Ed. 836 (1908).
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or in which it had a real interest at the time of trans-
portation.

This ‘‘commodities clause’ and the proposed Wheeler
bill are completely different in their operation although
they have a common object. By prohibiting the trans-
portation of certain articles or goods, the ‘‘commodities
elause’” is a constitutional regulation of interstate com-
merce. The Wheeler proposal, however, secks to prevent
a certain class of persons from engaging in interstate com-
merce. It is, therefore, greatly to be doubted whether
the enactment of such proposed legislation as the Wheeler
Bill will be held constitutional.
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§ 451. Generally.

The extensive use of the broadeasting medium for com-
munication of advertisements, news and other matter
relating to specific persons, presents interesting problems.
It is obvious that broadeast programs have the capacity
to invade the personal lives of members of the public.
The so-called right of privacy, which is the basis of pro-
tection against invasion of one’s personality, has had
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slight recognition at common law and express statutory
enforcement in but two states.!

In 1890, Messrs. Warren and Brandeis wrote one of the
most important and provocative articles in the develop-
ment of Anglo-American L.aw.? They pointed out that the
common law was predicated upon the protection of prop-
erty and property rights and that only as society developed
and civilization became more complex did the law evolve
safeguards against the invasion of personal rights, and pro-
tection for the intellectual and literary products of the
mind. The development of broadcasting and other mecha-
nized sound, the camera, motion pictures, the widespread
circulation of newspapers, and the constant use of all these
media to communicate intelligence universally, have made
it apparent that the law must afford additional protection
against the invasion of one’s privacy. The improper use
of such instrumentalities constitutes a substantial threat
to the peace of every home and the privacy of every
individual.®

§ 452. Nature of Right of Privacy.

The right of privacy has been characterized as ‘‘the
right to be let alone’’ # or the right of ‘‘inviolate person-
ality’’.5 It is the right of a person who is not engaged
in work of a public nature or involved in a public event
to remain in seclusion. Messrs. Warren and Brandeis
have pointed out that ‘‘even gossip apparently harmless,

! New York Civil Rights Law,
Laws of 1903, c¢. 132, § 2, p. 308;
CowsoL. Laws or 1909, e. 14, §§ 50,
51; Laws of 1911, ¢. 226, p. 504;
CanmLt’s Consgon. Laws or N. Y.,
v. 7, Art. 5, §§ 50 and 51; amended
by Laws of 1921, ¢. 501; VIRGINIA
Copz or 1924, § 5782.

2 Warren and DBrandeis, The
Right of Privacy (1890) 4 Harv.
L. R. 193.

3 % (Gossip is no longer the re-
source of the idle and the vicious,
but has become a trade.” Warren
and Brandeis, op. cit. supra n. 2
at 196.

4 Coorey oN Tomrrs (1907 ed.)
192.

5 Warren and Brandeis, op. cit.
supra n. 2 at 205.
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when widely and persistently circulated, is patent for
evil’’.®

The intrusion into one’s private life caused by the dis-
semination to the public of the thoughts, sentiments, emo-
tions and other personal matters pertaining to an indi-
vidual, may upset his peace of mind and destroy his social
relations.? Tven where he has consented to such publicity,
he should generally retain the power to control the extent
thereof.®

The right of privacy does not depend upon the means
of publicity used,® or upon the quality thereof, or upon
the nature or value of the information circulated.'®

The inherent character of such a personal right and its
foundation upon individual reactions of taste and sensi-
bility have played a large part historically in the unwill-
ingness of many courts to establish and recognize the
right of privacy at common law. The absence of property
characteristics has served as an excuse for the failure
of such courts to exercise jurisdiction at common law over
this distinetly personal right.'' Property values were
attached to intellectual productions in the law of literary
property although a definite connection with authors’ per-
sonal lives may be established in many such instances.'2

The extension of the right of privacy to new situations
created in modern life was advocated by Messrs. Warren
and Brandeis.'® Their article was the precursor of numer-
ous attempts to extend the protection of the common law
against a variety of personal intrusions. Judicial recog-
pition of the right of privacy in many jurisdictions is

6 Ihid. 10 1bid.

7 Waring v. WDAS Broadeast- 1l Warsu, Equiry (1930) 270.
ing Station, Ine.; 327 Pa. 433, 194 12 DRONE ON THE Law oF Pror-
Atl. 631 (1937) (coneurring opin- ERTY IN INTELLECTUAL Propuc-
ion of Mazxey, J.). mioNs (1879) 102; De Worrs, AN

8 Ibid; Warren and Brandeis, op. OUTLINE oF COPYRIGHT, (1925)
cit. supra n. 2. 1, 2.

9 Ibid. 13 Op. cit. supra n. 2.
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directly traceable to that stimulating discussion.'®* OQther
Jurisdictions have definitely repudiated the contention that
the right of privacy existed at common law.!5

It is submitted that the elasticity of the common law
makes it adaptable to grant protection against invasions
of personality. Legislation is not essential. Self-imposed
limitations may be assumed by the courts by extending
the right of privacy to commercial or other unreasonable
invasions only. The complete failure to grant judicial
protection in such instances serves to stultify the common
law as a growing instrumentality for the regulation of

human conduct.'®

14 The following states have
recognized the right of privacy at
common law: California, Melvin
z. Reid, 112 Calif. App. 285, 297
Pac. 91 (1931); Georgia, Baze-
more w. Savannah Hospital, 171
Ga. 257, 155 S.E. 194 (1930);
Pavesich v. New Eng. Life Ins.
Co.,, 122 Ga. 190, 50 S.E. 68
{(1904) ; Louisiana, Deon o. Kirby
Lumber Co., 162 La. 671, 111 So.
55 (1927) ; Itzkoviteh v. Whitaker,
115 Ta. 479, 39 So. 499, 1 L.R.A.
(N.S.) 1147, 112 Am. St. Rep. 272
(1905) affd. 117 La. 708, 42 So.
228, 116 Am. St. Rep. 215 (1906) ;
Missouri, Munden v. Harris, 153
Mo. App. 652, 134 S.W. 1076
(1911); Kanmsas, Kunz v. Allen,
102 Kans. 883, 172 Pac. 532
(1918);  Kentucky, Rhodes w.
Graham, 238 Ky. 225, 37 S.W.(2d)
46 (1931); Brents o. Morgan, 221
Ky. 765, 299 S.W. 967 (1928);
Foster-Milburn Co. ». Chinn, 134
Ky. 424, 120 S.W. 364 (1909);
Pennsylvania, Waring v. WDAS
Broadeasting Station, Inc., 327 Pa.
433, 194 Aftl. 631 (1937) (conecur-
ring opinion of Maxey, J.); Fed-

11

eral Courts, Peck v. Tribune Co.,
214 U.S. 185, 25 Sup. Ct. 554, 53
L.Ed. 960 (1909); Corliss ». E. W.
Walker Co., 64 Fed. 280 (C.C.D.
Mass., 1894).

15 The right of privacy has been
repudiated at common law in:
Michigam, Atkinson wv. Doherty,
121 Mich. 372, 80 N.W. 9285
(1899) ; Rhode Island, Henry w.
Cherry, 30 R.I. 13, 73 Atl. 97
(1909) ; Washington, Hillman w.
Star Pub. Co., 64 Wash. 691, 117
Paec. 594 (1911); Wisconsin, Jude-
vine ». Benzies-Montanye Fuel Co.,
222 Wise. 512, 269 N.W. 295
(1936).

In New York, the doctrine was
likewise repudiated in Roberson v.
BRochester Folding Box Co., 171
N.Y. 538, 64 N.E. 442, 59 L.R.A.
478, 89 Am. St. Rep. 828 (1902)
but is now recognized by statute.
Civil Rights Law, CONSOLIDATED
Laws or 1909, c. 14, §§ 50, 51;
amended by Laws of 1921, e. 501.

16 See Sarat Lahiri ». Daily
Mirror, 162 Misc. 776, 295 N.Y.
Supp. 382, 5, 6 (1937) (construec-
tion of New York statute).
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§ 453. Same: Persons Entitled Thereto. .

Tn those jurisdictions which have recognized the right
of privacy as a distinet right at common law, it has been
held to be a purely personal right'7 which may be en-
forced only by the person whose right has been infringed.'®
Tt follows that the individual right of privacy dies with
the person.'® Any privilege of surviving relatives of a

~ deceased person to protect his memory exists solely for
the benefit of protecting the survivors’ own personal
rights.2° Tven where the memory of the deceased has
been maligned or where statements concerning him would
constitute libel, no cause of action arises in favor of his
relatives.?!

The right is extended by these courts to all persons
irrespective of social or professional standing.?? One class
of persons, however, public characters, are deemed to have
renounced the right to live screened lives. To the extent
that they have received public recognition, they must sacri-
fice their right to privacy.® This class is strictly limited.

17 Von Thodorovich v. Franz Studio, 71 Mise. 199, 128 N.Y.

Josef Ben. Assn.,, 154 Fed. 911
¢.C.E.D.Pa., 1907); Shulman o.

hitaker, 117 La. 704, 42 So. 227
(1906). It should be noted that
neither a corporation nor a publie
institution such as a college has
any right of privacy which will be
proteeted by injunction. Vassar
College v. Loose-Wiles Biscuit Co.,
197 Fed. 982 (D.C. Mo, 1912). A
partnership name is likewise not
protected under the privacy doe-
trine. Rosenwasser v. Ogoglia, 172
App. Div. 107, 158 N.Y.Supp. 56
(1916).

18 Von Thodorovich w». Franz

‘/Josef Ben. Assn, 154 Fed. 911

(C.C. Pa., 1907).

19 Wyatt o. Hall’s Portrait

Supp. 247 (1911); Schuyler w.
Curtis, 147 N.Y. 434, 42 N.E. 22
(1895). See Atkinson v. Doherty,
121 Mich. 372, 80 N.W. 285 (1909).

20 Schuyler v. Curtis, 147 N.Y.
434, 42 N.E. 22 (1895).

21 Bagles wv. Liberty Weekly,
137 Mise. 575, 244 N.Y.Supp. 430
(1930) ; SeELMAw, Liern AND
Spaxper 1IN New Yorg, (1933)
§ 97.

22 Waring v. WDAS Broadeast-
ing Station, Ine., 327 Pa. 433, 194
Atl. 631 (1937) (coneurring opin-
ion of Maxey, J.).

23 See Melvin v. Reid, 64 Calif.
App. 836, 297 Pae. 91 (1931);
Corliss ». E. W. Walker Co., 64
Fed. 280 (C.C.D. Mass, 1894).
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The right of privacy is not confined to recluses and little
kmown individuals.24

While the cases in which a right of privacy has been
recognized have, for the most part, involved the use of
the name or portrait of an individual, the right has also
been recognized in other connections. The advertising of
a person’s debt to coerce payment,25 the public investiga-
tion of bank accounts2® and the tapping of telephone
wires leading into the plaintiff’s house 27 have all been
held to constitute invasions of an individual’s right of
privacy.

It has been held that the statutory right of privacy is
not available to an employee who, during the course of
employment, posed for a photograph to be used for the
employer’s business purposes even though the employment
had been terminated.2® Where an employee’s name or
portrait is used for advertising or trade purposes beyond
the scope of employment or consent, the right of privacy
should be enforced. A performing artist’s name or photo-
graph cannot be used by the commercial sponsor of his
broadecast program for advertising not related to the pro-
gram unless written consent therefor is obtained.

See also Humiston o. Universal TFuel Co., 222 Wise, 512, 269 N.W.

Film Mfg. Co., 189 App. Div. 467,
178 N.Y.Supp. 752 (1919); Ruth
v. Edueational Films, decided Sept.
15, 1920 by Guy, J., Sup. Ct. New
York (unreported); Jeffries ». N.
Y. Eve. Journal Pub. Co., 67 Mise.
570, 124 N.Y.Supp. 780 (1910);
Chaplin v. Pictorial Review Corp.,
decided March 2, 1927 S.D.N.Y.
(unreported).

24 Warren and Brandeis, op. cit.
supre n. 2 at 214,

25 Brents ». Morgan, 221 Kiy.
765, 299 S.W. 967 (1927). Con-
tra: Judevine ». Benzies-Montanye

295 (1936).

26 Brex v. Smith, 146 Atl. 34
(N.J.CL., 1929).

27 Rhodes v. Graham, 238 Kiy.
225, 37 S.W.(2d) 46 (1931).

28 Wendell w. Conduit Mach.
Co., 74 Misc. 201, 133 N.Y.Supp.
758 (1911). But see Stome v.
Metropolitan Life Ins. Co. (Sup.
Ct. N. Y. Co., Lauer, J.) N.Y.L.J.,
Nov. 10, 1937, p. 1589, col. 3
where the defense of employment
was held to be valid as a partial
defense in mitigation of damages
only.
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The enforcement of the right of privacy at common law

is not necessarily limited to the

cases already decided.

Tn jurisdictions where the right has been established at
common law, further protection to meet new situations

may be anticipated.2® Where
to deal with the problem, D
provisions of such statutes.3®

the legislature has seen fit

rotection is limited to the

§ 454. The Recognition of the Right of Privacy at Common

Law.

There appears to be much conflict as to whether the
right of privacy may be recognized as a distinet right at

common law.®' There can
despite the fact that courts

in fictions of property rights,
and implied contracts,3* there

be no doubt, however, that
have cloaked their decisions
32 Jreaches of confidence S

has been a gradual recog-

nition of the necessity for protecting the right of privacy.

Originally, the

common law secured to the individual,

protection of his person and his property only. Gradually
the law rvecognized that there might be wrongs other
than physical invasions of property and person, and gave

29 Tn Pennsylvania, the unau-
thorized broadeast of phonograph
records econtaining the interpreta-
tive performances of a conductor of
an orchestra was enjoined as an
invasion of the artist’s right of
privacy. Waring V. WDAS Broad-
casting Station, Inc., 327 Pa. 433,
194 Atl. 631 (1937) (eoncurring
opinion of Maxey, J.).

30 Kimmerle v. N. Y. Eve. Jour-
nal, Ine, 262 N.Y. 99, 186 N.E.
217 (1933).

31 See nn. 14, 15 supra.

32 (rigsby . Breckenridge, 65
Ky. (2 Bush.) 480 (1867) ; Prince
Albert v. Strange, 1 Mae. & G. 25,
9 De &. & Sm. 652, 41 Eng. Repr.
1171 (1849); Wetmore . Scoville,

3 Tdw. Ch. 515, 6 N.Y. Ch. 745
(1842) ; Gee v. Pritchard, 2 Swanst.
403, 36 Eng. Repr. 670 (1818);
Pope v. Curl, 2 Atk. 342, 26 Eng.
Repr. 608 (1741).

33 Vovatt ». Winyard, 1 J. &
W. 394, 37 Eng. Repr. 425 (1820) ;
Morrison ». Moat, 9 Hare 241, 68
Eng. Repr. 492 (1851); Brandreth
». Lance, 8 Paige 24, 4 N.Y. Ch.
330 (1839). ,

34 Apernathy v. Hutchinson, 3
1. J. Ch. (0.8.) 209, 1 H. & T.
28 (Eng., 1825); Caird ». Sime,
12 App. Cas. 326 (Eng, 1887);
Pallard v. Photographie Co., 40
Ch. Div. 345, 58 L. J. Ch. (N.8.)
251 (Eng., 1888).
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redress for injuries to his feelings and intellect. Assault,3®
nuisance,3® libel and slander,3? alienation of affections,3®
and intangible rights in connection with property such as
easements,3® were successively recognized. Thereafter,
the law slowly evolved the principle that an individual
ordinarily had a right to determine to what extent the
expression of his thoughts, ideas and emotions should be
communicated to others. The law of intellectual property
was developed to protect these rights.*® The author of
a poem, letter, or any other expression of human thought,
was given the right to publish his work or refrain from
so doing; if he published it, he had the right to fix the
limits of its distribution.*!

In several isolated cases,*? the courts openly admitted
that the right of privacy is an independent legal right
and granted relief on that theory alone.

35 See Warren and Brandeis, op.  (1859); Duke of Queenshury .

ctt. supra n. o at 194; I. de S. v. Shebbeare, 2 Eden 328 (Eng.,

W. de 8., Y.B. Liber Assisarumn  1758); Lee v. Simpson, 3 C.B. 871,

99 Pl. 60 (Eng., 1348). 881 (Eng., 1847); Jeffreys w.
362 PoLLock AND MAITLAND, Boosey, 4 TLL. Cas. 815 (Eng.,

Hrstory or Enerrsm Law (1923)  1845).

53; 3 HoupsworrH, History orF “The author of manuseripts,

ExsLise Law (1923) 11.
37 WaLsu, HisTory oF ANGLO-

whether he is famous or obsecure,
low or high, has a right to say of

Amprican Law  (1932) § 168;  them, if innccent, that whether
Warren and Brandels, op. cit. interesting or dull, light or heavy,
supra n. 2 at 194. salable or unsalable, they shall not,

38 Winsmore  v.  Greenbank, without his consent, be published.”

Welles, 577 (Eng., 1745); Warren  Prince Albert v. Strange, 2 De G.

and Brandeis, op. cit. supra n. 2, & Sm. 652, 693, 1 M. & G. 25, 41
at 194. Eng. Repr. 1171 (1849).

39 WaLsH, op. cil. supra n. 30, 42 Munden wv. Harris, 153 Mo.
§ 139 et seq. App. 652, 134 S.W. 1076 (1911);

40 DroNE ON THE LAW or Prop-
BERTY 1IN INTELLECTUAL Propuc-
TIONS (1879) 102; D WoLrE, AN
OvrLiNE oF CoPYRIGHT (1925) 1, 2.

41 Nicols v. Pitman, 26 Ch. Div.
374 (Eng., 1884); Turner v. Robh-
inson, 10 Irish Ch. Rep. 121

Foster-Milburn Co. ». Chinn, 134
Ky. 424, 120 S.W. 364 (1909);
Pavesich v. New Eng. Life Ins.
Co, 122 Ga. 190, 50 S.E. 68
(1905) ; Schuyler ». Cuttis, 147
N.Y. 434, 42 N.E. 22 (1895):
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§ 455. The Doctrine in New York.

In- New York, two very early cases 43 held that an
injunction to restrain the publication of private letters
would not lie. However, these cases cannot be regarded
as properly indicative of the early common law as it
existed in New York, since they were expressly overruled
by a subsequent decision #** which impliedly recognized
that there was a right of privacy. This later decision was
followed in Schuyler v. Curtis,* where the Court expressed
the opinion that a right of privacy exists and that its
invasion ‘‘. . . is, in legal contemplation, a wrong, even
though the existence of no property, as that term is usually
used, is involved in the subject’’.*¢ An examination of
the New York decisions up to 1895 reveals a definite tend-
ency to recognize the right of privacy as a distinct legal
right and to enforce it as such.4?

A monumental case in this field was decided in 1902.
In Roberson v. Rochester Folding Bow Co.,*® the Court
refused to restrain the defendant from publishing a pic-
ture of the plaintiff, which the defendant was using for
advertising purposes. Since the portrait was not libelous
in any sense, the Court of Appeals refused to recognize
the merits of the plaintiff’s contention that there was an
invasion of the right of privacy. The Court said:4®

‘. . . the so-called ‘right of privacy’ has not yet found an
abiding place in our jurisprudence, and, as we view it, the

43 Brandreth v. Lance, 8 Paige
24, 4 N.Y. Ch. 330 (1839); Wet-
more v. Scoville, 3 Edw. Ch. 515,
6 N.Y. Ch. 745 (1842).

44 Woolsey v. Judd, 4 Duer 379,
596, 11 How. Pr. 49 (N.Y., 1855).

45147 N.Y. 434, 42 N.E. 22
(1895).

46 14, at 443.

47 Schuyler ». Curtis, 147 N.Y.
434, 42 N.E. 22 (1895); Marks v.
Joffa, 6 Misc. 290, 26 N.Y.Supp.

908 (1893); Moore v». N. Y. Ele-
vated R. R. Co., 130 N.Y. 523, 20
N.E. 997 (1892); Mayor of New
York ». Lent, 51 Barb, 19 (N.Y,,
1868); Eyre v. Higbee, 35 Barb.
502, 22 How. Pr. 198 (N.Y., 1861);
Woolsey v. Judd, 4 Duer 379, 596,
11 How. Pr. 49 (N.Y., 1855).

48171 N.Y. 538, 64 N.E. 442,
59 L.R.A. 478 (1902).

49 J4., at 556.
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doctrine cannot now be incorporated without doing violence
to settled principles of law by which the profession and the
public have long been guided.”’

The Court suggested that if the right of privacy were
ever to become a part of the law of New York, legislative
action would be necessary to limit and define the new
right. This decision met with so much disapproval °° that
one of the members of the Court, shortly thereafter, felt
obliged to justify the Court’s conclusion.?!

§ 456. Enactment of Sections 50 and 51 of the New York
Civil Rights Law.

As a result of the protests of leading members of the

Bench and Bar, the New York legislature enacted Sections

50 and 51 of the Civil Rights Law.52 It will be noted that

50 Ngw Yorx Times, Editorial,
August 23, 1902; Larrimore, The
Law of Privacy, (1912) 12 Cor.
L. Rev. 693. In Vanderbilt v.
Mitchell, 72 N.J.Eq. 910, 919, 67
Atl. 97, 100 (1907), the court re-
ferred to the Roberson decision
as “a case seldom eited but fo be
disproved.” The New York Court
of Appeals was itself divided 4 to
3 in deciding Roberson V. Rochester
Folding-Box Co.

5t ’Brien, The Right of Pri-
vaey, (1902) 2 Con. L. Rev. 437.

52 (ivil Rights Law, Laws of
1903, e. 132, § 2, p. 308; CowsoL.
Laws or 1909, c. 14, § 51; Laws of
1911, e. 226, p. 504; CamHiny's
Cowxsorn. Laws or N. Y., e. 7, art. §,
§§ 50 and 51.

Section 501 “ A person, firm, or
corporation that uses for advertis-
ing purposes, or for the purposes
of trade, the name, portrait or pic-

ture of any living person without
having first cbtained the written
consent of such person, or if a
minor of his or her parent or
guardian, is guilty of a misde-
meanor.”

Section 51: ¢ Any person whose
name, portrait or picture is used
within this state for advertising
purposes or for the purposes of
trade without the written consent
first obtained as above provided
may maintain an equitable action
in the supreme court of this state
against the person, firm or corpora-
tion so using his name, portrait or
picture, to prevent and restrain
the use thereof; and may also sue
and recover damages for any in-
juries sustained by reason of such
use and if the defendant shall have
knowingly used such person’s name,
portrait or picture in such manner
as is forbidden or declared to be
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this statute provides for relief against the unauthorized
use of a person’s name or portrait only, whereas the com-
mon law right of privacy is more extensive.

The rights of action established by this legislation are
constitutional 53 and do not violate either the State or
TFederal Constitution. It deprives persons of neither lib-
erty nor property and does not impair the obligations of
contracts.®*

A similar statute has been enacted in Virginia.®®

Such legislation has been limited to instances of the
use of one’s name or photograph for commercial pur-
poses.’® The statutes were enacted to fill the need created
by the decision in Roberson v. Rochester Folding-Box Co.%7
Although the Court expressly repudiated the existence of
the right of privacy at common law, the case should be
limited to its facts. It is submitted that the New York
courts have jurisdiction to recognize rights of privacy in
situations not covered by the statute, although it is doubt-

ful whether such courts would be so inclined.

unlawful by the last section, the
jury, in its discretion, may award
exemplary damages. But nothing
contained in this act shall be so
construed as to prevent any person,
firm or corporation, practicing the
profession of photography, from
exhibiting in or about his or its
establishment specimens of work of
such establishment, unless the same
is continued by such person, firm
or corporation after written notice
objecting thereto has been given
by the person portrayed.

See also Virginia Cope or 1924,
§ 5782.

53 Rhodes . Sperry & Huteh-
inson Co., 193 N.Y. 223, 85 N.E.
1097, 34 L.R.A. (N.S.) 1143, 127
Am. St. Rep. 945 (1908), effd.

220 U.S. 502, 31 Sup. Ct. 490, 55
L.Ed. 561 (1910).

54 1bid.; Wyatt ». MeCreery
Co., 126 App. Div. 650, 111 N.Y.
Supp. 86, (1908) af’g 58 Mise.
429, 110 N.Y.Supp. 900 (1908).

55 Virgivia Cope or 1924, §
5782.

66 The legislation is strietly con-
strued where its eriminal provisions
are sought to be invoked. People
(Stern) v. Robert R. McBride &
Co., 159 Misz. 5, 288 N.Y.Supp.
501 (1936). Where civil rights
are enforced, however, the statute
is liberally construed. Sarat Lahire
v. Daily Mirror, 162 Mise. 776,
295 N.Y.Supp. 382, 5, 6 (1937).

57171 N.Y. 538, 64 N.E. 442,
59 L.R.A. 478 (1902).
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§ 457. Use of Name in Broadeast Program.

The right of privacy at common law is still vague and
uncertain. It cannot reasonably be foretold whether in-
vasions of personality by broadecasting would be protected
in every instance by judicial application of the right of
privacy. Five states have definitely repudiated the propo-
sition %8 and only seven states and two Federal courts have
recognized the right of privacy.®® The remaining juris-
dictions have not yet passed upon the question. Only a few
broadcasting cases appear to have involved rights of

privacy at common law.%°

The statutory protection under Sections 50 and 51 of

58 Michigam, Atkinson wv. Do-
herty, 121 Mich. 372, 80 N.W. 285
(1899); Rhode Island, Henry w.
Cherry, 30 R.I. 13, 73 Atl. 97
(1909) ; Washington, Hillman wv.
Star Pub. Co., 64 Wash. 691, 117
Pae. 594 (1911); Wisconsin, Jude-
vine v. Benzies-Montanye Fuel Co.,
222 Wise. 512, 269 N.W. 295
{1936).

In New York, the doctrine was
likewise repudiated in Roberson v.
Rochester IFolding-Box Co., 171
N.Y. 538, 64 N.E. 442, 59 L.R.A.
478, 89 Am. St. Rep. 828 (1902)
but is now recognized by statute.
Civil Rights Law, CONSOLIDATED
Laws or 1909, e. 14, §§ 50, 51;
amended by Laws of 1921, e. 501.

58 California, Melvin v. Reid,
112 Calif. App. 285, 297 Pae. 91
(1931); Georgia, Bazemore .
Savannah Hospital, 171 Ga. 257,
165 S.E. 194 (1930); Pavesich w.
New Eng. Life Ins. Co., 122 Ga.
190, 50 S.E. 68 (1904); Louisiana,
Deon ». Kirby Lumber Co., 162
La. 671, 111 So. 55 (1927) ; Itzko-
viteh v. Whitaker, 115 La. 479, 39
So. 499, 1 L.R.A. (N.8.) 1147, 112

Am. St. Rep. 272 (1905) affd. 117
La. 708, 42 So. 228, 116 Am. St.
Rep. 215 (1906) ; Missouri, Munden
v. Harrig, 153 Mo. App. 652, 134
S.W. 1076 (1911); Kansas, Kunz
v. Allen, 102 Kans. 883, 172 Paec.
532 (1918); Kentucky, Rhodes v.
Graham, 238 Ky. 225, 37 S.W.(2d)
46 (1931); Brents v. Morgan, 221
Ky. 765, 299 S.W. 967 (1928);
Foster-Milburn Co. ». Chinn, 134
Ky. 424, 120 S.W. 364 (1909);
Pennsylvania, Waring v. WDAS
Broadeasting Station, Ine., 327 Pa.
433, 194 Atl. 631 (1937) (concur-
ring opinion of Maxey, J.); Fed-
eral Courts, Peck v. Tribune Co.,
214 U.S. 185, 25 Sup. Ct. 554, 53
L.Ed. 960 (1909) ; Corliss ». B. W.
Walker Co., 64 Fed. 280 (C.C.D.
Mass., 1894).

60 Uproar Co. v. National Broad-
casting Co., 8 F.Supp. 358 (D.
Mass., 1934), mod. 81 F.(2d) 373
(C.C.A. 1st, 1936), cert. den. 298
U.S. 670, 56 Sup. Ct. 835, 80 L.Ed.
1393 (1936); Waring v. WDAS
Broadeasting Station, Ine., 327 Pa.
433, 194 Atl. 631 (1937).

P
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the New York Civil Rights Law was not granted in con-
templation of broadcasting. Since the enactment of the
statute, the cases thereunder have been concerned prin-
cipally with invasions of privacy by newspapers,®' maga-
zines,%2 motion pictures @ and books.®* Only three
cases %% invoking this statute and related to radio broad-
casting have been decided.

At common law, the mere use of one’s name in a broad-
cast program containing a news report or commentary
thereon should not of itself constitute an actionable inva-
sion of privacy.®® The courts have uniformly held that
a single publication of a person’s name or portrait in a
newspaper or periodical is not a violation of the privacy
statutes.®” These decisions have been predicated upon
the recognition of value to society of freedom of the press

and the public interest in receiving news.

61 Sarat Lahiri v. Daily Mirror,
162 Mise. 776, 205 N.Y.Supp. 382
(1937) ; Kimmerle ». N. Y. Eve-
ning Journal, Ine., 262 N.Y. 99,
186 N.E. 217 (1933); Colyer w.
Richard X. Fox Pub. Co., 162
App. Div. 297, 146 N.Y.Supp. 999
(1914) ; D’Altomonte w». N. Y.
Herald Co., 154 App. Div. 453,
139 N.Y.Supp. 200 (1913); Jef-
fries v. N. Y. Evening Journal
Pub. Co., 67 Mise. 570, 124 N.Y.
Supp. 780 (1910); Moser v. Press
Pub. Co., 59 Mise. 78, 109 N.Y.
Supp. 963 (1908).

62 Martin v. New Metropolitan
Fiction, Ine., 237 App. Div. 863,
260 N.Y.Supp. 972 (1932) rev'y,
139 Mise. 290, 248 N.Y.Supp. 359
(1931) ; Colyer ». Richard K. Fox
Pub. Co., 162 App. Div. 297, 146
N.Y.Supp. 999 (1914).

63 Humiston v. Universal Film
Mfg. Co., 189 App. Div. 467, 178
N.Y.Supp. 752 (1919); Merle o.

Consequently,

Sociological Research Film Corp.,
166 App. Div. 376, 1562 N.Y.Supp.
829 (1915); Binns v. Vitagraph
Co., 210 N.Y. 51, 103 N.E. 1108
(1913).

64 Damron v. Doubleday, Doran
& Co., Ine.,, 133 Mise. 302, 231
N.Y.Supp. 444 (1928), affd. 226
App. Div. 796, 234 N.Y.Supp. 773
(1929) ; Eliot ». Jones, 66 Mise.
95, 120 N.Y.Supp. 989 (1910)
affd. 140 App. Div. 911, 125 N.Y.
Supp. 1119 (1911) ; Moser v. Press
Pub. Co., 59 Mise. 78, 109 N.Y.
Supp. 963 (1908).

65 (Gardella ». Log Cabin Prod-
uets Co., 89 F.(2d) 891 (C.C.A.
2d. 1937); King v. Winchell, 290
N.Y.Supp. 558 (App. Div., 4th
Dept. 1936); Beegel ». National
Broadeasting Co., Ine., decided
June 30, 1936, S.D.N.Y. (unre-
ported) Docket No. L54-299.

66 See § 459, infra.

67 Martin ». New Metropolitan
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such invasions have not been construed as ‘‘for purposes
of trade’ although they were accomplished through the
medium of an independent commercial enterprise. Like-
wise, a broadcast station would not be liable for the use of
one’s name in a news information program, whether sus-
taining or sponsored, as part of a report with which one
has a genuine connection.®

§ 458. Same: Commercial Programs Other Than News.

In all broadeast programs other than those transmitting
news information, where the name of a specific person is
unauthorizedly used for commercial purposes, relief should
be granted for violation of both the common law and statu-
tory rights of privacy. Where one’s name is used without
intended application to him specifically, his right of privacy
should not be enforced because no invasion of personality
results from a mere harmless coincidence.%®

The use of a person’s name as a part of a broadcast
program which is unquestionably disseminated by an ad-
vertiser for purposes of trade, constitutes an actionable
violation of the Civil Rights Law if no written consent has
been granted.”® The use of the name must be directly
connected with the commercial motive. It is no defense
that the advertiser has expended large sums upon the
program for his advertising purposes.?!

Iietion, Ine., 237 App. Div. 863, ing Co., Inc., decided dJune 30,

260 N.Y.Supp. 972 (1932); Dam- 1936, SD.N.Y. (unreported)
ron v. Doubleday, Doran & Co., Docket No. L54-299.
Ine., 133 Mise. 302, 231 N.Y.Supp. 70 See Garden . Parfumerie

444 (1928) affd. 226 App. Div. Rigaud, Inc, 151 Mise. 692, 271

796, 234 N.Y.Supp. 773 (1929);
Colyer ». Richard X. Fox Pub. Co.,
162 App. Div. 297, 146 N.Y.Supp.
999 (1914); Moser ». Press Pub.
Ce., 59 Mise. 78, 109 N.Y.Supp.
963 (1908).

68 Sarat Lahiri v. Daily Mirvor,
162 Mise. 776, 295 N.Y.Supp. 382
(1937).

69 Beegel v. National Broadeast-

N.Y.Supp. 187 (1933); Loftus w.
Greenwich Litho. Co., 192 App.
Div. 251, 182 N.Y.Supp. 428
(1920) ; Almind v. Sea Beach Ry.
Co., 157 App. Div. 230, 141 N.Y.
Supp. 842 (1913).

7! Garden v. Parfumerie Rig-
aud, Ine., 151 Mise. 692, 271 N.Y.
Supp. 187 (1933).
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Where the broadcast program contains a well defined
cleavage between the commercial and entertainment con-
tent. thereof, the use of one’s name therein must be an-
alyzed. If the invasion is related to the advertising por-
tion of the program, it is actionable. The fact that the
program is used for advertising purposes is sufficient; it
is unnecessary to show that the broadcast time was paid
for.72 Where the name is used for entertainment purposes
only and it is only casually incident to the purpose of the
program, relief should be denied. The question is one of
fact to be determined by the court.

In King v. Winchell,”® a commentator related, as part of
a sponsored broadeast program, a story which allegedly
made plaintiff appear ridiculous to the public. Plaintiff
was not a prominent public character. A motion to dismiss
the complaint was granted on the ground that the defend-
ants did not violate the statute by a mere incidental men-
tion of plaintiff’s name during a sponsored broadcast
program.’* The case may also be explained on the ground
that the Court considered the narration of the story as a
news report by a commentator.

Where, however, the advertising and the entertainment
content of a commercial program have become so inte-
grated that they both constitute a means of obtaining good
will for the sponsor and his product, any unauthorized use
of a person’s name in such a program would be a violation
of the statutory and common law rights. It is doubtful
whether an injunction pendente lite will be granted against
a broadcast program which is a mere literal invasion of
privacy.”®

72 Woling ». LaMode Chez 2. The dissenting justices re-
Tappé, Ine., decided Dec. 1, 1936, garded the evidence adduced as
N.Y.Co. Sup. Ct. Trial Term, Part sufficient to go to the jury on the
XIV., w.v.rJ. Dee 2, 1936, p. question of defamation.

1964, col. 1. 75 See Cook v. 20th Century, de-
739290 N.Y.Supp. 558 (App. cided Dec. 14, 1936, N.Y. Sup. Ct.,
Div., 4th Dept., 1936). Spee. Term, Part IIL, N.¥.L.J.,.

74 The Court was divided 3 to Dee. 15, 1936, p. 2200, col. 7;
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Of course, it must be indisputable that members of the
listening public associated the plaintiff with the name used
in the commercial program which is alleged to have invaded
his right of privacy. In Morris Beegel v. National Broad-
casting Company, Inc.,’® a New York attorney brought an
action for defamation and also under the New York Civil
Rights Law because of the broadcast over a national net-
work of a comedy program which burlesqued the activities
of a fictitious small law firm called ‘‘Beagle, Shyster and
Beagle’”. The United States District Court decided that
there was nothing to indicate that the defendants knew the
plaintiff, nor that they used or intended to use his name
for purposes of trade.

This prineciple should likewise apply at common law in
jurisdictions where rights of privacy are recognized.

§ 459. Use of Name in News Broadeast.

By analogy to the newspaper cases, the single use of a
person’s name in a sustaining news broadecast would not
be a violation of the right of privacy.?? The courts do not
consider such a use as one for advertising or trade pur-
poses. It has also been held that the presentation of
current events in a motion picture film was legitimate news
even though it had been done as a commercial enterprise.?”8
Such trade purposes were construed as not within the
intent of the New York Legislature in enacting Sections
50 and 51.

Nann ». Raimist, 255 N.Y. 307, 174
N.E. 690, 73 A.L.R. 669 (1931)
af’g 228 App. Div. 856, 241 N.Y.
Supp. 832 (1930).

76 Decided June 30, 1936, S.D.
N.Y. (unreported) Docket No.
L.54-299.

77 Martin v». New Metropolitan
Fiction, Ine., 237 App. Div. 863,
260 N.Y.Supp. 972 (1932); Dam-
ron v. Doubleday, Doran & Co.,

Ine., 133 Mise. 302, 231 N.Y.Supp.
444 (1928) afd. 226 App. Div.
796, 234 N.Y.Supp. 773 (1929);
Colyer v. Richard K. Fox Publ.
Co., 162 App. Div. 297, 146 N.Y.
Supp. 999 (1914); Moser v. Press
Pub. Co., 59 Mise. 78, 109 N.Y.
Supp. 963 (1908).

78 ITumiston ». Universal Film
Mfg. Co., 189 App. Div. 467, 178
N.Y.Supp. 752 (1919).
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Tt. is submitted that the showing of a news film in a
theatre is closely analogous to the broadcast of a mews
information program by a commercial sponsor. The prin-
ciple that legitimate news constitutes an exception to the
statute may be extended to include situations where one’s
name is mentioned informatively by a news commentator
employed on a commercial program.”?

There is a strong public policy in favor of the free
circulation of mnews, subject only to the limitation that
such information shall not be defamatory.®® The public
interest in such information outweighs the rights of indi-
viduals who, by reason of circumstances, are legitimate
subjects of mews items reported in broadeast programs.
Tt has been held in New York that the imposition of a
further limitation upon the press in the form of an exten-
sion of the right of privacy to persons concerned in news
information, requires an express statutory declaration.®!
Such legislative intent is lacking in the present statute.

The determination of whether a news program is in the
public interest, from the point of view of the person
referred to therein, depends upon the particular facts and
circumstances of each incident.®% Although each broad-
cast program disseminated by a station is supposed to be
in the public interest, convenience and necessity, the nomi-
nal compliance with this standard of operation does mot
serve to justify all invasions of personality as in the public
interest. It is only when the rights of the individuals con-
cerned in a broadcast program are ultimately resolved
that the station’s compliance with the standards estab-
lished by the operating license may be determined. The
mere pleading of the defense of operating in the public in-
terest should not exonerate the station from liability for

79 King v. Winchell, 290 N.Y. 81 Sarat Lahiri v. Daily Mirror,
Supp. 558 (App. Div., 4th Dep., 162 Mise. 776, 295 N.Y.Supp. 382,
1936). 8 (1937).

80 Qweenek v. Pathé News, Inc, 82 Sweenek v. Pathé News, Ine,
16 F.Supp. 746 (ED.N.Y, 1936). 16 T.Supp. 746 (E.D.N.Y., 1936).
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its programs which violate rights of privacy. Proof of
such allegations must be shown affirmatively.

The fact that many broadeast programs transmitting
news information are sponsored by commercial adver-
tisers should not ordinarily overcome the public policy in
preserving unhampered avenues of communication of
news.®* While the broadcast of such news information
would be in the public interest so far as the station is con-
cerned, the commercial advertiser would be liable for vio-
lation of the statutory right of privacy because its Spon-
sored programs are for purposes of trade.®* This results
in an arbitrary distinetion which should be adjusted by an
amendment to the statute. At common law, both the adver-
tiser and the station would probably be exempt from lia-
bility because their broadeast of news information is in
the public interest. A broadeast by a news commentator is
in the nature of an editorial and should be considered a
news information program.

Where, however, programs are broadeast which drama-
tize or fictionalize news events, the cloak of public interest
falls and the advertiser as well as the station would be
liable to all persons whose privacy is invaded thereby, both
at common law and under the statutes.®5

Since every unauthorized use of a berson’s name over
the radio is not a violation of his right of privacy, it is the
duty of the courts to weigh the facts and circumstances
presented in each case to determine whether the broadeast
was legitimate news information or solely a dramatization
for the purpose of trade.

83 See Humiston ». Universal
Film Mfg. Co., 189 App. Div. 467,
178 N.Y.Supp. 752 (1919). Cf.
Binns v. Vitagraph Co., 210 N.Y.
51, 103 N.E. 1108 (1913); Bln-
menthal ». Picture Classics, Ine.,
235 App. Div. 570, 257 N.Y.Supp.
800 (1932), affd. 261 N.Y. 504, 185
N.E. 713 (1933).

84 See Sarat Lahiri o, Daily
Mirror, 162 Mise. 776, 295 N.Y.
Supp. 382, 6, 7, 8 (1037).

85 Ibid; Binns v. Vitagraph Co.,
210 N.Y. 51, 103 N.E. 1108 (1913) ;
Blumenthal v. Picture Classies, Ine.,
235 App. Div. 570, 257 N.Y.Supp.
800 (1932) affd. 261 N.Y. 504,
185 N.E. 713 (1933).
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§ 460. Use of Assumed Names in Broadcast Programs.

Since it is not uncommon for artists to use assumed
names for professional purposes, it becomes important to
determine whether the protection of the right of privacy
at common law or under the statutes can be extended to in-
clude such assumed names.

Tn Tess Gardella v. Log Cabin Products (0.,8%* the plain-
tiff, a stage actress, alleged that her assumed professional
name, ‘‘Aunt Jemima’’, was used in connection with a
broadeast program sponsored by the defendant company.
The action was based on a claim of unfair competition and
violation of the New York Civil Rights Law. The Federal
District Court held that assumed names, if properly iden-
tifiable with the person, should also be protected by the
statutory right of privacy. In the Circuit Court of
Appeals, the decision was reversed because of other fac-
tors, but Circuit Judge Manton said by way of dicta, in
discussing the applicability of the statute to assumed
names : 2®

¢ . having in mind the evident purpose of the statute, its
application to a public or stage name, as well as a private
one, seems inevitable. . . . If the stage name has come to
be closely and widely identified with the person who bears
it, the need for protection against unauthorized advertising

- will be as urgent as in the case of a private name; if anything,
the need will be more urgent. The public character of a
name may mean the surrender of a certain degree of privacy
and may affect the extent and limit of the proteetion accorded.
But the abuse of such a name by an advertiser cannot be
justified and it is against such abuse that the statute is
directed.”’

This language would indicate that under the statute,
and undoubtedly at common law, assumed or stage names
would receive protection to the same degree as real names.
There is, However, at least one case to the contrary.

8sagy T.(2d) 801 (C.C.A. 24, 8689 F.(2d) 891, 4 (C.C.A. 2,
1937). 1937).
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In Davis v. RKO Radio Pictures,®? it was held that the
plaintiff, who had used the stage name ‘“Cassandra’’, could
not maintain an action for invasion of the statutory right
of privacy by a motion picture producer on the ground that
it had used the name “‘Countess Cassandra’ in a motion
picture since the statute applies only to legal names. It is
submitted that this case was erroneously decided, since, as
was pointed out by Judge Manton, supra, the obvious pur-
pose of the statute was to protect the name associated by
the public with the individual, regardless of whether the
name was a legal one or an assumed one.

§ 461. Broadcast of Recordings as Invasion of Rights of
Privacy.

The development of mechanized sound to a point where
the voice, performance or other personal expression of an
individual may be reduced to physical form by way of a
recording thereof, is significant in its legal aspects. What-
ever sacred characteristics may be attached to one’s name
and photograph should apply with at least equal effect to
a person’s actual expressions and individual voice.

In Waring v. WDAS Broadcasting Station, Inc.®® Mr.
Justice Maxey of the Pennsylvania Supreme Court alone
- wrote a concurring opinion granting an injunction at com-
mon law against the unauthorized broadecast of a phono-
graph record which the plaintiff artist had made with the
restriction that it be used solely for non-commercial pur-
poses. Mr. Justice Maxey held that the plaintiff had the
right to withhold and limit the dissemination to the public
af his individual interpretative performances on the ground
that the plaintiff had a right of privacy in the expression of
his performances. The Justice said:

““I think plaintiff’s right which was invaded by defendant
was his right to privacy and this is a broader right than a
mere right of property. A man may object to any invasion

8716 F.Supp. 195 (S.D.N.Y, 88327 Pa. 433, 194 Atfl. 631

1936). (1937).
12
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of his right to privacy or to an unlimited invasion of that
right. He may choose to render interpretations to an audience
of one person in a private home or to an audience in a great
amphitheatre. . .

““The defendant by buying a phonographie disk on which
plaintiff had impressed his orchestral rendition of musical
compositions, which disk was expressly not to be used for
radio broadeasting, and then by ‘tattling abroad’ by means
of broadcasting what was on that disk, was invading the
same right to privacy which the common law protected against
eavesdroppers.’’

Where a recording of one’s voice is made without his
consent and such a recording is broadeast for commerecial
purposes, it is submitted that the right of privacy has been
violated. The voice is unquestionably an expression of
one’s personality and an unauthorized appropriation
thereof should be actionable.?®

The restriction upon the dissemination of expressions of
an individual’s personality appears to be a justifiable
extension of the right of privacy at common law.?® The
same principle would apply to enjoin the unauthorized
broadeast of performances or speeches recorded with the
consent of the individual for purposes other than the actual
broadeast of which he complains. Consequently, one who
consents that an electrical transcription of his perform-
ance or speech may be broadeast for a specific advertiser
or for a definite period of time or over certain stations
may restrain the violation of such restrictions as invasions
of his common law right of privacy.

TUnder the New York statute, relief would not be granted
in such instances because the protection thereunder is
limited to the unauthorized use of name, portrait or pic-

89 Voorhies v. Audio-Seriptions, MeDevitt, J., February 9, 1936
Ine, New York Sup. Ct. Spee. (unreported). .

Term, Part 1., Pecora, J., August 90 Note (1910), 8 Mrca. L. Ruv.

10, 1936 (unreported) ; Waring v. 221;Pavesich v. New Eng. Life Ins.
Robinson, Phila. Ct. Com. Pleas, Co.,122 Ga. 190,50 S.E. 68 (1904).
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ture.®! It is desirable that the present inadequacy of the
statute be corrected by amendment.®2

An interesting incident occurred during the 1936 presi-
dential campaign. Senator Vandenberg broadecast a pro-
gram in the form of a debate between himself and certain
portions of President Roosevelt’s previously recorded
speeches.®® Did such a program violate the President’s
right of privacy? Were the absent debater an ordinary
citizen, his right of privacy at common law would clearly
have been violated. In the case of a prominent public
character, however, analogy may be made to newspaper
publications. In the latter case, the principle is invoked
that a person who participates in a public event emerges
from his seclusion and therefore his right of privacy is not
invaded by a publication of his photograph and an account
of the incident.®* The analogy may further be extended
to the right to report the incident and use motion pictures
of the individual in a newsreel of current events for
exhibition in theatres.®®

§ 462. Broadcast Programs Containing Interviews with Mem-
bers of the Public.
Numerous broadcast programs are patterned after the
‘‘inquiring reporter’’ columns of newspapers. The pro-
grams are often referred to as ‘“man in the street’’ broad-

casts.

the unknown personnel thereof.

91 Swacker v. Wright, 154 Mise.
822, 277 N.Y.Supp. 296 (1935).
In Merle v. Sociological Research
Film Corp., 166 App. Div. 376,
380, 152 N.Y.Supp. 829, 832
(1915), it was said:

“To constitute a violation of the
Civil Rights Law I think it must
appear that the use of the plain-
tift’s picture or name is itself for
purposes of trade, ... and even
a use that may in a particular in-

The essential characteristic of such programs is

A principal character

stance cause acute annoyance can-
not give rise to an action under the
statute unless it fairly falls within
the terms of the statute.”

92 See § 465 infra.

93 New Yorx Timus, October
20, 1936, p. 8. :

84 Jones v. Herald Post Co., 230
Ky. 227, 18 S.W.(2d) 972 (1929).

95 Humiston . Universal Film
Mfg. Co., 189 App. Div. 467, 178
N.Y.Supp. 752 (1919).
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conducts the broadeast by directing questions to and other-
wise conversing with strangers selected at random in public
places. By means of a portable microphone, the discus-
sions are disseminated to the station’s radio audience.
Such programs concern themselves with matters of public
interest and current importance, general and local informa-
tion, riddles, comedy entertainment and other subjects.
The inquirer’s use of lapel microphones may result in
questions of faet as to the plaintiff’s knowledge that his
conversation would be broadeast.

Persons so selected to participate in broadcast programs
of this type obviously have no connection with the station,
sponsor or producer. If they, in fact, are employed to
assist in the broadeast, no lability for infringement of
their privacy exists. Where a bystander is accosted and
asked to participate in the program and his conversation
with the inquirer is broadcast without his consent, the
right of privacy of the person so intruded uwpon is violated.
Tf the subject of the inquiry is a matter of general news
information, the policy in favor of free circulation of news
would probably extend to sanction such broadcasts as
sustaining programs.®® Where such conversations are
broadeast as commercial programs, even though news in-
formation is thereby disseminated, the unauthorized broad-
cast constitutes an actionable invasion of the right of
privacy at common law and under the statutes.

If such programs extend beyond the broadeast of news
information and consist of dramatization or fictionalization
of news events in which the plaintiff’s conversation is
transmitted to the public without his consent, his right of
privacy is violated.®? This is true whether the program
is sponsored or sustaining.

Toven where a member of the public consents to partici-
pate in the broadeast of a news information programn, if

96 See Middleton v. News Syndi- 97 See Sarat Lahiri ». Daily
cate Co., Ine., 162 Mise. 516, 205 News, 162 Mise. 776, 295 N.Y.
N.Y.Supp. 120 (1937). Supp. 382 (1937).
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he is without knowledge that the program is sponsored by
a commercial advertiser, the use of his name, voice or
discussion would constitute an invasion of his privacy. It
would seem that the sponsor is under a duty to advise
the plaintiff of the ultimate use which is to be made of his
contribution to the program. A diversion of the unwitting
speaker’s discussion is actionable. The original consent
given by him to the inquirer need not be expressed; it
may be implied from the conversation as actually trans-
mitted, but that consent cannot be extended to include the
unknown or unintended use.28 Where, however, the indi-
vidual is informed that the program is a commercial
broadeast, his oral consent will estop him from asserting
an invasion of his right of privacy at common law., Where
a statute is in effect, written consent in accordance with
the provisions thereof, is necessary.®®

§ 463. Inapplicability of Right of Privacy to Certain Persons.

It is not every unauthorized use of g person’s name
which constitutes an invasion of the right of privacy. In
each case, it is necessary to ascertain whether the plaintiff
is one of the class of persons capable of asserting a right
of privacy. Many individuals are considered “news’’ and
the public i deemed to have a right to be informed of their
activities. This result is a consequence of a balance of
interests. The public policy in favor of the dissemination

of news in which the public

98 0f. Fuchs v. Seiden Sound
System, Ine., Sup. Ct. N.Y. Co.,
¥.v.LJ., Oct. 23, 1937, p. 1305,
col. 6 (unreported).

991f no written consent is ob-
tained, the fact that plaintiff gave
oral consent may affect the award
of damages. Harris v. H. W.
Gossard Co., 194 App. Div. 688,
185 N.Y.Supp. 861 (1921). Plain-
tiff’s consent may be shown by a

is interested, serves to out-

previous course of conduect as an
estoppel, but only as a partial de-
fense. Hammond v. Crowell Pub.
Co., 1 N.Y.Supp.(2d) 728 (App.
Div., 1st Dept., 1938). Similarly,
by a general custom in plaintiff’s
profession, but not as a complete
defense.  Sidney v. A. S. Beck
Shoe Corp., 153 Misc. 166, 274
N.Y.Supp. 559 (1934).
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weigh the rights of such persons to preserve their privacy.

The types of persons whose names are used in broad-
cast programs fall into three general classes:

1. The public character, i.e., the person whose activities
constitute ““news’’-to the community. As has been noted
already, both at common law '°° and under the statutes,'®"
members of this class of persons are deemed to have
renounced their rights of privacy to the extent to which
they have received public recognition. Messrs. Warren
and Brandeis have pointed out '°2 that ‘‘there are persons
who may reasonably claim, as a right, protection from the
notoriety entailed by being made the vietim of journalistic
enterprise. There are others who, in varying degrees,
have renounced the right to live their lives screened from
public observation.”’ '

2. The person whose name is wmcidentally and uninten-
tionally used im the program script. Where the use of a
person’s name is made in a program script innocently and
without knowledge of the fact that the name used is that
of a particular person, and where no reasonable person
would infer that the one portrayed was the plaintiff, the
action should not lie.'°® The Beegel v. National Broad-
casting Co.'%% case would fall into this classification.

3. The ordinary indwidual whose name is mtentionally
mentioned in a broadcast program merely as gossip, rather
than as ““news’’ im which the public has an interest. In

100 See Melvin ». Reid, 112 Cal.  (1919); Jeffries ». N. Y. Eve.
App. 285, 297 Paec. 91 (1931); Journal Pub. Co., 67 Mise. 570,
Corliss v. E. W. Walker Co.,, 64 124 N.Y.Supp. 780 (1910).

Fed. 280 (C.C.D. Mass., 1894).
101 Chaplin v. Pietorial Review
Corp., decided March 2, 1927, S.D.
N.Y. (unreported); Ruth ». Edu-
cational Films, decided Sept. 15,
1920, New York Co. Supreme
Court (unreported); Humiston w».
Universal Film Mfg. Co., 189 App.
Div. 467, 178 N.Y.Supp. 752

102 The Right of Privacy,
(1890) 4 Harv. L. R. 193, 215.

103 Swacker ». Wright, 154
Mise. 822, 277 N.Y.Supp. 296
(1935).

104 Decided June 30, 1936, S.D.
N.Y. (unreported) Docket No. LH4-
299.
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this category would be the case of King v. Winchell.'°5
Where the ‘“‘purpose of trade’’ is established, it is clear
that invasions of the privacy of this type of person should
be protected either at common law or under the statutes.

§ 464. Liability for Invasion of the Right of Privacy.

Who is liable for the unauthorized use of another’s
name for advertising purposes or for purposes of trade?
At common law, all persons who contribute to the per-
formance of the tortious action are jointly liable therefor.
In the case of a violation of the right of privacy of an
individual in a broadcast program, the network or system,
the station, the advertiser and the speaker should all be
liable to the same degree as in the case of broadcast
defamation. TFor a detailed discussion of the liability of
these party defendants, see Chapter XXTX. infra.

The New York statute declares that ‘‘any person, firm
or corporation’’ using the name or portrait of a person
without written consent violates Sections 50 and 51. The
vital point in the determination of the liability of the
speaker, the sponsor of the program or the broadcast
station under the statute is whether such person published
the plaintiff’s name for purposes of trade or advertising.
It is submitted that such participants in the offensive
broadcast program are all unauthorized users of the plain-
tiff’s name for purposes of trade or advertising, since
they hope to profit financially from the program contain-
ing that unauthorized publication. In view of the language
of the statute, their liability must in every case be the same.

It is a more difficult question to determine the liability
of the owner of a hotel or restaurant for the unauthorized
use of another’s name where the sole offense is that of
causing reception of a broadcast program in which the
name is used. Quaere: Would a strict construction of the
New York statute include this class of persons who,

105290 N.Y.Supp. 558 (App.
Div., 4th Dept., 1936).
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§ 465

although they indirectly profit from the use of the pro-
gram material, cannot control the content thereof? Refer-
ence may be made to the copyright infringement cases in
which liability was imposed upon the hotel owner who
furnished his guests with a service consisting of the public
reception of broadecast programs,'®® and upon the hotel
owner who supplied his guests with individual recelving
sets as part of the facilities of his establishment. %7

§ 465. Recommendations.

«“Political, social and economic changes entail the recogni-
tion of mew rights, and the common law, in its etermal youth,
orows to meet the demands of society.”’ 108

This statement expresses the rationale of the right of
privacy at common law. Thirty-five states apparently
have not been called upon to deal with the problem of
invasions of persomality. It is submitted that the five
jurisdictions '°° which have refused to recognize the right
of privacy have mnot kept pace with the spirit of the
common law.

The advent of radio broadcasting as a universal medium
for the immediate transmission of information to millions
simultaneously, and other scientific developments in the

106 Buck v. dJewell La-Salle
Realty Co., 283 U.S. 191, 51 Sup.

Star Pub. Co., 64 Wash. 691, 117
Pae. 594 (1911); Wisconsin, Ju-

Ct. 410, 75 L.Ed. 971 (1931).

107 Speiety of Furopean Stage
Authors and Composers v. N. Y.
Statler Hotel Co., 19 F.Supp. 1
(SDXN.Y., 1937).

108 Warren and Brandeis, The
Right of Privacy (1890), 4 Harv.
L. Rev. 193.

109 Michigan, Atkinson v. Do-
herty, 121 Mieh. 372, 80 N.W.
285 '(1899) ; Rhode Island, Henry
». Cherry, 30 RJI. 13, 73 Atl. 97
(1909) ; Washington, Hillman v-

devine v. Benzies-Montanye Tuel
Co., 222 Wise. 512, 269 N.W, 295
(1936). In New York, the failure
of the courts to grant relief at
common law [Roberson v. Roch-
ester Folding-Box Co., 171 N.Y.
538, 64 N.E. 442, 59 L.R.A. 478,
89 Am. St. Rep. 828 (1902)] has
been at least partially corrected by
a remedial statute. N.Y. Civil
Rights Law, CoxsoL. Laws oF
1909, ¢. 14, §§ 50, 51; amended by
Laws of 1921, c. 501.
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field of communication within recent years, have made it
essential that the judicial process evolve protection for
the individual against serious invasions of privacy com-
mitted by means of such new instrumentalities. The
apologetics of a few courts which have granted relief in
such nstances on fictions of property rights,''® breach
of trust ''! or implied contracts,''2 cannot be condoned.
Logical incongrunities are inevitable consequences of such
holdings. Those jurisdictions which are unwilling to recog-
nize the right of privacy at common law should enact
statutes broad enough to cover existing as well as antici-
pated situations. The New York and Virginia statutes
should likewise be amended.

110 Grigshy v. Breckenridge, 65 Morrison v. Moat, 9 Hare 241, 68

Ky. (2 Bush.) 480 (1867); Prinece Eng. Repr. 492 (1851) ; Brand-
Albert v. Strange, 1 Mae. & G. 25, reth . Lance, 8 Paige 24, 4 N.Y.
2 De G. & Sm. 652, 41 Eng. Repr. Ch. 330 (1839).
1171 (1849); Wetmore v. Scoville, '12 Abernathy ». Hutchinson, 3
3 Edw. Ch. 515, 6 N.Y. Ch. 745 L.J.Ch. (0.8.) 209, 1 H. & T. 28
(1842) ; Gee v. Pritchard, 2 Swanst.  (Eng., 1825); Caird v. Sime, 12
403, 36 Eng. Repr. 670 (1818); App. Cas. 326 (Eng., 1887); Pal-
Pope v. Curl, 2 Atk. 342, 26 Eng. lard u. Photographie Co., 40 Ch.
Repr. 608 (1741). Div. 345, 58 L.J.Ch. (N.S.) 251

1 Yovatt . Winyard, 1 J & (Eng., 1888).

W. 394, 37 Eng. Repr. 425 (1820);
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§ 466. Introductory.

Radio broadcasting as a medium of communication is
capable of fulfilling the function of a vehicle for the pub-
lication of defamatory matter. As such, it differs substan-
tially from other media through which defamatory remarks
are customarily published.

Defamation by radio is the amplified dissemination to
the public of statements orally delivered through the inter-
vention of the mechanisms of broadcast and receiving
apparatus. The tortious act giving rise to liability is
committed when the defamation is picked up by the broad-
cast microphone. The defamatory remark is published,
however, when the listener brings about the reception of
the broadcast program.' i

Defamatory broadcasts are sus generis, but possess char-
acteristics of both libel and slander. The oral delivery
of slander is here combined with wide, uncontrolled dis-
semination of the defamatory matter to the general publiec.
Previously, such wide circulation of defamatory remarks
was possible only where contained in written form. In
broadcasting, such extensive publication has tremendous
consequences despite the fact that the duration of the
defamatory broadcast may be but a brief period of time.

The peculiar facts upon which broadcast defamation is
predicated make it difficult to determine whether the law
of libel or slander should apply thereto. There are numer-
ous factual situations which may result in defamatory
broadcasts. Fach situation presents a case which must

t Publication is the communica- (1880); Wilcox v. Moon, 63 Vi.
tion of the defamatory matter to 481, 22 Atl. 80 (1891), Pullman
some third person or persons. V. Walter H{dl & Co. [1891], 1
Sproul v. Pillsbury, 72 Me. 20 Q.B. 524 (Eng.).
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be decided on its own facts. It may be stated generally
that in most instances the law of libel is the most con-
venient common law form of action applicable to broadcast
defamation. To mitigate the unreasonable severity in cer-
tain instances of the doctrine of liability without fault
which governs the law of libel, it is desirable, insofar as
broadecast stations are concerned, that different standards
be imposed to govern their conduct.?

§ 467. Defamation by Radio as Distinguished from Libel and
Slander.

At common law, defamation is divided into two classes.
Slander governs oral defamation and libel is the form of
action for defamation in writing.®

The distinetion between libel and slander is based more
on historic grounds than on principle. With the inven-
tion of the printing press and the widespread use of
written material, the separate tort of libel was developed
to put the law of defamation on a more satisfactory basis.®
The explanations usually given for the distinction between
these types of defamation is that in libel, greater delibera-
tion is involved, the diffusion is wider because of the
permanency of the written material and, consequently, the
damage resulting is more serious.® It has been pointed

2 See §§ 477, 479, 480 infra.

3 Libel has been defined as defa-
mation which is ecapable of per-
ception by the sense of sight while
slander is defamation whose pub-
lication is oral. 1 CooLEY oON
TorTs (4th ed., 1932) § 136;
NeweLL, SLANDER AND LiBeL (4th
ed., 1924) § 1. A broadeast defam-
atory program may involve both
sight and sound. See Weglein v.
Golder, 317 Pa. 437, 177 Aftl. 47
(1935).

48 HoupsworrH, HisTorY OF

Ewcrisg Law (1926) 366; Vold,
Defamation by Radio (1932), 2 J.
or Rapro L. 673, 689.

5 Ibid.

6 See Dole ». Lyon, 10 Johus.
(N.Y.) 447 (1813); Cooper w.
Greely, 1 Denio (N.Y.) 347
(1845); Bolby v. Reynolds, 6 Vt.
489 (1834); 8 HoLpSWORTH, op.
eit. supra, n. 4, 366; Veeder, His-
tory of the Law of Defamation, 3
SeLcr ESsAYS IN ANGLO-AMERI-
caN Lmean History (1907) 472.
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out, however, that the distinction between the two actions
1s at most a mere technical and artificial one.”

Defamation by radio includes a combination of the major
evils of both libel and slander. Although it has its roots
in oral delivery, the reasons which compelled the creation
of libel as a common law tort are applicable a fortior:
to radio broadcasting. The preparation of a broadcast
program usually involves at least as much deliberation
as written matter requires. The extensive radio audi-
ence developed by the continued use of the facilities of
broadcast stations, as reflected by periodic surveys, makes
it indisputable that a much wider diffusion of the defama-
tory content of broadcast programs takes place than in
most written material. The fact that many programs are
transcribed before being broadcast renders defamatory
matter so published capable of being retained in permanent
form. Moreover, the growing practice of manufacturing
““off-the-air’’ recordings of broadecast programs increases
the likelihood of wider dissemination of broadcast defama-
tion since the latter is capable of being reproduced re-
peatedly through the medium of such recordings.

§ 468. Theories Which Attempt to Classify Broadcast Defa-
mation.

It cannot be stated axiomatically that broadcast defama-
tion is either libel or slander.® Only a few courts have
dealt with the problem and their rulings are not sufficiently
decisive.

Only one case,® and that was decided in Australia, has
held that broadcast defamation sounds in slander and not
in libel. In that case, the Supreme Court of Victoria,
on a motion to strike out the allegations that the defama-

7 8. Davis, Tee Law or Rapro LiseL AND Stanper (1933) Par. 7.
CommUNIcATION (1927) 158. 9 Meldrum ». Australian Broad-

8 Mr. Seelman suggests that ecasting Co., Ltd. [1932], Viet.L.

broadeast defamation be eclassified Rep. 425. See (1932) 6 Avus-
as libel. SepLmany, T Law or 7Traviax L. J. 301.
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tory matter was written in a seript, decided that such alle-
gations were irrelevant and granted the motion. The
Court said, ‘‘The defamatory words complained of were
published by words spoken and not by means of a writ-
ing.”” It was observed that the listening public would not
understand that the speaker had read from a seript and
that the case must turn on what the listeners would under-
stand and not what the speaker meant.

In Sorenson v. Wood,'® decided by the Supreme Court
of Nebraska in 1932, it was held that the reading of a
defamatory script of a political broadecast program and
the transmission thereof to the radio audience consti-
tuted libel. The Court said: '! ‘‘There can be and is little
dispute that the written words charged and published con-
stitute libel rather than slander.’’ )

A New York court, in a dictum,'? has made a distinction
between defamatory statements which are read from a
program script and extemporaneous remarks which are
interpolated by the defendant. The Court was of the
opinion that the broadcast of extemporaneous utterances
is no different from the delivery of a speech to a vast
audience over a public address amplification system and
should, therefore, be treated as slander.

It has been suggested '® that a distinction can be made
when the defamatory broadcast originates as an entirely
oral delivery rather than where it is broadcast by reading
from a script. Reading aloud has long been held to be
libel.'* The listener is ordinarily not concerned with the

10123 Nebh. 348, 243 N.W. 82
(1932) appeal dismissed sub nom.
KFAB Broadeasting Co. v. Soren-
son, 290 U.8. 599, 54 Sup. Ct.
209, 78 L.Ed. 527 (1933).

1174, 243 N.W. 82, 85 (1932).

12 Tocke v. Gibbons, 164 Mise.
877, 299 N.Y.Supp. 188, 192, 193
(Pecora, J., Sup. Ct. N.Y. Co,
1937).

13 5. Davig, Law or Rapio Com-
MUNICATION (1927) 158.

14 Case de Libellis Famosis, 5
Co. 125a (1605); Lamb’s Case, 9
Co. 59b (1610); Van Clief o.
Lawrence, 2 N.Y.C. Hall Rep. 41
(1817); Johnson w». Hudson &
Morgan, 7 Ad. & E. 233 (Eng.,
1840) ; Snyder v. Andrews, 6 Barb.
(N.Y) 43 (1849); McCoombs w.
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situation in the studio.'® It should be immaterial, from the
point of view of the consequence of the defamation,
whether the remarks are read or merely spoken.

Another suggestion '® has been made that broadcast
defamation is always libel because radio transmission takes
place through active operations by the broadeast station
which constitute ‘‘conduct’’ on its part, rather than because
of speech or writing. Where defamatory impressions have
been conveyed by conduct, there being neither writing nor
speech, they have been classified by the courts as libel.!?

Liability for defamation by conduect is superimposed,
as a convenience, upon the law of libel to which it has no
historic relation whatsoever. In broadeasting, defamation
by conduct can apply solely to the operation of the broad-
cast station. It cannot be adapted to hold the person
who utters the defamatory remark since his only ‘‘con-
duct’” is in exercising his vocal powers for defamatory
purposes, which conduct is inherently slanderous. By this
suggested view, the station would be liable for defamation
by conduct as libel while the speaker would be dealt with
under the traditional form of either libel or slander, de-
pending upon the views of the courts.

It is submitted that the courts have erroneously and

Tuttle, 5 Blackf. (Ind.) 481 Radio (1932) 2 J. or Rapro L.

(1840) ; Beardsley v. Tappan, Fed.
Cas. No. 1189 (C.C.8.D.N.Y,,
1867) ; Adams v. Lawson, 17 Grat-
tan (Va.) 251 (1867). See OpGErs,
LiEL AND StANDER (6th ed., 1929)
1382; Davis, op. cit. supra n. 13,
159,

15 Meldrum v. Australian Broad-
casting Co., Ltd. [1932] Vict.L.
Rep. 425.

16 See Vold, The Basis for Lia-
bility by Radio (1935) 19 Mixx.
L. Rev. 611; Vol(\l, Defamation by

673.

17 Peck v. Tribune Co., 214 T.S.
185, 29 Sup. Ct. 554, 53 L.Ed. 960
(1909) (picture) ; Merle v. Socio-
logical Research Film Corp. 166
App. Div, 376, 152 N.Y.Supp. 829
(1925) (motion pictures); Schultz
v. Frankfort Marine Ins. Co., 151
Wis. 537, 139 N.W. 386 (1913)
(detective shadowing the plain-
tiff) ; Peterson ». Western Union
Tel. Co., 72 Minn. 41, 74 N.W.
1022 (1898) (telegraph transmis-
sion).
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inconsistently placed broadcast defamation in the existing
patterns of either libel or slander.'® This new hybrid tort
is becoming increasingly important. Uniformity of the
rules applicable thereto is essential.

The determination of the liability of the different per-
sons who contribute to the publication of broadcast defa-
mation as well as the extent of such liability should be
treated as original questions. It is desirable that these
problems be considered without being fettered by tradi-
tional concepts and upon a basic analysis of the factual
sitnations presented by this new and different medium of

communication.

18 The number of cases which
have involved broadeast defama-
tion 1is limited. See Sprague,
Freedom of the A (1937) 8 Am
L. Rrv. 30, 45, n. 29; Note (1935)
6 Amr L. Rev. 81, 88. Only one
case has directly held broadeast
defamation to be slander. Mel-
drum V. Austrolian Broadcasting
Co., Ltd. [1932] Vict.L.Rep. 425.
Sorenson v. Wood, 123 Neb. 348,
243 N.W. 82, 85 (1932) is con-
sidered dictum on the proposition
that broadeast defamation is libel.
Sprague, op. cit. supra, 42 (on the
ground that the words used were
actionable per se.); Note (1935)
6 Amr L. Rev. 81, 88. See Vold,
The Basis for Liability For De-
famation by Raedio (1935) 19 MinN.
L. Rev. 611, 612 (only intimation
that broadecast defamation is libel.)
In any event, it is evident that
the conclusion in Sorenson v. Wood,
supra, is based on the fact that
the tort was committed by reading
from a prepared manuseript.
Locke v. Gibbons, 164 Mise. 877,
299 N.Y.Supp. 188 (1937). Weg-

lein v. Golder, 317 Pa. 437, 177
Atl. 47 (1935) involved a techni-
cal publication by delivery of the
seript to a newspaper and, hence,
there was no error in giving the
case to the jury as solely one for
libel, although plaintiff declared in
both slander and libel. Singler v.
Journal Co., 218 Wis. 263, 260
N.W. 431 (1935), and IMiles v.
Louis Wasmer, Inc., 172 Wash.
466, 20 P.(2d) 847 (1933) are
also cases in which the question of
classifying broadeast defamation
was considered but not decided.
Both courts expressly stated that
they would not decide the question.
Moreover, the defamatory words
used were actionable in slander or
libel. Cf. Opinion of Cussen,
A.CJ., in Meldrum v. Australion
Broadcasting Co., Ltd., supra.
Coffey v. Midland Broadcasting
Co., 8 F.Supp. 889 (W.D.Mo.,
1934), insofar as it considered the
question (see Section 480 infra)
is also not decisive thereof, as the
defamatory words were actionable
in slander or libel.
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§ 469. Liability for Broadcast Defamation: Generally.

- In libel and slander, all persons who cooperate in the
creation and publication of the defamatory remarks are
liable as joint tortfeasors.!® In every broadcast defama-
tion at least two participants, the speaker and the broad-
cast station, and frequently many others, are involved.
It is necessary to examine the existing adjudications of
liability of persons who cooperate in the ereation or publi-
cation of broadcast defamation.

§ 470. Lijability of the Speaker Whose Defamatory Remarks
Are Broadcast.

There can be little doubt that the person who utters a
defamatory statement which is disseminated by a broadcast
station is liable absolutely for the consequences thereof.20
The general rules of tort liability apply to impose liability
upon one whose acts are the proximate cause of the injury.
The radio cases 2! correctly hold the speaker liable for
broadcast defamation.

It has been pointed out that the speaker ‘‘may not
escape (liability) by asserting that he spoke in the privacy
of his studio and would not have been heard but for the
act of the broadcaster who gave his utterance publicity.
His purpose was to reach an audience and he is held for
the natural consequences of his act.”’22 Tt is clear that
strict liability for broadecast defamation should be enforced
against the performer or speaker uttering the same.

§ 471. Liability of the Broadcast Station Whose Facilities Are
Used to Transmit the Defamatory Program.

It is fundamental to determine whether the broadeast

station whose facilities are used to transmit a defamatory

191 Coorey ox Tomrs (4th ed, N.Y.Supp. 188 (1937 ); Weglein

1932) 84, 85. v. Golder, 317 Pa. 437, 177 Atl.
20 8. Davis, Tee Law or Rabro 47 (1935); Miles ». Louis Was-
CommunicaTion (1927) 162. mer, Ine., 172 Wash. 466, 20 P.

21 Sorenson ». ‘Wood, 123 Neb. (2d) 847 (1933).
348, 243 N.W. 82 (1932); ‘Locke 22 8. Davis, TeE Law or.Rapio
v. Gibbons, 164 Mise. 877, 299 COMMUNICATION (1927) 162.

13
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program is liable for matter so broadecast. Such liability
must obviously be based upon the station’s acts of publica-
tion of the defamatory content of programs broadcast over
its wave-length. Analogy to other communications media
is significant to ascertain whether broadcast stations are
publishers of defamatory programs.

§ 472. Same: Analogy to Telephone Companies.

Tt has been argued that there is an exact analogy be-
tween broadcast stations and telephone companies in the
field of defamation.2® Where a telephone company is not
negligent and carries defamatory remarks over its wires
to a listener, it is clear that the telephone connecting agency
should not be held liable for the tortious use of its facilities
by others. The application of this analogy to broadcast
stations is fallacious since the latter are under a strict
duty to supervise and control their program content while
telephone companies are impersonally operated and are
not required to exercise supervision over point-to-point
conversations so far as their wires are concerned.

The renewal and revocation of licenses granted to broad-
cast stations by the Federal Communications Commission
depend upon the content of the programs broadcast over
their facilities as complying with the operation standard
of public interest, convenience or necessity.** This stand-
ard is inapplicable to conversations carried over the wires
of telephone companies. Broadecast stations are not com-
mon carriers,25 while telephone companies are obliged to
offer their facilities indiscriminately. It has also been
pointed out 2® that the wide diffusion and reception of

23 Qge Coffey v. Midland Broad-
casting Co., 8 F.Supp. 889 (W.D.
Mo., 1934); Sorenson wv. Wood,
193 Neb. 348, 243 N.W. 82
(1932); Vold, Defamation By
Radio (1932), 2 J. or Rapro L.
673; Note (1935) 6 A L. Rev.
81.

24 See Sections 559, 564 infra.

25 Sta-Shine Produets Co. .
Station WGGB, 188 I.C.C. 271
(1932). See Section 215 supra.

26 (Coffey v. Midland Broadeast-
ing Co., 8 F.Supp. 889 (W.D.
Mo., 1934).
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broadcast programs cannot be compared to telephone mes-
sages which are transmitted to one person only.

§ 473. Same: Analogy to Telegraph Companies.

The liability of a telegraph company for defamation
has been limited to the transmission of messages which are
obviously libellous and to instances of its negligence and
failure to act in good faith.2? For the same reasons as
advanced in criticism of the analogy to telephone com-
panies,?® the factual situation in broadecasting is not com-
parable to that of telegraph transmission companies. The
courts have correctly refused to apply this analogy.2°

§ 474. Same: Analogy to the Press.

The courts have regarded the acts of broadcast stations
in transmitting defamatory programs as quite similar to
the conduct of the publishers of newspapers and other
periodicals by means of which defamatory matter is
circulated.°

Publishers, editors and reporters of newspapers are
held absolutely liable for the unprivileged defamatory
remarks appearing in their publications although ignor-
ant of the contents thereof and although no active control
is exercised by them over the conduct of the business.3!

27 Peterson v». Western Union
Tel. Co., 72 Minn. 41, 74 N.W.
1022 (1898); Nye . Western
Union Tel. Co., 104 Fed. 628 (C.
C.A. Tth, 1900); Western Union
Tel. Co. v. Cashman, 149 Fed. 367
(C.C.A. 5th, 1906). See Smith,
Liability of a Telegraph Company
for Transmitting a Defamatory
Message, (1920) 20 Cor. L. Rev.
369; (1931) 29 Micr. L. Rev. 339.

28 See § 472 supra.

29 See Coffey ». Midland Broad-
casting Co., 8 F.Supp. 889 (W.D.
Mo., 1934).

30In QSoremson v. Wood, 123
Neh. 348, 352, 243 N.W. 82, 86
(1932), the Court said: “ The
fundamental prineiples of law in-
volved in publication by a news-
paper and by a radio station seem
to be alike.” See Miles v. Louis
Wasmer Ine., 172 Wash. 466, 468,
20 P.(2d) 847, 849 (1933).

31 Peck w. Tribune Co., 214 T,
S. 185, 29 Sup. Ct. 554, 53 L.Ed.

960 (1909); Washington Post
Co. ». Chaloner, 250 U.S. 290, 39
Sup. Ct. 448, 63 L.Ed. 987

(1919) ; Taylor ». Hearst, 107 Cal.
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Broadcast stations have the privilege of editorial selec-
tion which is partially exercised in the same manner as
newspaper publishers.3?2 The latter, however, have greater
powers to prevent the publication of a libel by the use
of due care while such an opportunity is not always
available to broadecast stations.

Where the program content is available to the station
in written form or where the entire program is transeribed
before broadecast, the station, like the newspaper publisher,
has ample opportunity to prevent the use of its facilities
for publication of defamatory statements. However, many
broadeast programs which do not originate in the sta-
tion’s studios deal with controversial subjects of great
public interest. Secripts of such programs may be unavail-
able to the station and it is possible that extemporaneous
remarks may be included without any reasonable oppor-
tunity of the broadcast station to enforce its duty to-
exclude defamatory matter, However unfortunate this
situation may be for the constituent station of a network
or system, the duty to prevent the broadcast of defamatory
programs should not be relaxed.33

§ 475. Specific Instances of Station’s Liability: Where the
Defamatory Broadcast Is Uttered by the Station’s.
Employee.

The doctrine of respondeat superior imposes upon the
broadeast station full liability for all torts committed by
its servants within the scope of their employment. This
rule is applicable to broadcast defamation uttered in the
course of duty by announcers, performers and others
employed directly by the station management.34

262, 40 Pae. 392 (1895); Walker - terest in a defamatory program.

v: Bee-News Pub. Co.. 122 Neb. Cf. § 564 infra.

511, 240 N.W. 579 (1932); Cas- 34 Davis v. Hearst, 160 Cal. 143,

sidy o. Daily Mirror Newspapers, 116 Pae. 530 (1911); Dumn .

[1929] 2 K.B. 331 (Eng.). * Hall, 1 Ind. 344 (1848); Crane
32 Qee 8§ 569-572 infra. v. Bennett, 177 N.Y. 106, 69 N.E.
33 There cani be no public in- 274 (1904); De Severinus v. Press
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Liability is imposed upon the principal regardless of
whether it is a corporation, partnership or an individual.35

Deviation from the seript or other unauthorized utter-
ances by such an employee, resulting in the broadecast of
defamatory matter, should not relieve the station from
liability since the broadeast is nevertheless within the scope
of the tortfeasor’s employment. Where the defamation is
uttered by an employee whose duties do not include the
oral delivery of the content of the broadeast programs,
such as an engineer, usher, instrumentalist, etc., liability
for defamation uttered by such an employee beyond the
scope of his employment should not be imposed upon the
station.®® But where the employee is engaged to express
the contents of a seript or to speak extemporaneously, a
deviation from the script or an unauthorized utterance does
not constitute a deviation from the employment. The
station is liable for defamation committed by an employee
engaged for the same general purpose which gave rise to
the tort.37

§ 476. Same: Where the Defamatory Matter Uttered by
Others Is Included in a Script Previously Submitted
to the Station.

Where an operator of a station knew or had reason
to know that a program broadcast over his facilities con-
tained defamatory matter, absolute liability should be
imposed. Such knowledge may be implied in cases where
the content of the program is available to the broadecast

Pub. Co., 147 App. Div. 161, 132
-N.Y.Supp. 80 (1911).

35 Togg ». Boston & L. R. Co,,
148 Mass. 513, 20. N.E. 109
{1899); NewEeLL, SLANDER AND
Lipen (4th ed., 1924) 343 et seq.
See (1922) 70 U. or Pa. L. Rev.
138.

36 See S. Davis, Tue Law or
Rapro CoMMUNIcATIONS  (1927)

167; Note (1933) 4 Amr 1. Rav.
80; Note (1932) 46 Harv. L.
Rev. 133.

37 0f. Trapp v. Du Bois, 76
App. Div. 314, 78 N.Y.Supp. 505
(1902) ; Pollasky v. Minchener, 81
Mich. 280, 46 N.W. 5 (1890);
Wilson ». Noonan, 27 Wis. 598
(1871). '
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station in the form of a seript or electrical transeription
before the program is transmitted.

§ 477. Same: &bere the Defamatory Matter Is Uttered by
Others Deviating from a Previously Submitted
Seript.

The clearest example of hardship to a broadecast station
by the application of the rules of libel or slander is illus-
trated where the defamation is uttered by persons who
use the station’s facilities although not employed by or
otherwise associated with the operator of the station.

Under the rules of libel, strict liability without fault is
imposed upon one who contributes to the publication of
defamatory matter.®® Likewise, there is absolute liability
for the publication of utterances which are slanderous
per se3°

The writer is inclined to the view that a broadecast sta-
tion should be required to exercise due care only, since
it cannot reasonably predict deviation from scripts pre-
viously submitted to and approved by it. The station does
not have as complete and direct control over its program
facilities as does the newspaper publisher. It has been
urged 4° that broadcast stations should not be considered
as publishers of such defamatory remarks but merely as
mechanical factors in the process of publication. It seems
fair to impose no responsibility upon a broadeast station
to use more than due care in transmitting programs of
others by means of its facilities.

So long as the broadcast station actually scrutinizes the
contents of a script submitted before broadeast and the
defamatory matter is not contained therein, the standard
of due care would be satisfied to an extent sufficient to
excuse the station from liability for the utterance_ of
defamatory statements in deviation from such a script/.\_‘

38 NEweLL, STANDER AND Lisern 1255. But see Vold, The Basis for
(4th ed., 1924) § 187. Liability for Defamation by Radio,

39 14. at § 20. (1935) 19 MinwN. L. Rev. 611.
40 See (1932) 32 Cor. L. Rmv. .
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The due care doctrine can be invoked by the courts only
as a departure from the application of the law of libel
to broadcast defamation. Although such a departure is
within the flexible scope of common law jurisprudence,
it would seem that the more efficacious method of achieving
this desirable result would be the enactment of legislation
by the various states.*!

§ 478. Same: Where the Defamatory Matter Is Uttered by
Others Without Previous Submission of an Existing
Seript to the Station.

In cases where defamatory remarks are contained in
program scripts which are actually in existence before the
broadeast of the program, the liability of the station
seems clear.

The broadcast station, by the terms of its operating
license, is obliged to conduct its business in the public
interest, convenience or necessity.*? This standard is not

too indefinite 43 and may reasonably be construed to include

a duty on_the part of the licensee to examine all seripts
of programs broadcast over its facilities so as to delete
all offensive material contained therein. The station is
charged with responsibility for the content of programs
transmitted by it and should require all seripts to be sub-
mitted for approval to protect members of the public
against defamatory broadcasts.

§ 479. Same: Where the Defamatory Matter Was Uttered by
Others Extemporaneously.

‘Where the nature of the program is such that a script

cannot be made available to the station before the broad-

41 See McDonald & Grimshaw,
How Libel and Slander Affect
Radio, BroapcasTiNG, October 1,
1937, 34; Sprague, Freedom of the
Air, (1937) 8 Amr L. Rev. 30, 44.

42 See §§ 35 supra and 559, 564,
mfra.

43 Federal Radio Comm. v. Nel-
son Bros. Bond & Mtge. Co., 289
U.8. 266, 53 Sup. Ct. 627, 77 L.Ed.
1166 (1932). See Section 35
supra.




860 Law or Rapio BROADCASTING § 479

cast thereof, the station’s liability for defamatory matter
contained in such extemporaneous programs is similar to
that in instances of deviations from previously submitted
seripts.

Obviously, extenuating facts and circumstances exist
where a station’s facilities are used to broadeast a program
which is extemporaneous, such as an oral report broadcast
from the scene of current action, including sports contests,
parades and other public events inviting immediate dis-
semination as news. It is also necessary to give special
consideration to extemporaneous programs founded upon
personal interviews, the precise contents of which the sta-
tion cannot reasonably foretell.

Tf the principles of libel are applied to hold the station
liable for defamation so broadcast over its facilities, there
would be no doubt that absolute liability would be im-
posed.#* By analogy to the liability of newspaper owners
whose reporters render speedy running accounts of news
events, the broadeast station is liable without fault for
such defamation since it ‘‘publishes’’ same. It is sub-
mitted that the imposition of such liability, in instances of
broadcasting, is unfair in that it fails to take into account
the circumstances inherent in such programs. In news-
paper publications, there always exists an opportunity on
the part of editors and publishers to delete tortious state-
ments. This time element is completely lacking in broad-
casting. The announcer’s report is broadcast immediately;
no direct editorial supervision by the station is possible.
The technicians in the control room do not have powers
or capacities similar to those of a newspaper editor.

Such absolute liability is unnecessarily harsh. A result
can be obtained which is at once fair to the public as well
as the broadcast station by a departure from the law of
libel in this instance. It is’ submitted that the liability of

44 See Coffey v. Midland Bréad—
casting Co., 8 F.Supp. 889 (W.D.
Mo., 1934).
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the broadcast station in this instance should be predicated
on the standard of due care. The rights of the defamed
plaintiff would be fully protected by holding the broadcast
station liable only where it failed to exercise due care and
committed a breach of its duty reasonably to prevent the
transmission of the defamatory broadcast.

It is submitted that this rule may be applied judicially 4%
as well as by legislative enactment. In Iowa,*® however,
a statute relieves the station owner or operator from lia-
bility for defamation if proof is adduced that the owner
or operator exercised due care to prevent its publication.

§ 480. Liability for Broadcast Defamation Originating from.
Other Stations.

The practice of disseminating broadecast programs over
the facilities of numerous stations simultaneously presents
interesting questions of liability of participating stations
for defamatory matter originating from other stations.4?

It was contended in a case involving a system, a sponsor
and a constituent station that, since the broadcast program
is carried to the constituent station by wire and delivered
by it to the local public, an analogy existed between the
station and the telephone company so as to release the
station from absolute liability. The Court refused to fol-
low such an analogy. It declared that the analogy extended
only to the carriage of the program over the wires and not
beyond the point at which the local transmitter picks up
the program. Moreover, the Court stated that it could
not discern any difference between the defamatory act of

45T{ has heen suggested that 46 Towa House, File 302, March

the broadeast station should not be
treated as a publisher of the de-
famation buf rather there should
be imposed on it the liability of a
news vendor who disseminates
libellous matter without knowledge
of its contents. In the latter case,
the defense of due care may be set
up. (1932) 32 Corn. L. Rev. 1255.

5, 1937.

47 See Coffey v. Midland Broad-
casting Co., 3 F.Supp. 889 (W.D.
Mo., 1934), where the defendant
station had not originated the pro-
gram which was the subjeet of the
action, but was on a network of
stations broadeasting the program
which originated in New York, -
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the speaker in the local studio and a similar act by one
standing in a studio hundreds or thousands of miles distant
and connected to the local station by wire.

While this case, Coffey v. Midland Broadcasting Co.*3
was before the Court on a motion to remand to the State
court on the ground that there was a resident defendant,
the Court necessarily had to consider the question of the
liability of the constituent station to decide the motion.
Ior, if it found that no cause of action existed against the
local station as a joint tortfeasor, it would have been
obliged to deny the motion to remand.

This case goes a long way in establishing the absolute
liability of broadcast stations for defamatory utterances,
whether they are made in the local studio or in the remote
studio of another station affiliated with the system. The
defamatory utterance in this instance consumed no more
than three seconds. Coffey v. Midland Broadcasting Co.,*®
however, is not authority on the question of whether broad-
cast defamation is libel or slander, since the words uttered
imputed conviction and prison service for a crime. The
decision, however, is correct in its basic statement of
principles.

Unquestionably, each station included in a metwork or
system is liable for defamatory utterances made public
through its own facilities.®® By analogy to the law of
libel, each station is responsible for its own ‘‘publication’’
of the broadcast defamation.®' Liability should not be
avoided on the ground that the defamatory statements were
broadeast by another station and merely transmitted or
rebroadcast by the local station.52

Certain statements contained in Judge Otis’ opinion in

488 T.Supp. 889 (W.D.Mo., Staats Zeitung, 71 Mise. 7, 129
1934). _ N.Y.Supp. 1089 (1911); Sharpe
49 1bid. v. Larson, 70 Minn. 209, 72 N.W.

50 0f. § 293 supra.

51 Every utterance of slander-
ous words is a distinet cause of
action. = Hearst v. New Yorker

961 (1897).

52 ¢0f. Jerome H. Remick & Co.
v. General Electric Co., 16 F.(2d)
820 (S.D.N.Y., 1926).
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the Coffey case should not be followed. The Court declared
that the interpolation of defamatory extemporaneous
remarks in the reading of a previously submitted non-
defamatory script by a person of good reputation whose
prior performances indicated nothing to put the sta-
tion on its guard, would not relieve the station of
liability therefor, even if the interpolation was of so short
a duration as to make it impossible to cut off the speaker.
In such a situation, the writer believes the only fair rule
to be a requirement that the station observe the standard
of due care.53 The exercise of due care by the originating
station or system should inure to the benefit of the partici-
pating stations.

It should be noted that the Court in the Coffey case was
influenced by the fact that the program complained of was
commercially sponsored. The Court felt that in such a
case the station may insure itself against the consequences
of broadecast defamation by increasing the rates charged
for its broadcast facilities. Obviously, such an opportunity
is not available where the program is a sustaining opera-
tion, and therefore the Court’s view suggests an arbitrary
and unworkable remedy.

§ 481. Liability of Advertisers for Defamation in Broadcast
Programs Sponsored by Them.

Commercial advertisers generally obtain by contract the
use of the facilities of broadcast stations for designated
periods of time. Where the programs broadeast during
such periods are within the control of the advertiser or his
agent, he is liable for broadcast of defamatory statements
contained therein.

In an action for libel, all persons who cause or participate

53 0f. Hawk v. American News
Co., 33 N.Y.Supp. 848 (1895)
where the defendant merely sold
and distributed the publications of
others, he was permitted to show
in mitigation of damages that he

was not the owner, proprietor or
publisher, and that the haste of
the publie to receive news prevents
his looking into the facts pub-
lished by others.
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‘in the publication of defamatory writings are liable for
damages resulting therefrom.5* This rule would unques-
tionably include the sponsor of the defamatory program.5®

The same rule of liability of the advertiser should prevail
if relief is sought in an action for defamation by radio.
The advertiser cannot avail himself of the defense of due
care merely by proving that he gave orders to the pro-
gram producer that no defamatory remarks were to be
uttered. The liability of such a direet principal persists
even where there is no employment relation between the
advertiser and the person who actunally makes the defama-
tory remark. Since in the final practical analysis, the latter
is usually under the control of the program sponsor, the
defense of independent contractor should not be available
to the advertiser to relieve him of liability for broadcast
defamation.®® The defamatory program is broadcast on
behalf of the sponsor by means of facilities obtained by
him and no reason exists why liability should mnot be
imposed on him.

§ 482. Necessity That Defamatory Program Specifically Re-
late to Plaintiff.

It is essential that an action for broadcast defamation
should seek relief for defamatory statements broadcast
concerning the plaintiff specifically. Where a comedy pro-
gram broadcast over a mnational network contained a fic-
titious character named Beagle in burlesquing the activities
of an imaginary law firm described as Beagle, Shyster &

54 NEwELL, SLANDER AND LIBEL 56 0f. Herbert ». Shanley Co.,

(4th ed., 1924) § 187.

55 See Hoffman v. Carter, 117
N.J.L. 205, 187 Atl. 576 (1936)
where the Phileo Radio and Tele-
vision Corp. which sponsored the
broadeast was joined as a party
defendant in a broadeast defama-
tion action. . See also Locke w.
Benton & Bowles, 165 Mise. 631,
1 N.Y.Supp.(2d) 240 (1937).

242 U.S. 591, 37 Sup. Ct. 232, 61
L.Ed. 511 (1917); Buck v. Jewell-
LaSalle Co., 283 U.S. 191, 51 Sup.
Ct. 410, 75 L.Ed. 971 (1931) and
other cases where the defense of
independent contractor was of no
avail fo relieve the defendant from
liability for ecopyright infringe-
ment. See § 627 infra.
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Beagle, and an actual attorney in New York City named
Beegel sought to recover damages for injury to his repu-
tation, the complaint was dismissed because the plaintiff
failed to prove that the broadeast specifically defamed him
and that he was the butt of the defendants’ jest.’? The
defendants did not know of the plaintiff’s existence and
the program dealt obviously with a fictitious person. It
is submitted that had the program been broadecast in a
territory in which the plaintiff were well known, a different
result would have been obtained. In such a situation, the
defendants would have greater difficulty in establishing
that they were unaware of plaintiff’s existence and that the
listening public did not associate the plaintiff with the
personality represented in the broadecast program.

 In an action for unfair competition, which involved inter
alia an allegation that the plaintiff’s reputation as a singer
had been injured by a broadcast program, it was held
necessary for the plaintiff to prove that an actual imper-
sonation of her talents had been broadcast which was in
fact inferior and which constituted an attack on plaintiff’s
professional reputation.®® It is clear that a necessary
element of an action for broadcast defamation is proof of
the fact that the public associated the alleged defamatory
matter with the plaintiff.

§ 483. Privilege and Fair Comment.

Privilege and fair comment are important defenses in
actions for defamation. These defenses assume significance
to broadcast stations particularly during political cam-
paigns.

The matter complained of must consist of comment in
order for the defense of fair comment to be available. If
the matter broadeast by a station concerning a person is a

57 Morris Beegel ». National 58 (fardella ». Log Cabin Prod-
Broadeasting Company, et al, uets Co., 89 F.(2d) 891 (C.C.A.
(8.D.N.Y., June 30, 1936), Docket 2d, 1937).

No. L54-299 (unreported). :
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statement of false and defamatory facts, the defendant
station cannot claim that the broadeast consisted of com-
ment.?® The test of whether a broadcast is comment
depends upon the reaction of the ordinary listener. If he
were likely to understand that the matter complained of
is an expression of opinion and not a direct statement of
fact, the defense of fair comment may be pleaded.®®

The modern view is that the making of comment and
ceriticism is a right and not a privilege.®! A station may,
therefore, broadcast criticism of a literary work or its
author, even if the judgment of the critic is that the work
is inferior or ridiculous.®? But the critic or commentator
may not misstate the material facts contained in the writ-
ing or go out of his way to denounce or attack the author
personally under the guise of criticism or comment and
thereby mark the author as a fit object for public contempt,

59 Burt wo. Advertiser News-
paper Co., 154 Mass. 238, 28 N.E.
1 (1891); Starks ». Comer, 190
Ala, 245, 67 So. 440 (1914).

60 Harrer onN Tomrrs (1933)
§ 251. See SEELMAN ON THE LAW
or LipeL & Svranper (1933) 196
et seq. for a discussion of the dis-
tinction between statement of facts
and of opinions and the requive-
ment of truth as a basis of com-
ment.

In Foley v. Press Pub. Co., 226
Avpp. Div. 535, 544, 235 N.Y.Supp.
340 (1929), Mr. Justice Proskauer
said :

“In order that defeasible im-
munity may attach to a pub-
cation purporting to be a fair
comment on a subject of public
interest, it must be (1) a comment,
(2) based on facts truly stated,
(3) free from imputations of ecor-
rupt or dishonorable motives on
the part of the person whose con-

duct is criticized, save in so far
as such imputations are warranted
by the facts truly stated, and (4)
the honest expression of the
writer’s real opinion. . . .”

61 See SEELMAN, op. cit. supra
n. 60, par. 235. But in HarpeEer
ow Torrs (1933) § 251, it is said:
“, . there is no question hut
what the rule of fair comment is
a true case of privilege, in the
larger and broader sense of that
term, in that imputations which
would usually constitute actionable
libel because holding the plaintiff
up to ridicule or hatred, are not
tortious by reason of the public
policy to be subserved, in view of
the unusual circumstances of the
publication, the relationship of the
parties, and the general social in-
terest in free public discussion.”

62 Dowling wv. Livingstone, 108
Mich. 321, 66 N.W. 225 (1896).
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scorn or obloquy.®® Comment or criticism may also be
made of public officials,®* candidates for public office 65
and other persons in the public eye.

The speaker must not go beyond the limits of eriticism
and opinion by attacking the motives or character of a
plaintiff,®¢ irrespective of the type of broadeast program
involved.

In Irwin v. Ashurst,®® it was held that the direct broad-
cast of the testimony of a witness in a murder trial which
involved the utterances of defamatory matter, did not
render the broadeast station liable for defamation. The
Supreme Court of Oregon held that the broadecast station
was entitled to the same privilege as a newspaper or other
publication in transmitting a true and aceurate report of
news events. The broadeast station did not contribute any
comment concerning the plaintiff, and its broadcast was
merely a direct verbatim transmission of the testimony of
a witness from the courtroom.

§ 484. Jurisdiction of Courts Over Defendants in Actions for
Broadeast Defamation.

The difficulty of the plaintiff in an action for broadeast
defamation to effect service on all the proper parties de-
fendant has been illustrated in Hoffman v. Carter.7 The
defamatory broadcast was heard in New Jersey and the
plaintiff tried to sue jointly a non-resident news com-
mentator, a non-resident advertiser and a non-resident net-
work system, all of whom were domiciled in different

63 Triggs v. Sun Printing ete.
Assn,, 179 N.Y. 144, 71 N.E. 739
(1904) ; MacDonald v. Sun Print-
ing ete. Assn., 45 Mise. 441, 92
N.Y.SBupp. 37 (1904).

64 Hoey v. N. Y. Times Co., 138
App. Div. 149, 122 N.Y.Supp. 978
(1910).

65 Bennet v. Commercial Adver-
tiser Assn., 230 N.Y. 125, 129 N.E.
343 (1920). A leading and in-

structive case on this question is
Coleman v. MacLennan, 78 Kan.
711, 98 Pac. 281 (1908).

66 Hoey v. N. Y. Times Co., 138
App. Div. 149, 122 N.Y.Supp. 978
(1910).

66a74 P.(2d) 1127 (Oregon,
1938).

67 Hoffman ». Carter, 117 N.J.
L. 205, 187 Atl. 576 (1936).
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states. The action was dismissed as to the defendant
network system for want of jurisdiction.®® :

Where there is a diversity of citizenship and jurisdic-
tion cannot be obtained over all defendants in one action
because of practical difficulties of service of process, jus-
tice cannot be done to all parties. Plaintiffs must content
themselves with relief against only some tortfeasors or
bring a multiplicity of actions. This situation creates un-
Teasonable advantages among defendants who by reason
of geographical accidents are not amenable to the juris-
diction of the court.®®

§ 485. Broadcast Defamation Is Actionable at Common Law
Independently of Libel or Slander.

The common law is flexible and adaptable to new situa-
{tions.”’® Defamation by radio is a newcomer upon the
scene of personal wrongs. It has been pointed out that
the application of the principles of libel is not wholly satis-
factory in governing broadcast defamation. Written pub-
lications require rules different from oral defamation.”!
The distinction between libel and slander should not be
controlling in the case of broadcast defamation.”? Radio
broadcasting is sut generis and a new body of law appli-
cable to these new facts should be created at common law.

The tort of broadcast defamation should find its remedy
at common law upon principles which refleet an under-
standing of the operation of broadecast stations and the
transmission of radio programs. The right to damages
from the station for such a tort should be conditioned upon
the extent of the injury committed by it. Where a station
fails to exercise due care or unreasonably ignores its duty

68 1hid. grows to meet the demands of
69 See § 483 infra. society.,” Brandeis and Warren,
70 ¢ Political, social and eco- The Right of Privacy, (1890) 4
nomie changes entail the recogni- Harv. L. Ruv. 193.
tion of new rights, and the 71 See §§ 467, 468 supra.
common law, in its eternal youth, 72 See §§ 466, 467, 468 supra.
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to protect the public from broadeast defamation, the sta-
tion operator should be liable for all the consequences of
its action or inaction. It has been demonstrated?3® that
in certain situations the rules of absolute liability operate
with injustice to the broadecast station. The rules which
may be invoked at common law to govern broadecast defa-
mation in the various specific instances discussed supra
are fair and reasonable. No greater protection to the
public should be required. An evaluation should be made
by the courts of the rights of the defamed plaintiff as com-
pared with the tortious acts or omissions of the broadeast
station. In each of these specific instances, it is submitted
that the courts should find the station liable only where
due care has not been exercised to prevent the defamatory
broadeast.

§ 486. Statutes Dealing with Broadcast Defamation.

Although the common law may govern liability of the
station for broadcast defamation, several states have
enacted statutes dealing with the subject.

In Towa,”* legislation has been passed exempting the
station from liability where due care is exercised.”®

In Indiana, an act providing an opportunity to the sta-
tion to mitigate damages by broadecasting timely retrac-
tions was made law in 1937.7¢ This statute does not affect
the liability of the station for actual damages which is
imposed absolutely on principles of libel. Indiana merely
affirms by this legislation the applicability of the law of
libel to broadcast defamation.”? The statute is at best a
piecemeal treatment of the subject, and fails to provide
relief to the broadecast station from its absolute liability
for broadcast defamation in several of the specific instances
discussed supra.

73 See §§ 477, 478, 479, 480  758ce §§ 477, 478, 479, 480

supra. supra.
74 Towa House, File 302, March 76 Indiana, S-80, March, 1937,
5, 1937. 77 Ibid.

14
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§ 486

Tn several states,”® it has been made a misdemeanor to
broadcast defamatory remarks by radio. Such criminal
liability can not be criticized so long as it 1is predicated
upon the malicious or specific intent of the defendant.

Statutes generally have a tendency to narrow the scope
of the subject sought to be regulated. This has been evi-
denced in the field of rights of privacy.”® Since the growth
of the broadcasting industry is constantly increasing and
new situations arise by reason of technical advances, a
statute canmot be expected to deal adequately with the
entire scope of broadcast defamation.

The jurisdictional problems, moreover, present serious
complications.8® It has been suggested that a Federal
statute should be enacted to regulate broadcast defamation
uniformly in all the states.®' It is submitted that such an
act of Congress would be unconstitutional as an invasion
of the reserved police powers of the states.®® Federal
regulation of the operation of broadeast stations cannot
reasonably be extended to interfere with or limit the right
of each state to apply its own substantive law to private
wrongs committed within its borders. Procedural legis-
lation in aid of jurisdiction, however, can be enacted con-
stitutionally while administrative regulation can also assist
materially in bridging the hiatus created by the techni-
calities of local adjective law.2®

78 Tllinois, Laws, 1927, 406, Chapter XXVIIL. supra.

Rev. Srar. (Cahill) e. 38, § 567
(1); Cauwrornia Pexan  Copg,
§§ 258, 259, 260, 784a, Laws, 1929,
1174, Laws, 1931, 120; WAsSHING-
TON, SessioN Laws, 1935, 329.
79N, Y. Civil Rights L., §§ 50,
51; Va. Copr (1924), § 5782. See

80 See Chapter XXX. infra.
81 McDonald & Grimshaw, How
Libel and Slander Affect Radio,

BroapcasTing, October 1, 1937,
p. 34.

82 See § 183 supra.

83 Ibid.
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§ 487. Jurisdiction Over Broadcast Defamation from Without
the State.

Where a defamatory statement is broadeast from one
state and is heard by reception in other states, the questions
arise as to where the tort is committed and as to which law
governs the plaintiff’s right to redress. There is much
authority for the proposition that where the consequences
of an act done in one state occur in another state, the law
of the place of the injurious effect of the defendant’s
conduct (the place of the wrong) governs.! The place of
the wrong is said to be the state where the last event
necessary to commit the alleged tort takes place.2 In the

! Cameron wo. Vandergoff, 53 across state line); Le Forest w.
Ark. 381, 13 S.W. 1092 (1890) Tolman, 117 Mass. 109 (1875)
(blasting injures person across (dog strays from Massachusetts
state line) ; Otey v. Midland Val- and bites person in New Hamp-
ley R. R. Co., 108 Kans. 755, 197  shire).

Pae. 203 (1921) (sparks from 2 RESTATEMENT OF THE CON-
locomotive engine causing fire FLIOCT o Laws (1934) § 377.
871
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case of a defamatory broadcast, the tort would be com-
mitted where the broadeast is received since that is ‘‘the
last event necessary to make an actor liable’’.

Publication of a defamatory remark is the communica-
tion of that remark to third persons.® In the case of a
defamatory radio broadecast, publication occurs simultane-
ously in all the states in which the broadcast is received
and heard. It would follow that in each of these states, a
right to redress for the defamation would be acquired by
the person defamed. ‘

The RestatemexT or tHE Conrricr oF Laws has stated
the proposition differently.® Its view is as follows: 5

“If consequences of an act donme in one state occur in
another state, each state in which any event in the series of
act and consequences occurs may exercise legislative juris-
diction to create rights or other interest as a result thereof.
(see Sec. 65) Thus, both the state in which the actor acts
and the state in which legal consequences of his act occur
have legislative jurisdiction to impose an obligation to pay
for harm caused thereby.”’

The ResratemeNT also declares that when a communication
is sent from one state to another, each state has jurisdic-
tion over the communication.® It would follow that the
state in which a broadcast program is received has juris-
diction over that communication to the same degree as the
state from which it is broadcast.

§ 488. Jurisdiction Over the Parties.

Regardless of which view is accepted, it is clear that the
state in which the defamation is heard, although having

3 NeweLL, SLANDER & Lissn (4th  rich, Tort Liability and the Conflict

Ed., 1924) § 175. of Laws, (1925) 73 U. or Pa. L.
4 ResTATEMENT oF THE Conrnior Rev. 19.
or Laws (1934) § 65. Tor a 8 ReSTATEMENT OF THE CON-

critique of the RESTATEMENT'S FLICT OF Laws (1934) § 377, Com-
view, see Cook, Tort Liability and ment (a).

the Conflict of Laws, (1935) 35 671d., at § 66.

Cor. L. REv. 202. See also Good-
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the right to determine the legal effect of the defamation,
has no power to impose personal liability upon the fort-
feasor unless its court has jurisdiction over his person.”
The practical difficulty of acquiring jurisdiction over the
person of various defendants in a broadcast defamation
action was illustrated in Hoffman v. Carter.®

In that case, the plaintiff, in an action in the New J ersey
courts, joined as defendants a non-resident news-com-
mentator, two foreign manufacturing corporations who
sponsored the defamatory program, a foreign corporation
from whose broadcast station the program was transmitted,
and the Columbia Broadcasting System, a foreign corpo-
ration which caused the program to be disseminated
throughout the country. Since the speaker, the sponsors of
the program, the station and the system are all held liable
for the broadcast defamation,® the parties named were all
properly joined as defendants. The broadeast emanated
from without the State but was heard in New Jersey
where the plaintiff resided. The Court set aside the service
of process on the foreign corporations since they were
neither doing business in the State nor did they own
property therein.

The situation in Hofman v. Carter '© demonstrates the
practical difficulty of obtaining jurisdiction over all the
proper parties defendant in a single action in the state
courts.!' Tn order to give the state court jurisdiction over

71 Brate, TrEATISE oN THE [THROCKMORTON’S COOLEY ON
ConrricT oF Laws (1935) § 84.1. 'Torrs (1930) 67], separate actions
8117 N.J.L. 205, 187 Atl. 576 may he brought in any jurisdiction
(1936). in which one of the defendants
9 Sce §§ 469-486 supra. may be found. However, because
10117 N.J.L. 205, 187 Atl. 576 of the number of defendants in-
(1936). Tt has been reported that volved in a broadeast defamation
the case has been settled out of action, this would entail consider-
court. See N. Y. TrMmes, Septem- able expense as well as diffienlty
ber 21, 1937, in obtaining witnesses and evidence.
1Tt should be noted, however, Since a single action in a eourt
that sinee the liability of joint in the jurisdiction in which the
tortfeasors is joint and several plaintiff resides is most desirable,
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the person of a defendant, it must appear that he was
personally served with process in the state '2 or that he
has made a general appearance.'® The plaintiff usually
is obliged to wait until each defendant can be personally
served within the state.

§ 489. Same: Agent to Accept Service.

Service may be made upon an agent authorized to accept
process for the non-resident or foreign eorporation.'* In
some cases, statutes have been enacted by which non-
residents impliedly consent to the appointment of a state
official as their agent to accept process in civil actions.
For example, statutes in many states provide that non-
resident motorists coming on the state’s highways may be
served with process, in actions arising from accidents occur-
ring within the state, by service on the Secretary of the

State.'®

In Pawloski v. Hess,'® such a statute was sus-

tained as a constitutional exercise of the police powers of

the state.

Although this type of statute has been extended to other

suech an objective is the basis of
the discussion.

12 Webster ». Reid, 11 How.
437, 13 L.Ed. 761 (1850); Pen-
noyer v. Neff, 95 U.S. 714, 24 L.Ed.
565 (1877); Nat. Exchange Bank
v. Wiley, 195 U.S. 257, 24 Sup.
Ct. 70, 49 L.Ed. 184 (1903); Old
Wayne Mut. Life Assn. v. Me-
Donough, 204 U.S. 8, 27 Sup. Ct.
70, 51 L.REd. 345 (1906); Grannis
v. Ordean, 234 U.S. 385, 34 Sup.
Ct. 779, 58 L.Ed. 1363 (1913).

I3 Entry of a general appear-
ance has exactly the same effect as
service of process. Hill v. Menden-
hall, 21 Wall. (U.S.) 453 (1874);
United States v. New York, etc.
8. 8. Co., 216 Fed. 61 (C.C.A. 2nd,

1914) ; Beamer v. Weiner, 159 Fed.
99 (C.C.A. Tth, 1907); Lyon v.
Moore, 259 1ll. 23, 102 N.E. 179
(1913) ; Myers v. American Loco-
motive Co., 201 N.Y, 163, 94 N.E.
605 (1911).

14 Goldey v. Morning News, 156
U.8. 518, 15 Sup. Ct. 559, 39 L.Ed.
517 (1895).

15 See, for example, N. Y.
VerIicLE AND TraFFIC Law, §§ 52—
52a, as amended I. 1930, e. 57;
Mass. Gex. Laws (1932), c. 90
§ 3A.

16 274 U.S. 352, 47 Sup. Ct. 632,
71 L.Ed. 1091 (1927). See also
Kane v. New Jersey, 242 U.S. 160,
37 Sup. Ct. 30, 61 L.FEd. 223
(1916).
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activities,'” it is doubtful whether it could be constitution-
ally applied to broadcast programs coming into the state.
The statutes relating to non-resident motorists were de-
clared a constitutional exercise of the state’s police power
because the large number of automobile accidents involved
the health and safety of the public.!'® Torts committed by
means of broadecasting have been comparatively few.
Moreover, there is no adequate analogy between the motor-
ist’s physical presence in the state while using the state’s
roads and the reception of programs over invisible radio
waves within the state. For these reasons, the usual juris-
dictional requirements should apply to actions arising from
tortious broadcasts rather than the statutory service of
process recognized in Pawloski v. Hess.'®

§ 490. Jurisdiction of Federal Courts in Tort Actions Arising
from Broadcasts.

The United States Constitution provides that the Federal
courts shall have jurisdiction in suits between the citizens
of different states.2® Where the jurisdiction is founded
on diversity of citizenship, suit may be brought only in
the district of the residence of either the plaintiff or the
defendant 2! and service must be made in that district 22
unless the defendant waives service and appears.2® Where
there are multiple parties, all of the plaintiffs or all of
the defendants must be residents of the distriet in which
the suit is brought.2* Where the defendants are residents

20 7. 8. ConsrrruTioN, Arr. IT1.,

§ 2.

17 Airplanes flying over the
state, Laws or Pa. (1935) No. 35

p- 130 [See (1936) 7 Az L. Rev.
428]; also the sale of corporate
securities by non-residents, Dawvid-
son Vv. Henry L. Doherty & Co.,
214 Towa 739, 241 N.W. 700
(1932).

18 Pawloski ». Hess, 274 U.S.
352 at 356 (1927).

19274 U.S. 352, 47 Sup. Ct.
632, 71 L.Ed. 1091 (1927).

21 7. 8. Jupician Coow, § 51, 28
U.S.C.A. § 112 (1937).

22 (Gutschalk v. Peck, 261 TFed.
212 (N.D. Iowa, 1919).

23 Levy v. TFitzpatrick, 15 Pet.
(U.8.) 167, 10 L.Ed. 699 (1841).

24 Turk v. Illinois Cent. R. Co.,
218 Ted. 315 (C.C.A. 6th, 1914);
Nelson v. Braughler, 35 T.(2d) 779
(N.D. Cal,, 1929).
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of several districts, as is frequently true in a broadecast
defamation case, suit cannot be brought against all of them
in a single District Court since they cannot all be personally
served in the plaintiff’s distriet and since they are not all
residents of the same distriect. Moreover, if one of the
defendants lives in the same judicial district as the plain-
tiff, the action cannot be brought in the plaintiff’s distriet.2®

In addition to these procedural difficulties attendant
upon the institution of a suit for broadeast defamation in
the Federal courts, there is the additional requirement that
the jurisdictional amount in controversy be at least
$3,000.26 The nature of broadeast torts is such that it is
frequently difficult to establish that the jurisdictional
amount is in controversy in such cases.??

§ 491. Same: Recommendations.

Section 1 of Article IIT of the United States Constitution
confers upon Congress the power to create such inferior
courts as may be required and to regulate the jurisdiction
of such courts. Although the jurisdiction of a District
Court is limited to the boundaries of that district,2® Con-
gress has power to provide that the process of every Dis-
trict Court shall run into every part of the United States.2®
In suits of a local nature which are i rem, such as to
enforce liens upon or to remove incumbrances, liens or
clouds upon title to property within the district where the
suit is brought, service on a non-resident defendant out-

25 Sewing Mach. Co’s Case, 18 1938), complaint dismissed for

Wall. (U.8.) 553, 21 L.Ed 914
(1874) ; Peninsular Iron Co. ».
Stoves, 121 U.S. 631, 7 Sup. Ct.
1010, 30 L.Ed. 1020 (1887).

26 7. S. Jupician Cops, § 24(1),
28 U.S.C.A. § 41(1) (1937).

27 KVOS, Inc. w. Associated
Press, 299 U.S. 269, 57 Sup. Ct.
197, 81 L.Ed. 183 (1936) ; Buck ».
Case, Equity No. 606 (D. Wash,

want of jurisdiction, C.C.A. 9th,
June 28, 1938.

28 Primos Chemical Co. v». Ful-
ton Steel Corp., 254 Fed. 454 (N.D.
N.Y.,, 1918); United States w.
Kessel, 63 Fed. 433 (N.D. Iowa,
1894).

29 1 HugHES, I'EDERAT PRACTICE,
(1931) § 250.
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side the district of suit is authorized.®*® In no other case
can the Court acquire jurisdiction of a defendant by service
outside the district.3!

In the light of the inherent difficulty of the courts to
obtain jurisdiction over the many proper parties defendant
in a broadcast defamation action, it is apparently desirable
that Congress amend the Judicial Code to permit service
of process outside the territorial boundaries of the United
States District Courts. Such an amendment may, however,
be considered oppressive as creating opportunities for
abuse of process by compelling non-resident defendants to
submit to the jurisdiction of distant courts which results
in inconvenience and expense for the production of wit-
nesses and proper defense upon the trial of such an action.

It is submitted that the Federal Communications Com-
mission has jurisdiction to require as a condition precedent
to the granting of an operating license that the station
designate an official of each state wherein its broadecasts
are likely to be received to act as agents upon whom valid
service of process can be effected on behalf of the station.
Public interest, convenience or necessity would thereby be
greatly served since the station would be obliged to defend
actions, arising out of programs broadcast by it, in those
states in which the programs are received and the conse-
quences of the station’s acts take place. By such a require-
ment, the jurisdiction of the Federal Courts is not essential
and the courts of each state may apply the local substantive
law to each case.

‘While it is true that such a requirement by the Federal
Communications Commission would serve to extend juris-
diction over broadcast stations only, it is submitted that
the result thereof would be practicable and desirable from
the point of view of the public. The broadcast station may,
by contract, secure indemnity from its advertisers and

307. S. Jupictan Copg, § 57, 28 (C.C. So. Car., 1902); Winter o.
U.S.C.A. § 118 (1937). Koon, Sehwartz & Co., 132 Fed.
31 Cely v. Griffin, 113 Fed. 981 273 (C.C. Or., 1904).
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other persons using its facilities for damages recovered
from the station in such suits. Where, however, the broad-
cast station is not held liable, the advertiser and speaker
may continue to be liable to the plaintiff and the station’s
The plaintiff
would thereupon be obliged to institute suit in jurisdictions
where the primary tortfeasor could be served. In many
cases, the advertiser would be doing business in the terri-
tory covered by the station and would, therefore, ordinarily
be amenable to the jurisdiction of the court simultaneously
with the broadcast station. While this suggested condition
to the granting of a license by the Federal Communications
Commission would not solve the jurisdictional dilemma in
all cases, it is submitted that it would bring about a
substantial solution of the problem.

§ 492. Jurisdiction Over Crimes by Broadecasting from With-
out the State.

‘Where the state constitutionally seeks to regulate the
subject matter of radio broadecasts 32 or where the state’s
penal law prohibits certain conduct 32 (including acts of
radio broadcasting), the question arises as to the effect of
a broadecast, which violates these statutes, emanating from
outside the state but received in the state. Liability would
depend on whether the violation of the statute takes place
within the state where the broadcast is received and heard.

There are a number of cases which hold that where a
force is set in motion in one state which causes an injury

in another state, the crime

or tort is committed in the

second state.®* Thus, where a bullet is fired across a state

32 See §§ 183, 189, 190, 191
supra. )

33 Crimes which can be com-
mitted by broadeasting include
criminal libel, criminal syndicalism,
the prohibition against advertising
certain products, ete.

34 Simpson v. State, 92 Ga. 41,

17 S.E. 984 (1893); Cameron .
Vandergoff, 53 Ark. 381, 13 S.W.
1092 (1890) (blasting injures per-
son across state line); Otey w.
Midland Valley R. R. Co., 108
Kans. 755, 197 Pae. 203 (1921)
(sparks from locomotive engine
causing fire across state line); Le
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‘line, the crime is committed where the force strikes the

body 3% and not where the force is set in motion.3® How-
ever, any state having jurisdiction, can by statute punish
the offense.3” For example, where poisoned candy was
sent from California to a person in another state who
died from eating the candy, it was held that California
under its statutes might prosecute the person who sent the
candy.38

The closest analogy to a crime by broadcasting, is where
a crime is committed by sending a letter through the mails.
The crime, in such a case, may be punished either at the
place of mailing 3° or where the letter is received.*® Upon
the same theory, a crime by broadcasting may also be
punished in the state in which the criminal broadcast is
received.

§ 493. Same: Jurisdiction Over the Defendants.

Where a statute makes a certain broadcast a criminal
offense, the person who utters statements which are malum
prohibitum is clearly liable. Another question is presented
as to whether the broadcast station is liable as an acces-
sory to a crime committed by means of its facilities. The
station should not be liable where it merely furnishes its
broadcast facilities and has no reasonable means of know-
ing that a crime would be committed and where the criminal
statements were made without its privity and permission.*!

Forest ». Tolman, 117 Mass. 109
(1875) (dog strays from Massa-
chusetts and bites person in New
Hampshire).

35 (Green w. State, 66 Ala. 40
(1880) ; Stout w». State, 76 Md.
317, 25 Atl. 299 (1892); State w.
Gessert, 21 Minn. 369 (1875);
Simpson ». State, 92 Ga. 41, 17
S.E. 984 (1893).

36 United States v. Davis, Fed.
Cas. No. 14932, 2 Sum. 482 (C.C.
Mass., 1837); State v. Hall, 114
N.Car. 909, 19 S.E. 602 (1894).

371 BraLe, TREATISE ON THE
Coxrrict or Laws, § 65.2 (1935).

38 People ». Botkin, 132 Cal.
231, 64 Pae. 286 (1901).

39 United States v. Worrall, 2
Dall. (U.S.) 384 (C.C. Pa., 1798).

40Tn e Pallisir, 136 U.S. 257,
10 Sup. Ct. 1034, 34 L.Ed. 514
(1890) ; Commonwealth ». Bland-
ing, 3 Pick. (Mass.) 304 (1825);
People ». Adams, 3 Denio 190, affd.
1 N.Y. 173 (1848); Lindsey w.
State, 38 Ohio St. 507 (1882).

41 See WasH. Suss, Lawg (1935)
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But where the station, although not the originator of the
plan, has knowledge that another intends to commit a erime
and encourages him to carry out his plan by furnishing
broadcast facilities for the criminal program, then the
station should be liable as an accessory before the fact.42

§ 494. Same: Extradition or Intersiate Rendition.

Although under its penal law, the state in which a crim-
inal broadcast program is received can punish the speaker,
the latter must be brought into the state before he can be
subjected to its laws. He can be brought into the juris-
diction, if at all, by extradition or interstate rendition.*3

The right of a state to demand extradition by another
state of a person who has committed an offense against
its laws is founded upon the United States Constitution.4
The provisions of the Constitution include every offense
made punishable by the law of the state in which it was
committed,*® including statutory crimes.4¢

However, in order to be subject to extradition, the crim-

p. 329, § 2, Rev. Star. (Reming-
ton, Supp. 1937) § 2427, provid-
ing that the owner of the broadeast
station shall be liable criminally
for defamations broadeast through
its facilities wunless it can show
that the libel was published * with-
out his knowledge or fault and
against his wishes ., See also State
ex rel. Dooley v. Coleman, 170 So.
722 (Fla., 1936), where a telephone
company which furnished facilities
but ecould not prevent their use
for gaming purposes, was not held
criminally liable.

42 See Bragg v. State, 166 S.W.
162 (Tex. Crim. App., 1914).

43 See ScorT ON  INTERSTATE
Rexprrion (1917) § 1.

44 7. S. ConsTiTuTioN, Arr. IV,
§ 2, Clause 2: “ A person charged

in any state with Treason, Felony,
or other Crime, who shall flee from
Justice, and be found in another
state, shall on Demand of the exe-
cutive authority of the State from
which he fled, be delivered up to
be removed to the State having
Jurisdietion of the Crime.”

45 Lascelles v. Georgia, 148 U.S.
537, 13 Sup. Ct. 687, 37 L.Ed. 549
(1893) ; Ex parte Reggel, 114 U.S.
642, 5 Sup. Ct. 1148, 29 L.Ed. 250
(1884) ; Kentucky v. Dennison, 24
How. (U.S.) 66, 16 L.Ed. 717
(1861) ; People v. Cross, 135 N.Y.
536, 32 N.E. 246 (1892); Ross wv.
Crofutt, 84 Conn. 370, 80 Atl. 90
(1911).

46 Reed v. United States, 224
Fed. 378 (C.C.A. 9th, 1915) ; In re
Fetter, 23 N.J.L. 311 (1852);
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inal must be a fugitive from justice.?” To constitute one
a fugitive from justice, it is essential that the person shall
have been within the demanding state, have left it and be
within the jurisdiction of the state from which his return
is demanded, and that the person shall have incurred guilt
before he had left the former state and while bodily present
therein.*® If he was only “‘constructively’’ in the state,
although not personally within its borders, he is not a
Tugitive from justice*® and is therefore not extraditable.
‘Where a crime is committed by broadcasting from outside
the state, the offender is never actually present within the
state and hence is not a fugitive from justice who can be
extradited under the provisions of the United States Con-
stitution. In such a case, the states are confronted with
the problem of enforcing their penal statutes against per-
sons who, although guilty of violating the statutes, cannot
be extradited.

However, in New York 5° and in those other states 5!

People v. Donohue, 84 N.Y. 438
(1881) ; In re Clarke, 9 Wend. 212
(1832).

47 Tennessee v. Jackson, 36 Fed.
268 (E.D. Tenn., 1888); In e
Whittington, 34 Cal. App. 344, 167
Pae. 404 (1917); Taft v. Lord, 92
Conn. 539, 103 Atl. 644 (1918).

48 Fx  parte Montgomery, 244
Fed. 967 (S.D.N.Y, 1917); Taft
v. Lord, 92 Conn. 539, 103 Aftl
644 (1918); People v. Hyatt, 188
U.8. 691, 23 Sup. Ct. 456 (1903).

49 Hyatt v. New York, 188 U.S.
691, 23 Sup. Ct. 456 (1903); Ex
parte Hoffstot, 180 Fed. 240 (C.C.
8.D.N.Y., 1910) affd. 218 U.S. 665,
31 Sup. Ct. 222, 54 L.Ed. 1201
(1910); Ez parte Shoemaker, 25
Cal. App. 551, 144 Pae. 985
(1914) ; Jones v. Leonard, 50 Towa
106 (1878).

50 Laws orF New Yorx, 1936,
chapter 892; N. Y. Cope CRIMINAL
Proc. (1936) §§ 827-859.

51 Aza. Cope Awn. (Michie,
Supp. 1936) §§ 4183(1) to 4183
(28); Amrx. Acrs (1935) n. 126,
p. 353; Ipamo Cope AwwN. (1932)
§§ 19-4601 to 19-4630; Inp. STaT.
AwN. (Burns, Supp. 1936) §§
9419 to 9—448; MainE Ruv. SrTar.
(1930) ¢. 150; Nmp. Comp. STAT.
(Supp., 1935) §§ 29-707 to 29-
736; New Mex. Star. Axn. (Cout-
right, 1929) §§ 56-101 to 56-129;
No. Cir. Cope Awnw. (Michie,
1935) §§ 4556(a) to 4556 (y) ; ORE.
Cope Axw. (Supp., 1935) §§ 13-
2620 to 13-2647; Pa. Smar. ANN.
(Purdon, 1930) title 19, §§ 101 to
183; S. D. Comr. Laws (1929)
§§ 4637-H to 4637-Z 11; Uram
Rev. Star. Anw. (1933) §§ 105-
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which have adopted the Uniform Extradition Act,?2 this
difficulty is obviated. The Uniform Extradition Aect pro-
vides for the extradition of persons who commit crimes in
one state while actually in another and not crossing state
lines.®% Obviously, this statute will include crimes com-
mitted by broadcasting. The constitutionality of this
statute has not been questioned seriously by the authorities

examining it.54

56-1 to 105-56-26; Vr. PusL.
Laws (1933) §§ 2506 to 2539;
Wis. Star. Anw. (1933) §§ 364.01
to 364.27; Wyo. Sess. Laws (1935)
c. 122.

52 Laws or New Yorr (1936)
c. 892, § 834. “EXTRADITION
OF PERSONS NOT PRESENT
IN DEMANDING STATE AT
TIME OF COMMISSION OF
CRIME. The governor of this
state may also surrender, on de-
mand of the executive authority of
any other state, any person in this
state charged in such other state in
the manner provided in seetion
eight hundred and thirty with com-
mitting an aet in this state or in a
third state, intentionally resulting
in a erime in the state whose execu-
tive authority is making the de-
mand, when the aects for which
extradition is sought would be pun-
ighable by the laws of this state,
if the eonsequences claimed to have
resulted therefrom in the demand
ing state had taken effect in this
state; and the provisions of this
title, not otherwise inconsistent,
shall apply to such cases, even
though the accused was not in that
state at the time of the commission
of the erime, and has not fled there-

It shonld be noted that the New York

from; provided, however, that the
governor of this state may, in his
diseretion, make any such surrender
conditional upon agreement by the
executive authority of the demand-
ing state, that the person so sur-
rendered will be held to answer no
criminal charges of any nature
except those set forth in the requi-
sition upon which such person is
so surrendered, at least until such
person has been given reasonable
opportunity to return to this state
after his acquittal, if he shall be
acquitted, or if he shall be con-
victed, after he shall be released
from confinement. Nothing in this
section shall apply to the crime of
libel.” . .

53 8ee N. Y. CopE Crim. Proc.
(1936) § 834. The New York
statute provides that where the act
has eriminal consequences both in
New York and in another state,
New York may refuse extradition
and punish the offender in New
York or may waive its right and
surrender him to the demanding
state.

54 See (1932) 32 Cou. L. Rev.
1411; (1936) 5 ForpmAM L. REV.
484; (1937) 14 N.Y.UL.Q. Rev.
234.
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version of the Uniform Act, in Section 834 thereof, ex-
pressly excludes the crime of libel.

If the Uniform Extradition Act were adopted in every
state, it would solve the problem of interstate rendition
for crimes committed by radio broadecasts and would make
Federal legislation unnecessary.®s

55Tt should be noted that Con-
gress in supplementing the Consti-
tutional provisions as to extradi-
tion gave the control to the states
[1 Srar. 302 (1793), 18 U.S.C.A.
§ 662 (1926)]. Many states have
adopted statutes in aid of the Con-
stitutional provisions, subjeet of
course to the supremaecy of the
Federal Law. Scorr oy INTER-
sTaTe  Rexprrion, § 35 (1917).
However, Congress has adopted
the TFederal Fugitive Felon Law

[48 Srar. 782, ¢. 302 (1934),
18 U.B.C.A. § 804e (1934)] and
the Tederal Interstate Compaet
Act [48 Star. 909 (1934), 18 U.S.
C.A. § 420 (1934)] which will
make important changes in the
structure of interstate rendition.
It is therefore proper and possible
for Congress to enact further legis-
lation dealing with extradition
problems which the states cannot
solve.
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upon the extent of its reception. This is accomplished by
means of the receipt of telephone calls from listeners,
voluntary comments concerning the program contained in
letters from the audience and ‘‘fan mail’’ relating to the
performers appearing on the program. A direct result is
also obtained by tie-ups with local outlets for the product
so that distribution of free samples, tokens and other pub-
licity material may be made directly to the consumer-
listener. Amnother method employed is to offer some attrac-
tive prize so that the listener may communicate directly
with the advertiser in an effort to win such a prize. The
offer of prizes in the form of contests created by broadeast
programs mvolves questions of the legality thereof.

§ 496. Anti-Lottery Provisions of Communications Act of
1934.

Section 316 of the Communications Act of 1934 ! ig
patterned closely after the provisions of the Postal Anti-
lottery Statute.?

/ 148 Srar. 1088 (1934), 47 U.S.
C.A. § 316 (1937).
235 Srar. 1129 (1909), 18 U.8.
1 C.A. § 336 (1936). The text of
the Postal Anti-Lottery Statute is
as follows:

for the purchase of any ticket or
part thereof, or of any share or
chance in any such lottery, gift
enterprise, or scheme; and no news-
paper, circular, pamphlet, or pub-
lication of any kind containing any

“No letter, package, postal card,
or circular concerning any lottery,
gift enterprise, or similar scheme
offering prizes dependent in whole
or in part upon lot or chance; and
no lottery ticket or part thereof,
or paper, certificate, or instrument
purporting to be or to represent a
ticket, chance, share, or interest in
or dependent upon the event of a
lottery, gift enterprise, or similar
scheme offering prizes dependent
in whole or in part upon lot or
chance; and no check, draft, bill,
money, postal note, or money order

15

advertisement of any Iottery, gift
enterprise, or scheme of any kind
offering prizes dependent in whole
or in part upon lot or chance,
or containing any list of the
prizes drawn or awarded by
means of any such lottery, gift
enterprise, or scheme, whether said
list contains any part or all of
such prizes, shall be deposited in
or carried by the mails of the
United States or be delivered by
any postmaster or letter carrier.
Whoever shall knowingly deposit
or cause to be deposited, or shall
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Section 316 of the Communications Act of 19343 gpe-

cifically provides:

‘“No person shall broadeast by means of any radio station
for which a license is required by any law of the United
States, and no person operating any such station shall k&v_v\-
ingly permit the broadecasting of, any advertisement of or
‘In/f()%mation concerning any lottery, gift enterprise, or similar
scheme, offering prizes dependent in whole or in part upon
lot or chance, or any list of the prizes drawn or awarded by
means of any such lottery, gift enterprise, or scheme, whether
said list contains any part or all of such prizes. Any person
violating any provision of this section shall, upon conviction
thereof, be fined not more than $1,000 or imprisoned not
more than one year, or both, for each and every day during
which such offense oceurs.’’

§ 497. Liability for Violation of Section 316.

The force of Section 316 of the Communications Act of
1934 would seem to be applicable to the following persons
who would be liable for a violation thereof:

1. The sponsor of a broadcast program.

2. The sponsor’s agent, the advertising agency or other
producer of the program.

3. The broadcast station owner and operator.

4. The control room operator or engineer.

5. The announcer.

The language of the statute sets up two distinet stand-
ards upon which conviction must be based. The broadecast

knowingly send or cause to be sent,
anytiimg to be conveyed or de-
livered by mail in violation of the
provisions of this section, or shall
knowingly deliver or cause to be de-
livered by mail anything herein for-
bidden to be carried by mail, shall
be fined not more than $1000, or
imprisoned not more than 2 years,
or both; and for any subsequent
offense shall be imprisoned not
more than 5 years. Any person

violating any provision of this see-
tion may be tried and punished
either in the distriet in which the
unlawful matter or publication was
mailed, or to which it was carried
by mail for delivery aceording to
the direction thereon, or in which
it was caused to be delivered by
mail fo the person to whom it was
addressed.”

348 STam. 1088 (1934), 47 U.S.
C.A. § 316 (1937).
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station owner, operator, control room engineers, announcers
and other persons conmected with the operation of the
facilities of the station are charged with criminal respon-
sibility, only in the event that they knowingly permit the
broadeast of programs which constifute Iotteries or give
information relating to same.

Criminal responsibility is directly chargeable to all per-
sons other than the Commission’s licensees who are con-
cerned in the violation of Section 316. Specific intent to
violate the Statute does not appear to be required of such
other persons.

Section 316 broadly provides that ‘‘any person’’ vio-
lating its provisions is subject to conviction for broadeast-
ing lottery programs or programs which give information
concerning lotteries. So far as persons other than licensees
of the Commission are concerned, the crime is malum
prohibitum and does not require knowledge or intent.
Such persons would include the advertiser or other sponsor
of the program and the producer thereof.

All persons connected with the broadecast station and its
operations and not actually under the control of the spon-
sor or producer of the program must be proven to have
knowledge of the character of the program to sustain their
convietion under Section 816. The offensive program may
be announced by an employee of the broadeast station,
who for the purposes of this program is under the control
of the sponsor, receiving compensation for his services
directly from the program sponsor or producer. In such
a case, an announcer employed by the sponsor or producer
for the particular program can be convicted without proof
of specific intent or knowledge. A4 fortiors, announcers,
artists and other persons who actunally participate in the
dissemination of information concerning a lottery in a
broadeast program, are under the control of the sponsor
or producer thereof rather than the station operator, and
thus are guilty of violation even in the absence of proof
of specific intent or knowledge. It is mot necessary to
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prove control over these individuals by the sponsor or
producer of the program containing the illicit matter. It
is sufficient, in order to obviate the necessity of proof of
specific intent or knowledge, to show that the individuals
charged are not under the control of the broadcast station,
owner or operator.

As a practical situation, proof of knowledge on the part
of the broadcast station owner or operator or persons
under their control can readily be shown. Since broadcast
stations, by the terms of their licenses, must be operated
in the public interest, convenience and necessity, the broad-
cast station has the responsibility of supervising the char-
acter of the programs broadcast from its studios by means
of its facilities. The power of ‘‘editorial selection’ is
brought into play by operators of broadcast stations as a
matter of daily practice, and a defense that a departure
from such practice occurred in the single instance where
the program is charged with violating Section 316 would
hardly be sustained in the absence of additional extenuating
circumstances.*

Where the program, however, originates from another
station, as is the case in a mnetwork broadcast, and the
station owner or operator proves that he had no knowledge
of the character of the illicit program so broadecast by
means of his facilities and that the offensive character of
the program could not reasonably have been anticipated,
it is necessary for proof to be introduced showing specific
intent or knowledge on the part of such station owners and
operators.

Where the station broadcasts an electrical transeription
program prepared by or on behalf of the sponsor thereof,
and such illicit matter is contained therein, it is a question
of fact to determine whether it is reasomable to impose

4 See WRBL Radio Station, Inc., cessation of the lottery programs
2 F.C.CRep. 687 (1936) where and the presentation of a meri-
there was a reorganization of the torious program service.
broadeast station management, 4 ‘ :
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a duty upon a broadecast station to reproduce and perform
the transcribed program for private audition before dis-
seminating same to the public over the facilities of the
station. Section 316, however, being penal, must be strictly
construed and even if the jury should find that the broad-
cast station should have auditioned the program, its deter-
mination would be insufficient to support a conviction in
the absence of positive proof of knowledge or intent.? If,
in fact, the station or operator had so auditioned the tran-
scribed program or had knowledge in some other manner
or means of the illicit character of the program, specific
intent or knowledge would seem to be proven.

The penalty for violation applies with equal force to all
persons found guilty under Section 316, irrespective of
specific intent or knowledge. A fine of not more than
$1,000. or imprisonment for not more than one year, or
both, may constitute the penalty for each day during which
such illicit programs are broadecast.

‘§ 498. Jurisdiction to Determine Violation of Section 316.

Section 316 establishes the jurisdiction of the Federal
Courts over prosecution of offenders thereunder.

The Federal Communications Commission may not find
that a crime has been committed by the violation of Sec-
tion 316. The criminal offense must be established by a
eonvietion in the Federal Courts before a broadecast station
owner or operator can be held to have violated Section 316.
This does not, however, curtail the power of the Federal
Communications Commission to review the past conduct
of a broadcast station licensee to determine whether his
license should be renewed or revoked. Where the course of
conduct of the licensee is in question, a series of acts, omis-
sions and other offenses must be established and found by
the Federal Communications Commission after full hear-
ing. It is submitted that a single charge against the

5 A contrary view is expressed Postal Lottery Statutes, (1936) 7 \/”

in Haley, The Broadcasting and Air L. Rev. 405, 408,
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licensee for having broadcast a program claimed to be a
lottery, should not of itself, and in the absence of other
offending circumstances, be sufficient ground for revoca-
tion or refusal to renew a station license, in the absence
of a conviction by the Federal Courts.®

This section is applicable by its terms only to broadcast
stations for which a license is required by the laws of the
United States.

The extent of illicit information disseminated in the
broadcast program is not a determinant of whether an
offense has been committed. So long as some, no matter
how little, information is given about a lottery or gift
enterprise, the case is within the statute.

§ 499. The Difference Between Section 316 of the Communi-

cations Act of 1934 and the Postal Anti-Lottery

Statute.

There is a striking similarity between the anti-lottery
provisions of the Communications Act of 19347 and the

Postal Statute.® They differ

only as follows:?®

1. The former refers to radio broadeasts and the other

to the use of the mails.

6 The first case before the Fed-
eral Communications Commission
in which § 316 of the Communieca-
tions Aect was involved was WRB<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>